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PRELIMINARY STAiD!ENT 

The Public Employees Relations canmission (hereinafter referred to as the 

"camu.ssion" ), a state agency acting in the public interest rather than on 

behalf of any private person, organization, or entity, was created by the 

Legislature as the statutory instrument for assuring the resolution of ques­

tions, controversies, and cllSpltes arising under Chapter 447, Part II, Florida 

Statutes. Therefore, while it obviously was oot a party adversely affected by 

its own final agency action, nonetheless it participated in the appellate 

proceedings below because of the substantial interest it had in vindicating 

the IX>licies and practices that were the subject of the Third District I s 

review. see Bureau of carmunity Medical Facilities Planning v. Samson, 341 

So.2d 1071 (Fla. 1st OCA 1977); Fla. Admin. Code Rule 380-11.09 (1). Identical 

considerations underlie the Ccmni.ssion I s participation in the instant pro­

ceedings. 

Unless othenrise indicateq., the following references will be used thr0ugh­

out this brief; 

1.	 as indicated arove, the Petitioner, Public Employees 
Relations camnission, will· be referroo. to as the "can­
mission; " 

2 •	 the Respondent, Dade COunty Police Benevolent Asscx::iation,
 
will be referred to as the "PBA;"
 

3.	 the Cit;y of Hanestead will be referrErl to as the "City;" 

4.	 the original record on appeal will be referred to paren­

thetically by the symbol "R" followed by the appropriate
 
page number (s); and
 

5.	 the appeIrlix to this brief, ~ich was prepared in ac­

cordance with the provisions of Fla. R. App. P. 9.220,
 
will be referred to parenthetically by the symbol "A"
 
followed by the appropriate page number(s).
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STATEMENI' OF TaE CASE 

On Decanber 4, 1980, the CitY filed an unfair labor practice charge with 

the carmission, plrsuarit. to section 447.503, Florida Statutes, alleging inter 
~. .. 

'~ "' 
alia, that the PaA ,had vi:olated section 447.501(2) (a) and (e), Florida Stat­

utes, by threatening to, and subsequently participating in, an illegal strike 
, 

against the City. (It 426-427a) An evidentiaJ:Y hearing on the charge was 

conducted before a COnmission Hearing Officer on February 19 - 20, 1981. (R 

1-358) On April 13, 1981, the Hearing Officer issued his omer reoc:mnending 

that the canmission dismiss the unfair labor practice charge that had been 

filed against the PaA. (R 615-640) The canmission, on August 21, 1981, 

issued its final order in the case. (R 655-676) It adopted in toto ·the 

Hearing Officer's factual findings listed as 'Findings of Fact'· in his ~ 

mended OJ:der (R 655); however, taking issue with the principles of law employ­

ed by the Hearing Officer in assessing the legal effect of these factual 

findings (R 655, 660), it rejected the Hearing Officer's reccmnendation of 

disnissal as to the allegation that the PBA, through the actions of one Nick 

Tauriello, a PBA membership representative, had violated the strike ·~i­

tion provisions of Chapter 447, Part II, Florida Statut.es (R 663, 672). 

Having concluded that the PBA had Violated Sections 447.501(2) (a) and (e) and 

447.505, Florida Statutes, the Ccmni.ssion, in its final order, directed the 

PBA to pay a strike remedy and penalty of $4,430 to the City. (R 671, 673) 

The canmission further omeJ:ed the PBA, pursuant to Section 447.503 (6) (c) , 

Florida Statutes, to pay to the City those attorney fees and costs incurred by 

the City in the prosecution of its charge against the PBA. (R 671, 672) 
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The PBA ap~a1ed the canmission' s final oroer to the Thi.l:d District COUrt 

of Appeal. The Third District, in a majority decision rendered January 3, 

1984, with Judge Nesbitt dissenting, reversed the canmission and renanded with 

directions that the canmi.ssion adopt the Hearing Officer's reccmnendation· of 

disnissal. (A 1 - page 14) By separate oroer, a majority of the Third Dis­

trict panel hearing the case certified it to this Court as one that ~s 

upon a question of great IJ3blic importance, to wit: 

whether the Public Employees Relations camnission may 
overturn the hearing officer's ultimate deteDtli.nation of 
agency in light of \that it perceives to be the applicable 
law and relevant policy considerations. 

(A 2) On Februazy 1, 1984, the canmi.ssion, pursuant to Fla. R. App. P. 9.120, 

filed its notice to-invoke the discretionary jurisdiction of tlU.8 ~ to 

review the Third District's majority decision. (A 3) On February 7, 1984, 

this court issued a schedule for the su:t::missionof briefs on the merits in 

this cause, thus evincing its intention to exen:ise its dis::retionary review 

jurisdiction. 
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STAT&mNT OF THE FACl'S 

As stated previously, the CCJmIission adopted in toto "the Hearing Offi ­

cer's factual findings listed as 'Findings of Fact'" in his Reccmnended order 

and relied exclusively upon these factual findings in ooncluding that the PBA 

had violated the strike prohibition provisions of Chapter 447, Part II, Floridi1: 

Statutes. (R 655) The PBA, neither before the Ccmni.ssion nor the ThiJ:d Dis­

trict, has taken exception to 'the;sefactual findings. Furthenrore, the 'lhird 

District, on review, did not distw::b. all¥ of these findings. Under such cir­

cumstances, it is appropriate for these findings to serve as the statement of 

the facts in the instant case. The following is a recital of these factual 

findings,l with the Heating Officer's references to the record JDdified to 

confoDn \ritp the ~ls USt'D in this brief: 

1. sergeant Nick Tauriello was elected as the representative for the 

Hanestead PBA ba:rgaini,ngunit anB participated on the Dade County PBA ba:rgain­

ing teem during all 1980 Hanestead contract negotiations (R 55-56). 

2. Sharon Dranow, an anployee of the Dade County PBA, represented the 

Dade County PBA in Hanestead contract negotiations (R 112-13, 179-81, 229). 

3. Tauriello functioned as a shop stewam; he perfonned the liaison 

role of ccmnunicating with ba:rgaining unit manbers during negotiations, call ­

ing rreetings as he deaood it necessary; in this role, he did not attend neet­

ings of the Dade County PBA Board of Directors; not all ba:rgaining units 

represented by the Dade County PBA have a representative who sits on the Boani 

of Directors (R 56-57, 145-46, 149-50, 268-69). 

1/ These findings can be found on pages 623 through 629 of the original 
reco:rtr"on appeal. 
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4. The City's original contract prcposal on salazy was a 6% raise as of 

<X:tober 1, 1980, which the City maintained was a fair offer throughout nego­

tiations until impasse (R 184-85). 

5. Following a naliation neeting Monday, ~tOOer 20, City Manager Alex 

Muxo gave Tauriello a marorandum aJ:OUIld noon on wednesday, October 22, which 

increased the City's salazy proposal by addition of a 3% annual oonus payable 

in quarterly instal~ts (R 167, 359-360). 

6. At sane point early in thf:!, week of ~y, ~taber 20, Tauriello was 

quoted in the press as follows:- .. 'Weare not going to sign any contract for 

six percent,' said PBA representative Sergeant Nick Tauriello. 'The mxxi of 

the officers right now is that they're going to get sick, blue flu or whatever· 

you want to call it'" ; c that statanent substantially represented Tauriello' s 

feelings at the tine (R 72 f 80-81).' 

7. Alrost the entire Hanestead PBA bcugaining unit was present at a 

neeting held at the FOP Hall inJH~tead on ~sday night, October 22 (R 

68-69, 114, 117). 

8. Dade PM President Hugh Peebles, Sharon Dranow, am Dade PBA counsel 

Don Slesnick attended the Wednesday night meeting fran the Dade County PBA 

because of nmors circulating about a walkout (R 68-69, 230). 

9. Peebles, Dranow, and Slesnick tried to talk the Hanestead PBA bar­

gaining unit r.anbers out of a walkout (R 69, 115, 128-29). Dranow summarized 

the contract negotiations (R 115). Peebles then explained that a walkout·-was 

totally illegal and that under no circumstances ~uld the Dade County PBA lend 

support to such an illegal walkout (R 115, 231-32). 

10. Emotions were ve:ry high at the Wednesday night meeting; the Hanestead 

PBA bargaining unit members understood the Dade County PBA's position; they 
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were visibly upset at and in disagreement with the position taken by Peebles, 

Dranow, and Slesnick (R 69, 115-17, 130, 317). 

11. When PeeQles, Oranow, am Slesnick we~ excus.ed fran the rneetineJ, 

Peebles did not believe they had dissuaded the HanesteadPBA bcirgaining unit 

members fran a walkout (R 234, 274).". 

12. Before leaving the FOP Hall pai:ki.ng lot on Wednesday night, Peebles 

spoke to waiting media representatives, stating basically, as later reported 

in the media, that he was certain in his own mind that Hanestead police offi ­

cers were bound and deteDIli.ned to walk out if the City didn't meet their 

danands and there wasn't IlUch he was going to be able to do about it (R 274). 

13. Imrredi.ately after Peebles, Dranow, and Slesnick were excused fran 

the l1Eeting, Tauriello quieted evezyl:xxly dcMn, called the neeting back to 

order, and called for a vote: "You heard what the PBA said. If we do it, 

we're sticking our necks out. Hopefully it won't happen. All those in favor" 

of walking out, raise your hands"; the vote was unanirrDus to walk out on 

Friday, O::taber 24, at 4:00 p.m. (R 69, 13D-31). 

14. Peebles instructed Dranow and Slesnick to do whatever they could to 

get a settlement and step the walkout (R 234, 275-76). 

15. After Tauriell0 delivered the Dade County PBA's response to the 

Special Master's Recarmended Decision to Mayor Nick Sincore at Cit;y Hall 

Thursday afternoon, Q::tober 23, the Mayor ~ to the press, and when asked 
I 
I •

for a response, Taunell0 said, "I cannot ~r that question. The 11En have 

to vote on it. I will call a special meet.:+ng. I will plt it to the 11En what 
I 

the Mayor said and I feel we'll go off 'til Monday. We'll give them to ~. 

Ain't no problem" (R 81a-84, 620). 
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16. During the day on Tlmrsday, Slesnick called Tauriello, explained 

that he was tIying to WOlX sanething out with the Ma}'Or on the other phone at 

that noment, and lmJed Tauriello to go to the officers and beg than not to 

walk out, to picket instead, to wait until loblday when the City was scheduled 

to neet to consider the Special Master's Recamnended Decision (R 118-19). 

17. Alnost the entire Hanestead PBA bargaining unit net again at the FOP 
~ 

Hall late Thurs:lay afternoon and, after a long. heated arganent, voted unani­

nously to pIt off the walkout until ~ay; the alternative plan adopted was 

to met at the FOP Hall following the City Council impasse resolution meting 

on ~nday, october 27, and to decide then what to do (R 84-85, 119, 127). 

18. At sCme I;Oint follOWing the Thur~y'aftemoonneeting, Ta~iello 

made a statenent which appeared in the newspaper that if the Hanestead mA 

bargaining unit ultimately accepted less than their, current salazy demand, he 

would quit his job; he later decided oot to quit (R 86-89). 

19. later that night, Tauriello attended his first Dade County PBA BoaJ:d 

of Directors meeting; Dade County PBA President Peebles did not mow that 

Tauriello was going to appear (R 121-22, 131-32, 240). 

20. Tauriello went, because, like JIOSt of the Hanestead officers, he 

didn't believe Peebles' statanent to the Hanestead PBA baIgaining unit the 

previous night that the Dade County PBA would not support a walkout in 

Homestead (R 122-23). 

21. Peebles read a nero addressed fran him to Tauriello expressing the 

sane position he had stated the previous night to the Hanestead PBA bargain.i.ng 

unit; Slesnick spdte; Tauriello explained why he wanted the Dade COunty PBA to 

back Harestead police officers in a walkout (R 123-24, 131-32, 373). 
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22. The Boan1 of Directors discussed the Hanestead situation, voted 

unanim:>usly not to support a walkout, and explained that the Hanestead offi ­
.:.,;;.. 

cers coold lose their jobs am 1Nere going to lose citizen support, and that 

the Dade County PBA could be fined b.'enty thousand dollars a day; Tauriello 

did not believe that the Boan1 rrembers were correct about losing citizen 

support (R 134-35). 

23. Slesnick called TauriellQ,;~ spoke with him for about an hour .after 
. . 

Tauriello returned hare that" ~9; Slesnick repeatedly explained that a 

walkout was wr<m}; Tauriello told Slean;ick basically to "take the PBA and 

shove it," that he (Slesnick) didn't have to \\Urk in Harestead (R 137-38). 

24. Slesnick and TaU+iello discussed a Public Employees Relations can-

mission h.. i.h which $e cemni.ss.iqn proposed thatcettainC,ity of Hollywood 

police officers be disnissed for engaging in a strike; Tauriello got a c:x:py of 

the proposed order and showed it·· to Hanestead PBA bargaining unit manbers, and 

told than about the Boan1 of Directors meeting (R 138-40, 147-48). 

25. Peebles sent Mayor Sincore a letter dated October 23 mentioning the 

wednesday meeting and the "threatened wildcat job action" and urging the Mayor 

to "take whatever action is necesscu:y to reach an inmedi.ate equitable conclu­

sion to this displte"; cc.pies were sent to the Public Employees Relations 

Ccmni.ssion and to Hanestead City Manager Alex Muxo; Peebles did not intend 

either this letter or his statanent to the press following the Wednesday night 

meeting as a threat (R 237-39, 372). 

26. Peebles sent an official response to the Special Master's Rec:xm­

mended Decision dated October 23 in which he rejected the salary reccmnenda- . 

tion, reasserted the last offer made by the Dade County PBA, and offered an 
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alternative of a 15% raise effective OCtd:ler 1 on a one-year contract basis (R 

369-371) • 

27. <il Thursday or Friday, OCtcber 23 or 24, SIeSniCk initiated a three­

way conversation with Mayor Sincore and City Manager Muxo in an effort to 

prevent the walkout (Rl~3,620). 

28. In the nonring of Monday, OCtober 27, City Manager Muxo and the 

City's counsel, Leonard A. Carson, net with Tauriello and gave him a copy of a 

>,' ,.~'.

just-written naoorandl:m fran Muxo to the Mayor and City Council and explained 

that Muxo' s position was that the Special Master's Reccmnended Decision on 

salary should be accepted (R 168-69, 186-87, 361-363). 

29. In response, Tauriello stated that he 'WOUld make the officers a1lllB.re 

of Muxo's new p:>sition (9% for each of two ~ars), rot that less than a double 

digit for each ~ ~uld not be acceptable (R 168, 171). 

• 3O. The City Council meeting began around noon and ended at appraxi~ 

mately 2:30 p.m. on Monday, OCtober 27; City and PBA representatives made 

their presentations reganling the Special Master's Recanmended Decision, and 

after a veJ:Y brief discussion, the City Council voted to accept the Special 

Master's sala:ry recannendation endorsed by the City Manager; sane Hanestead 

PEA bargaining unit manbers asked to be heard, and the Mayor denied their 

request (R 90-91, 318, 247-49). 

31. IInnedi.ately upon adjourment of the City Council meting after the 

impasse resolution vote, Harestead PEA bargaining unit members walked out in a 

group and camenced picketing in the parlting lot in front of City Hall while 

saneone played the song ''Take This Job and Shove It"; Tauriello was in the 

front raN of the group leaving City Hall (R 91, 128, 247-48, 366-368). 
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32. Peebles walke:!. out of the City Council meeting with carson and 

watched the picketing fran just outside the City Hall doors (R 251, 367). 

33. Peebles obsezved a police car pull into the parldng lot, saw offi ­

cers stop the officer in the car and speak. to him, and noticed the man return 

a few minutes later with a hand-held radio; he concluded that an on-duty 

officer had walked off tlle job (R 253, 285-86). 

34. Peebles sIX>ke with Slesnick, they dOO1ded Peebles ~uld tell 

Tauriello to direct the officers to return to ~rk, and Peebles walked over to 

where Tauriello was standing by a tree talking to nedia people and so directed 

" 
him; Tauriellorefused; Peebles rem:>ved Tauriello fran his" posi;.~oP.~ Hanestead 

PEA bargaining-unit representa:tive appraKimately 30 minutes after' the picket­

ing carmenced (R 97, 253)., 
, 

35. Peebles then went back inside City Hall, tOld City Manager t41xo that 

Tauriello was relieved of his position, and asked Muxo to get in touch with 

Officer Trussell so he could take Tauriellofs place; Officer Trussell never 

showed up, and later resigned his PBA membership in writing effective october 

29 (R 197-98, 253-54, 260-62, 375). 

36. Peebles confinned Tauriello's raooval fran his position as Hanestead 

PBA bargaining unit representative in writing on october 28 (R 256, 374). 

37. Peebles did not feel he had the rapport with the officers who had 

walked out that Tauriell0 did, and he did not seek to persuade the officers to 

go back to worlt; he did not attempt to contact Steve Garrison to ask him to 

help ern the walkout (R 259, 271, 286). 

38. Metrop::>litan Dade County Public Safety Department officers, at least 

one of whan was a Dade County PBA member, patrolled Hanestead during the 

walkout; Tauriello knew these officers, and spoke with than; rather than 
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attempt to dissuade the outside officers fran patrolling, the HanesteadPBA 

bargaining unit manbers encouraged than to patrol (R 106-07, 136-37, 161-63). 

39. Sane officers who had walked out stayed at City Hall and others 

picketed; that evening they went to the FOP Hall where they elected Tauriello 

as their spokesnan and voted to go back to woz:k if an injunction was issued (R 

99-101). 

40. On Tuefday l1Orning, Q::tdJer 28, Hanest.ead IX>lice officers picketed 

entrances to City facilities. where other City employees r~rted to 1NOrk; . 

these other City employees were"nSnbers of a ba:rgaining unit represented, by 

the International Brotherhood o:{~lect.rical ~rkers (mEW); IBEW unit members 

honored ~ IX>liqec~~ckcts·~did ,~ repo¢ to wo*; afbn" agpraximately 45 

minutesthe·'plckets ~.wit:lrlr~ ,,~ ··th~ IBBtl~i£metnberS rePorted to 1NOrk 

(R 142, 172-73). 
.( . .:. . '. 

41. The value of· the tine i1dt: \.;oIked "by iBE.w bargaining unit nenbers, 

tine for which they were paid by the City, was $564.37 (R 174, 189-93). 

42. Police officers who did not woJ:k Q::taber 27 and 28 were not paid by 

the City; Hooestead lieutenants who worked overt..i1re were paid for overt..i1re by 

the City; the Metropolitan Dade County Public Safety Department officers who 

patrolled the City were not paid by the City (R 178, 194). 

43. The City paid the Wackenhut Corporation $1,655.00 for security 

guards to watch the ~r plant the night of OCtober 27-28; City Manager Muxo 

contracted with Wackenhut based on ruroors of damage to City property, nm>rs 

which did not originate with or implicate Hanestead PBA or IBEW bM'gaining 

unit nanbers; City Manager Muxo's decision was based upon his judgment that 

the cost was worthwhile canpared to the worth of the power plant (in excess of 

$30,000,000) and was not an overreaction (R 175-78, 196-97, 207). 

11 



44. There was no damage to arr:t City property or vehicles during the 

walkout (R 177). 
'. >.i" 

45. Tauriello believed that the"'walkout M:>1,1ld not happen because there 

would be an eleventh-hour settlement or counter-offer fran the City, such as 

"ten, ten" (10% effective Octcber· It' 10% effective Octcber 1, 1981h he did 

not believe the City would "let us down"; Tauriello was proud of the Hanestead 

PBA bargaining unit nenbers for walking out (R 75-77, 90, 98-99). 

46. In Tauriello's statements to media representatives and in his ac­

tions during the ~ek prior to October 27, as ~ll as during the walkout, he 

represented all forty-three individually-named Respondents; he was a spokesman 

who accurately conveyed the views of the group (R 80, 97, 101, 321). 

47. Of the forty-five members of the Harestead PEA bargaining unit, only 

the forty-three individually-named Respoments attended the neetings during 

e the week prior to Q::tober 27 and walked out on Q::tober 27 and 28 (R 63, 84). 

48. Article II, section 2 of the constitution of the Dade County PEA 

provides (R 230-31): 

The Dade County Police Benevolent Association is an or­
ganization of professional law enfon::errent personnel 
dedicated to enfon::e the law UIXier all circumstances and 
shall not strike or by concerted action cause or atteq:>t 
to cause cessation of the perfonnance of police duties. 

49. At apprClKimat.ely 4:00 p.m. on OCtcber 27, Circuit Judge Francis X. 

Knuck issued a Tanporazy Injunction which stated in part: 

The DeferXlant pililic anployees are engaging in a 
strike within the meaning of 447.203 (6), Florida Statutes 
(1979) in violation of 447.505, Florida Statutes (1979). 

The Defendant, DADE cx:>UNTY POLICE BENEVOLENT ASSOCIA­
TION, throogh its agents and representatives, has incited 
and encouraged the illegal strike, sick-out, or withhold­
ing of sezvices by DeferXiant pililic atq;>loyees in violation 
of Section 447.505, Florida Statutes (1979). 
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50. As a result of a hearing on OCtcber 28, Judge Knuck issued an Or:der 

Continuing Tanporcuy Injunction which stated in part (R 347, 621, 376-378): 

The Defen:3ant plblic ~loyees are engaging in a
 
strike within the meaning of 447.203 (6), Florida Statutes
 
(1979) in violation of 447.505, Florida Statutes (1979).
 

The Court reserves ruling,~ whether it has the
 
authority to order the CITY OFHCMESTEAD and the DADE
 
COUNTY POLICE BENE\QLENT ASSOCIATION to resume collective
 
baI:gaining negotiations.
 

The Defen:3ants, DADE OOtJN'J.Y :roLICE BENE\OLENT ASS0­
CIATION, its members, agents, offiCers, representatives 
and all other IlCrned.DefeIX1ants who have knarlledge of this 
injunction, continue to be enjoined pending final hearing . 
fran instigating, supporting or participating in any ". 
mapner whatsoever in a strike, sick-outi~ GJ;.. witbJ;loldingof.· 
seI.Vices in violation' of 447.505, Florida statutes (1979). 

, . 
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AH3UMENT: ISSUE I 

INASMtDI AS TEE CG1MISSION REJECrED THE HEARING OFFICER'S 
INl'ERPRETATlOO OF THE IRf. AND OOT HIS FINDIlG:) OF FAC1' IN 
cx:>lCLUDING' THAT THE PBA HAD VIOIATED THE STRIKE PIDHIBI­
TICN PROVISlOOS OF aIAPl'ER 447, PART II, FLORIIll\ STATUTES, 
THE THIRD DISTRICT'S MAJORITY DECISION REVERSING THE 
CCHr1ISSIOO' 's DE'1'E3fiNATICNOF PBA LIABILITY CN THE GROUND 
THAT THE C<HfiSSICN IMPERMISSIBLY STRAnD FRCM THE BEARING 
OFFICER'S FINDING) (F.,rJCI', SIDUID BE QUASHED. 

t 
A' 

The instant case canes to this CoUrt on the following question ~ ., 

by the Third District as one of great plblic importance: 

\ttlether the Public Employees Relations camli.ssion nay 
overturn the hearing officer's ultimate determination of 
agency in light of lrbat it pen::eives to be the applicable 
law and relevant policy considerations. 

As the foregoing question suggests, the najotity Of the· ThiJ:d District 'Pi!fiV;U.....
 

below held the view that the Ccmn:i.ssion'rejected the 'fIearing Officer'sfiJXI~. /;
 

ings regarding the agency relationship b9~en thePBA am Nick Ta~iello.
 

Detenni.niD:) such findings to be factual in nature and supp:>rted by ccnpet:en.t
 

substantial evi.d~ adduced, at.~~pt~~ CfBlPO~~t:tJ. ,the .
 
~ . ~ , ., .. 

essential requirements of law, the majority held that 'thE! ~ssicn: e'rl:-~J 

reversibly in rejecting these· findings ma4~ by t1).e Heari.pg Cfficer. It is the 
< >:." '- ~ :..'"i _ ·.of _ ~ 

~ "" 

position of the canmi.ssian in these review proceedings, however, that it did 

~ reject ~ material findings of fact made by the Hearing Officer; rather, 

its disagreement with the Hearing Officer concemed the legal principles ~~... 

applie:l to these factual findings to arrive at his ccnclusion of law that, fOr 

purposes of ascertai.ning the PBA's liability for Taurie1lo's unlawful s~· 

activities, Tauriellowas not an "agent" or "representative" of the PBA. within 

the meaning of the strike prohibition provisions of Chapter 447, Part II, 

F19rida Statutes. What the Comnission rejected was the Hearing Offtcer's 

interpretation and construction of these strike prohibition provisions, 

14 



not his findings of fact. As the camni.ssion will show, in so rejecting the 

Hearing Officer's views on the proper construction of Chapter 447, Part II, it 

acted within the s:ope of its statutory authority. 

Chapter 447, Part II, was enacted by the Legislature, at the pranpting of 

this Court, 2 to implement the provisions of Article I, section 6 of the Florida 

Constitution, which reads: 

The right of persons to wOl:k shall not be denied or a­
bridged on account of membership or non-membership in any 
labor union or labor ozganizatian. The right of employ­
ees, by and through a labor organization, to bargain 
collectively shall not be denied or abridged. Public 
employees shall not have the right to strike. (&lphasis 
supplied. ) 

The constitutional genesis of Olapter 447, Part 111 is made clear by the fol­

lowing legislative statement of policy found i.tl SeCtion 44'7.fo1, Florida 

Statutes: 

It is declared that the ~lic policy of the state, and 
the p,upose of this part, is to prqridestatutory. jmple­
mentation of s., 6, ,Art. J: of the State cpnstitution,w;Lth "..... ' ._ 
respect to public" enployees;to ~ ,hal:m:>nious ai:)d ~. 
coq;erative relationships'- between goverrmmt ~. its,·,' , 
employees, both collectively and individually; and .!E. 
lrotect the pmlic _ all. times,. the omer- ,by assu,e, at 
y and uninterrupted opera onS and fiiictlons of 9f!em-;-' 

mente It is the intent of' the Legisla'blre that nothing ­
'i'ieiein shall be construed either to encourage or dis­

-crorage ozganization of pililic employees. These policies 
are best effectuated by: 

(1) Granting to p.1blic employees the right of 
organization and representation; 

(2) Requiring the state, local governments, and 
other political sulxlivisions to negotiate with 
baJ:gaining agents duly certified to represent 
public employees; 

2/ see tilde County Classrocm Teachers Association, Inc. v. legislature, 
269 SO.2d 684, 688 (Fla. 1972). 
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(3) Creating a Public Froployees Relations can­
mission t..o assist in reselving disputes between 
public anployees and p:lblic anployers; and 

(4 ) Recognizing the consitutional prohibition 
against strikes by plblic anployees and provid­
~ remedies for violations of such prohibition. 
Emphasis ~plied.) 

The Legislature's "recognition" of ''t:lle "constitutional prohibition against 
• . !. 

strikes by public employees" referred· to in subsection (4) above is manifested 

in Sections 447.501(2)(e) and 447.505, Florida Statutes. The foDDer provideS: 

A p:lblic anployee organization or anyone acting in . 
its-behalf or its offioers,.representq.tives, agents, Or; 
memberS are prohibited fran:· . . 

"­

Participating in a' strike3 against the 
public anployer by instigating or supporting, in 
any posit..i,.-' nm:mer, a strike. Any violation of 
this Paragraph tlhall subject the4violator to the 
penalties provided in this part. 

Section 447.505 contains the same prohibition and reads as follows: 

No p.1blic anployee or employee organization may partici ­
pate in a strike against a public employer by instigating 
or supporting f in any manner, a strike. 

The Canmission 1I6S created to assist in the accanplishment of the legis­

lative objectives set out in section 447.201, Florida Statutes.5 To this end, 

3/ The tenn "strike" is defined in Section 447.203(6), Florida Statutes. 
It ismdisputed that the activities of Tauriello and the 41 other bargaining 
unit members on OCtc:ber 27-28, 1980 constituted a "strike" within the meaning 
of section 447.203(6). The Third District majority below asserted in its 
opinion that these activities on OCtci>er 27-28, 1980 constituted Tauriello's 
"first illegal act". (A. 1 - page 13) With this assertion, the CCJ1Inission 
takes issue. As the Hearing Officer found, (R 624) Tauriello conducted a 
strike vote of bargaining unit members on October 22, 1980. This was clearly 
"overt [str!kel preparation" which itself is an unlawful "strike" within the 
meaning of Section 447.203(6). 

~ These strike penalties are found in Section 447.507, Florida Statutes• 

.2! See,~, Section 447.207(2), Florida Statutes. 
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the carmi.ssion has been vested by the Legislature with the authorit¥ to admin­

ister and enforce, and therefore also to interpret and oonstrue, the various 

provisions of Chapter 447, Part II, including the strike prohibition 

provisions of sections 447.501(2)(e) and 447.505, in accordance with, with 

certain exceptions not ~rtinent here, the provisions of Chapter 120, Florida 

Statutes. 6 The Legislature has'~ delegated to the carmi.ssion "a range 

of dia::retion within mich to 'Jnake poli~ det.eDni.nations necessarily involved 
~. " 

c,·'.' 

in the interpretation and app1ica9-0n" of the provisions of Chapter 447, Part 

II. City of Clearwater v. rewis, '404 So.2d 1156, 1161-1162 (Fla. 2d DCA 
. ~ 

1981) • Throughj:he exerei~ of this' authority and discretion" the carmi.ssion; 

as one- Court has cbserved; "has dE!ve10Ped speCial expertise in dealing with 

labor problems andj.s [therefore] upiquely qualified to interpret and apply 

the IX>licies enlmCi~ted in Chapter 447." School Board of Dade County v. Dade 

fit Teachers Association, Fl'P-NEA, 421 So.2d 645, 647 (Fla. 3d OCA 1982). 

The administrative proceedings below provided the Ccmmi.ssion wi.th occa­

sion to use its "special expertise" and interpret the strike prohibition 

provisions of Chapter 447, Part II. Specifically, the canmi.ssion addressed 

the issue of a union's liability under these statuto.t:y provisions for the 

unlawful strike activities of an official union representative. The Hearing 

Officer, in his Recanmended Order, had detennined that such liability hinged 

upon a finding that it \'«)uld have been reasonable for the other stri.ld.ng 

employees to have believed that the representative's strike activities repre­

sented the views of the union. (R 632-635) The Ccmni.ssion rejected this 

...2! ~~ sections 447.503 and 447.507(6)(a), Florida Statutes. 
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interpretation of Chapter 447, Part II, cpting for a stricter standard of 

liabiliqt_ Drawi.r¥J fran National Labor Relations Board· and federal court 

cases involving the iS91e of a union's liability for the conduct of its repre­

sentatives or agents,· and taking into consideration the strong public interest 

in avoiding any interruption in the flow of p.1blic sezvices, the camli.ssion 

held: 

••• if a local anployee ol:ganization such as the Dade 
PBA desires to avoid responsibility for a "wildcat" strike 
by anployees whan its [sic] represents, it ImlSt ensure 
that no serving union representative or official partici ­
pates in or actively assists a strike. ••• If a unicn 
representative or agent takes a leadership role in a 
strike, the plain meaning of section 447.505 decrees that 
the union is responsible for support of the strike unless 
it noves to t.enninate the official's status prior to the 
strike's occurrence, as soon as it knows of the conduct. 

(R 664) As required by Chapter 120, Florida statutes, 7 the camni.ssion gave in 

its final order the following detailed explanation of its rationale for em­

ploying such a standard to deteJ:mi.ne union liability under Chapter 447, Part 

II: 

• • • We believe that p.1blic policy danands that anployee 
organizations exercise stringent control over their agents 
and representatives to cbviate their participation in 
unlawful strike activity or other unfair labor practices, 
just as ~ relieve it danands that p.1blic anployers re­
strain their managerial and supervisory employees fran 
similar unlawful activities. For example, in Lake COunty 
Education Association v. District SChool Board of Lake 
County, 6 FPER ! 11019 (1979) , the Ccmni.ssion held the 
public anployer liable for unlawful polling of anployees 
by ~hool principals even though that polling was carried 
out in contravention of the employer's orders. Logic 
danands that this liability principle apply with equal 
force to labor and management representatives under RDst 
circunstanees. Because each side retains full control 

7/ see McDonald v. Department of Banking and Finance, 346 So.2d 569, 
583-584 (Fla. 1st OCA 1977). 
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over its agents who may be temti.nated for disobedience to 
inst.l:uctions, each is in a much better position to elimi­
nate potential labor strife at its inception rather than 
one-half hour after the event. 

Furthenrore, \e have CCIlSistently inteJ:pretErl Chapter 
447 in such a manner as to balance the inequity of bar­
gaining pc:Mer created by plblic" employees I lack of the 
right to strike, nost re<;ently ,:in United Faculty of Palm 
Beach Junior College v. Palm BeaCh Junior College Board 
of Trustees, PERC Omer No. 81U-251 (July 10, 1981). see 
also Palowitch v. SChool 'Bocitd of Orange County, 3 FPER 
280 (1977), aff'd, 367 So.2d 730 (Fla. 4th OCA 1979). 
Having done so, \e must also ensure that the constitution­
al prohibition against. strikes "by ptlblic employees is not 
ci~nt~_by those who,thrOugn thesanct~ of our­
~ficati6n, ij,ave been placed'~1n a position of lea4er-: 
ship." we therefore consider "it apprOpriate fbtcerti.fied 
employee organizations to either restrain their agents 
fran strike activity or answer, f()r the resulting damages. 
It is obvious to ,any .student of labor relatJ.ons that the 
strike prdlibition dwld E!asily be cin::UmventEid if unions 
were pennitted to avoid liability for strike activity by 
union agents on the grounds that the activity was "unau­
thorized. " 

Finally, an anployee organization can insulate itself 
fran liability for unauthorized strike instigation on the 
part of its agents or representatives simply by temti.nat­
ing the offenders I agency as soon as it receives notice of 
the unauthorized action. (kl balance, the snaIl inconven­
ience that this requiranent could generate is far out­
weighed by the plb1ic I s interest in stable labor relations 
and in the continuation of public services free fran 
interruption by strike activity. As the Court held in 
Joel Strickland Enterprises v. Atlantic Discount Co., 137 
SO.2d 627 (Fla. 1st DCA 1962), 

Where one of b.'o innocent parties must suffer 
because of the wrong doing of a third person, 
the loss must fall on the party who by his 
conduct created the circumstances which enabled 
the third party to pezpetrate the wrong. 

(R 664-666) 

The ultimate authority to a:lmi.nistratively interpret the provisions of 

Chapter 447, Part II, resides with the canmi.ssion, not its hearing officers. 

The Cormission, therefore, is free to, as it did in the instant case, displace 
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a hearing officer's intezpretation of the statute with one it believes to be 

noreconsistent with the Legislature's intent and objectives. see SChool 

Boal:d of Dade County v• Dade Teachers Association, Fl'P-NFA, supra, at 647; 

J.A. Jones Construction CCJnpany v. Department of General Services, 356 SO.2d 

43 (Fla. 1st OCA 1978), cert. denied 362 SO.2d 1055 (Fla. 1978); McDonald v. 

Department of Banking and Finance, !UFa, at 582-583; section 120.57(l} (b) (9), 

Florida Statutes. 

It is \Ell established that the administrative CQ'lStnlction o,f a statute 

by the agency charged with its administration and interpretation is entitled 

to great \Eight and will be overtumed by a reri~ court only if thereaze 

canpelliD3 indications that such constructiah ~s~. see Boca Raton 
. ':": -. 

Publishing Canpany, Inc. v. Department·df .Revenue,. 4'13 So.2d106, 107 (Fla. 

1st OC'A 1982); National Airlines, Inc. v. Divi$ion of Bnployment Becu.rity, 

Florida Deeartme!Jt of. 1~,,3?9,sq~~. 10,33, 1035 .(Jna~ 3~~.,1~8~lli 
• 1 '. , ".' " \: . . I t ~ 

State ex reI. S~ Food~s'··:rne~~of N.C;;v. Didd.mloo, 286 'So~~S2g-, 

531 (Fla. 1973); State ex rel. Biscaype Kennel Club v. Board of Business 
, - ;~ 'd :.:-,~... - ,> - ". '.- -1-. ~;':< .. - ~- ,".- :'.i1'lo .~:',_,:' I 

Regulation, 276 So.2d 823, 828 '(Fla. 1973); Greyhound tines, Inc. v. 

Yarl:x>roug!l, 275 So.2d 1, 3 (Fla. 1973). see also Section 120.68(12), Florida 

Statutes, which applies to the review of camli.ssion orders and ~ that a 

revi.ari.ng court "shall not substitute its judgment for that of the agency on 

an issue of discretion." In recognition of this fundamental principle, review­

ing courts have historically acoorded great deference to Ccmni.ssioo interpte- ' .. 

tations of Chapter 447, Part II, as the following excerpts fran a ~lirigof 

their cpinions illustrate: 

Essentially, \E are asked in this appeal whether PERC's 
[the Ccmni.ssion'sl interpretation of the Public Employees 
Relations Act. (PERA) was in error. '!he standard to be 
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applie1 on review of the construction of a statute that an 
agency is charged to enforce is ordinarily to accord 
substantial 'deference to it and decline to overtum it, 
except. for t.he nnst. cogent reasons,'O+ unless clearly 
erroneous, unreasonable, or in conflict with' "sane provi­
sion of the state's constitution. [Citations anitted] As 
we cbserved in Frcmat Real%a Inc., ,407 So.2d at 242:' 
"[t]he judiciazy must not, we shall not, overly re- ' 
strict the raD;1e of an agency's interpretative powers. 
Pezmissible interpretations of a statute must and will be 
sustaine1,'thoogh other interpretations are po$Sible and 
may even seem preferable accQrdi.r¥J to ~,viewS.II , ., 

-" ~ . "> -;y.' - . 

PERC has beenproY'ide1 with broad Powers: of administering 
Part II of Chapter 447 by Section 447.207, Florida Stat­
utes (1979). we are not. pr~ to state on this ~m 
that PERC's interpretation of the reBp(eCt:ive ~ Was 
clearly erroneous, unreasonable or in conflict with' sane 
provision of the constitution or the plain intent of the 
statutes involved. • • 

Palm Beach Junior COllege Board of Trustees v. united Faculty of Palm Beach 

Junior COllege, 425 So.2d 133, 136 (Fla. 1st DCA 1982). 

* * * * * 
• • • an expert tribmal such as PER:: is entitle1 to 
substantial deference in recognition of its special can­
petence in dealing with 1ab::>r problems. It is not our 
province to displace its choice between bJo conflicting 
views simply because we would have been justified in 
deciding the issue differently were it before us in the 
first instance. See Pasco county SChool Board v. PERC, 
353 So.2d 108 (Fla. 1st OCA 1977). • • • Since there is a 
reasonable basis for the policy established by PElC in 
this case which is consistent with the philosophy of 
Chapter 447, we will not distw:b it. • • • 

City of Clecu:water v. lewis, supra, at 1162. 

* * * * * 
PElC's interpretation of the statute is within its range 
of discretion. we have on numerous occasions ~ted 

upon PER:' s responsibility to define and implement p.1blic 
employees' substantive rights under PERA, and we are 
fomidden by § 120.68(12) fran substituting our judgment 
for that of the agency on an issue of discretion. 

21
 



Boam of Iegents v. Public Employees Relations canmi.ssion, 368 So.2d 641, 643 

(Fla. 1st OCA 1979), cert. denied 379 So.2d 202 (Fla. 1979). 

The canmi.ssion's intez:pretation of sections 447.501(2) (e) and 447.505, 

Florida Statutes, to provide for the "strict liability" of unions for the 

unlawful strike activities of theft off.1..cial representatives and agents, was 

clearly "within its range of discretion" and, as the Camd.ssion explained in 

that IX>rtion of its omer set out above, '"Consistent with the philosophy of 

Chapter 447" and. the Flor;da Gonstitution regardingst;rfkes by,plblie employ­
" 

ees. Moreover; it: does notofferid the plain maanin9 of 'ariy of'the pertinent 

language found in Chapter 447, Part II. O~ particular s;ignificance in this 

regam is the following language contained in subsection '(4) of section 447.507, 

the section dealing with the penalties for violations of the strike prdtibi­

tion: 

An employee organization shall be liable for any damages
 
which might re suffered by a public employer as a result
 
of a violation of the provisions of s. 447.505 by the
 
employee organization or its representatives, officers, or
 
agents.
 

The foregoing language, \>ben considered in conjunction with that of sections 

447.501(2) (e) and 447.505, would appear to require, rather than merely pennit, 

the Ccmnission's "strict liability" construction; and it certainly is not 

susceptible to the const.ruction urged by the Hearing Officer that, as a condi­

tion of i.mI;x>sing liability on a union for the strike activities of its offi ­

cial representative, a finding must first be made that the other strikers 

reasonably believed that the representative's activities n:presented the views 

of the union. In employing such language the Legislature evidently recogniz­

ed, as the canmi.ssion d:>sezved in its final omer, "that the strike prdti.bi­

tion could easily be circumvented if unions were pennitted.to avoid liability 
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for strike activity by union agents on the grounds that the activity was 

'unauthorized. '" (R 665) To prevent the possibility of such an avoidance of 

liability, the Legislature, as the foregoing language dem:>nstrates, decreed 

that a finding of liability could be made simply upon the basis of the repre­

sentativestatus of the individual· engaged in the unlawful strike activities, 

regardless of whether those activities represented the official views of the 

union. 

FurthemDre, there is Florida and federal case law involving the issue of 
> 

a union'e liabil~tyfor,the conduct of its representatives w1li.t;h, although not
3 •. , . ' . ; 

directly 'on tnint, lends SUpport to the preposition "that" the ~ssion' s 

"strict liability" co~truction i~ J:Pt; an"~unreasonable" one. 
, ~ .~ . ' -...!.. . 

: •.' <' -. •• 

In Intemational Union of "operating Engineers, IDeal No. 675 v. Lassitter, 

295 SO.2d 634 (Fla. 4th OCA 1974), the Fourth District considered the issue of 

a local union's liability for an assault on a nm-m:mber during a labor dis­

pute. The assailant was, as was Tauriello in the instant case, a union stew­

ard and his assault was for pn:poses of rE!1DVi.ng the victim fran a job site 

over which the local union claimed jurisdiction. The Fourth District ruled 

that the status of the assailant as a local union steward nade him an "agent" 

of the local union, and that, inaSlllch as the assault was carmitted in fur­

therance of the local union's bJsiness and cbjectives, the local unioo could 

be held liable for the assault, even if it had IX>t authorized it. Id. at 

636-637. 8 

8/ This Court rE!l,i~ the Fourth District's decision rot left urr:li.s­
tul:tle!d"the Fourth District's ruling on the question of the lcx::al .union's lia.­
bility. see Lassiter v. walton, 314 SO.2d 761 (Fla. 1975). see also Interna­
tional Unioo of Operating Engineers, IDeal No. 675 v. Iassitter, 325 SO.2d 408, 
409 (Fla. 4th DCA 1975) ; Lassitter v. International Union of Operating Engi­
neers, 349 So.2d 622, 624 (Fla. 1976). ' 
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The "business" of a unicn certified by the camti.ssion, such as the PBA, 

is to "bargain collectively in the detennination of the wages, hours, and 

temtS and conditions of Employment of the p.lblic employees within the bargain­

ing unit." section 447.309(1), Florida Statutes. A "strike", such as the one 

engaged in the instant case during the course of the collective ba1:gaining 

process, which has the obvious purpose of "inducing, influencing, candoni.ng, 

or coercing a change in the tenns and cmd.itions of employmentn9 of the p.1blic 

employees represented by the union, is necessarily in furtheraooe of that 

"business. "10 Therefore,Wlder the rationale of the Lassitter case, a tmim I 
/ 

may be held strictly liable for the unlawful strike activities of one of its '; 

stewards, notwithst.andi.ng the fact. that these activities may not have been ( 

specifically authorized by the union hierarchy. 

In Inteznational Unicn of Operating Engineers v. ID.n9, 362 So.2d 987, 989 

(Fla. 3d ~ 1978), ~ denied, 372 So.2d 469 (Fla. 1979),11 another case 

dealing with the questicMl'of union liability for injuries suffered during a 

jurisdictional displte, the fOll~ was ~unei.ated;b1 theThiid Disfiic±·.a8 
" •. " ". ""',<". >-i .:< 

the standard to be used in ascertaining the existence of such liability: 

••• a lalx>r union or its nanbership may'l:Je\1le1c;I liable" , 
under general prin::iples of agency law, for the carm:n' law 
torts of its officers or nenbers ccmnitted during the 

-.!y section 447.203(6), Florida Statutes. 

10/ That a strike may constitute an "econanic weapon" to accarplish a 
union'"i'S collective bal:gai.ning <i>jectives cannot be displted. See Palm Beach 
Junior College BoaJ:d of Trustees v. United Faculty of Palm Beach Junior Col­
lege, supra, at 139, 140. 

11/ see 388 So.2d 572 (Fla.. 3d 1980), wherein the Third District cor­
rectEira typographical error in its original opinion. 
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course of a lawful strike, or other pri.mazy labor activi­
ties, if the union officers or members authorized, parti ­
cipated in, or ratified the tortious acts. (Emphasis
suPPliea. ) 

Under this standard, the mere participation by a union officer or member in 

strike-related activity constituting a tort subjects the union to liability 

for the tortious activity. 'lb hold, as did the carmission in the instant 

case, that a union is strictly liable for any unlawful strike in mi.ch its 

officers, representatives, or agents participate, is certainly oanpatible with .. 

12the test for union liability laid down in the Iong case.

In addition to the fo.tegoing, as the canmi.ssion noted in its final Qt'der, 

(R 660-661) and as Judge Nesbitt remarked in his dissenting opinion in the 

instant case (A 1 - page 16), "a long line of cases" assessing unien liabiliqr 

under federal labor statutes provide further support for the "strict liability"· 

test adopted by the:~Ill.i¥.~'in tlle iJ1$tant case. AID.! discussion of these 
• '!,. , .,' " -' ...., -.~~.' ~ .' .;' , • 

cases must begin with mention of the "landrnarlt decision" of Internatiooal 

.L9;n9sho~'s '~ war~~fs'iUri;iOI1, 'gto.~ 6"Sunset Line aOO" Twine 
," - .....,.',;;.' '~d'~S" ' -"....~.' - -,' ~ _. ~".: ~: ~~~.~:,. '§... , •. :! ' 

Co. ), 79 NLRB J.487, 23 ~ 10I)1, 1005 (1948), in ·~the National Labor 

Relations Board, in the ~ of detel:mini.ng a union's responsibility for 

unfair labor practices;c~ttedduring a strike by tw::> unioo officers- • 

business agent and, a vice-pr8$id.ent - stated: 
,;.' , 

12/ In~, the jw:y was not correctly instructed as to this test, thus 
pratpUng the~d District to reverse the judgment uOOer appeal. Similarly, 
in the instant case, the Hearing Officer, as the jury in the ~ case, was 
misinfonood as to the correct standard to apply to detennine TIaDility, which 
circunstanee led the Ccmmission to reject his ultimate detenni.natioo regarding 
the PBA' s liability. 
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• A principal nay be responsible for the act of his agent 
within the scope of the agent's general authority, or the 
I scqle of his employment' if the agent is a seJ:VaIlt, even 
though the principal has not specifically authorized or 
indeed may have specifically fomidden the act in ques­
tion. It is enough if the principal actually ernpoM3red 
the agent to represent him in the general area in which 
the agent acted. 

The Board, applying this test13 to the facts of the case before it, found the 

union liable for the unfair labor practices camdtted by its officers. ,It 

explained: 

• • • [The msiness agent] testified that the union in­
volved is under his "supervision". The record does mt 
otherwise shcM how his duties axe defined or what axe the 
limitations of his authority. But neither is there evi­
dence to rebut the infexence that he was at the time of 
the events involved vested with" the 'powers of general 
agent to conduct, the local's blsiness ,i.J;l the area. All 
his actions and conduct indicate that 'he .~ was the offioer 
of Local 6 who asSURed i.mrTedi.ate ~e'of the strike. He 
participated in many of the' episodes which constitute 
restraint and coercion. 

The abserce of evidence shoWing, that the loCal specifi ­
cally'authori~ or ratified his QOnduct "*is .:iImJataJ:i.al 
since' there i~ evi4eIJce that he was within the' ~ of \ 
his gerieral authOritY to direct t:hE!' strlke am the'p:Lck";" 

}.,_. ,"" 
" 

eting ••• 

As in the case of the'~~sagent, there" i$"nO erlderx::e 
precisely def.i.ninJ the relationship to the local of the " 
vice president \\bo actively participate:l in certain of the 
conduct in question. However, in absence of evidence to 
the cantrazy, it is inferred that he was duly authorized 
to assist in the conduct of the strike and the picketing 
and that he, like the blsiness agent, was authorized to 
instruct the pickets how to conduct themselves. 

13/ Acoordingly, under this test, the fact that the PBA, may not have, by 
word or deed, conferre:l upon Tauriello the power to call strikes does not 
reliare it of liability. Therefore, the Third District majority's suggestion 
that it was necessazy for the PBA to confer upon Tauriello the general author­
ity to actually call a strike is a misapplication of this test. (see page 13 
of Third District majority opinion (A 1 - page 13». 
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Id. at 1006. The foregoing excezpt reveals that the factors critical to the 

Board's finding of liability were 1) that the unlawful acts were perfoJ:mE!d in 

furtherance of the union's hlsiness; ani 2) that the union officers actively 

participated in these unlawful activities. As discussed alx:>ve, the Camd.s­

sion's "strict liability" test also emphasizes these factors. 

Regarding the Sunset Line and Twine test for agency status, the Carmie­

sion stated: 

The foregoing test for agency status has been consistently 
cited with approval by Federal COUrts. see~, Shinman 
v. Frank, 625 F.2d 80 (6th Cir. 1980); Barton Brands, Ltd. 
v. NLRB, 529 F.2d 793 (7th Cir. 1976). Under this test 
unions have been held responsible for unlawful strikes 
that ~ not specifically authorized or ratified when 
agents of the union who were acting within the scqle of 
their authority had primary roles in initiating the strike 
am either directly engaged in the unlawful strike or 
directed others who engaged in it. NLRB v. ~al No. 
3887, United SteelW:>J:Kers of America, AFL-CIO,129 NLRB 6, 
46 LRRM 1474 (1960), enf'd, 290 F.2d 587 (5th eir. 1961); 
Central Massachusetts Joint Boal:d, Textile Workers of 
America, AFL and Chas. weinstein eatpany Inc., 123 NLRB 
590, 43 LRRM 1481 (1959). 

(R 661) Another federal case that provides sane guidance on the issue· of 

union liability for "unlawful" strikes is Airco Speer eartx:>n-Graphite v. ~a1 

502, International Union of Electrical, Radio and Machine Wol:kers of J\merica, 

AFL-CIO, 494 F.SUpp. 872 (W.O. Pa. 1980), aff'd, 649 F.2d 858 (3d Cir. 1981). 

This case involved a STIike, in violation of the collective bargaining agree­

ment, instigated by a union steward.14 The steward had been elected by union 

14/ In examining any federal ~ involving the question of union liabi­
lity for a strike in the private sector, it must be kept in mind that, unlike 

..	 th8situation in Florida with respect .tp" pmlicanplbyees, tl1ere is no federal 
oonstifutianal·or $tatuto%)' provisienspecifically denying employees in the 
private sector the right to strike. Accordingly, the iX>licy considerations 

27
 



members in the department in \\hich he \'DlXed and, anong other duties, was 

required to represent the depart:m:mt I s employees and to report important 

matters affecti.D;l these employees to higher unicn officials. After instruct­

ing the employees in his department to refuse to perfomt certain duties for 

alleged safety reasons, the stewam joined the striking· E!ilployees on the 

picket line. The federal district court held that the union was resIX>nsible 

for the actims of thestewani, notwiths~ the,. fact that.union~, 

were not authorized by the union to call strikes. The court stated: 

The Thim Circuit has su9gestEdthat the unim ~ is 
in a position of agencyccinparabl~tothaeof the empl~ 
er's foreman. N.L.R.B. v. BZ9llery & Beer Distributor 
Drivers, etc., 281 F.2d 319, 321-322 (3d cir. 1960). 
Certainly a union is not responsible for every act of a 
steward, simply by virtue of his position, but where, as 
here, the oorrluct falls within the apparent or actual 
authority of the steward, defendant is liable to the 
canpany under the camon law of agency. In short, the 
actions of these union officials oonstitute sufficient 
inducement, encouragement and condonation of the strike to 
expose the union to damages. 

Id. at 877.15 

14/ Continued. 

that were central to the Camnission I s adoption of a n strict liability" stand­
am are not present in these cases. It is, therefore, admittedly, with great 
caution that these cases should be considered in the context of the instant 
case. see Palm Beach Junior College v. united Faculty of Palm Beach Junior 
College, supra, at 139. 

15/ This statement. by the cOlrt is followed by a footnote which is of 
particular interest in the instant case in light of the apparent significance 
placed by the panel majority belCTrl on the fact that Tauriello was elected by 
his fellCTrl employees to his stewa.t:d posit·ion and oot selected by the PEA 
hieraJ:Chy. (A. 1 - page 12) The footnote reads: 

Although Local 502 Stewanls are not elected by the total 
membership of the union, the principal in this agency 
relatimship is the union since it provides the sow:ce of 
the stewards I authority. That the recipient of the 
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As the foregoing cases further daronstrate, there exists a reasonable 

basis for the Camnission' s "strict liability" construction of the strike 

prohibition provisions of Chapter 447, Part II. Inasnuch as such statuto:ty 

interpretation was neither unreasonable, clearly erroneous, outside the range 

of the canmission' s discretion. nor in violation of any constitutiooal or 

statuto:ty provision, the provisions of section 120.68(12), Florida Statutes, 

canpelled its acceptance by the ThUd District, even though the Third District 

may have, had it the opportunity to initially role on the matter, adopted 

another intezpretation. see Palm Beach Junior College Boal:d of Trustees-v•. 

United Faculty of Palm BeachJuni.or College, supra, at 136; City of Cleuwater 

v. rewis, supra, at 1162; BeaM of Regents v. Public Employees Relations can­

mission, supra, at 643. '!'he panel majority below did l'lOtl, in its written 

apinion, claim ot.hezwi.se; rather, it assertei'that its ~ of the can­

mission's onler was basa:1 upon its view that the Canrn188i~ had rejected the 

Hearing Officer's findings of fact. regarding the reicitionship between ., 

Tauriello and the PBA. 
;1'_ i" 

The Ccmmi.ssion acknowledges that it ~.~, FAlrsuant to Section 1tO.57 

(1) (b) (9), 

• • • reject or mxlify the findings of fact [of a cc:.m.:. 
mission hearing officer] unless [it] first detenni.nes fran 
a review of the canplete record, and states with 

15/ Continued. 

authority is named by saneone other than its cmator does 
not negate the agency's existence. N.L.R.B. v. Interna­
tional Iongsharanen's & Warehousanen's Union, IDeal 10, 
283 F.2d 558, 564 (9th Cir. 1960). 

Id. at 877. 

,e
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particularity in the order, that the findings of fact W9re 
not based upon canpetent substantial evidence or that the 
proceedings on which the findings were based did not 
carply with essential requirements of law. 

It \\OUld, however, <llsp1tethe assertion that it violated this prohibi.tioo in 

the instant case. 

<il the first page of its final on:ler, the CCIm1i.ssion made clear that it 

was adopti.ng, ~ rejecting, "the Hearing Officer's factual findings listed as 

'Findings of Fact lU in the Hearing Officer's Recamnended Order. (R 655) It 

was up:m these factual findings, not substituted factual findings, as well as 

the stipllations beb\1een the parties set out in the Hearing Officer's Recan­

the strike prohibitioo provisions of Chapter 447,·' Part II. Specifically, in 

reaching its conclusion, the canmissionconsidered the following: 

No party excepts to the Hearing Officer's finding that 
TaurieIlo played the role of ,a unic;;n steward in' se~ as 
the Dade' PM' sHanestead '1JlE!IT\berstUp represen~~~.~f~,- ....He ~ 
also served on t4~ m's. bargaihi.rY:J .. teCl1l ·,tfu.uu9hout 'tha, .!. 
Hanestead negotiations, had authority to call bargcUning 
unit meetings to advise officers as to t.1'f7 progress of 
negotiations, and called. suc;::hmaetings•.,Tauriello 
transmitted to City officials' the IJj!A's ~obe,r23 re­
sIX>nse, to the Special Master's reccnmended decision and 
received nunerous carmunications by the City to the ~A 
including the City's final salcu:y offer of Ck:td::ler 23. 
Tauriello remained PBA Membership Representative until 

16/ see Hearing Officer's Findings of Facts 1 and 3 (R 623). under the 
~ of International Union of Operating Engineers, Local No. 675 v. 
La$sitter, 295 So.2d at 636, a unim stewan:l is an "agent" of the union. 

17/ ~ Hearing Officer's Findings of Fact 1 and 3 (R 623). 

18/ see Hearing Officer Stipllation 15 (R 620J and Hearing Officer's 
Findings of Fact 5, 15, 28 and 29 (R 623, 624, 626). 
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awroximately 3:00 p.m., o::tc:ber 28, 1980, W:1en he wt§ 
renoved fran his position by PBA President Peebles. 

The ciJ:CUlllStances of Tauriello's raroval indicates clearly 
that Peebles also considered Tauriello to be an agent of 
the PBA, at least as of the beginning of the strike. PBA 
Exhibit 211 the o::tober 28memorandun to Tauriello fran 
Peebles, relates the events surrounding the inception of 
the o::tober 22 [sic] walk out. As to the event W:1ich 
precipitated Tauriello's rE'l'lDVal, Peebles stated.: 

As soon as I was made aware of this illeqalact, 
I ordered you, as the representative, .to order 
all bargaining unit members to cease and desist 
this activity as it was unlawful and you refused 
to follow this directive, stating you could not 
as it was out of control. (&1phasis supplied.) 

(R 661-662) 

Based upon these facts found by the Hearing Officer bearing upon the . 

relationship beneen Tauriello and the PBA, the camdssion concluded that . 

Tauriello was 'an "acjeht:" or- "representative" of the PBA within the neani.ngof 

the strike prohibition provisions of Chapter 447, Part II, for pnposes of 
• ,'<' '''j.' ." 

subjeeting :the PBA to liab!11t;Y, fgr his 'aciti.0ns. Thc:Jit this conclusion of law 

was contrcuy to the legal .'. conclusion arrived at by tiie Hearing Officer in this 

case is of no import. An agency is free to reject a hearing officer's conclu­

sian of law, whe~, ¥ in the instant case, the hearing officer's findings of 
" 

fact support a contrary legal conclusion. see DeLaurier v. SChool Boanl of 

Dade County, 443 SO.2d 1067 (Fla. 3d OCA 1984): Alles v. Department of Profes­

sional Regulation, 423 SO.2d 624, 626 (Fla. 5th DCA 1982): Section 120.57(1) (b) 

(9), Florida Statutes. 

19/ see Hearing Officer's Finding of Fact 38 (R 628).
 

20/ see Hearing Officer's Finding of Fact: 36 (R 627).
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As the Hearing Officer himself recognized, his findings of fact clearly 

reveal that Tauriello was clothed with the "official statuS as the elected 

representative for the- Hanestead PBA bal:gaining unit members· in Hanestead ccn­

tract negotiations." (R 632) The Hearing Officer, however, believed, con­

trary to the Canmission's position on the matter, that such "official status" 

alone was insufficient to subject the PBA to liability under Olapter 447, Part 

II, for Tauriello's unlawful strike activities. It was his view that the law 

required, as a condition to a finding of liability, that a showing be made 

that it w::>uld have been reasonable for the other stri.kinq arployeesto have 

believed that Tauriello's strike activities represented the views of the PBA. 
,~ . 

(R 632-633)21 The Hearing Officer, up:m review of the reconi evidence, con­

cluded that no such showing had been made, explaining at the length the fac­

. tual basis for his cmclusion. (R 633-635) 

It appears fran a reading of the majority decision belCM that these 

o~~ nade,l)y the Hearing Offic,er regaxding' the a~le.beliefs· of 

the ~~.striking'eInp~oyees, which, interestingly,~' set: ~forth, not in the 
.", #f " • 

"Findings of Fact" portion oft.he.Hearing Officer's Recamnended Onier, blt 

rather in the "Analysis" ~ Portion ~f, constituted the "findings of fact" 

that, in the opinion of theinajoti:ty, tile Ccmn:ission impeJ:mi.ssibly rejected. 

(A 1 - pages 5-7) An examinatiorr 6f the CCJrmi.ssion's onier, however, reveals 

that these cDseJ:Vations were not rejected by the camti.ssion as factually 

inaccurate and replaced by substituted findings upon which the camni.ssion 

relied in concluding that the PBA had violated the strike prohibition provisions 

21/ This view is not Ellpported by any relevant case law. 
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of Chapter 447, Part II. Rather, these d:>servations were silnplyCXllSidel:ed by 

the cemni.ssion as unnecessazy and imnaterial to the outCCI1e of the case,22 a 

product of the Hearing Officer's misperception of the law. It was the legal 

standaJ:d anployErl by the Hearing Officer, not the accuracy of any of his 

factual findings, with which the canmission took issue in the instant case. 

As indicated above, the authority of the camrl.ssion to overrule its hearing 

officers as to matters of law is fimlly established. ~ SChool Board of 

Dade County v. Dade Teachers AssociationFTP-NEA, supra, at 6471 I<les~:, . 
", ,. 

Nursing Hane v. State Department of Health and Reha:bilitativeservices, 314' 

So.2d 638, 639 (Fla. 3d OCA 1979)rJ.A. Jones Constrocti.on cgnpmy ,v. Depart­

ment of General Services, 356 SO.2d 43 (Fla. 1st DCA 1978) 1 McDonald v. Depart­

ment of Banking and Finance, supra, at 582-583, section 120.57(1) (b) (9), 

Florida Statutes. 

The instant case is one of great ~lic inp>rtance. It raises the very 

significant question of whether the ultimate power to make policy deteDnina­

tions and to intez:pret the provisions of Chapter 447, Part II, rests with the 

camrl.ssion or its hearing officers. By reversing the Ccmni.ssion's rejection 

of the Hearing Officer's recamendation of disnissal, \'llere such rejection was 

based solely upon the Canmission's disagreement with the Hearing Officer's 

intez:pretation of the strike prohibition provisions of Chapter 447, Part II, 

the majority of the Third District panel below has effectively held that such 

22/ To state the dJvi.ous, immaterial or urmecessazy factual findings may 
be summarily dismissed by an agency. See Forrester v. career Service Ccmni.s­
sion, 361 So.2d 220, 221 (Fla. 1st DCA 1978), cert.. denied 366 SO.2d 1366 
(Fla. 1979). ---- ­
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ultimate policymaking and interpretative IXJWer lies with the Ccmnission's 

hearing officers arx1 not the Ccmni.ssion. SUch a holding is contrary to the 

oveJ:Whe1m:ing statutmy and case authority cited above arx1 therefore sOOuld be 

quashed by this Court. 

, ... 1" 

:1.: 

~..., .. ,.-.: 

34
 



ARJUMENT: ISSUE II
 

'mE CD1MISSION r S ASSESSMEN1' OF A $4,430 STRIRE RDH>Y AND 
PENALTY JlGZUNST THE PBA WAS WITHIN THE LIMITS PRESCRIBED 
BY SECTION 447.507(6)(a)4., ~ STATOTES, AND 'rHERE­
FORE SIDULD BE AFFIRMED. 

In the appellate proceediD3s before the Thi.nl District, the PBA raised 

the issue of whether, assuming, arguendo, that it had violated the strike 

prohibition provisions of Chapter 447, Part II, the carmi.ssion's assessnent of 

a $4,430 strike rEm:ldy and penalty against it was appropriate. '!'he 'l'hi.r:d 

District's najoritydet:ennination that the carmission should have ~ the 

Hearing Officer's recamendation of dismissal transfo:oned this question into 

an acaiemic one and it was therefore not cddressed by the '!'hird District. 

In acquir~9. juri~ctiop.of a case, this Court has apprq>riate autOOrit¥ 

to disp:>se of a1 i issues contested by the parties in the district oc:w:t ~l­

latep:roceedings ~ review.. see Kenne!iY v.~, )O!'So.2d 629 (Fla•. 

1974)'; Rupp v.JackBOO, 238 So.2d 86, 89 (Fla. 1910l.it..is with this princi­
.' 

pIe in mind that the canmi.ssion engages in the folladng discussion regarding 

the prq>riety of the strike :i:'enedy'azx1 penalty it imposed against the PBA in 

the instant case. 

Upon its detenni.nation that tM strike prc:i'libition provisions of Chapter 

447, Part II, have been violated by a union, the C<mnission, p.1rSUiil1t to the 

specific authorization of sections 447.501(2) (e) and 447.505,23 may impose a 

23/ Section 447.501(2) (e) provides in pertinent part: 

ArrJ violation of this paragraph shall subject the violator 
to the penalties provi.da:l in this part. 
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penalty upon that union. The array of penalties that the Ccmni.ssion may im­

pose are set forth in section 447.507(6)(a)1.-4.. They include the assessment 

of fine of "up to $20,000 for each calemar day" of the strike. section 

447.507(6) (a)4•• 24 

The canmi.ssion omera:l the PBA to pay a penalty of only $4,430 in the 

instant case, which is less than the $20,000 per calendar day max.i.mmt pre­

scribed in subsection (6) (a)4. of sectim 447.507. It is well established 

that so long as an agency imposes a penalty within the limits allowed by law, 

it has actErl wi.thin the range of its di~mtion ani therefom the penalty so 

imposErl is not subject to reverSal by a reviewing court. see Magnolias Nurs­

ing and Convalescent center v. ~partment of Health and Rehabilitative services,
 

438 So.2d 421, 426 (Fla. 1st OCA 1983); ~worth v. Department of Educatioo,
 

Office of Blind SeJ:Vi.ces, 369 So.2d 1040, 1041 (Fla. 4th DCA 1979); Florida
 

Real Estate Commission v. webb, 367 So.2d 201, 203 (Fla. 1978); section 120.68
 

(12), Florida Statutes. The penalty imposed by the canmission in the instant
 

case was within the limits pennittErl by subsection (6)(a)4. of section 447.507.
 

Accoroingly, this penalty assessment should be affil:IIlEld.
 

23/ continued-. 

The pertinent language of section 447.505 is: 

Any violation of this sectionShal.l subject 'the violator 
to ~penalties providErl in this part. 

24/ A fine in excess of $20,000 per calendar day may be imposed under 
subsection (6) (a) 4. o!1ly if the cost to the public of· the strike exceeds 
$20,000, in which event a fine aaual to such IXJblic cost may be assessed. 
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AlGUMENT: ISSUE III 

THE c::<H-1ISSION DID N)T ABUSE ITS DISCRETI~ IN AWARDING 
RFASONABLE ATI'ORNEY 's FEES AND LITIGATION a:>STS TO THE 
CITY AND AGAINST THE PBA AND, THEREFORE, SOCII AWARD SHOtJID 
BE AFFIRMED. 

Another issue raisOO by the PBA in the Thin! District proceedings belCM 

was the propriety of the Camnission's award to the City of J:ea.SOnable attomey 

fees am litigation costs. 

The Ccmni.ssion is authorized to award litigation costs and attomey fees 

in unfair labor practice cases by section 447.?03(6) (c), Florida Statutes, 

which provides: 

'. The,caIini.$sion ~·aw2lrd.to the prevailing party all or· 
part of the costs 'of' litigation, J:ea.SOnable attomey's 
fees, and. expert witness fees whenever the ccmnission 
det~ !JWt- sucJ;1. an awa¢ is aperopriate. (&rPuWs
supplied)' 5. >. ....r ..;1 cd 

, _-"., < ~. / ~. ? ,;. " ;" .~. ~ i <:.~. " of 

.~ J ,.';,';'. , •• ~V:'_'.~' 

As the underl.ined statutory laOOuage above indicates,/the discretion with 

which the Camnission' h'as .~ vested to award costs and fees is extremely 
~ ~ 

breeD. Absent a c~~·:a~pf an abuse of this broad discretion, a can­
t .... .~ 

misslcm awanl of oos\s:andfeeS should remain uOOistumed. see City of Lake 

Worth v. Palm Beach CountY Police. Benevolent Association, 413 So.2d 465, 466 

(Fla. 4th OCA 1982); Milital:y Park Fire Control Tax District No.4 v. DeMamis, 

411 So.2d 944 (Fla. 4th OCA 1982); Intemational Brotherhood of Painters and 

Allied Trades v. Anderson, 401 So.2d 824, 831 (Fla. 5th DCA 1981), ~. for 

.!!!. den. 411 So.2d 382 (Fla. 1981); ~ity of CCala v. Marion County Police 

:sezw.wolent Association, 392 So.2d 26, 33 (Fla. 1st DCA 1980). 

The Canmission explained its rationale for exercising its discxeti.on to 

awa:rd costs and fees in the instant case as follows in its final order: 
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• •• we think it good p.1blic policy that p.1blic anploy­
era be able to recoup attomey' s fees incurred in the 
successful prosecution 'of an unfair labor practice charge 
resulting fran a strike situation. Furthel'JlDre, it is 
clear fran the recoro herein that the PBA knew or should 
have known that its agent and membership representative, 
sexgeant Nick Tauriello, took the leading role in the 
instigation and execution of the police strike which 
occurred in Ikmestead, Florida on Ck:taber 27-28, 1980. 
The reconl, in this case reveals that, although the PBA' s 
other representatives actively attenpted to discourage the 
strike, fully aware of its unlawful character, Tauriello 
was penni.tted to remain as an official PHA representative 
until after the strike had already taken place. 

(R 671-672). This "knew or should have known" standard utilized by the Can­

mission in d.etennining whether to exercise its'broad discretion to award costs ' 

and fees against a union guilty of an unfair labor practice recently passed 

judicial scrutiny in International Brotherhood of Painters arid Allied Trades 

v. Anderson, supra, at 831, where the FifthDistri~stated: 

~ y ~.~ .~ 

• •• The Canmission detemdned that the Union
; 

"knew or' 
should have ]mown that its conduct: was in Vioiation of 
Section 447.501(2)(a)," and d.eteJ:mined that· an/award of 
attomey's fees was appropriate. Appe~lant eai~s to shaW 
that this constitutes an abJse of discretion by the can-
mission. ",*-",,' , 

<
" 

The Canmission would" further ~irit OOt;regarding this standarPi'~t/iuii'! 
, . -",,1". '.' -.. ,'''- . :,< • .. ,J:; \.",._,i~,....~~ 

virtually identical to the standard used in respondeat superior cases to 

determine \1betber an award of pmi.ti.Je'~~~s,agains,t an saployer fa a);pIO­

priate. An employer may be held vicariously liable in pmitive damages for 

the tort of an employee under the doctrine of resp:>ndeat superior whem the 

employer knew or should have known that its employer \\UUld engage in the 

tortious activity. ~ Eastern Air Lines Inc. v. Gellert, 438 So.2d 923, 

928-929 (Fla. 3d OCA 1983), Life Insuraq;e Cc!Ipany of North America v. Del 

Aguila, 417 So.2d 651, 652-653 (Fla. 1982); Alexander v. Altennan Transp:>rt 

Lines, Inc., 387 So.2d 422 (Fla. 1st OCA 1980), approved in Mercw:y lOOtors 
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Express, Inc. v. Snith, 393 8o.2d 545, 548 (Fla. 1981). If an awam of pmi~ 

tive damages against an anployer, the p.rrpose of which award is to pmi.sh and 

to deter, is apprcpriate umer such cin:umstances, then surely the Ccmni~ 

sion's award of costs and fees against a union, held vicariously liable for 

the unlawful strike activities of its official representative and lilich knew 

or should have known that the representative lIlOUld engage in suchaetivities, 

is also apprq:>riate and reasonable. SUch an award not only serves the primly 

purp:>se of section 447.503 (6)(c), Florida Statutes, of making prevailing 

unfair labor practice litigants "financially \<hole \<hen they vindicate their 

rights before the camnission, n25 but also, consistent with the strong p.1blic 

policy against strikes by fUblic anployees expressed in Article I, Section 6 

of the Florida Construction and Chapter 447, Part II, acts as a deterrent with 

respect to such unlawful strike activity. 

J.\ccordingly, the Ccmni.ssion did not abuse its broad discretion in award­

ing reasonable attorney I s fees and Iitigation costs against the PBA in the 

instant case p.1rsuant to Section 447.503(6) (c). The award, therefore, should 

be aff:intei. 

25/ See State Department of Health and Rehabilitative Services v. Hall, 
409 SO.2d 193, 195 (Fla. 3d OCA 1982), where the Third District statErl, with 
respect tosectian. 110.309(5), Florida s€atut.,whieh provides that the 

.career·· 5ervi.ce canmi.ssion :"may" award attomeyJs ~s"atki costs to an employee 
.who prevails before the Com1ission: 

The plIpose and legislative intent of allowing aggrieved 
anployees at,tomey' s fees and other costs under Section 
110.309(5), supra, is to place thEm on parity with their 
agency-employer and render the anpl~ financially whole 
when they.viJ1dicate th,eir rights beftJe the Ccmni.ssion. 
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The camnission did not camnit any material error in prooedure which� 

i.mpai.red the fairness of the unfair labor practice proceedings belCM or the� 

correctness of its detenni.nation that the PBA,through the actions of its� 

official representative, Nick Tauriello, had violated the strike prohibition� 

prOlTisions of Chapter 447, Part II. In making such a det.etmination, the� 

carmission did not reject ~ material finding of fact made by the Hearing� 

Officer; it simply rejected the Hearing Officer's interpretation of the stat­

utoJ:Y provisions at issue.� 

The Conn)ission's .. a;sseS$Oent of.,a $4~430 strike :remedy and penalty against ...• { 

the FHA Was within th~l~~" ali~ by law. Furthenoore, the camlission's 

."~ of liti9ation costSam.~~I'Sf~ wa,S"alS9 within the range of 
1

.., disCretiOn ~elegated to it bY the;~is1atke. 

For the foregoing "reasons, the majority decision of ThiJ:d District re­
" 

versing the camnission'~ ~tion of PBA liability on the glXJUnds that� 

the CCllInission i!nProperly,rejee:*ed the Hearing Officer's findings of fact� 
,.' " ~ 

should be quashed and ren:imded with directions that the canmi.ssion~be 

affi.I:med in all respects.� 

Respectfully submitted,� 

~.~~-
STAFF COUNSEL 
PUBLIC liMlIDmES 'REIATIONS aHaSSlOO 
2600 BLAIR S'!'OOER)AO, SUITE 300 
TALIAHASSEE, FLOR:ItlA 32301 
(904) 488-8641 
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