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PRELIMINARY STATEMENT 

T h i s  b r i e f  r e f e r s  t o  t h e  S t a t e  of F l o r i d a  as "Appel lee" ;  t o  

Enr ique  G a r c i a  as "Appe l l an t " ;  t o  A p p e l l a n t ' s  t r i a l  c o u n s e l ,  

Roger Bone, Esq. as "Counsel";  and t o  t h e  Record on Appeal as "R" 

fo l lowed  by t h e  a p p r o p r i a t e  page number. The r e c o r d  c o n s i s t s  of 

n i n e t e e n  volumes. 

The S t a t e  of F l o r i d a  C r o s s  Appeals .  

For  purposes  of c l a r i t y  and c o n s i s t e n c y  t h i s  b r i e f  r e f e r s  t o  

t h e  S t a t e  of F l o r i d a  ( c r o s s - A p p e l l a n t )  as Appe l l ee ;  and t o  

Enr ique  G a r c i a  ( c r o s s - A p p e l l e e )  as A p p e l l a n t ;  



STATEMENT OF FACTS 

Appe l lee  a c c e p t s  A p p e l l a n t s  s t a t emen t  of f a c t s ,  supplemented 

a s  f o l l o w s .  

S u r v i v i n g  v i c t i m  Rosenna Welch i d e n t  i f  i e s  Appe l l an t  a s  one 

of t h e  f o u r  men i n  t h e  back room of t h e  West Farm Market who 

robbed and k i l l e d  t h e  Wests (R 2025, 2029). 

Gera ldo Gaona, A p p e l l a n t ' s  b ro the r - i n - l aw ,  t e s t i f i e d  t h a t  on 

t h e  same day of t h e  s h o o t i n g  t h a t  Appe l l an t  t e l l s  Gaona t h a t  

Appe l l an t  s h o t  somebody (R 1405,  1407-1409); and t h a t  t h e  purpose  

i n  s h o o t i n g  t h e  v i c t i m s  was t o  e l i m i n a t e  them a s  w i t n e s s e s  (R 

1407-1 1408). 

Former f e l l o w  p r i s o n e r  Johhny Huewit t  t e s  t i £  i e s  t h a t  

e Appel lan t  t e l l s  him: 

Appe l l an t  and some f r i e n d s  of h i s  planned t o  r ob  a farm 

s t o r e  because one of h i s  f r i e n d s  was o u t  of a p l a c e  t o  s t a y  (R 

1777).  

When t h e y  asked t h e  man t o  g i v e  them t h e  money h e  wou ldn ' t  

g i v e  it t o  them (R 1777) .  

The man t o l d  one of A p p e l l a n t ' s  f r i e n d s  t o  g e t  away from a  

c e r t a i n  c a b i n e t .  T h i s  "kind of t i c k e d  him o f f  ." (R 1777-1778),  

1787).  

So ,  Appe l l an t  s h o t  t h e  man (R 1778).  

He n e x t  p u t  t h e  gun up t o  t h e  l a d y ' s  f a c e  and t o l d  h e r  t o  

g i v e  him money. Every t ime  h e  p u t  t h e  gun up t o  h e r  f a c e ,  s h e  

j u s t  pushed i t  down and away (R 178).  He made h e r  l a y  down on 

t h e  f l o o r  (R 1779).  

Then, he  s h o t  h e r ,  s e v e r a l  t imes  (R 1779).  



A p p e l l a n t  n e x t  t o l d  a n  o l d e r  man t o  s h o o t  t h i s  o l d e r  l a d y .  

He wouldn ' t .  A p p e l l a n t  t h e n  draws h i s  p i s t o l  towards t h e  o l d e r  

man's head and t e l l s  him t o  s h o o t  t h e  woman. He does (R 1779).  

He made t h e  o l d e r  guy s h o o t  t h e  second woman because  h e  d i d  

n o t  have any more b u l l e t s .  Had h e  t h e  b u l l e t s ,  he  would have  

done it h imse l f  (R 1788).  

He knew more t h a n  l i k e l y  they  would p r o b a b l y  f i n d  him 

g u i l t y ,  b u t  t h e  o t h e r  guy would g e t  found g u i l t y  t o o  (R 1790) .  

From t h e  b e g i n n i n g ,  t h e  v i c t i m s  knew t h i s  o l d e r  man and t h e y  

would t h e r e f o r e  have  t o  k i l l  them (R 1781).  

Four p e o p l e  went t o  t h e  farm market  b u t  o n l y  he  and t h e  

o l d e r  man were going t o  do t h e  k i l l i n g  (R 1781 ) . 
A p p e l l a n t ,  t h e  o l d e r  man and a  t h i r d  man went i n s i d e  t h e  

farm marke t ,  w h i l e  t h e  f o u r t h  wa i t ed  o u t s i d e  (R 1781).  

F i n a l l y ,  A p p e l l a n t  w a s  i n  j a i l  because  t h e  o l d e r  guy s h o t  

t h e  second woman w i t h  h i s  head tu rned  and w a s n ' t  pay ing  a t t e n t i o n  

t o  what he  w a s  doing (R 1782) .  



SUMMARY OF THE ARGUMENT 

P r i o r  t o  s en t enc ing ,  t h e  t r i a l  cou r t  d ismissed Count I V  of 

t h e  ind ic tment ,  a t tempted f i r s t  degree  murder, f o r  f a i l u r e  of t h e  

indic tment  t o  a l l e g e  premedi ta t ion .  

The s t a t e  c r o s s  appea ls  t h i s  d i s m i s s a l .  

This  omission i s  n o t  f a t a l .  The indic tment  is s u f f i c i e n t .  

I t  charges  a  crime. 

I f  it is d e f e c t i v e ,  t h e  d e f e c t  i s  a  mere imperfect  

a l l e g a t i o n  of t h e  e lements  of p remedi ta t ion  of a t tempted f i r s t  

degree murder. I t  is no t  wholly void  f o r  f a i l u r e  t o  s t a t e  a  

crime. 

Appel lant  c la ims h i s  absence from t h e  courtroom on a  t o t a l  

# of n i n e  p r e - t r i a l ,  t r i a l  and pos t  t r i a l  occas ions  abrogated 

fundamental c o n s t i t u t i o n a l  r i g h t s  ( I s s u e  I )  . 
However a t  no time w a s  Appel lant  absen t  from t h e  courtroom 

a t  a c r i t i c a l  s t a t e  of h i s  t r i a l .  A l l  absences were vo lun ta ry .  

Appel lant  would both waive h i s  presence and then claim 

c o n s t i t u t i o n a l  i n f i r m i t y .  

The t r i a l  c o u r t  p rope r ly  admit ted evidence of t h r e e  

s t a t emen t s  Appel lan t  gave t h e  p o l i c e  ( I s s u e  1 1 ) .  

He gave t h e  f i r s t  t o  a Det. S t o u t  on a Fr iday evening;  t h e  

second t o  Det. S t o u t  on t h e  fo l lowing  Monday morning. They a r e  

on t ape .  

Appel lant  f a i l s  t o  p rope r ly  p re se rve  o b j e c t i o n  t o  t h e s e  two 

s t a t emen t s  f o r  appeal .  



a No improper promise  of l e n i e n c y  i n f e c t s  t h e  fo rmer .  No 

a t t e m p t  t o  d e l u d e  A p p e l l a n t  i n f e c t s  t h e  l a t t e r .  

A p p e l l a n t  a t t e m p t s  t o  c h a r a c t e r i z e  h i s  t h i r d  s t a t e m e n t ,  

which o c c u r r e d  i n  a c a r  w h i l e  t h e  S h e r i f f ' s  o f f i c e  t r a n s p o r t e d  

him t o  t h e  Manatee County j a i l ,  as a r e s p o n s e  t o  t h e  f u n c t i o n a l  

e q u i v a l e n t  of q u e s t i o n i n g .  I t  w a s  n o t .  A p p e l l a n t  s imply  b l u r t e d  

o u t  an  i n c r i m i n a t o r y  s t a t e m e n t .  I t  is a d m i s s i b l e .  

E r r o r ,  i f  any is h a r m l e s s ,  i n  l i g h t  of t h e  r e s t  of t h e  

ev idence  a g a i n s t  A p p e l l a n t .  

S u r v i v i n g  v i c t i m  Rosenna Welch 's  s t a t e m e n t s  t o  Det.  S t o u t ,  

a t  t h e  cr ime s c e n e ,  p r i o r  t o  h e r  t r a n s p o r t a t i o n  by ambulance t o  

t h e  h o s p i t a l ,  s p r a n g  s p o n t a n e o u s l y  and i n s t i n c t i v e l y  from t h e  

s t r e s s ,  p a i n  and e x c i t e m e n t  t h e  s h o o t i n g s  caused.  She made them 

s o  soon a f t e r  t h e  s h o o t i n g  t h a t  t h e y  p r e c l u d e  t h e  i d e a  of 

d e l i b e r a t i o n ,  f a b r i c a t i o n  o r  d e s i g n  ( I s s u e  1 1 1 ) .  

The t r i a l  c o u r t  p r o p e r l y  a d m i t t e d  them through t h e  t e s t i m o n y  

of Det.  S t o u t .  

The t r i a l  c o u r t  imposed no s e n t e n c e  on t h e  two robbery  

charges  ( c o u n t s  s i x  and seven  of t h e  i n d i c t m e n t )  u n d e r l y i n g  

A p p e l l a n t ' s  fe lony-murder  c o n v i c t i o n s  ( c o u n t s  two and t h r e e  of 

t h e  i n d i c t m e n t ) .  

I t  w a s  n o t  e r r o r  t o  a d j u d i c a t e  A p p e l l a n t  g u i l t y  on t h e  

u n d e r l y i n g  c o n v i c t i o n s  ( I s s u e  I V ) .  

A p p e l l a n t  h a s  no r i g h t  t o  a PSI on t h e  n o n - c a p i t a l  c o u n t s  of 

h i s  i n d i c t m e n t  ( I s s u e V ) .  



The S t a t e  made no a t tempt  t o  mis lead j u r o r s  dur ing  f i n a l  

argument. I f  i t  d i d ,  t hen  Appel lant  f a i l s  t o  demonstrate how t h e  

s t a t e  mis lead them ( I s s u e  VI) . 
Nei ther  d i d  t h e  c o u r t  mis lead j u r o r s  i t s  answer t o  t h e i r  

concurrent  l i f e  sen tences  ques t ion .  The t r i a l  c o u r t  responded 

with  a  s p e c i f i c  answer which was a  c o r r e c t  s ta tement  of t h e  law. 

Appel lant  demonstrates no abuse of d i s c r e t i o n  ( I  s s e  VI) . 
Appel lant  engages mere specu la t ion .  He then  a t t empt s  t o  

c loak it beneath t h e  mantle of c o n s t i t u t i o n a l  in£ i rmi ty .  

Appel lant  m i s d i r e c t s  h i s  a t t a c k  on comments by t h e  S t a t e  

r e f e rence  A p p e l l a n t ' s  sen tence  because t h e  p rosecu to r  made them 

t o  t h e  Court a f t e r  t h e  Court  d ischarged t h e  j u r y  ( I s s u e  V I I  A). 

The comments were i n  any event  proper.  The evidence adduced 

a t  t r i a l  suppor t s  them. 

The S t a t e  r e j e c t s  a s  an unsupported summary conc lus ion  

Appe l l an t ' s  argument, r a i s e d  h e r e  and e lsewhere ,  t h a t  t h e  j u r y ' s  

felony-murder v e r d i c t s  p rec lude  any f i n d i n g  t h a t  t h e  Appel lant  

planned t h e  v i c t i m s  dea ths .  

Appel lant  murdered t h e  v i c t ims  i n  o r d e r  t o  avoid and prevent  

h i s  own a r r e s t  ( I s s u e  V I I  B ) .  

The t r i a l  cou r t  p rope r ly  i n s t r u c t e d  t h e  j u ry  on t h e  

e x i s t e n c e  of t h i s  aggrava t ing  a s p e c t  of t h e  k i l l i n g s .  I t  

p rope r ly  found i t  i n  i t s  amended judgment. 

There is ample record  suppor t  f o r  t h e  t r i a l  c o u r t '  d e c i s i o n .  

I t  d id  n o t  s p e c u l a t e .  Ne i the r  did  i t  impute t h e  motives of 

ano ther  p a r t i c i p a n t  t o  Appel lant .  



What happened t o  t h e  vict ims p r i o r  t o  t h e i r  deaths s e t  these  

crimes apa r t  from the  norm of c a p i t a l  f e l o n i e s  and j u s t i f i e s  t h e  

t r i a l  c o u r t ' s  f i n d i n g  t h a t  these  murders were heinous,  a t roc ious  

and c r u e l  ( I s sue  V I I  C ) .  

The t r i a l  court  properly denied admission of a  photograh of 

Appel lant ' s  home f o r  i t s  f a i l u r e  t o  give a  c l e a r  view of t h e  

home. I t  admitted t h r e e  o the r s .  Appellant published j u s t  one t o  

the  ju ry  ( I s s u e  V I I  D) . 
Appellant ,  having had one sentencing hear ing ,  p r o t e s t s  

denia l  of another a t  which he acknowledged he planned t o  submit 

more evidence of the  same nature  submitted a t  the  p r i o r  hear ing  

( I s sue  V I I  D ) .  

F ina l ly ,  Appellant demonstrates no abuse of d i s c r e t i o n  in  

the  t r i a l  c o u r t ' s  f a i l u r e  t o  f i n d  severa l  f a c t o r s  which may o r  

may not c o n s t i t u t e  s t a t u t o r y  mi t iga t ing  circumstances ( I s sue  V I I  

D l  

The Record amply demonstrates t h a t  the  t r i a l  cour t  did not  

merely rubberstamp t h e  j u r y ' s  recommendation of the  death penal ty  

( I s sue  VI I I ) .  

Assuming an erroneous ju ry  i n s t r u c t i o n  on the  weight of a  

j u r y ' s  recommendation of l i f e  o r  death,  Appellant f a i l s  t o  

preserve the  i s sue  f o r  appeal.  E r r o r ,  i f  any, was harmless. 

Appellant was the  triggerman in  the  k i l l i n g s .  This 

j u s t i f i e s  imposition of the  death penal ty.  

Al t e rna t ive ly :  He aided and abet ted  t h e  homicides, not  j u s t  

the  underlying f e l o n i e s .  This j u s t i f i e s  imposition of t h e  death 



I 

pena l ty .  

There i s  no reasonable  hypothes i s  Appel lant  d id  n o t  k i l l ,  

a t t empt  t o  k i l l  o r  in tend  t o  k i l l  t h e  homicide v i c t ims  ( I s s u e s  I X  

- X). 

a 



ISSUE I 

ENRI QUE GARCIA'S ABSENCE FROM SEVERAL STAGES 
OF THE PROCEEDINGS BELOW VIOLATED HIS 
CONSTITUTIONAL RIGHT TO BE PRESENT. 

A p p e l l a n t  c l a i m s  h i s  absence  from t h e  courtroom on a t o t a l  

of n i n e  p r e - t r i a l ,  t r i a l  and p o s t - t r i a l  o c c a s i o n s  a b r o g a t e d  h i s  

fundamenta l  c o n s t i t u t i o n a l  r i g h t s .  F r a n c i s  v .  S t a t e ,  41 3  So.2d 

1175 ( F l a .  1982) .  

A p p e l l e e  d i s t i n g u i s h e s  t h i s  c a s e  from F r a n c i s  on t h e  same 

b a s i s  t h i s  honorab le  c o u r t  d i s t i n g u i s h e d  H a l l  v .  S t a t e ,  420 So.2d 

872 ( F l a .  1982) from F r a n c i s :  

A t  no  t i m e  w a s  A p p e l l a n t  a b s e n t  from t h e  courtroom d u r i n g  a 

" c r i t i c a l  s t a g e w '  of h i s  t r i a l .  

C o n v e r s e l y ,  h e  was p r e s e n t  a t  a l l  c r i t i c a l  s t a g e s  of t h e  

@ proceed ings  and a v a i l a b l e  t o  c o n s u l t  w i t h  h i s  c o u n s e l .  

There  i s  a  second d i s t i n c t i o n .  F r a n c i s  -- and H a l l  were c a s e s  

where t h e  d e f e n d a n t ' s  absence  w a s  i n v o l u n t a r y .  

Here ,  A p p e l l a n t ' s  v o l u n t a r y  absence  d u r i n g  a non c r u c i a l  

p o r t i o n  of t h e  t r i a l  i s  n o t  e r r o r ,  i r r e s p e c t i v e  - of wa ive r  & 

d e f e n s e  c o u n s e l :  Herzog v .  S t a t e ,  439 So.2d 1372 ( F l a .  1983) .  

I n  any e v e n t ,  t h e  r e c o r d  below amply demons t ra tes  t h a t  

A p p e l l a n t  waived h i s  p r e s e n c e  e i t h e r  d i r e c t l y  o r  through c o u n s e l .  

A wa ive r  is o r d i n a r i l y  an i n t e n t i o n a l  
r e l i n q u i s h m e n t  of a  known r i g h t  o r  p r i v i l e g e .  
The d e t e r m i n a t i o n  of whether  t h e r e  has  been 
an  i n t e l l i g e n t  wa ive r .  . . [of  t h e  r i g h t  t o  
c o u n s e l ]  . . must depend i n  each c a s e  upon t h e  

1 .  C r i t i c a l  s t a g e s  a r e  " a l l  s t a g e s  of a  t r i a l  when t h e  
d e f e n d a n t ' s  absence  might  f r u s t r a t e  t h e  f a i r n e s s  of t h e  
p roceed ings . "  Uni ted  S t a t e s  v .  S t r a t t o n ,  649 F.2d 1066,  1080 
( 5 t h  C i r  1981) ( f o o t n o t e  o m i t t e d )  



p a r t i c u l a r  f a c t s  and circumstances 
surrounding t h a t  case ,  including t h e  
background, experience,  and conduct of the  
accused. 
Johnson v. Zerbs t ,  304 U.S. 458, 82 L.ED 
1461, 58 S.Ct. 1019 (1938) 

I f  t h e  defendant has no objec t ion  t o  h i s  counsel ,  counsel may 

waive objec t ion  t o  h i s  absence and case law imputes a c t u a l  o r  

cons t ruc t ive  knowledge of the  proceedings t o  the  defendant. Upon 

h i s  re-appearance, defendant must acquiesce or  r a t i f y  t h e  a c t  ions 

h i s  counsel took i n  h i s  absence. S t a t e  v. Melendez, 244 So.2d 

137 (Fla .  1971). Henzel v. S t a t e  212 So.2d 92, (Fla .  3d DCA 

1968). Smith v. S t a t e ,  453 So.2d 505 (Fla .  4th DCA 1984). 

The f i r s t  incident  occurs in  chambers immediately p r i o r  t o  

a t he  beginning of jury q u a l i f i c a t i o n  on Nov 14,  1983 (R 1 - 1  5 ) .  

Defense counsel waives Appellant '  s presence (R 5-6) . 
The cour t  and a t to rneys  d iscuss  Appel lant ' s  motions f o r  

change of venue, a d d i t i o n a l  peremptory chal lenges ,  seques t ra t ion  

of the  ju ry  and jury s e l e c t i o n  procedures (R 6-15). 

Appel lant ' s  c o n s t i t u t i o n a l  r i g h t  t o  be present  begins when 

the  t r i a l  begins. The t r i a l  begins when s e l e c t i o n  of a jury  t o  

t r y  the  case commences. Melendez, supra ,  Shaw v. S t a t e ,  422 

So.2d 20 (Fla .  2d DCA 1982). This is a p r e - t r i a l  conference (R 

5) . Hence, the re  i s  no c o n s t i t u t i o n a l  v i o l a t  ion. 

Furthermore, counse l ' s  o r a l  waiver of Appel lant ' s  presence,  

i n  open c o u r t ,  recorded and t r ansc r ibed  by the  court  r e p o r t e r ,  

obviated the  w r i t i n g  requirement of F lo r ida  Rules of Criminal 

Procedure 3.180(a)(3).  Eastwood v. H a l l ,  258 So.2d 269 (Fla .  2d 

@ DCA 1972). 



a The second i n c i d e n t  i s  a hea r ing  on defendant ' s  motion t o  

suppress  w i tnes s  Cindy Z i r o l l ' s  test imony t h a t  Appel lant  w a s  one 

of two men she  s a w  running from t h e  West Farm Market on Oct. 8 ,  

whi le  two o t h e r s  sat  i n  a c a r  (R 1561 -1563-1564, 1568, 1591). 

The hea r ing  begins on a  Sa turday ,  Nov. 19. Appel lant  is i n  

cour t .  Z i r o l l  i d e n t i f i e s  him (R 1563-1 564). 

The cour t  r eces ses  fo l lowing  Z i r o l l '  s test imony and 

reconvenes Monday, Nov. 21 , 1983 (R 1578, 1579-1580). 

Appe l l an t ' s  counsel  now waives Appe l l an t ' s  presence a t  

argument on t h e  motion,  (R 1580) which t h e  c o u r t  subsequent ly  

denies  (R 1591 ) . 
However, Appel lant  cannot show p re jud ice :  Z i r o l l  never  

0 
t e s t i f i e s  ! 

I n  any even t ,  no Appel la te  c o u r t  has  extended a de fendan t ' s  

r i g h t  t o  be p r e s e n t  a t  t r i a l  t o  an e v i d e n t i a r y  hear ing .  United 

S t a t e s  v. Gradsky, 434 F.2d 880 ( 6 t h  C i r  1971);  H a l l  v. 

Wainwright, 733 F.2d 766 a t  786 (1984). (Judge H i l l ,  concurr ing)  

The t h i r d  i n c i d e n t  i s  similar t o  t h e  second i n  t h a t  

Appel lant  absents  himself from t h e  courtroom dur ing  argument on 

defense ob jec t ions  t o  c e r t a i n  evidence on grounds t h a t  t h e  S t a t e  

d id  n o t  e s t a b l i s h  i t s  claim of custody: 

( I n  open c o u r t )  
THE COURT: Members of t h e  j u r y ,  we w i l l  

r e c e s s  f o r  t h e  evening a t  t h i s  time. 
We w i l l  reconvene i n  t h e  morning a t  
n i n e - t h i r t y .  

(Whereupon, t h e  j u r o r s  l e f t  and t h e  
fo l lowing  proceedings occurred o u t s i d e  t h e  
presence of t h e  j u r y : )  

MR. BONE: May it p l e a s e  t h e  c o u r t ,  I 
have spoken wi th  my c l i e n t .  I have advised 



him t h a t  a t  t h i s  hear ing  we w i l l  be 
d i scuss ing  t h e  a d m i s s i b i l i t y  of evidence 
based upon t h e  chain of evidence and no t  
subs tan t ive  evidence being taken.  

He has requested t h a t  he  waive h i s  
presence and be allowed t o  go u p s t a i r s  and 
have dinner .  

THE COURT: I s  t h a t  c o r r e c t ,  M r .  
Garcia? 

THE DEFENDANT : Yeah. 
THE COURT: A l l  r i g h t .  

(R 1872) 

See: Gradsky, sup ra ;  H a l l ,  supra .  

Appellant  nex t  complains of h i s  absence a t  an unreported 

charge conference (R 2090). Once aga in ,  counsel  waives h i s  

presence (R 2090-2091). 

THE COURT: . . . Let  the  record show t h a t  
we have had an i n s t r u c t i o n  conference and 
t h a t  t h e  a t t o r n e y  f o r  t h e  defendant 
represented  t h a t  t h e  defendant waived h i s  
presence.  

MR. BONE: I spoke with  t h e  defendant 
before  we l e f t  and gave him the  choice ,  and,  
aga in ,  he s a i d  he  would r a t h e r  be u p s t a i r s  
dur ing the  conference,  when dec id ing  
sentences  and t h e  charges.  

THE COURT: Also,  l e t  t h e  record show 
t h a t  no p r i o r  r u l i n g s  have been made a t  t h e  
conference.  We were j u s t  d i scuss ing  wording, 
and a l l  ob jec t ions  w i l l  be pu t  on t h e  record 
as  t o  any of the  i n s t r u c t i o n s  given o r  n o t  
given. (R 2090-2091) 

F a i l u r e  t o  have t h e  defendant p resen t  dur ing a  charge 

conference is not  fundamental e r r o r .  Defendant need no t  be 

p resen t .  Randall  v.  S t a t e ,  (F la .  3rd DCA 

I n c i d e n t s  f i v e  and s i x  occur while  t h e  jury  d e l i b e r a t e s  i t s  

v e r d i c t s .  



F i v e :  The j u r y  s e n d s  t h e  c o u r t  t h i s  n o t e :  

Can we u s e  t h e  f e l o n y  f i r s t  d e g r e e  murder law 
i n  an  a t t e m p t e d  murder c a s e ,  r e f e r e n c e  is t o  
count  number f o u r  ( s i g n e d :  S t e w a r t  Anderson,  
j u r y  foreman) 
(R 2197) 

A p p e l l a n t ' s  c o u n s e l  waives  h i s  p r e s e n c e .  (R 21 96) 

The c o u r t  w r i t e s  "yes" on t h e  n o t e  and r e t u r n s  it t o  t h e  

j u r y .  (R 2196).  

Smith  v. S t a t e ,  453 F.2d 505 ( F l a .  4 t h  DCA 1984) h o l d s  t h a t  

e r r o r ,  i f  any,  was h a r m l e s s ,  when t h e  t r i a l  c o u r t  den ied  a  j u r y  

r e q u e s t  t o  h e a r  t h e  p e n a l t i e s  f o r  l e s s e r  i n c l u d e d  o f f e n s e s  w h i l e  

t h e  de fendan t  was a b s e n t ,  h i s  counse l  was p r e s e n t  and c o u n s e l  

e x p r e s s l y  waived d e f e n d a n t ' s  p r e s e n c e .  

Subsequent  t o  i n c i d e n t  f i v e  and p r i o r  t o  i n c i d e n t  s i x ,  t h e  

c o u r t  reconvenes  s o  t h a t  it might  d i s c u s s  t h e  j u r y ' s  d i n n e r  

accomodations.  The j u r y  t h e n  resumes d e l i b e r a t i o n .  (R 21 98) 

T h i s  d i s c u s s i o n  f o l l o w s :  

MR. BONE: I have had s e v e r a l  
d i s c u s s i o n s  w i t h  my c l i e n t  a t  t h i s  p o i n t ,  
be ing  t h a t  h e  would r a t h e r  go u p s t a i r s  and 
w a i t  f o r  t h e  j u r y  i n  t h e  e v e n t  of t h e  
v e r d i c t .  I f  t h e y  have f u r t h e r  
q u e s t i o n s ,  you want t o  waive your  p r e s e n c e  t o  
t h e  q u e s t i o n s ?  

THE DEFENDANT: Yes. 
MR. BONE: I f  t h e y  a s k  a b o u t  d i n n e r ?  
THE DEFENDANT: I j u s t  want t o  s t a y  up 

t h e r e .  
MR BONE: Tha t  is  your  d e s i r e ?  
THE COUEiT: Are you s a t i s f i e d  abou t  

e v e r y t h i n g ?  T h a t  is t h e  p o i n t .  
THE DEFENDANT: Yes 
MR. GARDNER: Thank you. 

(R 21 99-2200) 



The s i x t h  i n c i d e n t  occu r s  l a t e r  t h e  same evening when t h e  

j u r y  asked t o  and d i d  r e h e a r  t h e  t e s t imony  of Gera ldo Gaona, 

Ga rc i a '  s b ro ther - in - l aw.  (R 2200-2201) 

THE COURT: Before we b r i n g  t h e  j u r y  i n ,  
M r .  Bone, I unders tand  t h a t  your  c l i e n t  h a s  
waived h i s  r i g h t  t o  be h e r e  and i n  open 
c o u r t ?  

MR.  BONE: Yes, s i r ,  w i t h  Martha,  t h a t  
t h e  c o u r t  r e p o r t e r  has  t h a t  down, and h e  
i n d i c a t e d  h e  would s t a y  u p s t a i r s  and w a i t  
pending t h e  outcome, t h e  f i n a l  v e r d i c t .  

He n e c e s s a r i l y  d i d n ' t  want t o  be h e r e  
f o r  t h e s e  p r e l i m i n a r y  type  h e a r i n g s  and 
q u e s t i o n s .  He i n d i c a t e d  t h a t  on t h e  record .  

For t h e  r e c o r d ,  I waive h i s  appearance  
a d d i t i o n a l l y .  

MR.  GARDNER: You unders tand t h a t  t h i s  
is t h e  g i v i n g  of t e s t imony?  

MR. BONE: Yes, s i r ;  i t ' s  n o t  g i v i n g  
t es t imony;  i t ' s  r e c a n t i n g  [ s i c ]  tes t imony.  

MR.  GARDNER: But it i s  r e c e i v i n g  
t es t imony  . 

MR. BONE: They have a l r e a d y  heard  i t .  
They a r e  rev iewing  ev idence .  

THE COURT: Okay, b r i n g  t h e  j u r y  i n . . .  
(R 2200) 

The s even th  and e i g h t h  i n c i d e n t s  occur  d u r i n g  j u r y  

d e l i b e r a t i o n  of a  recommended s en t ence .  

T h i s  co l loquy  p recedes  t h e i r  r e t u r n  t o  t h e  courtroom. 

MR. BONE: Your honor ,  i t ' s  my 
unde r s t and ing  t h a t  t h e  reason  we a r e  
reconvening a t  t h i s  j u n c t u r e  is t o  r e c e i v e  a  
v e r d i c t  form f o r  each count  f o r  which t h e  
de fendan t  s t a n d s  conv i c t ed ,  where in  t h e  
p e n a l t y  of d e a t h  by e l e c t r o c u t i o n  is t h e  
p o s s i b l e  s en t ence .  

I have p r e v i o u s l y  d i s c u s s e d  w i t h  my 
c l i e n t  coming back f o r  q u e s t i o n s  and 
whatever.  He ha s  i n d i c a t e d  h e  would n o t  l i k e  
t o  be h e r e  u n t i l  t h e  j u r y  comes back w i th  t h e  
v e r d i c t .  

A d d i t i o n a l l y ,  I a m  do ing  t h i s  n o t  on ly  
because  he  agreed  and waived h i s  p r e sence ,  



but  a d d i t i o n a l l y ,  a s  t h e  j u r y  d e p a r t e d ,  whi le  
t h e  j u r y  was s t i l l  p r e s e n t ,  whi le  they were 
f i l i n g  o u t  of t h e  room, even though my desk 
is approximately  twenty-f i v e  t o  t h i r t y  f e e t  
from t h e  f r o n t  of t h e  j u r y  box, my c l i e n t  
s a i d  t o  me, "I hope they  g ive  me dea th . "  

The c o u r t  i n d i c a t e d  h e  d i d n ' t  h e a r  i t ,  
nor  t h e  c o u r t  r e p o r t e r ,  who was l o c a t e d  
halfway between my desk and t h e  j u r y  box. 

However, i n  an abundance of c a u t i o n ,  
because t h e  defendant  has  reques ted  
s p e c i f i c a l l y  t h a t  I waive h i s  p resence  a t  
t h e s e  h e a r i n g s ,  we a r e  waiving them f o r  both 
reasons .  
(R 2263-2264) 

F i n a l l y ,  counse l  waives A p p e l l a n t ' s  p resence  a t  a  Nov. 29 ,  

1983 p o s t - t r i a l  h e a r i n g  (R 2509). Th i s  is no b a s i s  t o  d i s t u r b  

A p p e l l a n t ' s  conv ic t i on .  L u s t e r  v.  S t a t e ,  262 So.2d 910,  (F l a .  

3rd  DCA 1972).  

Appe l lan t  c i t e s  H a l l  v. Wainwright,  733 F.2d 766 (11 th  C i r .  

1984) ; and Proff  i t t  v.  Wainwright,  685 F.2d 1227 (1 1 t h  C i r .  1982) 

a s  supplementary a u t h o r i t y  on t h i s  i s s u e .  

They a r e  i n a p p l i c a b l e .  They d e a l  w i th  d e f e n d a n t ' s  absence 

a t  a  c r i t i c a l  s t a g e  of t h e  t r i a l .  

Appel lee  i t e r a t e s  i t s  p o s i t i o n  t h a t  Appe l lan t  was a t  no t ime 

absen t  du r ing  any c r i t i c a l  s t a g e .  

Appel lee  none the l e s s  argues  f u r t h e r :  H a l l ,  s u p r a ,  r eads  

P r o f f i t t  t o  hold  t h a t  a  defendant  may n o t  waive h i s  presence a t  

any c r i t i c a l  s t a g e  of t h e  t r i a l .  H a l l ,  supra  a t  775. 

However, no twi th s t and ing  i t s  a n a l y s i s ,  P r o f f i t t ,  s u p r a ,  

s p e c i f i c a l l y  d e c l i n e s  - t o  dec ide  t h e  i s s u e  - of whether p resence  - a t  

a  c a p i t a l  t r i a l  i s  eve r  waivable.  P r o f f i t t ,  s u p r a ,  a t  312. - -- 

• Judge H i l l ,  i n  h i s  concur r ing  op in ion  i n  H a l l  ana lyzes  t h e  



same l i n e  of c a s e s  t h e  P r o f f i t t  c o u r t  a n a l y z e s 2  and concludes  

" t h a t  t h e  d e f e n d a n t  may waive h i s  p r e s e n c e  i n  a c a p i t a l  t r i a l  and 

t h a t  h e  may do s o  i n  any v a r i e t y  of ways." H a l l ,  s u p r a  a t  785. 

Appe l l ee  r e s p e c t f u l l y  submi t s  t h a t  Judge H i l l ' s  is t h e  

b e t t e r  a n a l y s i s .  

I n  summary: The r e c o r d  a l l o w s  no doubt  t h a t  A p p e l l a n t  

i n t e n t i o n a l l y  r e l i n q u i s h e d  a known r i g h t .  I t  is r e p l e t e  w i t h  

w a i v e r s  by b o t h  A p p e l l a n t  and h i s  c o u n s e l  i n  A p p e l l a n t ' s  absence .  

A t  no t ime  d i d  h i s  absence  f r u s t r a t e  t h e  f a i r n e s s  of t h e  

p roceed ing .  

A p p e l l a n t  would bo th  waive h i s  p r e s e n c e  and t h e n  c la im 

c o n s t i t u t i o n a l  i n f  i r m i t y .  However, as t h e  T h i r d  D i s t r i c t  w r o t e  

i n  a n o t h e r  wa ive r  c a s e ,  S t a t e  v .  B e l i e n ,  379 So.2d 446, ( F l a .  3 r d  

DCA 1980):  

. . ."g o tcha!"  maneuvers w i l l  n o t  be p e r m i t t e d  
t o  succeed  i n  c r i m i n a l  any more t h a n  i n  c i v i l  
l i t i g a t i o n .  

2. Diaz v .  Uni ted  S t a t e s ,  223 U.S. 442,  32 S.Ct .  250, 56 L.Ed 
500 (1912) ;  Hopt v .  Utah ,  110 U.S. 574 ,  4  S.Ct .  202,  28 L.Ed 262 
(1884) ;  I l l i n o i s  v .  A l l e n ,  397 U.S. 337,  90 S .Ct .  1057,  25 L.Ed 
2d 353 (1970) ;  Lewis v .  Uni ted  S t a t e s ,  146 U.S. 370 ,  1 3  S.Ct .  
136 ,  36 L.Ed 101 1 (1 892) ; Drope v .  M i s s o u r i ,  420 U.S. 162 ,  95 

a S.Ct 896,  43  L.Ed 2d 103 (1975).  



ISSUE I1 

THE COURT BELOW ERRED I N  ADMITTING I N T O  
EVIDENCE AT ENRIQUE GARCIA'S TRIAL STATEMENTS 
GARCIA MADE TO LAW ENFORCEMENT PERSONNEL. 

Appellant does not  properly preserve f o r  appeal h i s  

challenge t o  the  a d m i s s i b i l i t y  of taped s tatements  numbers two 

and th ree .  ( S t a t e s  Exh ib i t s  #50A and #53) 

The S t a t e  informed Appellant long before t r i a l  it intended 

t o  use h i s  s ta tements  (R 2609, 2560, 2576-2577, 2615, 2621, 

Nonetheless Appellant f a i l e d  t o  f i l e  a  p r e - t r i a l  motion t o  

1 suppress e i t h e r  s ta tement  . 
Neither a r e  h i s  ob jec t ions  t o  e i t h e r  statement s p e c i f i c  o r  

contemporaneous. S t e i n h o r s t  v. S t a t e ,  412 So.2d 332, (Fla .  

1982) ; Herzog v. S t a t e ,  439 So.2d 1372 (Fla .  1983) ; Stanley  v. 

S t a t e ,  357 So.2d 1031 (Fla .  3rd DCA 1978). 

Except in  cases  of fundamental e r r o r ,  an 
a p p e l l a t e  court  w i l l  not  consider  an i s sue  
unless  it was presented t o  the  lower cour t .  
S t a t e  v. Jones,  377 So.2d 1163 (Fla .  1979); 
S t a t e  v. Barber, 301 So.2d 7 (Fla .  1974) ; 
S i l v e r  v. S t a t e ,  188 So.2d 300 (Fla .  1966); 
Dukes v. S t a t e ,  3  So.2d 754, 148 Fla .  109 
(1 941). Furthermore, i n  order  f o r  an 
argument t o  be cognizable on appeal ,  it must 
be the  s p e c i f i c  content ion asse r t ed  a s  l e g a l  
ground f o r  the ob jec t ion ,  except ion,  o r  
motion below. Haager v. S t a t e ,  83 Fla .  41, 

1 . Flor ida  Rules of Criminal Procedure 3.190(1) (2) Motion t o  
Suppress a  contession o r  admissions, i l l e g a l l y  obtained,  time f o r  
f i l i n g :  The motion t o  suppress s h a l l  be made p r i o r  t o  t r i a l  
unless  opportuni ty the re fo re  did not  e x i s t  o r  the  defendant was 
not  aware of t h e  grounds f o r  t h e  motion, but the court  i n  t h e  
d i s c r e t i o n  may e n t e r t a i n  the  motion o r  an appropr ia te  objec t ion  
a t  the  t r i a l .  (emphasis added) 



90 So. 812 ,  813 (1922) ;  Ke l ly  v .  S t a t e ,  55 
F l a .  51 , 45 So. 990 (1 908) ; Camp v .  H a l l ,  39 
F l a .  535,  22 So. 792 (1897) ;  Black v .  S t a t e ,  
367 So.2d 656 ( F l a .  3d DCA 1979).  

S t e i n h o r s t ,  s u p r a ,  a t  338 (emphasis  added) 

I n  Herzog,  a f i r s t  d e g r e e  murder c a s e ,  t h e  t r i a l  c o u r t  

imposed t h e  d e a t h  p e n a l t y  a f t e r  t h e  j u r y  recommended l i f e  i n  

p r i s o n .  

Herzog c o n t e s t e d  t h e  admiss ion  of t aped  s t a t e m e n t s  which h e  

c la imed t h e  p o l i c e  took from him i n  v i o l a t i o n  of h i s  r i g h t  t o  

remain s i l e n t :  

A t  t h e  o u t s e t  we n o t e  t h a t  t h e  de fendan t  
f a i l e d  t o  o b j e c t  t o  t h e  i n t r o d u c t i o n  of t h e  
t a p e  as ev idence .  Defendant  u r g e s  t h a t  t h i s  
is n o t  f a t a l  t o  an a p p e a l  on t h i s  i s s u e .  He 
a r g u e s  t h a t  t h e  t r i a l  c o u r t ' s  d e t e r m i n a t i o n  
of v o l u n t a r i n e s s  , n o t w i t h s t a n d i n g  t h e  l a c k  of 
o b j e c t i o n ,  s e r v e s  t o  s a t i s f y  t h e  p o l i c y  
r e a s o n s  f o r  t h e  contemporaneous o b j e c t i o n  
r u l e  and p r e s e r v e s  t h e  i s s u e  f o r  a p p e l l a t e  
review.  We f i n d  t h i s  argument t o  be of n o  
m e r i t .  See  Wainwright v .  Sykes ,  433 U.S. 7 2 ,  
88-89,  97 S  . C t .  2497, 2507-08, 53  L.Ed.2d 594 
(1977) .  

Herzog,  s u p r a ,  a t  1377 

S o  t o o ,  i n  S t a n l e y ,  t h e  de fendan t  sough t  t o  s u p p r e s s  

s t a t e m e n t s  h e  made w h i l e  i n  p o l i c e  cus tody .  

A s p e c i f i c  o b j e c t i o n  t o  t h e  i n t r o d u c t i o n  of 
e v i d e n c e  must be t i m e l v  r a i s e d  d u r i n g  t r i a l  
i n  o r d e r  t o  be  ~ r o ~ e r l v  c o n s i d e r e d  on a ~ ~ e a l .  
as f a i l u r e  t o  r a i s e  such  o b j e c t i o n  
c o n s t i t u t e s  a  wa ive r .  The o b j e c t i o n  canno t  
be r a i s e d  e i t h e r  a t  a l a t e r  s t a n e  of t h e  
p roceed ings  o r  on a p p e a l ,  even though a  
motion t o  s u p p r e s s  t h e  ev idence  w a s  
p r e l i m i n a r i l y  made and den ied  by t h e  c o u r t .  
S e e  Shea  v. S t a t e ,  167 So.2d 767 ( F l a .  3d DCA 
1964) ;  Koran v .  S t a t e ,  213 So.2d 735,  737 
( F l a .  3d DCA 1968) .  Also  s e e  Rodr iguez  v. 
S t a t e ,  189 So.2d 656 ( F l a .  3d DCA 1966) ;  
S t a t e  v. Dixon, 348 So.2d 333 ( F l a .  2d DCA 
1977) .  

S t a n l e y ,  s u p r a ,  a t  1034 (emphasis  added) 



I n  both c a s e s ,  when Appel lant  o b j e c t s ,  he  does s o  only  

g e n e r a l l y  ( a s  t o  t h e  vo lun ta ry  n a t u r e  of h i s  s t a t emen t s )  and - a t  

t h e  wrong t ime.  (R 1373) He makes no mention of t h e  arguments - 
he now r a i s e s  on appeal .  

Arguably, t h e  s t a t e  is  no t  even seek ing  admission of 

s ta tement  number two a t  t h i s  p o i n t  ("we a r e  only going t o  p l a y  

t h e  f i r s t  one.") (R1373). However, t h e  t r i a l  c o u r t  o v e r r u l e s  

A p p e l l a n t ' s  o b j e c t i o n ,  and t h e  record  r e f l e c t s  admission of both 

s t a t emen t s  (R 1373). 

The S t a t e  subsequent ly  acknowledges t h a t  t ape  number two 

( S t a t e ' s  E x h i b i t  #50-A) is i n  evidence when it moves t o  p u b l i s h  

it t o  t h e  j u r y  (R 1442). 

m Appel lan t  o f f e r s  - no o b j e c t i o n  a t  t h i s  p o i n t ;  and a t  - no p o i n t  

does he obj  e c t  s p e c i f i c a l l y  t o  S t a t e '  s purpor ted  promise of 

l en i ency  (R 1443-1 444). 

L a t e r ,  Appel lan t  o b j e c t s  aga in ,  g e n e r a l l y ,  t o  t h e  admission 

of h i s  t h i r d  taped s t a t emen t  ( S t a t e ' s  E x h i b i t  #53) f o r  f a i l u r e  of 

t h e  s t a t e  t o  show t h a t  it was vo lun ta ry  (R 1490). The c o u r t  

den ies  t h e  o b j e c t i o n  (R 1490). 

However, once a g a i n ,  Appel lant  f a i l s  t o  o b j e c t  s p e c i f i c a l l y ,  

o r  contemporaneously t o  t h e  a l l e g e d  e r r o r  which Appel lant  r a i s e s  

f o r  t h e  f i r s t  time on t h i s  appeal :  t h e  s ta tement  by t h e  o f f i c e r  

ques t ion ing  Appel lan t  t h a t  " I t ' s  n o t  going t o  change anything. .  . 
i f  you t e l l  u s  your e n t i r e  involvement i n  t h i s  crime'' (R 1501 ) . 

Nei the r  has  t h e  s t a t e  any burden of proving " d i s s i p a t i o n  of 

t a i n t "  a t t a c h i n g  t o  t h e  Fr iday n i g h t ,  Oct. 9 ,  taped s ta tement  



p r i o r  t o  t a k i n g  A p p e l l a n t ' s  Monday morning,  Oct .  1 1 ,  s t a t e m e n t ,  

where A p p e l l a n t  h a s  f a i l e d  t o  r a i s e  t h e  i n i t i a l  a l l e g a t i o n  of 

t a i n t  a t  t h e  t r i a l  l e v e l .  S t e i n h o r s t ,  s u p r a ,  Herzog,  s u p r a ,  

S t a n l e y ,  s u p r a .  

Assuming f o r  t h e  purpose  of argument A p p e l l a n t '  s s p e c i f i c  

contemporaneous o b j  e c t  ion  t o  t h e  admisson of t a p e d  s t a t e m e n t  

number two ( S t a t e ' s  E x h i b i t  50-A), A p p e l l a n t  s t i l l  f a i l s  t o  

demons t ra te  e r r o r .  

A p p e l l a n t  i n i t i a t e d  t h a t  p a r t  of t h e  c o n v e r s a t i o n  which l e d  

t o  D e t .  S t o u t '  s a l l e g e d  improper promise  of l e n i e n c y .  

A p p e l l a n t  asked what consequences h e  f a c e d  i f  h e  w a s n ' t  a  

s h o o t e r  i n  t h e  murders  (R 1441 ) . Det. S t o u t  s imply  answered 

A p p e l l a n t ' s  q u e s t i o n .  S e e :  LaRocca v. S t a t e ,  401 So.2d 866 

( F l a .  3 d D C A 1 9 8 1 ) .  

A p p e l l a n t ' s  t a p e d  s t a t e m e n t  i m p l i c i t l y  p u t  h i s  u n d e r s t a n d i n g  

of what S t o u t  s a i d  a t  odds w i t h  S t o u t ' s  r e c o l l e c t i o n  of t h a t  

c o n v e r s a t i o n .  However, t h e  t r i a l  c o u r t  need n o t  c r e d i t  t h e  

u n c o r r o b o r a t e d  t e s t i m o n y  of t h e  A p p e l l a n t  and d i s c r e d i t  S  t o u t '  s 

t e s t imony .  Green v. S t a t e ,  363 So.2d 188 ( F l a .  1st DCA 1978).  

A p p e l l a n t  advances a s  argument t h e  summary c o n c l u s i o n  t h a t  

Det.  S t o u t  a t t e m p t e d  t o  d e l u d e  A p p e l l a n t  d u r i n g  t h e  Monday, O c t .  

1 1  i n t e r v i e w  by t e l l i n g  A p p e l l a n t  it was n o t  go ing  t o  change 

a n y t h i n g  i f  A p p e l l a n t  c o n f e s s e d  h i s  e n t i r e  involvement  i n  t h i s  

cr ime.  

I n  any e v e n t ,  an  a n a l y s i s  of A p p e l l a n t ' s  s t a t e m e n t s  a f t e r  

t h i s  a l l e g e d  a t t e m p t  t o  de lude  him r e v e a l s  no a d m i s s i o n ( s )  beyond 

t h o s e  he  had a l r e a d y  made. 

Appe l l ee  n e x t  a d d r e s s e s  t h e  "McCrossonl' s t a t e m e n t  . 



A t  the o u t s e t ,  Appellee r e j e c t s  as  wholly unsupported 

Appel lant ' s  propos i t ion  t h a t  the  a l leged  t a i n t  of the  undue 

inf luence i n v e s t i g a t o r s  exercised on Oct. 8 t h  and 1 1  t h  infec ted  a  

conversation almost t h r e e  months l a t e r  when Dep. McCrosson 

t ranspor ted  Appellant from Polk County t o  Manatee County on Dec. 

Appellant e r r s  i n  h i s  argument t h a t  mere denia l  of a  motion 

t o  suppress does not c o n s t i t u t e  a  c l e a r  f i n d i n g  t h a t  t h e  

statement which i s  the  subjec t  of t h e  motion was made 

v o l u n t a r i l y .  

This Court ,  however has modif ied t h e  s t r i c t  
requirement t h a t  an express f ind ing  must 
appear in  the  record.  See Wilson v. S t a t e ,  
304 So.2d 1 1  9  (Fla .  1974) ; Henry v. S t a t e ,  
328 So.2d 430, 431 n.1,  ( F l a . ) ,  c e r t  denied, 
429U.S. 951, 9 7 S . C t .  370, 50L.Ed.2d 319 
(1976)3 I d e a l l y ,  the  t r i a l  judge should 
spec i fy  h i s  conclusions concerning t h e  
voluntar iness  of a  disputed confession or  
inculpatory s tatement .  However, due process 
i s  not  off ended when t h e  i s s u e  of 
voluntar iness  i s  s p e c i f i c a l l y  before the  
judge and he determines t h a t  t h e  s ta tements  
a r e  admissible without using the  magic word 
"voluntary.  " 

Antone v.  S t a t e ,  382 So.2d 1205 
(Fla .  1980) ( footnote  omitted) 
(emphasis added) 

The record below r e f l e c t s  t h a t  the  only i s s u e  then before 

the  cour t  was t h e  voluntar iness  of Appel lant ' s  s ta tements  t o  Dep. 

McCrosson (R 2470). 

Nei ther  did McCrosson engage i n  the  " funct ional  equivalent  

of quest ioning.  " 

The "funct ional  equivalent  of questioning" contemplates 

. ..any words or  ac t ions  on the  p a r t  of the  
p o l i c e  (o ther  than those normally a t t endan t  
t o  a r r e s t  and custody) t h a t  the  po l i ce  should 
know a r e  reasonably l i k e l y  t o  e l i c i t  an 



i n c r i m i n a t i n g  r e s p o n s e  from t h e  s u s p e c t .  The 
l a t t e r  p o r t i o n  of t h i s  d e f i n i t i o n  f o c u s e s  
p r i m a r i l y  upon t h e  p e r c e p t i o n s  of t h e  
s u s p e c t ,  r a t h e r  t h a n  t h e  i n t e n t  of t h e  
p o l i c e .  

Rhode I s l a n d  v .  I n n i s ,  446 U.S . 
291 , 64 L.Ed2d 297,  100 S.Ct .  
1682 ( ) ( f o o t n o t e s  o m i t t e d )  

The r e c o r d  c l e a r l y  s u p p o r t s  A p p e l l e e ' s  p o s i t i o n  t h a t  

McCrosson had no r e a s o n  t o  s u s p e c t  t h a t  what h e  s a i d  was 

r e a s o n a b l y  l i k e l y  t o  e l i c i t  an i n c r i m i n a t i n g  response  from 

A p p e l l a n t :  

McCrosson asked A p p e l l a n t  - no q u e s t i o n s  abou t  h i s  c a s e  (R 

McCrosson asked one i n i t i a l  q u e s t i o n :  Did t h e  Polk  County 

j a i l e r s  t r e a t  A p p e l l a n t  f a i r l y ?  (R 2473) 

A p p e l l a n t  c o n t i n u e s  t h e  c o n v e r s a t i o n s  (R 2496).  He a s k s  

McCrosson abou t  h i s  a t t o r n e y  (R 2476).  McCrosson s u b s e q u e n t l y  

a s k s  A p p e l l a n t  t h e  name of h i s  a t t o r n e y  (R 2477).  Tha t  i s  a s  

c l o s e  t o  a s k i n g  a n y t h i n g  a b o u t  t h e  c a s e  a s  McCrosson comes. 

Ten minu tes  of s i l e n c e  f o l l o w  (R 2478).  

A p p e l l a n t  t h e n  b l u r t s  o u t  an  i n c r i m i n a t i n g  s t a t e m e n t  (R 

See:  W i t t  v .  S t a t e ,  342 So.2d 497 ( F l a .  W i t t  v. 

Wainwright ,  714 F.2d 1069 ( 1 1 t h  C i r .  1983) 

The t e s t imony  of Gera ldo  Gaona (R 1399-1 426) , A p p e l l a n t ' s  

b r o t h e r - i n - l a w ,  and Johnny H u e w i t t ,  fo rmer  f e l l o w  p r i s o n e r  (R 

1766- 1802) r e n d e r  t h e  admiss ion  of A p p e l l a n t ' s  c o n f e s s i o n s ,  if 

e r r o r ,  h a r m l e s s  e r r o r .  

Gaona t e s t i f i e s  t h a t  l a t e r  on t h e  same day of t h e  s h o o t i n g ,  

A p p e l l a n t  t e l l s  Gaona h e  s h o t  somebody (R 1405).  



Q. (By M r .  Gardner)  What d i d  Ricky 
Garc ia  t e l l  you abou t  what had happened? 

A. Wel l ,  when we went walking t o  t h e  
hardware s t o r e  -- 

Q. P l e a s e  speak i n t o  t h e  microphone. 
A .  And t h e r e  was t a l k i n g  abou t  t h e  

s h o o t i n g  ove r  t h e r e ,  and I d o n ' t  know what i t  
was,  b u t  they  -- t h ey  were a r g u i n g  abou t  t h e  
s h o o t i n g  ove r  t h e r e  and on ly  t r i e d  t o  t a k e  
t h e  l ady  and t h e  man t o  t h e  room and shoo t  
them, shoo t  them a l l  i n  t h e  room s o  t h a t  t h e y  
can n o t  l e a v e  evidence .  

Q. So t hey  cou ld  n o t  l i v e ?  
A.  Leave ev idence .  
Q. And be evidence?  
A.  Yeah. 
MR. BONE, Now, your honor ,  h e  is  l e a d i n g  

t h e  w i t n e s s .  
THE COURT: L e t  t h e  w i t n e s s  t a l k .  
Q.  (BY MR. GARDNER) What w a s  t h e  word? 

Could you a g a i n  t e l l  me i n  as good as [ s i c ]  
you can? 

A. That  t hey  t r i e d  t o  p u t  them i n  a 
room s o  they  can shoo t  them i n  t h e  room, s o  
t hey  d i d n '  t have ev idence  i n  t h e  room, t h e  
robbery .  

Q. Was your  word "Evidence"? 
A. Yeah. 
Q. What d i d  Ricky Ga rc i a  t e l l  you abou t  

Bennie? 
A. Tha t  h e  was s c a r e d  t o  shoo t  t h a t  o l d  

l ady :  t h a t  o l d  l a d y  t r i e d  t o  t e l l  him t o  n o t  
shoo t  a t  h e r ;  t h a t  she  on ly  t r i e d  t o  s a y ,  
"Don' t  s h o o t ,  Bennie,  d o n ' t  shoo t . "  And t h e y  
came o u t  and t e l l  him t o  n o t  be a f f e c t e d ;  t o  
shoo t  them. 

So ,  Bennie shoo t  them. 
A JUROR:  1 d idn '  t h e a r  t h a t  answer. 
THE COURT REPORTER: "So, Bennie shoo t  

them. " 
Q. (BY MR. GARDNER) when you g o t  back 

t o  t h e  c a r ,  d i d  you s e e  a gun i n  t h e  c a r ?  
A. Yeah. 
MR. BONE: 1 renew my o b j e c t i o n  t o  t h e  

l e a d i n g  type  of q u e s t i o n s .  
THE COURT: Sus t a ined .  
Q. (BY MR. GARDNER) Did you s e e  a gun 

i n  t h e  c a r ?  
MR. BONE: Your Honor, 1 b e l i e v e  t h e  

c o u r t  has  a l r e a d y  r u l e d  on t h a t  q u e s t i o n .  
MR. GARDNER: We l l ,  I w i l l  withdraw t h e  



ques t ion .  
Q. Did you look  i n t o  t h e  c a r ?  
A. Yeah. 
Q. What d i d  you s e e ?  
A. A gun. 
Q. What e l s e  d i d  you s e e ?  
A.  I s a w  a box of b u l l e t s .  And Ricky  

t o l d  me t h e y  w a s  --  t h e  gun w a s  from J u n i o r  
and C o n t r a r s .  [ s i c ]  (R 1407-1409) 

See  a l s o :  R 1419, 1422-1423. 

Former f e l l o w  p r i s o n e r  Johnny Huewi t t  t e s  t i f  i e s  t h a t  

A p p e l l a n t  t e l l s  him: 

A p p e l l a n t  and some f r i e n d s  of h i s  p lanned t o  r o b  a farm 

s t o r e  because  one of h i s  f r i e n d s  w a s  o u t  of a p l a c e  t o  s t a y  (R 

When t h e y  asked t h e  man t o  g i v e  them t h e  money h e  w o u l d n ' t  * g i v e  it t o  them (R 1777) .  

The man t o l d  one of A p p e l l a n t ' s  f r i e n d s  t o  g e t  away from a 

c e r t a i n  c a b i n e t .  T h i s  "k ind  of t i c k e d  him o f f . "  (R 1777-1 778,  

1787).  

S o ,  A p p e l l a n t  s h o t  t h e  man (R 1778) .  

He n e x t  p u t  t h e  gun up t o  t h e  l a d y ' s  f a c e  and t o l d  h e r  t o  

g i v e  him money. Every t ime h e  p u t  t h e  gun up t o  h e r  f a c e ,  s h e  

j u s t  pushed i t  down and away (R 1778).  He made h e r  l a y  down on 

t h e  f l o o r  (R 1779) . 
Then, h e  s h o t  h e r ,  s e v e r a l  t i m e s  (R 1779) .  

A p p e l l a n t  n e x t  t o l d  a n  o l d e r  man t o  s h o o t  t h i s  o t h e r  l ady .  

He wouldn ' t .  A p p e l l a n t  t h e n  draws h i s  p i s t o l  towards t h e  o l d e r  

man's head and t e l l s  him t o  s h o o t  t h e  woman. He does (R 1779) .  



He made t h e  o lde r  guy shoot the  second woman because he did 

no t  have any more b u l l e t s .  Had he the  b u l l e t s ,  he would have 

done it himself (R 1788). 

He knew more than l i k e l y  they would probably f i n d  him 

g u i l t y ,  but  the  o the r  guy would get found g u i l t y  too (R 1790). 

The vict ims knew t h i s  o l d e r  man and they would the re fo re  

have t o  k i l l  them (R 1781). 

Four people went t o  the  farm market but only he and t h e  

o lde r  man were going t o  do t h e  k i l l i n g  (R 1781). 

Appel lant ,  the  o l d e r  man and a t h i r d  man went ins ide  t h e  

farm market, while the  f o u r t h  waited outs ide  (R 1781). 

F i n a l l y ,  Appellant was i n  j a i l  because the o lde r  guy shot  

the  second woman with h i s  head turned and wasn ' t  paying a t t e n t i o n  

t o  what he was doing (R 1782). 

The j u r y ' s  request  during d e l i b e r a t i o n s  t o  hear  Gaona's 

testimony read t o  them (R 2200-2201) obviates  any doubt of t h e  

importance the  ju ro r s  placed on Appel lant ' s  admission t o  Gaona. 

I t  a l s o  obviates  any argument by Appellant t h a t  but f o r  

admission of the  th ree  contested s ta tements ,  the re  could be no 

conviction. 

F i n a l l y ,  "A t r i a l  c o u r t ' s  r u l i n g  on a motion t o  suppress 

comes t o  t h i s  cour t  with a presumption of cor rec tness  and must be 

accepted by t h i s  court  i f  t he  record reveals  evidence t o  support  

the  f ind ings .  See e.g. ,  S t a t e  v. Battlemen, 374 So.2d 636 (Fla .  

3d DCA 1979);" S t a t e  v. Spur l ing ,  385 So.2d 672 (Fla .  2d DCA 

1980). See a l s o :  Williams v. S t a t e ,  338 So.2d 913 (Fla .  3d DCA 

1976); Finney v. S t a t e ,  420 So.2d 639 (Fla .  3d DCA 1982). 



ISSUE 111 

THE COURT BELOW ERRED I N  ALLOWING THE STATE 
TO INTRODUCE 1 NTO EVIDENCE PRIOR CONS1 STENT 
STATEMENTS MADE BY ROSENNA WELCH I N  ORDER TO 
BOLSTER THE TESTIMONY SHE GAVE AT TRIAL. 

Rosenna Welch's spontaneous s t a t emen t s  t o  Det. S t o u t  s h o r t l y  

a f t e r  t h e  shoo t ing  were p a r t  of t h e  r e s  ges t ae .  The t r i a l  c o u r t  

p rope r ly  allowed S t o u t  t o  t e s t i f y  t o  t h e s e  s ta tements .  

Res g e s t a e  is an except ion  t o  t h e  hearsay  r u l e .  

A s ta tement  admiss ib le  a s  r e s  g e s t a e  must be 
spontaneous,  made wi th  l i t t l e  o r  no 
oppor tun i ty  f o r  r e f l e c t i o n .  There --- a r e  no s e t  
c r i t e r i a ,  each case  is  judged on i t s  p e c u l i a r  
f a c t s .  F l o r i d a ,  w h i l e  n o t  s t a m e i n  i t s  
allowance of r e s  g e s t a e ,  does fo l low a  
l i b e r a l  r u l e  concerning i ts  admit tance.  
Lambright v. S t a t e ,  1894, 34 F la .  564, 16 So. 
582, and A t l a n t i c  Coast  Line Ra i l road  Co. v. 
Shouse, 1922, 83 F l a .  156,  91 So. 9.  

Appell  v. S t a t e ,  
250 So.2d 318 
(F l a .  4 t h  DCA 1971) 
(emphasis added) 

Genera l ly ,  t h e r e  a r e  f o u r  f a c t o r s  t o  cons ide r  on t h e  

admission of r e s  ges t ae :  

1 )  The t ime gap between t h e  s ta tement  and t h e  a c c i d e n t .  

2) The vo lun ta ry  n a t u r e  of t h e  d e c l a r a t i o n .  

3) The s e l f  s e r v i n g  n a t u r e  of t h e  s t a t emen t .  

4) The d e c l a r a n t ' s  phys i ca l  and mental  cond i t i on  a t  t h e  

time of t h e  s ta tement .  

Time is q u i t e  important .  Na tu ra l ly  t h e  more 
time e l a p s i n g ,  t h e  l e s s  chance of a 
spontaneous r e f l e c t  ion on t h e  occurrence.  . . 
The time span a lone  won' t make t h e  s ta tement  
w i t h i n  o r  wi thout  t h e  r e s  ges tae .  But t h e  



comparatively s h o r t  time i n  combination wi th  
a  l a c k  of o t h e r  f a c t o r s  m i t i g a t i n g  
spontane i ty  would, and do s u b s t a n t i a t e  a  
f i n d i n g  of r e s  ges t a e .  

Appel l ,  supra  

"While time i s  an important  f a c t o r ,  t he  spon tane i ty  of t h e  

u t t e r a n c e  is probably most c o n t r o l l i n g .  Thus, r e s  g e s t a e  is no t  

l i m i t e d  only t o  those  s ta tements  made s imultaneously  with  t h e  a c t  

i n  ques t ion .  Monarca v .  S t a t e ,  (F la .  5 t h  DCA 

1982). 
A more l i b e r a l  s ta tement  of t h e  r u l e  as 
announced by many r e c e n t  dec i s ions  is t h a t ,  
no t  only such d e c l a r a t i o n s  and a c t s  a s  
accompany t h e  t r a n s a c t i o n  a r e  admiss ib le  a s  
p a r t s  of t h e  r e s  g e s t a e ,  bu t  a l s o  such as a r e  
made o r  performed under such circumstances a s  
w i l l  r a i s e  a reasonable  presumption t h a t  they 
a r e  t h e  spontaneous u t t e r a n c e  o r  a c t  c r ea t ed  
by o r  s p r i n g i n g  ou t  of the  t r a n s a c t i o n  
i t s e l f ,  and s o  soon t h e r e a f t e r  as t o  exclude 
t h e  presumption t h a t  they were t h e  r e s u l t  of 
premeditated design.  

Washington v. S t a t e ,  118 So.2d 650(Fla.  2d 
DCA 1960.) 

Thus, i n  S t a t e  v. Will iams,  198 So.2d 21, (F l a .  1967) t h i s  

honorable c o u r t  found t h a t  a s ta tement  by a shoot ing  v i c t im  e i g h t  

minutes a f t e r  t h e  shoot ing  occurred t h a t  "A man t r i e d  t o  rob me, 

I have been h u r t ,  I need h e l p , "  was s u b s t a n t i a l l y  

contemporaneous wi th  t h e  o f f ense  and w i t h i n  t h e  r e s  g e s t a e  r u l e .  

I n  Johnson v.  S t a t e ,  314 So.2d 248 (F la .  1st DCA 1975) t h e  

F i r s t  D i s t r i c t  admitted s ta tements  made a t  l e a s t  w i t h i n  t h i r t y  

minutes of t h e  i n c i d e n t  and probably c l o s e r  t o  f i f t e e n  minutes 

from t h e  time t h e  v ic t im was s tabbed.  



The r e c o r d  r e v e a l s :  

Customer C h a r l e s  Campbell e n t e r e d  W e s t ' s  Farm Market w i t h i n  

a  few minu tes  of t h e  s h o o t i n g  (R 101 1 ) . He h e a r d  Rosenna Welch 

groan (R 101 2 ) .  She c o u l d  have been p l e a d i n g  f o r  h e l p  (R 101 2 ) .  

Rosenna Welch t e l l s  him s h e ' s  dy ing  and needs  h e l p  (R 101 3 ) .  

Customer C l e t e  For twendel  w a s  w i t h  Campbell:  Rosenna Welch 

p l e d  f o r  h e l p ;  s a i d  s h e  w a s  i n  p a i n ;  and t h a t  h e r  c h e s t  h u r t ;  

t h a t  s h e  c o u l d n ' t  b r e a t h e ;  and was go ing  t o  d i e  (R 1022) .  

Welch knew s h e ' d  been s h o t ,  b u t  d i d n ' t  know where (R 1036) .  

She i n d i c a t e d  t h e r e  were some p e o p l e  i n  t h e  back t h a t  were h u r t  

Det.  S t o u t  a r r i v e s  a t  t h e  Farm Market a t  1 : 28 p.m. (R 1338) .  

I t  appeared  t o  S t o u t  t h a t  Rosenna Welch had been s h o t  a number of 

times i n  t h e  c h e s t  and p e l v i c  areas;  and a t  l e a s t  once i n  t h e  

head.  She w a s  c o n s c i o u s  and b l e e d i n g  p r o f u s e l y  (R 1339).  

She appeared  "more t h a n  e x c i t e d "  b u t  r a t i o n a l  (R 1339) .  

Q.  (By M r .  C l a r k )  What d i d  you h e a r  
h e r  say?  

A. She t o l d  me t h a t  s h e  had been i n  t h e  
s t o r e  and t h r e e  o r  f o u r  Mexicans had come i n ;  
t h a t  t h e y  a l l  had guns ,  and t h a t  t h e y  pushed 
h e r  i n t o  t h e  back room and s a t  h e r  on a 
c h a i r ;  t h e y  s t a r t e d  demanding money; t h a t  
w h i l e  t h e y  were demanding money, t h e y  k e p t  
p o i n t i n g  a gun i n t o  t h e  f a c e  of M r .  and Mrs. 
West; When t h e y  a p p a r e n t l y  d i d n ' t  g e t  t h e  
amount of money t h a t  t h e y  though t  shou ld  be  
i n  t h e  s t o r e ,  t h e y  l a i d  M r .  and Mrs. West on 
t h e  f l o o r  and s h o t  them. 
(R 1 340) 

I n  l i g h t  of t h e  f o r e g o i n g ,  Appe l l ee  submi t s  t h e r e  can  be no 

doubt  b u t  t h a t  Rosenna Welch ' s  s t a t e m e n t s  s p r a n g  s p o n t a n e o u s l y  

and i n s t i n c t i v e l y  from t h e  s t r e s s ,  p a i n  and e x c i t e m e n t  caused by 



t h e  s h o o t i n g ;  and o c c u r r e d  s o  soon a f t e r  t h e  s h o o t i n g  as t o  

p r e c l u d e  t h e  i d e a  of d e l i b e r a t i o n ,  f a b r i c a t i o n  o r  d e s i g n .  

Appe l l ee  d i s t i n g u i s h e s  t h i s  c a s e  from e v e r y  c a s e  A p p e l l a n t  

c i t e s  which r e j e c t s  t h e  S t a t e ' s  " r e s  g e s t a e "  argument.  Two 

e l e m e n t s ,  e i t h e r  o r  b o t h  of which ,  were p r e s e n t  i n  t h o s e  c a s e s  

a r e  a b s e n t  h e r e .  They a r e  t h e  t ime  and d i s t a n c e  t h a t  s e p a r a t e  

t h e  d i s p u t e d  s t a t e m e n t  from t h e  l o c u s  and corpus  of t h e  cr ime.  

Lamb v .  S t a t e ,  357 So.2d 437 ( F l a .  2d DCA 1978):  Lamb p u t  a 

gun t o  h i s  g i r l f r i e n d  and t h r e a t e n e d  t o  s h o o t  h e r .  She  w a s  t h e  

s o l e  w i t n e s s .  

The Second D i s t r i c t  found t h a t  t h e  even t  of t h e  cr ime had 

l o n g  occur red  and t e r m i n a t e d  by t h e  t ime s h e  r e l a t e d  h e r  s t o r y  t o  

t h e  p o l i c e .  

McRae v .  S t a t e ,  383 So.2d 289, ( F l a .  2d DCA 1980) w a s  a r a p e  

c a s e .  

"Here, s e v e r a l  h o u r s  had e l a p s e d  between t h e  J u n e  20 e v e n t s  

and t h e  v i c t i m ' s  s t a t e m e n t s  [ t o  R i l e y  and Hoylman] , and e i g h t  

days had e l a p s e d  between t h e  J u n e  12 e v e n t s  and t h e  s t a t e m e n t s "  

McRae, s u p r a ,  a t  292. 

H o l l i d a y  v .  S t a t e ,  389 So2d 679 ( F l a .  3d DCA 1980) was 

a n o t h e r  r a p e  c a s e .  The d i s p u t e d  t e s t imony  came from a n  examining 

p h y s i c i a n .  How l o n g  a f t e r  t h e  i n c i d e n t  occurs  and where t h e  

examinat ion  t a k e s  p l a c e  is  n o t  c l e a r .  However, i t  is a p p a r e n t  

t h a t ,  as i n  -8 Lamb t h e  e v e n t s  of t h e  cr ime have l o n g  o c c u r r e d  and 

t e r m i n a t e d .  

Johnson v .  S t a t e ,  58 So.  540 ( F l a .  1912).  The v i c t i m ' s  



"dying d e c l a r a t i o n s "  o c c u r r e d  f o u r  t o  f i v e  hours  a f t e r  t h e  

de fendan t  s h o t  him. Vic t im spoke w i t h  s e v e r a l  p e o p l e  i n  t h e  

i n t e r i m .  

Brown v .  S t a t e ,  344 So.2d 641. ( F l a .  2d DCA 1977) .  The 

de fendan t  f a c e d  a  cha rge  of committ ing a  lewd and l a s c i v i o u s  a c t .  

The v i c t i m ' s  s t a t e m e n t s  came t h r e e  days  a f t e r  t h e  i n c i d e n t .  

F i n a l l y ,  Perez  v .  F l o r i d a ,  371 So.2d 714 ( F l a .  2d D C A  1979) 

was a  f i r s t  d e g r e e  murder and a g g r a v a t e d  b a t t e r y  c a s e .  

Defendant  s h o t  and wounded one J o e l  G u t i e r r e z  i n  a  wooded a r e a .  

D e s p i t e  t h i s ,  G u t i e r r e z  was a b l e  t o  run  away, e s c a p e  P e r e z ,  and 

e v e n t u a l l y  make h i s  way t o  a  main road where h e  o b t a i n e d  h e l p .  



ISSUE I V  

THE COURT BELOW ERRED I N  A D J U D I C A T I N G  ENRIQUE 
GARCIA GUILTY OF THE TWO ROBBERIES WHICH WERE 
THE FELONIES UNDERLYING HIS FELONY MURDER 
CONVICTIONS . 

Hawkins v.  S t a t e ,  436 So.2d 44 ( F l a .  1983) is on p o i n t  and 

adve r se  t o  Appe l lan t .  I t  d i spose s  t h i s  i s s u e .  

Hawkins s t ood  convic ted  of fe lony-murder ,  robbery  and 

bu rg l a ry .  Hawkins c o n t e s t e d  h i s  s en t ence  f o r  both  robbery and 

f irs t -degree  murder. 

Th is  honorab le  c o u r t  upheld  A p p e l l a n t ' s  robbery  c o n v i c t i o n  

b u t  vaca t ed  h i s  robbery  sen tence .  

Here ,  t h e  t r i a l  c o u r t  a d j u d i c a t e d  Appe l l an t  g u i l t y  on t h e  

two u n d e r l y i n g  robbery charges  (counts  s i x  and seven  i n  t h e  

@ ind ic tment )  (R 2528-2529) but  imposed - no sen t ence  f o r  e i t h e r  

count .  



ISSUE V 

THE COURT BELOW ERRED I N  SENTENCING ENRIQUE 
GARCIA FOR NON-CAPITAL OFFENSES WITHOUT 
BENEFIT OF A PRE-SENTENCE INVESTIGATION. 

Appellant advances as  argument the  unsupported conclusion 

t h a t  Thompson v. S t a t e ,  389 So.2d 197 (Fla .  1980) ; Hargrave v. 

S t a t e ,  366 So.2d 1 (Fla .  1978), c e r t .  den, 444 U.S. 919, 100 

S.Ct. 231, 61 L.Ed.2d 176 (1979); and Thompson v.  S t a t e ,  328 

So.2d 1 (Fla .  1976) should not  abol i sh  h i s  (purported) r i g h t  t o  a 

PSI on the  non-capi tal  counts of h i s  indictment. 

Thompson (1 978) holds unequivocally,  however, : 

... once t h e  jury  r e t u r n s  a v e r d i c t  of f i r s t  
degree murder, the  t r i a l  court  is exempt from 
t h e  mandatory presentence requirements of 
Rule 3.710, Rules of Criminal Procedure. • I n  Harich v. S t a t e ,  437 So.2d 1082 (Fla .  1983) t h e  

defendant stood convicted of f i r s t  degree murder, use of a 

f i rearm i n  the  commission of a felony and two counts of 

kidnapping. 

This honorable court  summarily r e j ec ted  Appel lant ' s  

content ion t h a t  the  t r i a l  judge should have ordered a PSI and 

affirmed t h e  convict ion and sentences f o r  - a l l  of fenses .  

See a l s o :  Buford v. S t a t e ,  403 So.2d 943 (Fla .  1981). 



ISSUE V I  

THE SENTENCING RECOMMENDATION MADE BY THE J U R Y  
WAS TAINTED BY IMPROPER ARGUMENTS OF THE 
PROSECUTING ATTORNEY AND BY THE COURT'S 
INCOMPLETE ANSWER TO A QUESTION FROM THE J U R Y .  

The S t a t e  made - no a t tempt  t o  mis lead j u r o r s .  Nei ther  d id  t h e  

cou r t  mis lead j u r o r s  i n  i t s  answer t o  t h e i r  concurrent  l i f e  

sen tences  ques t ion .  

Appel lant  engages i n  mere specu la t ion .  He then  a t tempts  t o  

c loak  it beneath t h e  mant le  of c o n s t i t u t i o n a l  i n f i r m i t y .  

Appel lant  f a i l s  t o  demonstrate - how t h e  S t a t e  mis lead j u r o r s .  

Assuming f o r  argument t h a t  it d id  s o ,  t h e  Appel lant  f a i l s  t o  

demonstrate any p re jud ice .  

a Appellee r e s p e c t f u l l y  submits t h a t  those  comments which 

Appel lant  now cha l l enges  a r e  w e l l  w i t h i n  t h e  purview of argument 

d i r e c t e d  t o  e s t a b l i s h  A p p e l l a n t ' s  d e c i s i o n  t o  k i l l  a l l  wi tnesses  i n  

h i s  a t t empt  t o  avoid a r r e s t  and prosecu t ion .  

I f  Appel lant  f i n d s  t h a t  t h e s e  arguments d e p i c t  murders t h a t  

were e s p e c i a l l y  he inous ,  a t r o c i o u s  and c r u e l ,  it is perhaps because 

they were. 

Unfor tuna te ly ,  t h e  n a t u r e  of c e r t a i n  s t a t u t o r y  agg rava t ing  and 

m i t i g a t i n g  c r i t e r i a  a r e  such t h a t  they  a r e  n o t  s u s c e p t i b l e  of 

a n t i s e p t i c  packaging. 

Appel lant  would, n o n e t h e l e s s ,  have t h e  S t a t e  s e p a r a t e  t h e  

wate rs  of a pond. 



• I f  i n  f a c t  Appel lant  is c o r r e c t  i n  h i s  a s s e r t i o n ,  then  t h e  

S t a t e  does no th ing  t o  advance i t s  argument t h a t  Appel lant  k i l l e d  t o  

avoid o r  p revent  a r r e s t .  (Since t h e  j u r o r s  rece ived  no "heinous,  

a t r o c i o u s  and c r u e l "  agg rava t ing  f a c t o r  i n s t r u c t i o n ,  t o  what end 

does it se rve  t h e  s t a t e  t o  demonstrate t h e s e  were t h a t  k ind of 

murder?) Appel lant  thus  shows no p re jud ice .  

A l t e r n a t i v e l y  , even i f  Appel lant  counte rs  t h a t  t h e  S t a t e  

d i r e c t e d  arguments t o  both aggrava t ing  f a c t o r s ,  Appellee i n t e r a t e s  

i t s  p o s i t i o n  e a r l i e r :  The con te s t ed  comments a r e  demonstrably 

d i r e c t e d  a t  t h e  Appelants d e c i s i o n  t o  k i l l  t h e  wi tnesses  i n  o rde r  t o  

avoid a r r e s t  and p rosecu t ion .  These comments may i n e v i t a b l y  a l s o  

r e f l e c t  upon t h e  n a t u r e  of t h e  murders. Th i s  does n o t ,  however, 

p rec lude  t h e  S t a t e ' s  r i g h t  t o  argue them, nor  does it n e c e s s a r i l y  

render  Appe l l an t ' s  sen tence  u n c o n s t i t u t i o n a l .  Barclay v. F l o r i d a ,  

U.S. , 77 L.Ed.2d 1134, 103 S.Ct.  (1 983) . 

The t r i a l  c o u r t  p roper ly  focused t h e  j u r y  d e l i b e r a t i o n s  through 

i t s  i n i t i a l  i n s t r u c t i o n s  (R 2258-2263). 

The f e a s i b i l i t y  and scope of any r e i n s t r u c t i o n  of t h e  j u r y  i s  a 

m a t t e r  r e s i d i n g  w i t h i n  t h e  d i s c r e t i o n  of t h e  t r i a l  judge. Henry v.  

S t a t e ,  359 So.2d 864 ( F l a .  1978). 

I n  Hys le r  v. S t a t e ,  85 F la .  153,  95 So. 573 
(1 922) , t h i s  cou r t  e s t a b l i s h e d  t h e  p r i n c i p l e  
t h a t  it is proper  f o r  a  judge t o  l i m i t  t h e  
r e p e t i t i o n  of t h e  charges  t o  those  s p e c i f i c a l l y  
reques ted  a s  any a d d i t i o n a l  i n s t r u c t i o n  might 
n e e d l e s s l y  p r o t r a c t  t h e  proceedings .  We echoed 
t h i s  p r i n c i p l e  i n  Hedges v. S t a t e ,  172 So.2d 824 
(F l a .  1965) bu t  added t h e  caveat  t h a t  t h e  
repea ted  charges  should be complete on t h e  
s u b j e c t  involved.  

Henry, supra  a t  866 



a The q u e s t i o n  b e f o r e  t h i s  c o u r t  i n  Henry was whether  t h e  t r i a l  

judge  abused h i s  d i s c r e t i o n  and gave an  incomple te  i n s t r u c t i o n  on 

t h e  s u b j e c t  invo lved  i n  r e i n s  t r u c t  i n g  o n l y  upon f  i rs t  and second 

d e g r e e  murder.  The j u r y  had asked him t o  c l a r i f y  t h e  d i f f e r e n c e  

between t h e  two o f f e n s e s .  

T h a t ' s  a l l  h e  d i d .  

T h i s  c o u r t  found n o  abuse  of d i s c r e t i o n  i n  l i m i t i n g  

r e i n s t r u c t i o n  t o  a  d i r e c t  r e s p o n s e  t o  t h e  j u r y ' s  s p e c i f i c  r e q u e s t .  

I n d e e d ,  t o  do o t h e r w i s e  might n o t  o n l y  c r e a t e  
c o n f u s i o n  i n  t h e  minds of t h e  j u r o r s  b u t  might  
g i v e  t h e  appearance  of p l a c i n g  t h e  t r i a l  judge  
i n  t h e  r o l e  of an i n t e r e s t e d  a d v o c a t e  r a t h e r  
t h a n  an  i m p a r t i a l  a r b i t e r .  

Henry, s u p r a  a t  867 

I n  l i g h t  of Henry,  A p p e l l e e  s u g g e s t s  t h a t  t h e  t r i a l  c o u r t  below 

p r o p e r l y  answered t h e  j u r y ' s  q u e s t i o n  t h e  o n l y  way i t  cou ld :  by 

r e f u s i n g  t o  answer it a t  a l l ;  and in fo rming  j u r o r s  t h a t  it had f i n a l  

d e c i s i o n  on t h e  m a t t e r .  

I cannot  answer t h a t  q u e s t i o n .  I r e f e r  you 
t o  page one of t h e  main i n s t r u c t i o n s  t h a t  I have  
g iven you,  t h e  f i r s t  two s e n t e n c e s  of t h e  second 
pa ragraph .  

A s  you have  been t o l d ,  t h e  f i n a l  d e c i s i o n  
a s  t o  what punishment  is  imposed i s  t h e  
r e s p o n s i b i l i t y  of t h e  judge; 

(R 2270) 

The t r i a l  c o u r t  t h u s  gave j u r o r s  a  c o r r e c t  s t a t e m e n t  of t h e  

law. C a l i f o r n i a  v .  Ramos, U.S. - , 77 L.Ed.2d 1171,  103 S.Ct .  - 

A p p e l l a n t  n o n e t h e l e s s  a r g u e s  t h a t  t h e  t r i a l  c o u r t ' s  answer l e f t  

t h e  j u r y  " t o  ponder i t s  concern  o v e r  whether  l i f e  s e n t e n c e s  would 

run c o n c u r r e n t l y .  " 



• Appellant  argues t h a t  a  complete r e i n s t r u c t i o n  a s  t o  t h e  law 

and f u n c t i o n s  of the  cour t  would have refocused t h e  j u r y  on t h e i r  

jobs .  

What Appel lant  does no t  expla in  i s  how t h i s  would otherwise 

rescue t h e  jury  from t h e  dilemma on which it claims t h e  cour t s  

answer l e f t :  "pondering" i t s  concern over whether two l i f e  

sentences  would run concurren t ly .  

I n  summary: Appel lant  demonstrates no abuse of d i s c r e t i o n .  

The t r i a l  cour t  responded t o  a  s p e c i f i c  ques t ion  wi th  a  s p e c i f i c  

answer which was a  c o r r e c t  s ta tement  of t h e  law. 



ISSUE V I I  

THE TRIAL COURT ERRED I N  SENTENCING ENRIQUE 
GARCIA TO DEATH BECAUSE THE SENTENCING 
WE1 GHING PROCESS INCLUDED IMPROPER 
AGGRAVATING CIRCUMSTANCES AND EXCLUDED 
EXISTING MITIGATING CIRCUMSTANCES, RENDERING 
THE DEATH SENTENCE UNCONSTITUTIONAL UNDER THE 
EIGHTH AND FOURTEENTH AMENDMENTS TO THE 
UNITED STATES CONSTITUTION. 

A p p e l l a n t  mounts f o u r  arguments :  

ISSUE A 

IMPROPER ARGUMENT BY PROSECUTOR 

A p p e l l a n t  f i r s t  a t t a c k s  comments made by t h e  p r o s e c u t o r ,  

a f t e r  t h e  t r i a l  c o u r t  had d i s c h a r g e d  t h e  j u r y ,  a t  A p p e l l a n t ' s  

s e n t e n c i n g  h e a r i n g  on m a t t e r s  ( a l l e g e d l y )  unsuppor ted  by t h e  

ev idence  adduced a t  t r i a l .  

Appe l l ee  responds :  

A p p e l l a n t  advances as argument t h e  summary c o n c l u s i o n  t h a t  

t h e  j u r y ' s  fe lony-murder  v e r d i c t s  p r e c l u d e  any f i n d i n g  t h a t  

A p p e l l a n t  p lanned t h e  v i c t i m s  d e a t h s .  

The e v i d e n c e  adduced a t  t r i a l  s imply  s u p p o r t s  t h e  

p r o s e c u t o r s  argument: 

A p p e l l e e ,  i t e r a t e s  t h e  t e s t i m o n y  of Gera ldo  Gaona, Rosenna 

Welch and Johnny H u e w i t t ,  as w e l l  as A p p e l l a n t ' s  own admiss ions :  

A p p e l l a n t  t o l d  i n v e s t i g a t i n g  o f f i c e r s :  

He, Bennie T o r r e s  C o n t r e r a s ,  Lou i s  P i n a  and " J o s e  Perez"  

[Urbano R i b a s ]  began t o  p l a n  t o  r o b  t h e  West Farm Market on 

Monday [Oc t .  4 ,  19821 w h i l e  a t  H a r l l e e  Farms (R 1444,  1492,  



• Bennie and Louis s a i d  they  were going t o  k i l l  everybody so  

they wouldn ' t  l e ave  wi tnes ses  R 1449). 

They a l l  agreed t o  k i l l  w i tnes ses  (R 1505, 1508). This  was 

t h e i r  i n t e n t  (R 1508-1 509). 

He and Louis  s a i d  they wouldn ' t  k i l l  anyone s o  they [Bennie 

Tor re s  Cont re ras  and Urbano Ribas]  s a i d  no t  t o  worry about i t ;  

they would t a k e  c a r e  of it. (R 1465) 

They a l l  went i n s i d e  (R 151 5 ) .  He went i n t o  t h e  back room 

(R 1527). He he ld  a  gun whi le  "Junior"  looked f o r  money (R 1446, 

Appel lant  t o l d  Dep. James McCrosson ( i n  r e f e rence  t o  a 

conversa t ion  wi th  someone from t h e  S t a t e  A t t o r n e y ' s  O f f i c e ) :  

A l l  t h e  fuck  t h a t  he wanted w a s  f o r  me t o  
confess  t o  something t h a t  had no th ing  t o  do 
wi th  me; t h a t  he d i d n ' t  have no wi tnes ses  
because me and my p a r t n e r s  d i d n ' t  l e ave  none 
u n l e s s  one of them t o l d  some l i e s .  (R 2478) 

The t r i a l  c o u r t ' s  Amended Judgment (R 3081 -3083) f i n d s :  

1 . ( e )  . . . The evidence d i s c l o s e s  t h a t  it was 
agreed among a l l  p a r t i c i p a n t s  i n  t h e  crimes 
t h a t  s i n c e  one of t h e  p a r t i c i p a n t s  was known 
by t h e  v i c t ims  t h a t  a l l  t h e  v i c t ims  would 
have t o  be k i l l e d  s o  no one could i d e n t i f y  
them. . . 
(h) This  defendant  i n  a d d i t i o n  t o  t h e  
purpose s e t  f o r t h  i n  ( e )  admit ted he  had 
k i l l e d  t h e  male v i c t im  s o  t h a t  t h e  female 
v i c t im  would d i s c l o s e  where t h e  money w a s  
hidden.  He a l s o  admit ted t h a t  when t h e  
female  v i c t i m  would n o t  d i s c l o s e  i t s  
l o c a t i o n ,  he  k i l l e d  h e r  too.  The evidence 
f u r t h e r  shows t h a t  it was he who ordered t h e  
o t h e r  gunman t o  k i l l  t h e  t h i r d  v ic t im because 
he  was ou t  of b u l l e t s .  The evidence,  wi thout  
c o n t r a d i c t  i on ,  shows t h a t  t h e  two k i l l i n g s  
were done i n  execut ion  s t y l e  whi le  t h e  two 
v i c t ims  were l a y i n g  on t h e  f l o o r .  



Huff v.  S t a t e ,  437 So.2d 1087 ( F l a .  1983) ,  A p p e l l a n t ' s  s o l e  

a u t h o r i t y ,  i s  i n a p p l i c a b l e .  

I t  d e a l s  w i th  comments on m a t t e r s  unsupported by t h e  

evidence produced a t  t r i a l  du r ing  c l o s i n g  argument -- t o  t h e  j u r y .  

I t  does no t  address  argument t o  t h e  c o u r t  a t  sen tenc ing .  

Assuming f o r  argument only:  

( a )  The p rosecu to r  d id  make impermiss ible  

comment ; 

(b)  On m a t t e r s  n o t  suppor ted by t h e  

evidence ; 

( c )  Which a r e  no t  one of t h e  agg rava t ing  

c i rcumstances  enumerated i n  S e c t i o n  

921 .I41 (5)  F l o r i d a  S t a t u e :  

Appel lant  s t i l l  engages - i n  - mere specu la t i on .  

The United S t a t e s  Supreme Court  i n  Gardner v .  S t a t e ,  430 

U.S. 349, 97 S.Ct. 1 1  97 ,  51 L.Ed 2d 393 (1977) ,  recognized t h e  

a b i l i t y  of t h e  s en t enc ing  judge t o  d i s r e g a r d  m a t e r i a l  i n  imposing 

sen tence  when i t  s a i d :  

" In  t hose  ca se s  i n  which t h e  accuracy of a 
r e p o r t  i s  c o n t e s t e d ,  t h e  t r i a l  judge can 
avoid  de lay  by d i s r e g a r d i n g  t h e  d i spu t ed  
m a t e r i a l .  

Gardner,  L.Ed 2d a t  403 

The j u d i c i a l  d i s c r e t i o n  exe rc i s ed  i n  imposing 
t h e  death  s en t ence  i s  l i m i t e d  i n  such a  
manner t h a t  t h e  judge may no t  cons ide r  many 
f a c t o r s  of which he  is aware. .. 
I n  cons ide r ing  t h e  impos i t ion  of t h e  
s en t ence ,  t h e  t r i a l  j u d g e ' s  d i s c r e t i o n  i s  
guided by s t a t u t e  and ca se  l a w .  He may be 
"aware" of o t h e r  f a c t o r s ,  bu t  he  does no t  
"cons ider"  t h e s e  f a c t o r s  i n  t h e  e x e r c i s e  of 
h i s  d i s c r e t i o n .  For example t h e  judge may be 
"aware" of i nadmis s ib l e  evidence a f t e r  a 



p r o f f e r  h a s  been made, b u t  t h e  ev idence  is 
never"  c o n s i d e r e d "  by t h e  judge." 

A l f o r d  v .  S t a t e ,  
355 So.2d 108 
( F l a .  1977) 

The j u d i c i a l  system depends upon t h e  a b i l i t y  of t r i a l  j u d g e s  

t o  d i s r e g a r d  improper  i n f o r m a t i o n  and t o  adhere  t o  t h e  

r e q u i r e m e n t s  of l a w  i n  d e c i d i n g  a case of imposing a s e n t e n c e .  

Harvard v .  S t a t e ,  414 So.2d 1032 ( F l a .  1982) .  

Thus, A p p e l l a n t ' s  unsuppor ted  a c o n c l u s i o n  t h a t  " t h e  c o u r t  

a p p a r e n t l y  f e l t  h e  cou ld  c o n s i d e r  t h e  p r o s e c u t o r ' s  comments,...  11 

is  whol ly  w i t h o u t  m e r i t .  



ISSUE B 

THE TRIAL COURT ERRED I N  INSTRUCTING THE J U R Y  
ON, AND FINDING THE EXISTENCE OF, THE 
AGGRAVATING CIRCUMSTANCE THAT THE CAP1 TAL 
FELONIES WERE COMMITTED FOR THE PURPOSE OF 
AVO1 D l  NG OR PREVENT1 NG A LAWFUL ARREST. 

Appellant mounts two arguments: 

(1) There is too  l i t t l e  evidence t o  j u s t i f y  a  f i n d i n g  t h a t  

he e i t h e r  intended t o  k i l l ,  attempted t o  k i l l ,  o r  k i l l e d  t h e  

Wests f o r  the  purpose of avoiding o r  prevent ing  a  lawful  a r r e s t .  

(R 2926, Appendix, P. 1 ) .  

(2) The t r i a l  cour t  cannot impute Bennie Torres  Contreras  

motives t o  Appellant i n  order  t o  make such a  f i n d i n g .  

Both argument f a i l .  

The t r i a l  c o u r t ' s  amended judgment focusses  on Appel lan t ' s  

@ c u l p a b i l i t y  a s  pe r  the  requirement of Enmund v. F l o r i d a ,  458 U.S. 

..." A l l  of the  evidence i n  t h e  case shows t h e  
defendant p a r t i c i p a t e d  i n  t h e  robbery with 
t h r e e  o the r  people. . . . t he  evidence d i s c l o s e s  t h a t  it was agreed 
among a l l  p a r t i c i p a n t s  i n  the crimes t h a t  
s i n c e  one of the  p a r t i c i p a n t s  was known by 
t h e  v ic t ims  t h a t  a l l  t h e  v ic t ims  would have 
t o  be k i l l e d  s o  no one could i d e n t i f y  them. 

[Appel lant]  admitted he had k i l l e d  t h e  male 
v ic t im s o  t h a t  the  female v ic t im would 
d i s l o s e  where t h e  money was hidden. He a l s o  
admitted t h a t  when the-female v ic t im would 
not  d i s c l o s e  i t s  l o c a t i o n ,  he k i l l e d  h e r  too.  
The evidence f u r t h e r  shows t h a t  it was he who 
ordered t h e  o t h e r  gunman t o  k i l l  t h e  t h i r d  
v ic t im because he was out  of b u l l e t s .  

(R 3081 -3082) (Emphasis added) 

Appellant once again advances a s  argument t h e  

unsubs tant ia ted  summary conclusion t h a t  defendant ' s convict  ion 



f o r  fe lony murder precludes any f i n d i n g  of advance planning o r  

premeditation. The S t a t e  r e j e c t s  t h i s  content ion.  

However, Enmund, is  no bar t o  use  of t h i s  aggravating 

circumstance by the  cour t  in  reaching i t s  decis ion t o  impose t h e  

death penal ty ; even assuming: 

(1) Appellant was not  the  triggerman, and 

(2) This Court accepts  Appel lant ' s  a s s e r t i o n  t h a t  it may 

not  now consider  any of the  record support  f o r  premeditation. 

Appel lant ' s  s ta tements  t o  f e l low pr isoner  Johnny Huewitt (R 

1777-1  782) i n  and of themselves s a t i s f y  the  Enmund t e s t ;  a s  does 

h i s  admission t o  h i s  brother-in-law, Geraldo Gaona (R 1405, 

1399-1 426). 

0 However, Appellee a l s o  i t e r a t e s  the Appel lant ' s  own 

admissions t o  Dep. McCrosson (R 2478) and o the r  i n v e s t i g a t i n g  

o f f i c e r s  (R 1444, 1449, 1465, 1492, 1504-15-5, 1508-1510, 1515, 

1530) i n  support  of the  t r i a l  c o u r t ' s  f ind ings .  

Appellee d i s t ingu i shes  Rivers  v. S t a t e ,  So.2d (Fla .  

Case No. 62,127, decided Nov. 1 1984) [ 9  F.L.W. 4761 

Rivers  appealed h i s  f i r s t  degree murder convict ion and death 

penal ty.  There was no doubt he was the  shooter .  The j u r y ' s  

v e r d i c t  s p e c i f i e d  fe lony murder r a t h e r  than premeditation as  t h e  

bas i s  of l i a b i l i t y .  

This was a  r e s t a u r a n t  hold up. Appellant shot  t h e  [v ic t im]  

wa i t r e s s  a s  she turned t o  run down a  hallway. 

The t r i a l  cour t  the re fo re  concluded t h a t  Appellant shot  t h e  

wa i t r e s s  t o  keep her  from leaving  and c a l l i n g  t h e  po l i ce .  



This  Court found t h e  t r i a l  c o u r t ' s  conclusion s p e c u l a t i v e .  

Here ,  however, t h e  c o u r t  does n o t  specu la t e .  I t  has  t h e  

benef it of de fendan t ' s  s t a t emen t s  which go d i r e c t l y  t o  h i s  

d e c i s i o n  t o  k i l l  a l l  wi tnesses .  

I f  t h i s  Court  should f i n d  t h a t  t h e  Record does n o t  e s t a b l i s h  

proof beyond a  reasonable  doubt of t h e  dec i s ion  t o  k i l l  t h e  

v i c t ims  t o  avoid a r r e s t ,  Appel lee  r e s p e c t f u l l y  sugges t s  t h a t  t h e  

evidence adduces a  very s t r o n g  in fe rence  of t h a t  d e c i s i o n ,  and 

t h u s  j u s t i f i e d  t h e  t r i a l  c o u r t ' s  d e c i s i o n  t o  submit t h i s  

agg rava t ing  c i rcumstance t o  t h e  j u r y  and t o  f i n d  it a s  p a r t  of 

i t s  amended judgment. R i v e r s ,  sup ra ,  9 F.L.W. a t  477. 

F i n a l l y ,  Appellee a rgues  t h a t  A p p e l l a n t ' s  conv ic t ion  f o r  

a conspiracy t o  rob  W i l l i e  and Martha West wi th  a  f i r e a r m  i s  proof 

beyond a  reasonable  doubt t h a t  Appel lant  in tended t h e  use  of 

l e t h a l  f o r c e ,  and t h u s  overcomes any b a r  Enmund p r e s e n t s  t o  

imposi t ion of t h e  dea th  pena l ty .  



ISSUE C 

THE COURT BELOW ERRED I N  FINDING AS AN 
AGGRAVATI NG CURCUMSTANCE THAT THE CAP1 TAL 
FELONY WAS ESPECIALLY HEINOUS, ATROCIOUS AND 
CRUEL. 

A p p e l l a n t  c i t e s  a  l i n e  of c a s e s  which e s t a b l i s h  t h a t  a  

homicide i s  n o t  h e i n o u s ,  a t r o c i o u s  o r  c r u e l  i f  t h e  k i l l e r  f i r e s  

seven  t i m e s ;  Blanco v. S t a t e ,  452 So.2d 520 ( F l a .  1 9 8 4 ) ;  t h e  

v i c t i m s  s u r v i v e  a w h i l e  a f t e r  t h e i r  s h o o t i n g ;  T e f f e t e l l e r  v .  

S t a t e ,  439 So.2d 840 ( F l a .  1 9 8 3 ) ,  c e r t .  d e n . ,  - U.S. , 104 

S.Ct .  1430,  79 L.Ed.2d 754 (1984) ;  t h e  v i c t i m  d i e s  i n s t a n t l y ,  

Armstrong v. S t a t e ,  399 So.2d 953,  ( F l a .  1981) ,  Cooper v .  S t a t e ,  

336 So.2d 1133 ( F l a .  1976) ,  c e r t .  d e n i e d ,  431 U.S. 925,  99 S .Ct .  

2220, 53  L.Ed.2d 239 (1977) ; o r  i s  mere ly  done " e x e c u t i o n  s t y l e " ;  

P a r k e r  v.  S t a t e ,  - So.2d - , ( F l a .  1984, Case No. 63,700) [ 9  

F.L.W. 3491. 

None of t h e s e  c a s e s  a d d r e s s  what happened t o  t h e  v i c t i m s  

p r i o r  t o  t h e i r  d e a t h s .  

The a d d i t i o n a l  f a c t s  which s e t  t h e s e  c r imes  a p a r t  from t h e  

norm of c a p i t a l  f e l o n i e s  a r e :  

A p p e l l a n t  h e l d  b o t h  v i c t i m s  a t  gunpoint  (R 1446,  1449,  1510,  

1530) .  

He demanded M r .  West g i v e  him t h e  money. West r e f u s e d  (R 

1777).  A p p e l l a n t  s h o t  him (R 1778).  

A p p e l l a n t ' s  p u t  a gun t o  Martha Wes t ' s  f a c e  and demanded 

money s h o r t l y  b e f o r e  s h o o t i n g  h e r .  She pushed i t  away. He d i d  

it a g a i n .  She pushed it away a g a i n .  T h i s  happened s e v e r a l  

@ t imes .  ( R 1 3 4 0 ,  1778-1779).  



e Surv ivo r  Rosenna Welch "kep t  h e a r i n g  them t e l l  h e r  s h e  was 

going t o  d i e  i f  she  d i d n ' t  g e t  t h e  money." (R 2028) 

She a l s o  t e s t i f i e d  "I heard one of them say" you had b e t t e r  

hope t h a t  h e  g e t s  back soon;  i f  he d o e s n ' t  y o u ' r e  going t o  d i e . "  

(R 201 9) 

He then  makes h e r  l a y  down on t h e  f l o o r  and shoo t s  h e r  (R 

1779). 

These f a c t s  e s t a b l i s h  t h e  f e a r  and emot ional  s t r a i n  t h a t  

preceded t h e  v i c t i m s  dea ths .  The t r i a l  c o u r t  p rope r ly  cons idered  

them a s  c o n t r i b u t i n g  t o  t h e  heinous  n a t u r e  of t h e  c a p i t a l  f e l o n y .  

Knight v .  S t a t e ,  338 So.2d 201 ( F l a .  1976) ; Adams v.  S t a t e ,  412 

So.2d 850 (F l a .  1982) ;  Franco is  v. S t a t e ,  407 So.2d 885 (F l a .  



ISSUE D 

THE COURT BELOW ERRED I N  RESTRICTING GARCIA'S 
PRESENTATI ON OF M I  TI GATING EVIDENCE AND I N  
FA1 LI NG TO CONS1 DER THE M I  TI GAT1 NG EVIDENCE 
HE WAS ALLOWED TO PRESENT. 

Appe l l an t  mounts t h r e e  arguments:  

( 1 )  The t r i a l  c o u r t  impermiss ib ly  denied  h i s  r e q u e s t  t o  

i n t r o d u c e  a p i c t u r e  of h i s  home as m i t i g a t i n g  ev idence  du r ing  t h e  

p e n a l t y  phase of t h e  t r i a l .  

(2)  The t r i a l  c o u r t  denied  him an  a d d i t i o n a l  s e n t e n c e  

h e a r i n g  a t  which t o  p r e s e n t  f u r t h e r  evidence  of h i s  background. 

( 3 )  The t r i a l  c o u r t  f a i l e d  t o  f i n d  a s  m i t i g a t i n g  

c i rcumstances :  

( a )  h e  i s  a  p a r e n t ;  

(b )  he  had a  t r o u b l e d  home l i f e ;  

( c )  h i s  age.  

Appe l l an t  wanted t o  i n t roduce  f o u r  photographs  of h i s  home 

i n t o  evidence .  The S t a t e  ob j ec t ed  on grounds t h a t  t h e  Appe l l an t  

f a i l e d  t o  f u r n i s h  t h e  S t a t e  cop i e s  u n t i l  t h e  morning of t h e  day 

Appe l l an t  sought  t o  i n t r o d u c e  them. (R 2225) 

The t r i a l  c o u r t  admi t t ed  t h r e e  of t h e  f o u r  photographs  

d e s p i t e  t h e  S t a t e ' s  o b j e c t i o n .  I t  s u s t a i n e d  t h e  S t a t e ' s  

o b j e c t i o n  t o  t h e  f o u r t h  because i t  was n o t  a c l e a r  view of t h e  

home. (R 2225-2226) 

Appe l lan t  subsequen t l y  submi t t ed  on ly  - one of t h e  remaining 



t h r e e  p i c t u r e s  of h i s  home t o  t h e  ju ry .  (R 2228-2229). 

Appellee submits t h i s  was no t  e r r o r  and t h a t  A p p e l l a n t ' s  own 

d e c i s i o n  t o  p u b l i s h  j u s t  one of t h e  photos  t o  t h e  j u r y  makes it 

q u i t e  c l e a r  t h a t  it is  harmless e r r o r ,  i f  e r r o r  a t  a l l .  

Appel lant  acknowledges he  rece ived  - a  sen t enc ing  hea r ing .  

H i s  r eques t  f o r  a  second sen tenc ing  h e a r i n g  was s o  t h e  t r i a l  

c o u r t  could hea r  a  second time informat ion of t h e  A p p e l l a n t ' s  

background which was a l r e a d y  i n  t h e  record  and which t h e  cou r t  

emphasized it would c e r t a i n l y  cons ider .  (R 251 1 - 151 2 ) .  

Appel lant  acknowledges "...it would be r e p e t i t i o u s  a t  t h i s  

p o i n t ,  but  t h e r e  would be some new p o t e n t i a l  evidence t h a t  would 

be of t h e  same gene ra l  na ture . "  (R 251 2) 

The c o u r t ' s  dec i son ,  i f  e r r o r ,  is harmless e r r o r  a t  b e s t .  

Appel lant  acknowledges t h a t ,  a t  b e s t ,  t h e  f a c t  he  is a  

pa ren t  and had a  t roub led  home l i f e  may c o n s t i t u t e  non- s t a tu to ry  

m i t i g a t i n g  c i rcumstances .  

However, t h e  f a c t  t h a t  o t h e r  c o u r t s  i n  o t h e r  cases  have 

found t h e s e  t o  be m i t i g a t i n g  c i rcumstances  by no means mandates 

t h i s  cou r t  make t h e  same f i n d i n g .  

F i n a l l y ,  Appel lant  argues  t h a t  h i s  age (20) i s  an unfound 

s t a t u t o r y  m i t i g a t i n g  circumstance.  

Appel lant  c i t e s  s e v e r a l  ca ses  i n  which o t h e r  c o u r t s  have 

a found t h e  youth of o t h e r  defendants  a  m i t i g a t i n g  circumstance.  



Appel lan t  c i t e s  - no c a s e s  i n  which t h i s  Court  has  found f a u l t  

wi th  a  t r i a l  c o u r t ' s  f a i l u r e  t o  f i n d  youth a s  a  s t a t u t o r y  

m i t i g a t i n g  c i rcumstance.  

Appellee r e p e a t s :  t h e  f a c t  t h a t  o t h e r  c o u r t s  i n  o t h e r  c a e s  

have found A p p e l l a n t ' s  age t o  be a  s t a t u t o r y  m i t i g a t i n g  

c i rcumstance by no means mandates t h a t  t h i s  c o u r t  make t h e  same 

f i n d i n g .  Lemon v. S t a t e ,  456 So.d 885 ( F l a .  1984) ; Smith v. 

S t a t e ,  407 So.2d 894 ( F l a .  1981) ,  c e r t .  den ied ,  456 U.S. 984,  102 

S.Ct. 2260, 72 L.Ed.2d 864 (1982).  



ISSUE V I I I  

THE COURT BELOW ERRED I N  G I V I N G  THE PENALTY 
RECOMMENDATIONS RETURNED BY THE J U R Y  GREATER 
WEIGHT THAN THAT TO WHICH THEY WERE ENTITLED. 

Appe l lan t  mounts two arguments: 

(1)  The t r i a l  c o u r t  d id  no t  e x e r c i s e  independent judgment i n  

r each ing  i t s  d e c i s i o n  t o  impose t h e  dea th  pena l ty .  I t  merely went 

a long  wi th  t h e  j u r y ' s  recommendat ion.  

(2)  The c o u r t  gave an a l l e g e d l y  erroneous  i n s t r u c t i o n  t o  t h e  

j u ry .  I t  t a i n t e d  t h e i r  v o t e  on t h e  recommended p e n a l t y .  

Appe l lan t  bases  h i s  f i r s t  argument on t h r e e  s t a t emen t s  by t h e  

t r i a l  c o u r t :  

(1)  ... your [ t h e  j u r y ' s ]  recommendation cannot  
be l i g h t l y  t aken  by t h e  judge,  and must be g iven  
very  s t r o n g  c o n s i d e r a t i o n .  I n  f a c t ,  t h e  law is 
t h a t  a  recommendation of a  j u r y  should  n o t  be 
ove r ru l ed  u n l e s s  t h e r e  i s  no reasonable  b a s i s  
f o r  it e x i s t i n g .  ( Ju ry  i n s t r u c t i o n ,  p e n a l t y  
phase ,  i n  open c o u r t  (R 2258)) 

(2)  Th i s  Cour t ,  independent of but  i n  agreement 
w i t h ,  t h e  adv isory  sen tence  recommendation of 
t h e  j u r y ,  does hereby impose t h e  dea th  
pena l ty . .  . (Judgment, R 2926) (emphasis added) 

(3 )  On t h e s e  f  ind ings  , [ t h e  agg rava t ing  and 
m i t i ~ z i n s z  c i rcumstances  which t h e  c o u r t  
a r t i c u l a t e s  i n  i t s  judgment, R 2926-29271 t h e  
Court  is i n  agreement wi th  t h e  j u r y  t h a t  t h e  
agg rava t ing  c i rcumstances  outweigh t h e  
m i t i g a t i n g  c i rcumstances ."  (Judgment, R 2927) 

The f i r s t  sen tence  of s ta tement  one i s  no more than  an a c c u r a t e  

s t a t emen t  of t h e  law. Tedder v. S t a t e  322 So.2d 908 (F la .  1975). 

Indeed ,  e lsewhere  i n  t h i s  b r i e f  Appe l lan t  t akes  t h e  t r i a l  c o u r t  

a t o  t a s k  f o r  f a i l u r e  t o  a p p r i s e  t h e  j u r o r s  of t h e  importance of t h e  

r o l e  i n  s en t enc ing  p roces s .  (Appel lant  I n i t i a l  Br ief  Pg. 30) 



Appel lant  now t u r n s  about t o  t a k e  t h e  t r i a l  cou r t  t o  t a sk  f o r  

a l l e g e d  f a t a l  defe rence  t o  t h e  j u r y ' s  r o l e .  

Assuming f o r  argument only  t h a t  t h e  cou r t  sentenced Appel lant  

i n  t h e  b e l i e f  t h a t  a  recommendation of a  j u ry  should n o t  be 

over ru led  u n l e s s  t h e r e  is  no reasonable  b a s i s  f o r  it  e x i s t i n g ,  

Appel lant  s t i l l  f a i l s  t o  make h i s  p o i n t  because: 

(1) 3 i t s  very  te rms ,  t h e  cou r t  i n d i c a t e s  i n  s ta tement  two 

t h a t  i t  is e x e r c i s i n g  i t s  reasoned judgment i n  dec id ing  t o  impose 

t h e  dea th  pena l ty .  

(2)  F i n a l l y ,  Appel lan t  omits  t h e  words "on t h e s e  f i n d i n g s  ..." 
t h a t  p re face  s ta tement  t h r e e .  

"...These f i n d i n g s "  a r e  t h e  c o u r t ' s  own reasoned and a r t i c u l a t e d  

s t a t emen t s  of aggrava t ing  and m i t i g a t i n g  c i rcumstances  surrounding 

t h e  murders (R 2926-2927). 

Thus he t akes  t h e  s ta tement  ou t  of con tex t .  He does s o  i n  

o rde r  t o  p l ace  t h e  t r i a l  c o u r t ' s  d e c i s i o n  wi th in  t h e  purview of 

Ross v. S t a t e ,  386 So.2d 1191 ( F l a .  1980) 

P l a i n l y  however, t h i s  is  no t  a Ross s i t u a t i o n ,  

d e s p i t e  A p p e l l a n t ' s  e f f o r t s  t o  make it  look l i k e  one. The record 

amply demonstrates t h a t  t h e  t r i a l  c o u r t  did n o t  merely rubberstamp 

t h e  j u r y '  s recommended p e n a l t y .  

Appel lant  a rgues  t h a t  t h e  fo l lowing  s ta tement  by t h e  c o u r t  

dur ing  i n s t r u c t i o n s  i n  t h e  pena l ty  phase t a i n t e d  t h e  j u ry  

d e l i b e r a t i o n s :  

. . . t h e  law is t h a t  a  recommendation of a j u r y  
should n o t  be over ru led  u n l e s s  t h e r e  is no 
reasonable  b a s i s  f o r  it e x i s t i n g .  

(R 2258) 



Assuming on ly  f o r  argument t h a t  t h i s  was an e r roneous  
- 

i n s t r u c t i o n ,  Appe l lan t  d i d  n o t  o b j e c t .  He thus  f a i l s  t o  p r e s e r v e  

t h e  i s s u e  f o r  appea l .  S t e i n h o r s t ,  s u p r a ,  a t  338; Rose v.  S t a t e ,  - 

So.2d , (F la .  Case No. 63 ,996 ,  Dec 6 ,  1984) 19 F.L.W. 5151 

Fundamental e r r o r . .  . is e r r o r  which goes t o  t h e  
founda t ion  of t h e  ca se  o r  goes t o  t h e  m e r i t s  of 
t h e  cause of a c t i o n .  

Cla rk  v. S t a t e  
363 So.2d 331 
( F l a .  1978) 

For an e r r o r  t o  be so  fundamental  t h a t  it may be 
urged on appea l  though no t  p rope r ly  p rese rved  
below, t h e  a s s e r t e d  e r r o r  must amount t o  a 
d e n i a l  of due process .  

Cas to r  v .  S t a t e  
365 So.2d 701 
(F l a .  1978) 

See a l s o :  S t a t e  v. Smith ,  240 So.2d 807 (F l a .  1970).  

Thus, i f  e r r o r ,  t h i s  e r r o r  does n o t  remotely amount t o  any th ing  

resembl ing a  d e n i a l  of due process .  



ISSUE I X  

SENTENCING ENRIQUE GARCIA TO DEATH WHEN I T  WAS 
NOT PROVEN THAT HE INTENDED TO KILL THE WESTS 
CONSTITUTES CRUEL AND UNUSUAL PUNISHMENT. 

Appel lant  advances two arguments : 

(1) These a r e  f e l o n y  murder convic t ions .  There is  no evidence 

he himself k i l l e d ,  a t tempted t o  k i l l  o r  in tended t o  k i l l  t h e  Wests. 

The re fo re ,  Enmund v.  F l o r i d a ,  458 U.S. 782,  102 S.Ct. 3368, 73 L.Ed. 

2d 1140 (1982) ba r s  imposi t ion of t h e  dea th  p e n a l t y .  

(2)  Nothing i n  t h e  t r i a l  c o u r t '  s f i n d i n g s  of f a c t  i n  suppor t  

of t h e  death  sen tence  e s t a b l i s h  whether Appel lant  himself k i l l e d ,  

a t tempted t o  k i l l  o r  in tended t o  k i l l  t h e  Wests. The re fo re ,  

Brumbley v .  S t a t e ,  453 So.2d 381 (F la .  1984) mandates t h a t  t h i s  

a honorable cou r t  remand t h e  case  t o  t h e  t r i a l  cou r t  t o  r econs ide r  

whether it may impose t h e  dea th  p e n a l t y  i n  t h i s  f e l o n y  murder case .  

Appel lant  argues  t h e r e  i s  a  "dea r th  of conc re t e  evidence" t h a t  

shows e x a c t l y  what r o l e  he  played i n  t he  robbery and k i l l i n g s  a t  t h e  

Farm Market. 

Appel lant  once aga in  advances a s  argument t h e  unsupported 

conc lus ion  t h a t  t h e  j u r y ' s  d e c i s i o n  t o  f i n d  him g u i l t y  of 

f  elony-murder p rec ludes  i n t r o d u c t i o n  of any evidence of 

p remedi ta t ion .  

To t h e  con t r a ry :  Appel lant  planned t o  k i l l  every wi tnes s  t o  

t h e  robbe r i e s .  



The surviv ing  v ic t im,  Rosenna Welch i d e n t i f i e d  Appellant as  one 

of the  f o u r  men who were i n  the  back room of t h e  West Farm Market 

when the  Wests d ied ,  moments p r i o r  t o  h e r  own shooting. (R 2025, 

Appellee r e i t e r a t e s  the  testimony of Appel lant ' s  

brother- in- law,  Geraldo Gaona (R 1399-1426); former f e l low pr isoner  

Johnny Huewitt (R 1766-1802); As we l l  a s  Appel lant ' s  own admission 

t o  Dep. McCrosson (R 2478) and o ther  i n v e s t i g a t i n g  o f f i c e r s  (R 1444, 

1449, 1455, 1492, 1504, 1505, 1508-1510, 1515, 1530) c i t e d  e a r l i e r  

in  t h i s  b r i e f .  

Appellee d i s t ingu i shes  t h i s  case from Enmund on t h e  same bas i s  

t h i s  cour t  d is t inguished Ha l l  v. S t a t e ,  403 So.2d 1321 (Fla.  1981) 

from Enmund: 

(1) Enmund was an a i d e r  and a b e t t o r  only t o  the  underlying 

felony.  Ha l l  was an a i d e r  and a b e t t o r  t o  the  homicide as  wel l  a s  

the  underlying felony.  H a l l ,  supra a t  874. 

(2) Ha l l  was present  (and provided t h e  weapon used) a t  the  

k i l l i n g .  

I n  James v. S t a t e ,  453 So.2d 786 (1984), although a  

co-defendant did the  a c t u a l  k i l l i n g ,  James was present  and a c t i v e l y  

p a r t i c i p a t e d  i n  the  event. This Honorable court  upheld imposit ion 

of the  death penal ty.  The jury found t h a t  defendant James met the  

Enmund t e s t :  

"In such a  s i t u a t i o n  we have held t h a t  who is 
the  a c t u a l  k i l l e r  i s  no t  determinat ive because 
each p a r t i c i p a n t  is responsible  f o r  t h e  a c t  of 
the  o ther .  Hal l  v. S t a t e ,  403 So.2d 1321 (Fla .  
1981) 



a Appel lee  a r g u e s  t h a t  h e r e ,  a s  i n  James,  s u p r a ,  t h e  j u r y  c o u l d  

r e a s o n a b l y  i n f e r  t h a t  d e f e n d a n t ,  by h i s  c o n t i n u e d  p r e s e n c e ,  i n t e n d e d  

o r  contempla ted  t h a t  l e t h a l  f o r c e  might  be used  o r  t h a t  l i f e  might  

be t a k e n .  James,  s u p r a  a t  791. 

Accord: R u f f i n  v .  S t a t e ,  420 So.2d 591 ( F l a .  1982) 

Appe l l ee  r e s p e c t f u l l y  submi t s :  The f o r e g o i n g  r e c o r d  c i t a t i o n s  

a r e  ample s u p p o r t  t h a t  A p p e l l a n t  h imsel f  i n t e n d e d  t o  and d i d  i n  f a c t  

k i l l  t h e  Wests.  

H i s  is n o t  t h e  s o r t  of p a s s i v e ,  remote involvement  i n  a  

fe lony-murder  which Enmund h o l d s  t h e  S t a t e  may n o t  p u n i s h  by 

e x e c u t i o n .  

I n  any e v e n t  A p p e l l e e  f u r t h e r  submi t s :  The weight  of t h e  

ev idence  i s  such t h a t  t h e r e  is no r e a s o n a b l e  h y p o t h e s i s  t h a t  

A p p e l l a n t  d i d  n o t  h imse l f  k i l l ,  a t t e m p t  t o  k i l l  o r  i n t e n d  t o  k i l l  

t h e  Wests . 



ISSUE X 

ENRIQUE GARCIA'S SENTENCE OF DEATH DENIES H I M  
EQUAL JUSTICE UNDER THE LAW, AS NONE OF THE 
OTHER PARTICIPANTS I N  THE INCIDENT AT THE FARM 
MARKET WAS SENTENCED TO D I E .  

The l i n c h  p in  of Appe l l an t ' s  argument is t h a t  he  was no t  t h e  

tr iggerman. 

However, even i f  t h i s  Court  accep t s  t h e  u n s u b s t a n t i a t e d  

a s s e r t i o n  t h a t  t h e  j u r y ' s  f e l o n y  v e r d i c t  p rec ludes  any f i n d i n g  of 

p remed i t a t i on ,  t h i s  is s t i l l  no b a s i s  t o  conclude t h a t  t h e  j u r y  

t h e r e f o r e  did  n o t  b e l i e v e  A p p e l l a n t ' s  own admissions t h a t  he  was t h e  

s h o o t e r ,  o r  a c t i v e l y  p a r t i c i p a t e d  i n  t h e  cr imes,  a n t i c i p a t i n g  dea th  

( c i t e d  e a r l i e r  i n  t h i s  b r i e f )  whether o r  n o t  he premedi ta ted t h e  

k i l l i n g s .  

• Conversely,  Appel lant  concludes by a rgu ing  t h a t  t h e  t r i a l  c o u r t  

p roper ly  found t h a t  Appel lant  was t h e  shoote r .  There is  ample 

record support  f o r  t h i s  p ropos i t i on .  The t r i a l  c o u r t  j u s t i f i a b l y  

imposed t h e  dea th  pena l ty .  



ARGUMENT 

APPELLEE'S ISSUE 

WHETHER THE TRIAL COURT ERRED I N  DISMISSING COUNT 
I V  OF THE INDICTMENT (ATTEMPTED FIRST DEGREE 
MURDER) FOR FAILURE TO ALLEGE PREMEDITATION ; 
WHETHER APPELLANT WAIVED OBJECTION TO ANY SUCH 
FAILURE. 

The i n d i c t m e n t  i s  l e g a l l y  s u f f i c i e n t .  I t  charges  a  cr ime.  

I f  it i s  d e f e c t i v e ,  t h e  d e f e c t  i s  a mere i m p e r f e c t  a l l e g a t i o n  of 

t h e  e lements  of p r e m e d i t a t i o n  of a t t e m p t e d  f i r s t  d e g r e e  murder.  I t  i s  

n o t  whol ly  v o i d  f o r  f a i l u r e  t o  cha rge  a cr ime.  

The i n d i c t m e n t  is  n e i t h e r  s o  vague,  i n d i s t i n c t  o r  i n d e f i n i t e  as 

t o  m i s l e a d  A p p e l l a n t  and embarrass  him i n  t h e  p r e p a r a t i o n  of h i s  

d e f e n s e .  I t  does n o t  expose  him a f t e r  c o n v i c t i o n  o r  a c q u i t a l  t o  

s u b s t a n t i a l  danger of a new p r o s e c u t i o n  f o r  t h e  same o f f e n s e .  

The t r i a l  c o u r t  consequen t ly  e r r e d  i n  d i s m i s s i n g  i t .  

A p p e l l a n t  h a s ,  i n  any e v e n t :  

(1)  f a i l e d  t o  o b j e c t  t o  t h e  absences  of an  a l l e g a t i o n  of 

p r e m e d i t a t i o n  i n  t h e  i n d i c t m e n t ;  o r ,  

(2)  f a i l e d  t o  do s o  i n  a  t i m e l y  f a s h i o n .  

A p p e l l a n t  t h u s  waives any such  o b j e c t i o n .  

P r e m e d i t a t i o n  i s  an e lement  of f i r s t  degree  murder.  Robinson v. 

S t a t e ,  68 So.  649,  ( F l a .  191 5 ) .  A f i r s t  d e g r e e  murder i n d i c t m e n t  

which does n o t  a l l e g e  p r e m e d i t a t i o n  i s  d e f e c t i v e .  Simmons v. S t a t e ,  

13  So.  896 ( F l a .  1893).  

"The s t a t e  w i l l  admi t  t h a t  normal ly ,  under  r o u t i n e  c i r c u m s t a n c e s ,  

i n  an  a t t empted  murder c a s e ,  t h a t  t h e  e lement  of p r e m e d i t a t i o n  shou ld  

be t h e r e  o r  be r e p l a c e d  by t h e  element  of t h a t  t h e r e  w a s  an a t t e m p t e d  



murder i n  t h e  c o u r s e  of a  f e l o n y . "  (R 2516).  

None the less  t h e  t e s t  t o  de te rmine  i f  an i n f o r m a t i o n  is f a t a l l y  

d e f e c t i v e  is whe the r :  

(1)  t h e r e  is a  t o t a l  ommission of a n  e s s e n t i a l  
e lement  of t h e  c r i m e ,  - o r  

(2 )  t h e  i n d i c t m e n t  o r  i n f o r m a t i o n  is s o  v a g u e ,  
i n d i s t i n c t  and i n d e f i n i t e  a s  t o  mis lead  t h e  
accused and embarrass  him i n  t h e  p r e p a r a t i o n  of 
h i s  d e f e n s e  o r  expose him a f t e r  c o n v i c t i o n  o r  
a c q u i t t a l  t o  t h e  s u b s t a n t i a l  danger of a  new 
p r o s e c u t o n  f o r  t h e  same o f f e n s e .  

J o n e s  v .  S t a t e ,  413 So.2d 852 ( F l a .  5 t h  DCA 1982) ; S t a t e  v.  F i e l d s ,  

390 So.2d 128 ( F l a .  4 t h  DCA 1980).  

A s  t o  p a r t  one of t h i s  two p a r t  t e s t :  

F l o r i d a  r e c o g n i z e s  a  g r e a t  d i f f e r e n c e  i n  law 
between an  i n f o r m a t i o n  t h a t  whol ly  f a i l s  t o  a l l e g e  
an e s s e n t i a l  c o n s t i t u e n t  e lement  under  
c i r c u m s t a n c e s  where t h a t  omiss ion  r e s u l t s  i n  an  
i n f o r m a t i o n  t h a t  whol ly  f a i l s  t o  cha rge  a  c r ime  
and a n  i n f o r m a t i o n  which a t t e m p t s  t o  a l l e g e  a  
n e c e s s a r y  e lement  and does s o  i m p e r f e c t l y  i n  some 
d e t a i l  o r  d e g r e e  b u t  s u f f i c i e n t  t o  meet 
j u r i s d i c t i o n a l  c o n c e p t s  and c o n s t i t u t i o n a l  
s t a n d a r d s .  I n  t h e  f i r s t  i n s t a n c e ,  t h e  t o t a l  
omiss ion  goes t o  t h e  j u r i s d i c t i o n  of t h e  t r i a l  
c o u r t  and t h e  f a i l u r e  t o  p r o v i d e  c o n s t i t u t i o n a l  
r e q u i r e m e n t s .  

Brewer v .  S t a t e ,  
415 So.2d 1217 
( F l a .  5 t h  DCA 1982) 
[ F o o t n o t e s  o m i t t e d ]  
(emphas is added) 

T h i s  Honorable C o u r t  a r t i c u l a t e d  what is s u f f i c i e n t  t o  meet 

j u r i s d i c t i o n a l  c o n c e p t s  and c o n s t i t u t i o n a l  s t a n d a r d s  i n  S t a t e  v .  

Black,  385 So.2d 1372 ( F l a .  1980) :  

F i r s t ,  a n  i n d i c t m e n t  must a p p r i s e  a  pe r son  of t h e  
c h a r g e s  i n  a  manner which e n a b l e s  t h e  accused  t o  
p r e p a r e  a  d e f e n s e ,  second,  t h e  a l l e g a t i o n s  must 



be s p e c i f i c  enough t o  p r o t e s t  t h e  accused from 
t w i c e  b e i n g  p l a c e d  i n  jeopardy f o r  t h e  same 
o f f e n s e .  U.S. v .  Debrow, 346 U.S. 374 ,  74  S  . C t .  
113 ,  98 L.Ed 92 (1953) ;  S t a t e  v .  Smi th ,  240 So.2d 
807 ( F l a .  1970) .  

Reading J o n e s ,  Brewer and Black t o g e t h e r :  I f  an i n d i c t m e n t  i s  

mere ly  i m p e r f e c t  i n  i t s  a l l e g a t i o n  of an e s s e n t i a l  e l e m e n t ,  t h e n  t h e  

measure of i t s  e f f i c a c y  is t h e  second p a r t  of t h e  J o n e s  t e s t .  Black 

s t a t e s  t h i s  t e s t  i n  p o s i t i v e  te rms.  

F1a.R.Crim.P. 3.140(0)  f o r b i d s  t h e  d i s m i s s a l  of an  i n d i c t m e n t  

which meets  t h i s  t e s t :  

D e f e c t s  and V a r i a n c e s .  No i n d i c t m e n t  o r  
i n f o r m a t i o n ,  o r  any coun t  t h e r e o f ,  s h a l l  be 
d i s m i s s e d  o r  judgment a r r e s t e d ,  o r  new t r i a l  
g r a n t e d  on accoun t  of any d e f e c t  i n  t h e  form of 
t h e  i n d i c t m e n t  o r  i n f o r m a t i o n  o r  of m i s j o i n d e r  of 
o f f e n s e s  o r  f o r  any cause  wha t soever ,  u n l e s s  t h e  
c o u r t  s h a l l  be of t h e  o p i n i o n  t h a t  t h e  i n d i c t m e n t  
o r  i n f o r m a t i o n  is s o  vague i n d i s t i n c t  and 
i n d e f i n i t e  as t o  t h e  m i s l e a d  t h e  accused and 
embarrass  him i n  t h e  p r e p a r a t i o n  of h i s  d e f e n s e  o r  
expose  him a f t e r  c o n v i c t i o n  o r  a c q u i t t a l  t o  
s u b s t a n t i a l  danger  of a new p r o s e c u t i o n  f o r  t h e  
same o f f e n s e .  

(Emphasis added) 

See  a l s o  R u l e  3.020 F1a.R.Crim.P. 

T h i s  i s  n o t  a c a s e  of comple te  omiss ion .  ------ 

The i n d i c t m e n t  informs A p p e l l a n t  h e  d i d  " . . . a t t empt  f i r s t  degree  

murder . . . i n  - v i o l a t i o n  - of F l o r i d a  S t a t u t e s  782.04 and 777.04,  ..." (R 

S e c t i o n  782.04 i n c l u d e s  t h e  words,  "from a p r e m e d i t a t e d  

des ign ."  

I f  t h e  i n f o r m a t i o n  r e c i t e s  t h e  a p p r o p r i a t e  s t a t u t e  
a l l e g e d  t o  be  v i o l a t e d ,  and i f  t h e  s t a t u t e  c l e a r l y  
i n c l u d e s  t h e  o m i t t e d  words,  i t  canno t  be s a i d  t h a t  
t h e  i m p e r f e c t i o n  of t h e  i n f o r m a t i o n  p r e j u d i c e s  t h e  
d e f e n d a n t  i n  h i s  de fense .  



Bass v .  S t a t e ,  263 So.2d 61 1 ( F l a .  4 t h  DCA 1972) ,  
c e r t .  d en i ed ,  271 So.2d 142 ( F l a .  1972).  S e e  
a l s o ,  Uni ted  S t a t e s  v. Arteaga-Limones, 529 F.2d 
11 83  ( 5 t h  C i r .  1976) .  

J o n e s ,  s u p r a  
(Emphas i s  added) 

F a i l u r e  t o  a l l e g e  one i n g r e d i e n t  of an  o f f e n s e  
does  n o t  n e c e s s a r i l y  r ende r  t h e  charge  vo id  a s  
wholly f a i l i n g  t o  s t a t e  a  c r ime ,  S t a t e  v .  T a y l o r ,  
suDra.  ~ a r t i c u l a r l v  where t h e  i n fo rma t ion  cha ree s  
t hb  s6e; i f ic  s e c t i k n  of t h e  s t a t u t e  under  which ~-~ 

t h e  p;osecution p roceeds .  Haselden v. S t a t e ,  386 
So.2d 624 ( F l a .  4 t h  DCA 1980) ,  Kiddy v .  S t a t e ,  378 
So.2d 1332 ( F l a .  4 t h  DCA 1980) ,  Bass v .  S t a t e ,  263 
So.2d 611 ( F l a .  4 t h  DCA 1972).  

Asmer v .  S t a t e ,  
416 So.2d 485 
( F l a .  4 t h  DCA 1982) 
(Emphasis added) 

Thus ,  t h e  i nd i c tmen t  is n o t  f a t a l l y  d e f e c t i v e  f o r  t o t a l  omiss ion  

of an e s s e n t i a l  e lement  of t h e  cr ime.  

A f u r t h e r  examinat ion of t h e  Record below r e v e a l s  t h a t  t h e  

i nd i c tmen t  o t h e r w i s e  comports w i t h  c o n s t i t u t i o n a l  r equ i rements :  

I t  informs Appe l l an t  of t h e  t ime ,  d a t e ,  p l a c e ,  v i c t i m  and method 

of t h e  a t t empted  murder (R 2532-2533). 

Appe l l an t  d i d  n o t  c o n t e s t  t h e  s t a t e ' s  argument: 

(1)  Appe l l an t  r e c e i v e d  a copy of t h i s  i nd i c tmen t  e a r l y  i n  t h i s  

c a s e  (R 2518); 

(2)  Appe l l an t  took e x t e n s i v e  d e p o s i t i o n s  on Cour t  I V  and t h e  

i s s u e  of p r e m e d i t a t i o n s  (R 251 8 ) ;  

(3)  The S t a t e  proved p r e m e d i t a t i o n  (R 251 8) ; 

( 4 )  The t r i a l  c o u r t  i n s t r u c t e d  t h e  j u r y  on p r emed i t a t i on  and 

a a t t empted  murder d u r i n g  t h e  cou r se  of a  f e l o n y  (R 2518) : 



... I i n s t r u c t  you t h a t  i n  o rde r  t o  prove t h a t  t h e  
defendant committed t h e  crime of at tempted murder 
i n  t h e  f i r s t  degree ,  t h e  s t a t e  must prove t h e  
fo l lowing  beyond a  reasonable  doubt : ~ i r s t :  - t h a t  Enrique Garcia  had consc ious l  - decided t o  k i l l  Rosenna Welch. o r  t h a t  he  was t en 
i n  t h e  commission of t he  crime of robbery and d id  
then a t tempt  t o  k i l l  Rosenna Welch. 

(R 2177) 
(emphasis added) 

I n  s h o r t :  Appel lant  shows - no p r e j u d i c e .  The record i s  devoid of 

any i n d i c a t i o n  t h a t  t h e  indictment  misled o r  embarrassed him i n  t h e  

p repa ra t ion  of h i s  defense.  

The Record is i n  f a c t  devoid of any r e fe rence  t o  t h e  absence of 

an a l l e g a t i o n  of p remedi ta t ion  u n t i l  t h e  t r i a l  cour t  was about t o  

sentence t h e  Appel lant  (R 251 5) .  

Appe l l an t ' s  t r i a l  counsel  ..,"would e s p e c i a l l y  draw t h e  c o u r t ' s  

a t t e n t i o n  t o  t h e  motion t o  dismiss  count f o u r  of t h e  indictment .  .." (R 

2515) b u t ,  --- save h i s  o r a l  motion then and t h e r e ,  t h e r e  is  no such -- 

motion. 

Appel lant  f i l e d  a  s p a t e  of p r e - t r i a l  motions t o  d i smiss  t h e  

indictment  ( a l b e i t  a f t e r  t h e  t r i a l  c o u r t ' s  deadl ine  f o r  t h e  f i l i n g  of 

such motions) (R 2604-2607, 2637-2644). 

The c l o s e s t  Appel lant  comes t o  d i r e c t i n g  any of h i s  p r e - t r i a l  

motions t o  dismiss  t h e  indictment  t o  t h e  absence of an a l l e g a t i o n  of 

premedi ta t ion  i n  Count I V  is i n  h i s  Motion t o  Dismiss Ind ic tment ,  

paragraph one (R 2642) wherein he a s s e r t s  gene ra l ly :  

That  t h e  a l l e g a t i o n s  of t h e  indictment do no t  
charge t h e  Defendant wi th  t h e  v i o l a t i o n  of any 
l a w s  of t h e  S t a t e  of F l o r i d a .  

However, 



A motion t o  quash must s t a t e  s p e c i f i c a l l y  t h e  
erounds  and be d i r e c t e d  t o  t h e  d e f e c t  a t t a c k e d .  
s e c t i o n  909 .03(1) ,  F.S.A.; and Wharton's  C r imina l  
Law and Procedure ,  Vol. 4 ,  s e c t i o n  1854,  P. 710. 
See  a l s o  27 Am.Jur., I n d i c t m e n t s  and I n f o r m a t i o n s ,  
s e c t i o n s  187,  p.733, where it is s a i d :  

"it is t h e  g e n e r a l  r u l e ,  t o o ,  t h a t  
d e f e c t s  and omiss ions  may be waived by 
f a i l u r e  t o  s e c i f  them i n  c h a l l e n g i n g  

_E_i! t h e  s u f f i c i e n c y  o  t h e  ind ic tment  o r  
i n fo rma t ion ;  t h a t  i s ,  t h e  i n c l u s i o n  of 
c e r t a i n  grounds of o b j e c t i o n  i n  a  motion 
t o  quash waives grounds of o b j e c t i o n  n o t  
s p e c i f  i ed .  " 

Channel v. S t a t e ,  
1 0 /  So.2d 284 
( F l a .  2d DCA 1958) 
(Emphasis added) 

See  a l s o :  Tracey v. S t a t e ,  130 So.2d 605 a t  610 ( F l a .  1961) ;  and 

S e l l e y  v. S t a t e ,  403 So.2d 427 a t  428 ( F l a .  5 t h  DCA 1980).  • A p p e l l a n t ' s  motion n e i t h e r  s p e c i f i e s  which count  of t h e  grand 

j u r y ' s  seven count  ind ic tment  t h e  motion a d d r e s s e s  nor  t h e  s p e c i f i c  

grounds s u p p o r t i n g  i t .  

... t h e  complete  f a i l u r e  of an  a c c u s a t o r y  
ins t rument  t o  charge  a  cr ime i s  a  d e f e c t  t h a t  can 
be r a i s e d  a t  any t ime- -before  t r i a l ,  a f t e r  t r i a l ,  
on a p p e a l ,  o r  by habeas corpus .  S e e ,  E .G .  , S t a t e  
v. B lack ,  385 So.2d 1372 (F l a .  1980) ;  S t a t e  v.  
Dye, 346 So.2d So.2d 538 ( F l a .  1977) ; La Russa  v. 
S t a t e ,  142 F l a .  504,  196 So. 302 (1940) ;  S t a t e  v .  
F i e l d s ,  390 So.2d 128 ( F l a .  4 t h  DCA 1980) ; 
Catanese  v.  S t a t e ,  251 So.2d 572 ( F l a .  4 t h  DCA 
1971).  

S t a t e  v. Gray, 
435 So.2d 816 
(F l a .  1983) 

On t h e  o t h e r  hand,  t h e  l a t t e r  t ype  of 
impe r f ec t  o r  incomplete  a l l e g a t i o n  of an  e s s e n t i a l  
element - -  of a  cr ime must be  r a i s e d  i n t h e  t r i a l  -- 
c o u r t  o r  it i s  deemed waived. F l o r i d a  R m f  
C r i m i n z  Procedure  3.140(0) and 3 .190(c ) ,  



and e r r o r s  i n  r u l i n g s  r e l a t i n g  
t h e r e t o  may be s u b j e c t  t o  t h e  ha rmless  e r r o r  
s t a t u t e s ,  s e c t i o n s  59-041 and 924.33, F l o r i d a  
S t a t u t e s  (1981) ,  See  Gray v .  S t a t e ,  404 So.2d 388 
( F l a .  5 t h  DCA 1981) ( c i t i n g  w i t h  app rova l  S t a t e  v .  
F i e l d s ,  390 So.  2d 128 ( F l a .  4 t h  DCA 1980) .  
Brewer, s u p r a ,  
(Emphasis added) 

See  a l s o :  Tracey v .  S t a t e ,  s u p r a ,  a t  610; S t a t e  v .  King, 426 

So.2d 12 a t  15 ( F l a .  1983) .  

"The law does n o t  f a v o r  a s t r a t e g y  of w i thho ld ing  a t t a c k  on t h e  

i n fo rma t ion  u n t i l  t h e  de fendan t  is  i n  j eopardy ,  t hen  moving t o  b a r  t h e  

p r o s e c u t i o n  e n t i r e l y . "  S t a t e  v .  Cadieu,  353 So.2d 150 ( F l a .  1 s t  DCA 

1978) ; F i e l d s ,  s u p r a ,  a t  131 . 
Hence, A p p e l l a n t ' s  a t t e m p t  t o  r a i s e  t h e  absence  of an a l l e g a t i o n  

of p r e m e d i t a t i o n  a t  s e n t e n c i n g  came t o o  l a t e .  I t  v i o l a t e d  F.R .Crim.P. 

a 3.140(0) and 3 .190(c ) .  

The t r i a l  c o u r t  e r r e d  i n  h e a r i n g  and g r a n t i n g  i t  because  i t  d id  

n o t  go t o  t h e  complete f a i l u r e  of t h e  i nd i c tmen t  t o  charge  a cr ime.  

F i n a l l y ,  

i nd i c tmen t s  and i n fo rma t ions  shou ld  be uphe ld  
i f  t h e y  a r e  i n  s u b s t a n t i a l  compliance w i t h  t h e  
l a w .  Barber  v. S t a t e ,  52 F l a .  , 42 So. 86  
(1 906).  

S t a t e  v .  B a r n e t t ,  
344 So.2d 863 
( F l a .  2d DCA 1977) 

and : 

1 Time f o r  Moving t o  D i s m i s s .  Unless  t h e  c o u r t  g r a n t s  him f u r t h e r  
t ime ,  t h e  de fendan t  s h a l l  move t o  d i smi s s  t h e  i nd i c tmen t  o r  
i n fo rma t ion  e i t h e r  b e f o r e  o r  upon a r ra ignment .  The c o u r t  i n  i t s  
d i s c r e t i o n  may pe rmi t  t h e  de fendan t  t o  p l ead  and t h e r e a f t e r  t o  f i l e  a 
motion t o  d i smi s s  a t  a  t ime t o  be s e t  by t h e  c o u r t .  Except  f o r  
o b j e c t i o n s  based upon fundamenta l  grounds ,  every  ground f o r  motion t o  
d i s m i s s  which is n o t  p r e s e n t e d  by a motion t o  d i s m i s s  w i t h i n  t h e  t ime 
here inabove  p rov ided  f o r  s h a l l  be t aken  t o  have been waived. However, 
t h e  c o u r t  may a t  any t ime e n t e r t a i n  a  motion t o  d i s m i s s  on any of t h e  
f o l l o w i n g  grounds:  ... 



Adherence t o  t h e  t e c h n i c a l i t i e s  of common law 
p lead ing  has  y i e lded  i n  modern p r a c t i c e  t o  t h e  
genera l  p r i n c i p l e  t h a t  formal ,  non p r e j u d i c i a l  
d e f e c t s  w i l l  be d i s regarded .  

Black,  supra  

I n  summary: 

The ind ic tmen t ' s  r e f e rence  t o  F l o r i d a  S t a t u t e s  1782.04, which 

inc ludes  t h e  words "by premeditated design" v i t i a t e s  t h e  absence of 

t h a t  a l l e g a t i o n .  

The indictment  i s  otherwise  s u f f i c i e n t .  

Defendant demonstrates no p re jud ice .  

He f a i l e d  t o  make h i s  o b j e c t i o n  p r i o r  t o  t r i a l .  Even assuming h e  

did  o b j e c t  p r i o r  t o  t r i a l ,  t h e  t r i a l  cou r t  v i o l a t e d  F1a.R.Crim.P. 

3.140(0) and 3.190(c) i n  g r a n t i n g  it. 

This  honorable cour t  should t h e r e f o r e  r eve r se  t h e  dec i s ion  of t h e  

t r i a l  c o u r t  t o  d i smiss  Count IV of t h e  indictment ;  then remand t h e  

case  t o  t h e  t r i a l  cou r t  f o r  r e ins t a t emen t  of t h e  j u r y ' s  g u i l t y  v e r d i c t  

and imposit ion of sen tence .  



CONCLUSION 

The S t a t e  asks t h i s  Honorable Court t o  a f f i rm Appel lant ' s  

convict ions and sentences on Counts I ,  1 1 ,  111,  V, V I  and V I I  of 

t h e  indictment;  t o  quash the T r i a l  Cour t ' s  Dismissal of Count I V ;  

and t o  remand t h i s  case t o  the  T r i a l  Court f o r  imposition of 

sentence in  accordance with the  j u r y ' s  v e r d i c t  of g u i l t y  on Count 

I V .  
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