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STATEMENT OF THE FACTS 

As i t s  f i r s t  wi tness  t h e  S t a t e  c a l l e d  Randal Hier lmeier ,  

an i n v e s t i g a t o r  wi th  Tampa E l e c t r i c  Company. This wi tness  t e s  ti- 

f i e d  t h a t  he saw smoke coming out  of t h e  Way res idence  and pul led  

i n t o  t h e  driveway ( R .  522-523). He saw Appellant s tanding a t  t h e  

f r o n t  por t ion  of t h e  garage wi th  a  garden hose spraying t h e  back 

por t ion  of a  c a r  ( R .  525-526). M r .  Hierlmeier ind ica ted  Appellant 

seemed very calm ( R .  526).  In  response t o  quest ioning defendant 

s a i d  t h e r e  was no one i n  t h e  house bu t  he  d id  n o t  respond when 

asked i f  anyone was i n  t h e  garage (R .  527) .  

The wi tness  heard a  scream, then t h e  defendant ind ica ted  

h i s  daughter was i n  t h e  garage ( R .  527).  The scream sounded l i k e  

0 t h a t  of a  young female ( R .  527, 538). M r .  Hierlmeier then hosed 

down Appellant and t o l d  him t o  go i n t o  t h e  garage a f t e r  h i s  dau- 

gh te r  ( R .  528-529). The wi tness  pushed t h e  defendant i n t o  t h e  

garage; Appellant h i t  h i s  head and came back ou t  immediately 

( R .  529-530, 539).  

Approximately f o u r  o r  f i v e  more screams were heard 

(R.  530,537). A body was seen i n  t h e  garage; i t  was ablaze  

and t r y i n g  t o  move ( R .  530-531). The witness  t o l d  t h e  person 

t o  t r y  t o  crawl,  bu t  t h e  v ic t im col lapsed  on t h e  f l o o r  ( R .  531) .  

A t  t h i s  p o i n t ,  t h e  p a r t i a l l y  opened garage door f e l l  shut  ( R .  531).  

M r .  Hierlmeier asked t h e  defendant i f  he  had a  key t o  

t h e  back garage door and t h e  defendant s a i d  he  d id  n o t  ( R .  531-532). 

The wi tness  broke t h e  window t o  t h a t  door bu t  t h e  burg la r  ba r s  

were locked (R.  532).  A crow bar  was used t o  pry open t h e  burg la r  

b a r s  ( R .  533).  

1. 



The second person on t h e  scene  was M r .  William Browne. 

When he  approached t h e  house Appel lant  was i n  t h e  driveway w i t h  

ano the r  person (R .  548) .  This w i tnes s  observed heavy smoke b u t  

d i d  n o t  s e e  any flames when h e  f i r s t  a r r i v e d  ( R .  550) .  He ob- 

served M r .  Hierlmeier hos ing  down t h e  defendant ,  and t h e  defendant  

a t t empt ing  t o  e n t e r  t h e  garage.  Appel lant  h i t  h i s  head on t h e  

door and immediately came back o u t  ( R .  550) .  A f t e r  t h e  paramedics 

a r r i v e d ,  t h e  people  p r e s e n t  a t tempted t o  e n t e r  t h e  garage through 

t h e  r e a r  door by us ing  a wrecking b a r  on t h e  b u r g l a r  b a r s ;  Ap- 

p e l l a n t  had s a i d  he  d i d  n o t  have a key t o  t h a t  door ( R .  551-552). 

M r .  Browne i n d i c a t e d  t h a t  t h e  defendant  appeared u p s e t  

and anxious  (R .  553) .  When M r .  Browne a r r i v e d  an t h e  scene h e  

m heard a conversa t ion  between M r .  H i e r k i e r  and Appel lan t  concern- 

i n g  whether o r  n o t  t h e r e  were people  i n  t h e  garage  o r  t h e  house 

(R .  554) .  He heard  Appel lant  say h i s  daughter  w a s  i n  t h e  garage  

(R.  555) .  

The S t a t e  n e x t  c a l l e d  M r .  Ira McCorriston. M r .  McCorriston 

i n d i c a t e d  h e  w a s  t h e  owner of t h e  r e s idence  a t  8030 Jackson Spr ing 

Road and had r en t ed  t h a t  house t o  M r .  Way ( R .  559) .  He t e s t i f i e d  

h e  had s i x  keys f o r  t h a t  r e s i d e n c e ,  a key f o r  each locked window 

and door g a t e s  (R .  562) .  He f u r t h e r  i n d i c a t e d  he  showed t h e  de- 

fendant  where t h e s e  keys were (R .  563) .  He s p e c i f i c a l l y  t o l d  t h e  

defendant  of t h e  key hanging on t h e  w a l l  i n  t h e  garage  t h a t  f i t  

t h e  r e a r  garage door ( R .  564) .  M r .  McCorriston i n d i c a t e d  h e  had 

an occass ion  t o  u s e  t h e  r e a r  garage  door a f t e r  t h e  defendant  had 

moved i n t o  t h e  r e s idence  and t h a t  door w a s  opened ( R .  565-566). 



The Way's next  door neighbor,  M r .  B i l l  Fickes was 

c a l l e d  a s  a witness  ( R .  572). He t e s t i f i e d  t h a t  he had seen 

t he  r e a r  garage door wi th  t he  burglar  ba r s  open on severa l  

occassions (R.  573-574). 

M r .  Robert Blume wi th  the  Emergency Medical Service 

was c a l l e d  t o  t e s t i f y .  He indica ted  when he a r r i ved  t he  de- 

fendant appeared nervous ( R .  577-578). The witness  helped open 

t he  burglar  ba r s  with t h e  crow bar  ( R .  578). Appellant t o l d  him 

t h a t  h i s  wife  and daughter were i n s i d e  the  garage and had been 

arguing,  and t he  wife  had f a l l e n  the  day before  ( R .  579). 

Another emergency medical s e rv i ce  personnel person, 

M r .  William Corso, was c a l l e d  on behalf of t h e  S ta te .  He s t a t e d  

m Appellant seemed somewhat calm and subdued ( R .  585).  He l ikewise  

t e s t i f i e d  t h a t  t he  burg la r  ba r s  were opened wi th  t he  crow bar  ( R .  586). 

He a l s o  heard t he  defendant say h i s  wife  had f a l l e n  t he  day before  

and t h a t  morning. This information was given g r a tu i t ous ly ,  no t  

i n  response t o  questioning ( R .  587). 

The S t a t e ' s  next  witness  was Randy Castro of t h e  f i r e  

department. M r .  Castro t e s t i f i e d  t h a t  he entered t he  garage by 

t he  back door and used water from the  f i r e  hose t o  put out  t he  

f i r e  ( R .  590). The heav ies t  concentrat ion of f i r e  was found i n  

the  northwest corner  of t h e  garage where a number of boxes were 

stacked (R.  596-597). He observed two bodies i n  the  garage (R .  

597).  When asked how Appellant seemed, t h e  wi tness  ind ica ted  

t he  Appellant appeared t o  be  a bystander ( R .  612-613). 

M r .  Michael Tumbleson of t h e  f i r e  department s t a t e d  he 

f i r s t  saw Appellant a f t e r  the  f i r e  was ou t ;  Appellant was at tempting 



8 t o  e n t e r  t h e  garage  ( R .  615-616). Appel lant  appeared t o  b e  worr ied 

( R .  617-618). The wi tnes s  s t a t e d ,  however, t h a t  Appel lant  d i d  n o t  

a c t  any d i f f e r e n t l y  from o t h e r  people  h e  had seen a t  f i r e  scenes  

( R .  618) .  

O f f i c e r  Kevin Nykanen of t h e  S h e r i f f ' s  Off i c e  t e s t i f i e d  

Appel lant  i d e n t i f i e d  t h e  bodies  i n  t h e  garage  a s  t h a t  of h i s  w i f e  

and daughter  ( R .  626-627). O f f i c e r  Nykanen i n d i c a t e d  Appel lant  

d i d  n o t  appear  ove r ly  u p s e t  ( R .  628) .  Appel lant  t o l d  him t h e  

mother and daughter  had been a rgu ing  a l l  morning ( R .  628) .  The 

mother and daughter  had been i n  a  shoving match i n  t h e  garage  when 

t h e  mother f e l l  and h i t  h e r  head on some weights .  Appel lant  s a i d  

he  took o f f  h i s  s h i r t  t o  g i v e  t o  h i s  w i f e  t o  s t o p  t h e  b l eed ing  ( R .  

629) .  Appel lant  a l s o  s a i d  h e  t r i e d  t o  break up t h e  f i g h t  b u t  t h e  

mother t o l d  him t o  l e a v e  a s  she  would handle  i t .  Appel lant  then 

l e f t  ( R  629) .  

Appel lant  f u r t h e r  s t a t e d  h e  went t o  t h e  laundry a r e a  t o  

g e t  a  c l e a n  s h i r t ;  h e  walked through t o  t h e  p a t i o  and a  few min- 

u t e s  l a t e r  t h e  f i r e  s t a r t e d .  He hea rd  h i s  second daughter  y e l l  

t h a t  t h e  garage  was on f i r e  ( R .  629-630). Appel lant  f u r t h e r  s t a t e d  

h e  went t o  t h e  k i t c h e n  door l e a d i n g  t o  t h e  garage  and g o t  burned 

because t h e  f i r e  was i n t e n s e  ( R .  630) .  He was a l s o  t o l d  t h a t  t h e  

w i f e  and daughter  had an  a l t e r c a t i o n  t h e  day b e f o r e  and t h e  w i f e  

f e l l  h u r t i n g  h e r  back ( R .  631) .  Appel lant  gave a  w r i t t e n  s ta tement  

(R.  633-634). During Nykanen's i n t e r v i e w  Appel lant  appeared 

g l a s s y  eyed,  p o s s i b l y  c o n s i s t e n t  w i t h  shock ( R .  635) .  

t 



Rosalyn Staunko a l so  from the She r i f f ' s  Office in-  

dicated Appellant appeared calm and qui te  and was cooperative 

when she talked with him (R.  642). Appellant to ld  her the  

same s tory concerning an argument between the mother and dau- 

ghter  (R.  645-647). Appellant indicated the mother f e l l  acci -  

dental ly then the  daughter h i t  her over the  head a f t e r  she had 

f a l l e n  ( R .  646). He asked the  mother i f  he should take the  

daughter t o  Oklahoma, but the  mother indicated she would handle 

i t  (R.  646). As Appellant was leaving the scene he heard the 

mother t e l l  the daughter i f  she d idn ' t  s t ra ighten up she would 

k i l l  her ( R .  647). 

Appellant to ld  Officer Staunko tha t  he and h i s  wife had 

problems, and they had discussed divorce (R. 648). The next day 

Appellant to ld  the o f f i ce r  t ha t  the  wife had f a l l en  i n  the  garage 

before the daughter came i n  and he saw the daughter h i t  the wife 

as  he was leaving ( R .  649). 

The S t a t e ' s  next witness was William Myers of the  

S h e r i f f ' s  Office. He t e s t i f i e d  t h a t  there was approximately ten 

t o  twelve f e e t  between the  two bodies ( R .  662). There was a 

strong odor of gas in  the area of the grea tes t  concentration of 

burning which was the  northwest comer  of the garage (R.  671-673). 

No combustibles were found around the  bodies ( R .  670-671). From 

h i s  observation i t  did not appear tha t  there were any ref inishing 

l iquids  used on the  tab le  ( R .  679). Officer  Myers t e s t i f i e d  tha t  

i t  was h i s  opinion tha t  the f i r e  was the  r e s u l t  of arson, and gas 

8 was used t o  s t a r t  the f i r e  ( R .  681, 7 1 4 ) .  I t  was a l so  h i s  opinion 



8 an accelerant  came in to  contact with a t  l e a s t  one of the  victims 

( R .  697, 716). Officer Myers a l so  observed in ju r i e s  on the  head 

of both victims (R.  683). 

William Martinez from the F i r e  Marshall 's o f f i ce  a l so  

indicated tha t  the heaviest bum damage occurred i n  the  northwest 

area of the  garage ( R .  708). He fur ther  t e s t i f i e d  tha t  there  was 

no f i r e  damage i n  the areas surrounding the bodies (R.  706-708). 

Additionally, M r .  Martinez indicated from h i s  observation there  

was no indication of ref inishing l iquids  used on the  tab le  i n  the  

garage (R.  7 1 2 ) .  

Henry Regalado ,an arson expert ,  t e s t i f i e d  concerning h i s  

observations and deductions concerning the  f i r e .  He a l so  s ta ted  

i t  was h i s  opinion tha t  the f i r e  was the  r e su l t  of arson and the  

accelerant  used was gasoline. His testimony was substant ia l ly  the  

same as  tha t  of Officer Myers and M r .  Martinez ( R .  734-753). 

The s t ipu la ted  testimony of Ismal Mami, a  chemist, was 

read in to  the record. The chemist indicated tha t  the  clothing of 

both victims contained components of gasoline,  but the amount 

could not be determined ( R .  755). The chemist a l so  indicated t h a t  

the  l iqu id  found i n  S ta te  exhibit  19 was gasoline (R.  755). 

The next witness was D r .  Charles A .  Diggs, Assistant  

Medical Examiner f o r  Hillsborough County. D r .  Diggs indicated he 

examined the  bodies of both Carolyn Way and Adrienne Way. The mother 

was 5 f e e t  6 inches t a l l ,  116 pounds and the daughter was 5 f e e t  

5 inches, 1 2 1  pounds (R.  764-765). Both victims had multiple 

8 trauma t o  the head area:  Trauma meaning blows, bruises o r  lacerat ions .  

( R .  765). The wounds t o  the  wife indicated she had been struck 



8 w i t h  a b l u n t  ins t rument  ( R .  769) .  There were seven wounds t o  

t h e  head of Carol  Way any one of which could have caused uncon- 

s c iousness  and was p o t e n t i a l l y  l e t h a l  ( R .  771-776). The wounds 

could have caused t h e  v i c t i m  t o  f a l l  and could have produced 

blood ( R .  776-784). It was p o s s i b l e  t h a t  t h e  v i c t i m  could  have 

screamed a f t e r  r e c e i v i n g  t h e s e  wounds and t h e  f i r e  could  have 

caused more p a i n ;  however, t h e  p o s s i b i l i t y  of screaming would 

have been remote a f t e r  s e v e r a l  minutes  (R. 785, 815-816). 

Examination of t h e  mo the r ' s  t r a c h e a ,  l a rynx  and bronchi  

showed d e p o s i t s  of b l ack  s o o t  (R .  786) .  The presence  of t h i s  s o o t  

i n  t h e s e  a r e a s  i n d i c a t e  t h a t  a t  some p o i n t  dur ing  t h e  f i r e  t h e  

v i c t i m  was a l i v e  (R.  786) .  The cause  of dea th  of t h e  mother could 

a b e  a t t r i b u t e d  t o  e i t h e r  t h e  f i r e  o r  t h e  trauma o r  bo th  ( R .  787) .  
- 

D r .  Diggs i n d i c a t e d  t h a t  t h e r e  were two b l u n t  trauma 

wounds on t h e  head of t h e  daughte r  ( R .  792).  He i n d i c a t e d  t h a t  

t h e  wound des igna t ed  a s  number two could have caused t h e  v i c t i m ' s  

dea th  (R .  799).  The wound des igna t ed  number one could a l s o  have 

caused t h e  v i c t i m ' s  dea th  and t h e  v i c t i m  would have dropped i m -  

media te ly  ( R .  801) .  With t h e s e  t ype  wounds t h e  v i c t i m  would have 

moved very  l i t t l e  ( R .  802 ) .  Examination of t h e  t r a c h e a ,  l a r y n x  

and bronchi  of t h e  daughte r  a l s o  i n d i c a t e d  t h e  presence  of b l ack  

s o o t .  Therefore ,  t h i s  v i c t i m  w a s  a l s o  a l i v e  dur ing  p a r t  of t h e  

f i r e  ( R .  802-803). The d a u g h t e r ' s  dea th  l i k e w i s e  could have been 

caused by e i t h e r  t h e  f i r e  o r  b l u n t  trauma o r  bo th  ( R .  803-804). 

D r .  Diggs gave h i s  cons idered  medical  op in ion  t h a t  t h e  wounds on 



8 the two vict ims probably were not  made i n  mutual combat ( R .  804-805). 

Tiffany Way, the  defendant 's twelve year old daughter who 

was i n  the  house when the  f i r e  began was ca l led  t o  t e s t i f y .  

Tiffany indicated t h a t  her  mother and Adrienne did a  number of things 

together and she never saw her s i s t e r  h i t  her  mother ( R .  830). 

She did not  know i f  her  mother and s i s t e r  had been arguing t h a t  

day (R .  831). She had on occassion seen her  mother and f a the r  

arguing while they l ived  i n  both Atlanta and Tampa ( R .  831). 

While i n  Tampa, the  mother threatened t o  leave the  f a t h e r ,  and 

she reca l led  an incident  where her  mother had a  kn i fe  ( R .  832-833). 

On the  morning of the  f i r e ,  Tiffany indicated her  f a the r  

ca l led  her  s i s t e r  from the  bedroom and to ld  h e r ,  Tiffany,  t o  s tay  

i n  the  bedroom ( R .  837-838). Later she heard her  s i s t e r  scream 

Tiffy;  i t  sounded l i k e  her  s i s t e r  was crying ( R .  839). She then 

observed her  f a the r  go i n t o  the  bathroom and from there  proceed 

t o  the  pa t io  ( R .  840). Shortly t he rea f t e r  she heard a  scream and 

saw a  can r o l l i n g  from the  garage and f i r e  i n  t he  garage ( R .  840- 

841). A couple of minutes elapsed between the  time the  f a the r  

ca l led  the  s i s t e r  from the  bedroom and she saw the  f i r e  i n  the  

garage (R.  843). 

Tiffany t e s t i f i e d  she wanted t o  open the  ki tchen door 

leading t o  the  garage but her  f a t h e r  to ld  her  not  t o  ( R .  843-844). 

Tiffany ca l led  the f i r e  department from three  houses down although 

there  was a  phone i n  the  ki tchen;  her  f a the r  did not  respond when 

she asked him about ca l l i ng  the  po l ice  ( R .  844). Her f a t h e r  l a t e r  

8 t o ld  her  t h a t  her  mother and s i s t e r  had been f igh t ing  ( R .  845).  



8 Tiffany s t a t e d  she i n i t i a l l y  t o l d  t h e  de tec t ives  she heard h e r  

mother and f a t h e r  a rguing ,  but  a l l  she r e a l l y  heard was h e r  

s i s t e r  screaming; she d id  no t  hear  an argument ( R .  846) .  She 

ind ica ted  the  scream had been Adrienne's ( R .  860,864). She never 

heard h e r  mother say anything a f t e r  Adrienne l e f t  t h e  room and she 

was p r e t t y  s u r e  t h a t  t h e  screams were Adrienne's ( R .  873) .  

M r .  Wayne Mayo, who l i v e d  i n  t h e  a r e a ,  s t a t e d  he  saw 

a man and g i r l  w i th  a  dog i n  f r o n t  of t h e  garage.  The man t o l d  

him t o  c a l l  t he  f i r e  department ( R .  876) .  The man was the  de- 

fendant and he appeared calm ( R .  876-877). 

Detect ive John Marsicano of t h e  S h e r i f f ' s  Off ice  t e s -  

t i f i e d  he  a r r e s t e d  Appellant on Ju ly  1 3 ,  1983 and removed from 

him t h e  s e t  of keys. These keys were given t o  M r .  Andrews, t h e  

defendant 's  fa ther - in- law ( R .  883) .  La te r  t h e  d e t e c t i v e  received 

from M r .  Andrews t h r e e  keys which f i t  t h e  burg la r  ba r s  of t h e  

garage ( R .  884-886). 

On  Ju ly  12 ,  1983 Appellant had t o l d  t h e  d e t e c t i v e  t h a t  

h i s  wife  and daughter cons tant ly  fought ( R .  890) .  Appellant 

t o l d  him t h a t  on t h e  day of t h e  f i r e  whi le  he was working nea r  

t h e  garage he heard h i s  wi fe  f a l l  and went i n t o  t h e  garage t o  

he lp  h e r ,  i t  was a t  t h i s  poin t  t h a t  he got  blood on h i s  s h i r t  ( R .  

893-894). His daughter Adrienne was n o t  i n  the  garage a t  t h i s  time 

( R .  894) .  The w i f e ,  however, wanted Adrienne so  he c a l l e d  h e r  i n t o  

t h e  garage (R .  894-895). When the  daughter came i n  t h e  garage,  

t h e  wi fe  and daughter immediately s t a r t e d  arguing ,  and t h e  daughter 

8 h i t  t h e  wi fe  wi th  something ( R .  896).  The Appellant ind ica ted  i t  



8 sounded l i k e  something made of metal (R .  897). Appellant s ta ted  

he separated the two but the wife to ld  him to  leave as  she would 

take care of the s i tua t ion  ( R .  897). When Appellant exited the  

garage he could s t i l l  hear the two arguing (R.  898). 

Appellant to ld  Detective Marsicano tha t  he to ld  Tiffany 

to  c a l l  the  f i r e  department (R.  899). He indicated t h a t  h i s  

daughter Adrienne was violent  ( R . 9 0 1 ) .  The Appellant's s h i r t  was 

found under a p i l e  of sheetrock i n  the garage ( R .  903). 

Check Scheer, a locksmith, was cal led to  t e s t i f y  on 

behalf of the s t a t e .  He indicated tha t  three keys he had received 

from Detective Marsicano f i t  the  deadbolt on the burglar bars ( R .  9 2 7 ) .  

William Davis, a detect ive  with the She r i f f ' s  Department, 

t e s t i f i e d  he was sent  t o  the defendant's residence to  search f o r  

evidence. He saw a hammer on the other s ide  of the  privacy fence 

beyond the  pat io  area (R .  930-932). A t  the scene an FDLE agent 

did a presumptive t e s t  on the  hammer f o r  blood and i t  was posi t ive  

(R .  938). He a l so  observed foot  p r in t s  i n  t h i s  area ( R .  9 4 1 ) .  

Lesl ie  Bryant, from the Florida Department of Law Enforcement, 

t e s t i f i e d  no p r in t s  were found on the  hammer ( R .  946). 

Larry Bedore of the Florida Department of Law Enforcement 

was ca l led  to  t e s t i f y .  He indicated he was a spec ia l i s t  i n  blood 

s t a i n  pat tern  analysis  (R .  952, 957). M r .  Bedore indicated there  

were blood s t a ins  on the  l e f t  s ide  and wheel of the Ford Fies ta  

i n  the garage ( R .  961-963). There were a l so  blood s t a ins  i n  the 

garage (R.  969). He s ta ted  there  was blood on the hammer found 

8 by Detective Davis and there  was blood on Appellant's s h i r t  t ha t  



8 was found i n  the garage ( R .  986-987). 

Ruth Walbarger, a  Serologist  with the  Florida Depart- 

ment of Law Enforcement, was cal led t o  t e s t i f y  ( R .  9 9 7 ) .  She 

t e s t i f i e d  there was blood on the hammer found by Detective Davis 

( R .  1 0 0 1 ) .  The hammer tes ted  negative f o r  human blood; however, 

she indicated heat  or weather could a f f e c t  t ha t  t e s t  ( R .  1 0 0 1 ) .  

Jacqueline Andrews, the mother of Carol Way was cal led 

t o  t e s t i f y .  She indicated there  was a  normal motherldaughter re-  

la t ionship between Carol and Adrienne, and they did things together 

( R .  1015). She was to ld  by Appellant a t  the  scene t h a t  there  had 

been an argument between Carol and Adrienne ( R .  1 0 1 9 ) .  She a l so  

indicated Appellant sa id  there was no key t o  the garage burglar 

bars ( R .  1 0 2 0 ) .  Mrs. Andrews s t a t ed  the  defendant t o ld  the chi ldren,  

Tiffany and Fred, J r .  , the s tory concerning the  f i g h t  between 

Adrienne and her mother (R.  1 0 2 1 ) .  The witness indicated t h a t  the  

defendant's jeans were wet so she washed them ( R .  1 0 2 2 ) .  

Carol Way's f a the r ,  George Andrews, was a l so  cal led to  

t e s t i f y .  He indicated he removed two keys from a  jewelry box 

which a l so  contained Appellant 's watch (R.  1043-1044). He gave 

a  detect ive  those two keys plus one key he had taken from Appellant 's 

key r ing (R.  1 0 4 4 ) .  This was the  key r ing  t h a t  Appellant had 

given him upon h i s  a r r e s t .  M r .  Andrews said  he t r i e d  one of the  

keys and i t  f i t  the burglar bar gate ( R .  1045). A t  t r i a l  M r .  

Andrews said  the  defendant appeared mildly upset and did not  give 

the appearance of a  bereaved husband ( R .  1049-1050). However, he 

8 had sa id  on deposition t h a t  the  Appellant was a  bereaved husband 



8 ( R .  1050). He a l so  said on deposition tha t  the defendant was 

dumb s t ruck,  amazed, upset ,  i n  mild shock (R.  1050). 

The S t a t e ' s  l a s t  witness i n  i t s '  case i n  chief was 

Fred Way, J r . ,  Appellant's son. Fred J r .  t e s t i f i e d  he had seen 

h i s  mother and f a the r  having violent  arguments ( R .  1069). His 

mother had threatened t o  leave h i s  fa ther  ( R .  1 0 7 1 ) .  Fred s ta ted  

he had seen h i s  fa ther  open the garage burglar gate ( R .  1 0 7 2 ) .  

He s ta ted  h i s  f a the r  was excited and enthusias t ic  about a  job 

of fe r  he had received i n  South America ( R .  1073). 

On the morning pr ior  t o  the f igh t  h i s  f a the r  had to ld  

him i t  might be a  good idea t o  play basketball  ( R .  1078). After 

the f i r e ,  h i s  f a the r  was mumbling tha t  the mother and s i s t e r  had 

a been i n  a  f i g h t  ( R .  1081-1082). Later tha t  day when he,  h i s  f a the r  

and h i s  grandfather went to  clean up a t  the house, he saw h i s  f a the r  

with the hammer, and saw h i s  fa ther  throw the hammer over the fence 

( R .  1083-1084). 

When he was i n i t i a l l y  questioned, Fred J r .  described 

Adrienne as  a  violent  person. He did so because he was mad a t  her 

because of what he thought she had done ( R .  1087). When he arr ived 

a t  the scene of the f i r e ,  he observed tha t  h i s  fa ther  looked upset 

( R .  1 1 0 1 ) .  

After a  motion f o r  judgment of acqu i t t a l  was denied, the 

defense presented i t s '  case. The f i r s t  witness cal led was Ruth 

Wise, a  neighbor. She t e s t i f i e d  she heard Appellant ca l l ing  f o r  

help; he sounded l i k e  he r ea l ly  meant i t  ( R .  1 1 2 1 ) .  When she saw 

Appellant he had t ea r s  i n  h i s  eyes and he f e l t  very bad (R.  1122-1123). 



8 Ms. Rice s ta ted  she saw no one suspicious i n  the  neighborhood 

( R .  1 1 2 2 ) .  

Trudy McFadden from the Women's Survival Center was 

the  defense's second witness. She t e s t i f i e d  tha t  Carol Way came 

to  the center i n  May and tha t  a t  that  time Carol was very nervous 

and upset ( R .  1125). In June, however, she seemed changed and i n  

very good s p i r i t s  (R.  1126). On cross-examination Ms. McFadden 

acknowledged tha t  the  center  helped people who a r e  contemplating 

divorce ( R .  1127-1128). 

M r .  William Dugan, an employee with the  FAA t e s t i f i e d  

defendant to ld  him h i s  re la t ionship with h i s  family improved a f t e r  

h i s  wife went t o  the Survival Center ( R .  1133). When defendant 

to ld  him of the  death of h i s  wife and daughter, Appellant was very 

emotional and crying ( R .  1137). 

William Barnes, an employee with the United Sta tes  Postal 

Service, t e s t i f i e d  he saw a teenage boy i n  the  neighborhood on 

July 11, 1983 (R.  1 1 4 0 ) .  The next day he saw the same boy, de- 

fendant 's  son, who told  him on the  day of the f i r e  the  mother 

had been ref inishing furn i ture  and had been smoking ( R .  1145). 

M r .  Douglas Wilson t e s t i f i e d  tha t  on July 9,  two days before the  

f i r e ,  he saw a young man a t  Appellant's house ( R .  1148-1150). 

Raymond Pomeroy, an invest igator  and f i r e  consultant 

t e s t i f i e d  he examined the f i r e  scene on August 18,  1983. He 

could not determine the or igin  of the  f i r e  because the  scene had 

been disturbed (R.  1154). He a l so  s ta ted  tha t  i n  the past he had 

t been able  to  make determinations concerning f i r e s  even on unsecured 



8 scenes  ( R .  1156-1157). James M i l l e r ,  from t h e  S h e r i f f ' s  O f f i c e ,  

i n d i c a t e d  he  had wanted t h e  scene secured ( R .  1158) .  However, 

on t h e  day of t h e  f i r e ,  h e  d i d  n o t  suspec t  t h e  v i c t i m s '  dea th  

t o  b e  homicide (R .  1159) .  

The defense  n e x t  c a l l e d  D r .  William Gibson, a  p a t h o l o g i s t .  

He t e s t i f i e d  t h a t  one of t h e  wounds w a s  n o t  c o n s i s t e n t  w i t h  a 

hammer blow ( R .  1171) .  He d i d  however, s t a t e  t h a t  t h e  wound could 

have been i n f l i c t e d  w i t h  some p a r t  of t h e  hammer o t h e r  than  t h e  

head ( R .  1197) .  D r .  Gibson i n d i c a t e d  t h e  w i f e  could have s t i l l  

defended h e r s e l f  a f t e r  e leven  of t h e  blows (R. 1172) .  However, 

a f t e r  a l l  twelve s h e  would have been unconscious ( R .  1172) .  It 

w a s  h i s  cons idered  op in ion  t h a t  t h e  wounds could  have been i n f l i c t e d  

i n  mutual  combat ( R .  1177) .  H i s  examination of t h e  bodies  of t h e  

v i c t i m s  had taken  f o r t y - f i v e  minutes  (R .  1170) .  

D r .  Gibson s t a t e d  h e  had been t h e  medical  examiner f o r  

Hi l lsborough County i n  1974. He e i t h e r  r e s igned  and /o r  h i s  appoin t -  

ment w a s  r e sc inded  a f t e r  one month ( R .  1179) .  He s t a t e d  t h a t  t h e  

most s e v e r e  wound on each v i c t i m ' s  head would have t o  have been 

i n f l i c t e d  s imul taneous ly  i f  i n f l i c t e d  i n  mutual combat ( R .  1198- 

1199) .  It was a l s o  p o s s i b l e  t h a t  t h e s e  wounds were i n f l i c t e d  by 

a t h i r d  person (R.  1202) .  

M r .  Joseph Dunvi l le  t e s t i f i e d  t h e  defendant  was an 

hones t  person ( R .  1231) .  He s t a t e d  t h a t  Appel lan t  w a s  a calm 

person who took every th ing  i n  s t r i d e  (R .  1231) .  

De tec t ive  Davis s t a t e d  t h a t  t h e  Andrews, A p p e l l a n t ' s  

in- laws d i d  n o t  mention t h a t  defendant  had a job o f f e r  i n  

South America ( R .  1233) .  He a l s o  s t a t e d  t h a t  h e  d i d  n o t  go t o  



8 t h e  Andrews' r e s i d e n c e  t o  i n t e r v i e w  them. He went t h e r e  t o  p i c k  

up evidence (R.  1234) .  O f f i c e r  Marsicano a l s o  t e s t i f i e d  t h e  

Andrews d i d  n o t  t e l l  him about  t h e  job o f f e r  b u t  he  l i k e w i s e  d i d  

n o t  e x t e n s i v e l y  i n t e r v i e w  them ( R .  1236) .  

Fred Way, S r .  was c a l l e d  t o  t e s t i f y  i n  h i s  own defense .  

He i n d i c a t e d  h i s  w i f e  was ve ry  emotional a f t e r  they moved t o  

Tampa (R.  1253) .  Things g o t  b e t t e r  however, a f t e r  s h e  s t a r t e d  

going t o  t h e  Su rv iva l  Center  ( R .  1255) .  Appel lan t  s t a t e d  h e  d i d  

n o t  have a job o f f e r  t o  work i n  South America ( R .  1258) .  

On t h e  n i g h t  b e f o r e  t h e  f i r e  Appel lan t  s t a t e d  h i s  w i f e  

t r i p p e d  and bumped h e r  head. He a l s o  b e l i e v e d  t h e  son had s p i l l e d  

some gas  i n  t h e  garage  (R.  1265) .  A t  two i n  t h e  morning, h i s  w i f e  

woke up s t a t i n g  she  wanted t o  t a l k  t o  t h e  daughter  about  sneaking 

ou t  of t h e  house.  The t h r e e  of them, Appel lan t ;  h i s  w i f e  and h i s  

daughter  had a d i scus s ion  and argument concerning t h i s  problem. 

Appel lant  went back t o  bed a f t e r  an  hour ( R .  1266) .  The w i f e  t o l d  

him l a t e r  t h a t  morning t h a t  s h e  and Adrienne had s t ayed  up u n t i l  

f o u r  o ' c l o c k  t a l k i n g  (R.  1266) .  

L a t e r  t h a t  morning t h e  w i f e  was working i n  t h e  garage 

and s p i l l e d  p a i n t  t h i n n e r  o r  g a s o l i n e .  She used some newspaper 

t o  b l o t  i t  up. The defendant  was o u t s i d e  of t h e  garage working 

( R .  1275) .  He heard  h i s  w i f e  y e l l ;  s h e  had bumped h e r  head and 

f a l l e n .  He took o f f  h i s  s h i r t  s o  t h a t  t h e  w i f e  could u s e  i t  t o  

s t o p  t h e  b l eed ing  (R. 1276) .  M r s .  Way asked him t o  c a l l  Adrienne 

i n t o  t h e  garage (R.  1276-1277). The w i f e  and daughter  began a rgu ing  

and pushing and shoving.  He saw t h e  daughter  swing a t  h e r  mother 



8 bu t  he d i d n ' t  s e e  a  weapon ( R .  1278-1279, 1341, 1343).  Appellant 

grabbed h i s  daughter and t o l d  h e r  t o  calm down. He o f fe red  t o  

t ake  t h e  daughter t o  Oklahoma with him but  h i s  wife  s a i d  no (R .  

1279).  

Appellant l e f t  t h e  garage a rea  and went t o  t h e  p a t i o  

t o  smoke a  c i g a r e t t e .  He heard Tiffany crying and y e l l i n g  he 

ran back i n t o  t h e  house and saw smoke. He t o l d  Tiffany t o  g e t  

out  of t h e  house and c a l l  t h e  f i r e  department ( R .  1280).  He 

t r i e d  t h e  garage door bu t  smoke was bi l lowing o u t ,  so  h e  got  

out  t h e  garden hose.  He then saw someone come t o  t h e  premises 

( R .  1281-1282). 

When M r s .  Andrews came t o  t h e  scene of t h e  f i r e ,  he  

t o l d  h e r  about t h e  argument between Carol and Adrienne ( R .  1284-1285, 

1309).  He a l s o  t o l d  t h e  two surviv ing  ch i ld ren  about t h e  f i g h t  

( R .  1310).  Appellant ind ica ted  he  was upset  and crying ( R .  1286).  

When he l a t e r  went back t o  t h e  house t o  c lean  up he  got  some 

keys of f  of C a r o l ' s  key r i n g  (R .  1287).  During t h e  f i r e  he r e -  

ceived some s u p e r f i c i a l  burns when he  t r i e d  t o  g e t  i n t o  t h e  

garage ( R .  1291).  Only a  few minutes elapsed from t h e  time he 

l e f t  the  garage t o  h i s  f i r s t  i n d i c a t i o n  of a  f i r e  (R .  1303).  

Appellant s t a t e d  he  d id  n o t  know of any keys t o  t h e  burg la r  b a r  

g a t e  on t h e  r e a r  door of t h e  garage (R .  1308).  

Although t h e  laundry was kept  i n  t h e  garage a r e a ,  

Appellant ind ica ted  he  d id  no t  s e e  any towels o r  rags  and f o r  

t h i s  reason he gave h i s  wife  h i s  s h i r t  ( R .  1313).  Although 

t h e r e  was a  phone on t h e  wa l l  i n  t h e  k i t c h e n ,  he asked h i s  daughter 



8 t o  c a l l  t h e  f i r e  department because he wanted h e r  out  of t h e  

house and he never  r e a l l y  thought about t h e  phone being t h e r e  

( R .  1314-1315). E a r l i e r  the  morning of t h e  f i r e  he had s e n t  

the  ch i ld ren  out  of t h e  room while  he t a lked  wi th  t h e  wife ;  

however, he could n o t  s p e c i f i c a l l y  remember why he  asked them 

t o  l eave  the  room ( R .  1317).  On cross-examination Appellant 

a l s o  ind ica ted  t h a t  t h e  key taken from h i s  key-ring by h i s  

fa ther - in- law was the  same key he had taken from h i s  w i f e ' s  

key r i n g  ( R .  1325).  

Appellant agreed t h a t  he had never seen h i s  daughter 

s t r i k e  h i s  wi fe  p r i o r  t o  t h i s  inc iden t  ( R .  1329) .  They had done 

t h e  normal motherldaughter th ings  together .  Appellant ind ica ted  

he  had no reason t o  keep t h e  hammer and t h a t  was why he  threw i t  

away ( R .  1333). He f u r t h e r  ind ica ted  t h a t  he d i d  not  however, 

throw any o the r  th ings  over t h e  fence ( R .  1333-1334). Appellant 

ind ica ted  h i s  daughter was mean and v i o l e n t  when she was mad ( R .  

1350).  

Defense counsel wanted t o  c a l l  a s  a  wi tness  D r .  Sidney 

Merin, a  psychologis t .  He wanted t o  c a l l  him t o  t e s t i f y  concern- 

ing  a  psychological eva lua t ion  done of Appellant.  His testimony 

was p ro f fe red ,  and i t  was e s s e n t i a l l y  t h a t  Appellant had a  very 

toned down pe r sona l i ty  and he d id  n o t  outwardly show s igns  of 

s t r e s s  and anxie ty  (R .  1360-1392). 

A t  t h e  conclusion of a l l  t h e  evidence defense counsel 

again moved f o r  a  judgment of a c q u i t t a l  which was denied ( R .  1398- 



During t h e  pena l ty  phase of t h e  t r i a l ,  t h e  defense  

p re sen ted  two ( 2 )  w i tnes ses .  Char les  Sp res se r  t e s t i f i e d  h e  

knew Appel lan t  from 1979 a s  an  a s s o c i a t e  a t  FLU ( R .  1649) .  He 

s t a t e d  Appel lan t  was w e l l  thought of throughout t h e  r eg ion  (R.  

1650) .  A p p e l l a n t ' s  nephew, Buddy Powell ,  a l s o  t e s t i f i e d  ( R .  

1652).  Powell t e s t i f i e d  Appe l l an t ' s  f a t h e r  d i e d  when Appel lan t  

was n i n e  y e a r s  o l d  and h i s  mother ' s  sou rce  of income w a s  S o c i a l  

Secu r i t y  ( R .  1653) .  P r e s e n t l y ,  Appe l l an t ' s  mother i s  conf ined  t o  

a  n u r s i n g  home w i t h  hardening of t h e  a r t e r i e s ,  a r t h r i t i s  and 

h e a r t  problems (R .  1653) .  



ARGUMENT 

ISSUE I 

WHETHER THE FIRE RESULTING FROM 
THE FIRST DEGREE ARSON OF WHICH 
APPELLANT WAS CONVICTED CREATED 
A GREAT RISK OF DEATH TO MANY 
PERSONS. (As s t a t e d  by Appe l lan t )  . 

S e c t i o n  921 .141 (5 ) ( c ) ,  F l o r i d a  S t a t u t e s ,  p rov ides  t h e  

fo l lowing  a s  a p o s s i b l e  agg rava t i ng  c i rcumstance  i n  c a p i t a l  mur- 

d e r  c a s e s  : 

(c) The defendant lamingly created a 
great r i sk  of death to  many persons. 

Th is  Court i n  Kampff v .  S t a t e ,  371 So.2d 1007, 1009 ( F l a .  1979) 

de f ined  t h i s  c i rcumstance  t o  mean more t han  a mere p o s s i b i l i t y  

bu t  a l i k e l i h o o d  o r  h igh  p r o b a b i l i t y  o f  d e a t h  t o  many pe r sons .  

Th is  d e f i n i t i o n  was r e a f f i r m e d  i n  Lusk v .  S t a t e ,  446 So.2d 1038, 

1042 ( F l a .  1984) .  

More p a r t i c u l a r l y ,  i n  King v .  S t a t e ,  390 So.2d 315, 

320 ( F l a .  1980) t h i s  Court  h e l d  t h e  o f f e n s e  o f  a r son  i n  connec t ion  

w i t h  t h e  murder s a t i s f i e d  t h i s  s t a t u t o r y  agg rava t i ng  c i rcumstance .  

The c i rcumstance  was found d e s p i t e  t h e  f a c t  t h a t  no one o t h e r  than  

t h e  murder v i c t i m  was i n  t h e  house.  The Court h e l d :  

...when the appellant intentionally 
se t  f i r e  t o  the house, he should have 
reasonably foreseen that the blaze 
muld pose a great r i sk  t o  the neighbors, 
as  w e l l  as  the f irefighters  and the police 
who responded to the ca l l .  (emphasis added). 

Accord Welty v .  S t a t e ,  402 So.2d 1159, 1164 ( F l a .  1981) wherein  

t h e  defendant  set  f i r e  t o  t h e  v i c t i m ' s  bed,  and t h e r e  w e r e  s i x  



e l d e r l y  people  a s l e e p  i n  t h e  b u i l a i n g  i n  which t h e  v i c t i m ' s  con- 

dominium was l o c a t e d .  I n  Delap v .  S t a t e ,  440 So.2d 1242, 1256(Fla .  1983 

t h i s  c i rcumstance was found t o  e x i s t  where t h e  defendant  was 

s t r u g g l i n g  w i t h  t h e  v i c t i m  causing him t o  d r i v e  e r r a t i c a l l y  on 

t h e  highway. 

The ma t t e r  sub j u d i c e  i s  bo th  f a c t u a l l y  and l e g a l l y  

similar t o  King and Welty. Here, Appel lant  s e t  h i s  garage a f i r e  

whi le  t h e  two murder v i c t i m s ,  h i s  w i f e  and o l d e r  daughte r ,  were 

t h e r e .  I n  a d d i t i o n  h e  and a  younger daughter  were i n  t h e  house. 

While t h e  f i r e  was s t i l l  r a g i n g ,  a t  l e a s t  f i v e  (5) o t h e r  persons  

were w i t h i n  c l o s e  proximity  t o  t h e  f i r e .  P r i o r  t o  t h e  a r r i v a l  of 

t h e  f i r e  department,  Randal Hier lmeier  a t tempted r e scue  by * breaking t h e  window on t h e  garage  door and he lp ing  t o  p ry  open 

t h e  b u r g l a r  b a r s  (R. 532-533). Also p r e s e n t  dur ing  t h i s  r e s c u e  

a t tempt  were Robert Blume, William Corso, William Browne and 

Randy Cas t ro .  

Thus, i t  i s  abundantly c l e a r  from t h e  f a c t s  of  t h i s  c a s e  

t h a t  a t  l e a s t  seven ( 7 )  persons  were i n  danger from t h i s  f i r e .  

Based on t h i s  Cour t ' s  i n t e r p r e t a t i o n  of t h i s  aggrava t ing  circum- 

s t a n c e ,  i t  was h igh ly  probable  t h a t  t h e r e  w a s  a g r e a t  r i s k  of 

harm t o  t h e s e  persons  and o t h e r s .  King v .  S t a t e ,  supra ,  and Welty 

v .  S t a t e ,  sup ra .  



ISSUE I1 

WHETHER THE TRIAL COURT ERR- 
ONEOUSLY GAVE A FELONY MURDER 
J U R Y  INSTRUCTION DURING THE 
PENALTY PHASE OF APPELLANT'S 
TRIAL. ( A s  s t a t e d  by A p p e l l a n t ) .  

and 

ISSUE I11 

WHETHER THE TRIAL J U D G E  ERRED 
I N  FINDING THAT THE CAPITAL 
CRIME WAS COMMITTED WHILE AP- 
PELLANT WAS COMMITTING AN ARSON. 
( A s  s t a t e d  by A p p e l l a n t ) .  

Both of t h e s e  i s s u e s  concern whether o r  n o t  t h e  c a p i t a l  

murder of Adrienne Way w a s  committed du r ing  t h e  f e l o n y  of a r s o n .  

For t h e  sake  of b r e v i t y  and c l a r i t y  t h e s e  i s s u e s  w i l l  be  argued 

t o g e t h e r  i n  t h i s  b r i e f .  

Appe l lee  r e s p e c t f u l l y  submits  A p p e l l a n t ' s  e n t i r e  a rgu-  

ment and thus  h i s  conc lus ion  i s  based on two erroneous  premises .  

Appe l lan t  i s  say ing  t h a t  i n  o r d e r  f o r  t h e  c o u r t  t o  f i n d  o r  t h e  

j u r y  b e  i n s t r u c t e d  on t h e  agg rava t ing  c i rcumstance  enunc ia ted  

under  Sec t ion  9 2 1 . 1 4 1 ( 5 ) ( d ) ,  F l o r i d a  S t a t u t e s ,  t h e  o t h e r  f e l o n y ,  

i n  t h i s  i n s t a n c e  t h e  a r s o n ,  must b e  t h e  cause  of dea th .  Secondly,  

h e  i n c o r r e c t l y  names an  i n s t r u c t i o n  on t h i s  c i rcumstance  a  f e lony  

murder i n s t r u c t i o n .  

S e c t i o n  921 .141(5) (d)  p rov ides :  

The capital fe lmy was c d t t e d  while 
the defendant was engaged, or  was an 
accomplice, in the cunnissim of ,  o r  
an attempt t o  camnit, or  f l igh t  a f t e r  



c d t t i n g  or a t t q t i n g  to  c d t  
any robbery, sexual battery, arson, 
burglary, kidnapping, or aircraft  
piracy or the unlawful thawing, 
placing or discharging of a destru- 
ctive device or b d .  

Appellant was charged wi th  n o t  only the  f i r s t  degree murder of h i s  

daughter ,  bu t  a l s o  f i r s t  degree arson i n  t h e  burning of h i s  r e s i -  

dence ( R .  13-14) (R.  99-100). The t r i a l  judge s a i d :  

A capital felony of murder in  the 
f i r s t  degree was c d t t e d  while the 
defendant engaged in the crime of 
arson. Tnere was a causal relation 
between the felmy of arsm and the 
murder in  the f i r s t  degree. It was 
a l l  part of the res gestae of the 
felcnious conduct to  cmceal and/or 
ccxnplete the murder in the f i r s t  degree 
(R. 119). 

There can be no doubt t h a t  Appellant committed an arson  during t h e  

same cr iminal  episode i n  which t h e  murder was committed. 

An a n a l y s i s  of some of t h e  cases  wherein t h i s  Court has 

upheld t h e  Cour t ' s  f ind ing  Section 921.141(5) ( d )  a s  an aggravat ing 

f a c t o r  demonstrates t h e  o the r  committed felony need n o t  be  t h e  

cause of death.  In  O'Callaghan v.  S t a t e ,  429 So.2d 691, 696 

(Fla .  1983) t h i s  Court upheld a f ind ing  t h a t  t h e  c a p i t a l  murder 

was committed while  the  defendant was engaged i n  a kidnapping. 

The murder v ic t im was forced from t h e  publ ic  a r e a  of a b a r  t o  t h e  

k i t c h e n ,  where he was severe ly  beaten.  He was taken while  uncon- 

sc ious  t o  an i s o l a t e d  a rea  and shot  twice.  

In  Quince v .  S t a t e ,  4 1 4  So. 2d 185 (F la .  1982) t h e  f ind ing  

of murder during the  commission of a rape  was sus ta ined  on t h e  

following f a c t s .  An eighty-two year  o ld  woman was found dead i n  



her  bedroom wi th  b r u i s e s  on h e r  forearm and under he r  e a r .  There 

were a l s o  a  small  abrasion on h e r  p e l v i s  and l a c e r a t i o n s  on h e r  

head severe  enough t o  cause death.  The v i c t i m  had been sexual ly 

a s sau l t ed  whi le  a l i v e ;  however, i t  could n o t  be  determined i f  

she was conscious.  The cause of death was s t r angu la t ion .  

The defendant i n  Adams v .  S t a t e ,  412 So.2d 850, 854 

(Fla .  1982) o f fe red  h i s  e i g h t  year  o l d  v ic t im (he knew t h e  c h i l d )  

a  r i d e  home from school.  He s t a r t e d  toward t h e  v i c t i m ' s  home, 

then turned toward a  shopping c e n t e r .  Addi t ional ly ,  t h e  defendant 

admitted he t r i e d  t o  rape  t h e  v ic t im bu t  cou ldn ' t .  The cause of 

death was s t r angu la t ion .  Under these  f a c t s  t h i s  Court s a i d  t h e r e  

was s u f f i c i e n t  evidence of a  c a p i t a l  fe lony committed during t h e  

commission o r  attempted commission of rape  o r  kidnapping. 

And i n  Sco t t  v .  S t a t e ,  4 1 1  So.2d 866, 867 ( F l a .  1982) 

the  o the r  felony committed was robbery and/or  burglary.  The 

v i c t i m ' s  nude body was found a t  h i s  residence.  His hands and 

f e e t  were t i g h t l y  bound, and he  had been b r u t a l l y  beaten about 

h i s  head, ches t  and arms. The head i n j u r i e s  were t h e  cause of 

death.  The p e r p e t r a t o r s  rummaged through t h e  v i c t i m ' s  house. 

On t h e  same n i g h t ,  t h e  k i l l e r s  went t o  t h e  v i c t i m ' s  flower shop 

and took t h e  gold t h a t  was the re .  

In  none of t h e  above-cited cases  was t h e  death of t h e  

v i c t i m  d i r e c t l y  a t t r i b u t a b l e  t o  o r  caused by commission of one of 

t h e  enumerated f e l o n i e s .  A l l  of these  cases  demonstrated t h e  

fe lony committed o r  attempted by t h e  r e spec t ive  defendants and found 

a a s  an aggravat ing circumstance were committed during t h e  cr iminal  

episode wherein t h e  c a p i t a l  murder occurred. 



There is no doubt, even from the facts indicated in 

Appellant's brief, that the capital murder of Adrienne Way 

occurred during the same criminal episode as the first degree 

arson. Therefore, the trial court properly instructed the jury 

and found as an aggravating circumstance that the capital murder 

was committed during the perpetration of an arson. 



ISSUE I V  

WHETHER THE TRIAL COURT ERR- 
ONEOUSLY INSTRUCTED THE JURY 
THAT I T  COULD CONSIDER WHETHER 
APPELLANT'S CAPITAL CRIME WAS 
ESPECIALLY HEINOUS, ATROCIOUS 
OR CRUEL. (As s t a t e d  by Appel lant)  

and 

ISSUE V 

WHETHER THE TRIAL JUDGE ERRED 
I N  FINDING THAT THE CAPITAL 
CRIME WAS ESPECIALLY HEINOUS, 
ATROCIOUS AND CRUEL. ( A s  
s t a t e d  by Appel lant ) .  

These two i s s u e s  concern whether o r  n o t  t h e r e  was 

s u f f i c i e n t  evidence t o  support  a  f ind ing  t h a t  t h e  c a p i t a l  fe lony 

was e s p e c i a l l y  heinous,  a t r o c i o u s ,  o r  c r u e l .  Sect ion 921.141 

( 5 ) ( h ) ,  F lo r ida  S t a t u t e s .  To avoid r e p e t i t i o n ,  t h e  two i s s u e s  

w i l l  be  argued together  i n  t h i s  b r i e f .  

During f i n a l  argument i n  t h e  penal ty phase of t h e  t r i a l ,  

t h e  prosecutor  descr ibed t h e  heinous,  a t roc ious  o r  c r u e l  aspect  

of t h i s  case  a s  fol lows:  

Recall the testimmy of Dr. Charles Diggs. 
There were two blows to Adrienne' s head. 
One blow, the hamner went right into her 
brain. The other blow, the higher blow 
cn her head, Dr .  Diggs told you could 
have caused a  great deal of pain, could 
have knocked her dawn to  the ground, she 
could have been dazed, in pain, cn the 
ground as this man ramned the head of 
that hamner into her brain with that 
savage second blow. 



And after that, af ter  that pain, ladies 
and gentelanen, that she suffered, as 
shewas heaving her last breath, in pain, 
he burned her. He doused her with gaso- 
line and he burned her. 

You recall the testimcrny of Randall Hier- 
lmeier as he looked under that garage 
door a t  the body near the car, the body 
that was of Adrienne Way, he saw her 
engulfed in flames, s t w l i n g  to get 
up and then collapsing. Collapsing to 
struggle no more. There was no doubt 
that this killing was especially heinous, 
atrocious and cruel. (R. 1658-1659). 

Additionally, Tiffany Way t e s t i f i e d  she heard Adrienne screaming 

and crying shor t ly  a f t e r  she was cal led t o  the  garage ( R .  839-841). 

See t r i a l  cour t ' s  sentencing order (R .  119 -121) .  

In S ta t e  v .  Dixon, 283 So.2d 1 (Fla.  1973) and i t s  pro- 

a genies t h i s  Court defined heinous to  mean "extremely wicked or  
- 

shockingly evi l" ;  atrocious t o  mean "wicked and v i l e " ;  and cruel  

t o  mean " in f l i c t ion  of a high degree of pain with u t t e r  indifference 

t o ,  o r  even enjoyment o f ,  the suffering of others."  Accord 

Maggard v .  S t a t e ,  399 So.2d 973,977 (Fla.  1981). Appellee submits 

the above descript ion of Adrienne's death demonstrates the  ap- 

p l i c a b i l i t y  of t h i s  aggravating fac tor  t o  t h i s  case. 

Even i n  s i tua t ions  where there  i s  a s ingle  stab wound 

or  gunshot wound, i f  there  ex i s t s  addi t ional  a c t s  by the  defendant, 

the  murder could. be found to  be heinous. See Harvard v .  S.tate, 

4 1 4  So.2d 1032 (Fla.  1982) and Breedlove v .  S t a t e ,  413 So.2d 1 

(Fla.  1982). The vict im i n  Harvard was the  former wife of the 

defendant; t h e  death was almost instantaneous from a gunshot wound. 

However, the defendant's a c t s  of lying i n  wait and s ta lking her 



8 added t o  h i s  previous harassment of her was found t o  be su f f i c i en t  

"additional acts"  t o  j u s t i f y  a finding of heinous, atrocious o r  

cruel .  This aggravating f ac to r  was found i n  Breedlove where the  

vict im was attacked while asleep and death resul ted from a s ing le  

s tab wound. The vict im did not d i e  immediately and suffered con- 

s iderable  pain. See a l s o  Mason v.  S t a t e ,  438 So.2d 374, 379 

(Fla.  1983). 

I t  has a l so  been held tha t  f e a r  and emotional s t r a i n  

preceding a vic t im's  death, even where death i s  almost instan- 

taneous, may be considered i n  determining heinous, atrocious or  

cruel .  Adams v.  S t a t e ,  supra, a t  857 and Francois v .  S t a t e ,  407 

So.2d 885 (Fla.  1981). In Adams an eight  year old g i r l  was 

screaming while being strangled by an adul t  man. And i n  Francois 

the  court  considered the mental anguish suffered by the  victims 

a s  they waited f o r  t h e i r  "executions". 

The circumstances of the cap i t a l  murder i n  Welty v .  

S t a t e ,  supra, a t  1164 were a l so  found t o  be heinous. The defendant 

therein picked up a hi tch-hiker and accompanied him to  h i s  con- 

dominium to  engage i n  homosexual a c t i v i t i e s .  After sleeping with 

the vict im f o r  several  hours, Welty l e f t ,  taking the vic t im's  

s t e ro  and car .  He returned to  the condo with one of h i s  roommates 

to  s t e a l  other items. Once there he struck the decedent several  

time i n  the  neck and s e t  h i s  bed on f i r e .  

Sub judice, Appellant c a l l s  h i s  unsuspecting vict im 

in to  the family garage. He s t r i k e s  h i s  screaming daughter twice 

8 with a blunt  instrument. Appellant pours gasoline on her and s e t s  



8 her a f i r e ,  and he leaves the  area.  Minutes l a t e r  the  victim 

i s  s t i l l  screaming and struggling t o  get  out of the garage. This 

murder was heinous, atrocious or cruel .  Sta te  v .  Dixon, supra. 



ISSUE V I  

WHETHER THE TRIAL J U D G E  ERRED 
I N  EXCLUDING THE TESTIMONY OF 
APPELLANT'S EXPERT CLINICAL 
PSYCHOLOGIST. (As s t a t e d  by 
Appel lant ) .  

Appel lan t ' s  argument t h a t  he should have been allowed 

t o  c a l l  a psychologis t  t o  t e s t i f y  t h a t  he  had a low-keyed per- 

s o n a l i t y  i s  without  mer i t .  Section 90.702, F lor ida  S t a t u t e s  

provides : 

Section 90.702. T e s t b y  by experts 
If scientific, techica l ,  or other 
specialized knmledge will ass is t  the 
trier of fact  in  understanding the 
evidence or in determining a fact  in 
issue, a witness qualified as an ex- 
pert by knmledge, sk i l l ,  experience, 
training or education may testify 
about it in the form of an opinion; 
however, the opinion i s  admissible 
only i f  it can be applied to  evidence 
a t  t r ia l .  

Both t h e  s t a t u t o r y  and case  law allows expert  testimony when 

t h e  sub jec t  i s  beyond t h e  common understanding of t h e  average 

layman. Sea Fresh Frozen Products ,  Inc.  v .  Abdin, 4 1 1  So.2d 

218 (Fla .  5 th  DCA 1982);  Johnson v .  S t a t e ,  393 So.2d 1069 

(Fla .  1980)and Buchman v.  Seaboard Coast Line R. Co. , 381 

So.2d 229 (Fla .  1980).  Appellee submits no spec ia l i zed  know- 

ledge was needed i n  t h i s  case  t o  a s s i s t  t h e  t r i e r  of f a c t  t o  

determine any i s s u e .  

Several  wi tnesses  f o r  t h e  S t a t e  and t h e  defense t e s t i f i e d  

concerning t h e i r  observat ions of Appel lant ' s  apparent emotional 



@ s t a t e  a t  the  time of t h e  f i r e .  Some wi tnesses  s t a t e d  he  was 

calm, while  o the r s  opined he was emotionally upse t .  Randal 

Hierlmeier t e s t i f i e d  Appellant was very calm ( R .  526). On 

t h e  o the r  hand, William Browne s a i d  Appellant was upse t  and 

anxious ( R .  553).  Robert Blume s a i d  Appellant was nervous,  

so  f o r t h  ( R .  577-578). Yet,  William Corso s a i d  he was some- 

what calm and subdued (R.  585). 

One wi tness ,  Randy Cas t ro ,  s a i d  Appellant appeared t o  

be a  bystander ( R .  612-613). However, Michael Tumbleson, a  

wi tness  wi th  t h e  F i r e  Department who had observed people a t  a  

number of f i r e s ,  opined Appellant d id  n o t  a c t  any d i f f e r e n t l y  

from o the r  people i n  t h e  same type s i t u a t i o n  ( R .  618). Although 

Kevin Nybanen t e s t i f i e d  Appellant d id  n o t  appear overly upse t ,  

he l a t e r  s t a t e d  on cross-examination t h a t  Appellant appeared 

glassy-eyed poss ib ly  c o n s i s t e n t  wi th  shock ( R .  635).  Rosalyn 

Staunko charac te r i zed  Appellant a s  being calm and q u i e t  ( R .  642).  

M r .  Wayne Mayo, t h e  person Appellant t o l d  t o  c a l l  t h e  

F i r e  Department, s a i d  Appellant appeared calm ( R .  876-877). 

Con t ra r i ly ,  Ruth Rice t e s t i f i e d  Appellant was c a l l i n g  f o r  he lp  

l i k e  he r e a l l y  meant i t ;  she a l s o  s a i d  Appellant had t e a r s  i n  

h i s  eyes and f e l t  very bad (R .  1121-1123). The fa ther - in- law 

s t a t e d  Appellant appeared mi ld ly  upset  and d id  n o t  g ive  t h e  

appearance of a  bereaved husband ( R .  1049-1050). However, he  

admitted he s a i d  on depos i t ion  Appellant was dumbstruck, amazed, 

u p s e t ,  i n  mild shock (R.  1050).  



The son, a witness f o r  the s t a t e ,  t e s t i f i e d  h i s  f a the r  

appeared upset ( R .  1 1 0 1 ) .  M r .  William Dugan, from the FAA, said  

Appellant was emotional and crying when he to ld  the witness of 

the deaths of h i s  wife and daughter ( R .  1137). Joseph Dunville 

t e s t i f i e d  Appellant was a calm person who took everything i n  

s t r i d e  ( R .  1231). Appellant himself t e s t i f i e d  he was upset and 

crying when he re la ted  events t o  h i s  in-laws and children ( R .  1286). 

Thus, i t  i s  readily apparent the jury heard a number of 

accounts of Appellant's emotional reactions t o  the  f i r e  and the 

deaths. Unlike the battered wife syndrome i n  Hawthorne v .  S t a t e ,  

408 So.2d 801 (Fla.  1 s t  DCA 1982) and the Indian Culture evidence 

i n  the case from Washington S ta t e ,  observed emotional reactions 

can be understoody by the average layman. The average person 

can understand tha t  because each person i s  a unique individual ,  

reactions t o  a s imilar  s e t  of circumstances can widely vary. 

How many of us have to ld  a loved one or f r iend during a t rag ic  

s i t ua t ion  to  l e t  themselves c ry ,  e t c .  t o  vent pent-up emotions? 

The t r i a l  court has broad discret ion to  determine whe- 

ther  expert testimony should be allowed in to  evidence; tha t  

decision w i l l  not be disturbed on appeal absent a c l ea r  showing 

of e r ror .  Rodriques v. S ta te ,  413 So.2d 1303 (Fla.  3rd DCA 1982); 

Johnson v. S ta te ,  supra, and Williams v. S ta te ,  397 So.2d 1049 

(Fla. 4th DCA 1981). Appellant has not demonstrated an abuse of 

discret ion by the t r i a l  cour t ' s  exclusion of the  psychologist 's 

testimony. 



ISSUE V I I  

WHETHER THE TRIAL COURT ERRED 
I N  NOT GRANTING APPELLANT'S 
MOTION FOR SUMMARY JUDGMENT OF 
ACQUITTAL (As s ta ted  by Appellant). 

When a  defendant moves f o r  a  judgment of a c q u i t t a l ,  

he admits a l l  f a c t s  i n  evidence and every reasonable inferance 

therefrom which i s  favorable to  the  s t a t e .  Knight v. S t a t e ,  

392 So.2d 337 (Fla .  3rd DCA 1981); Rodriquez v .  S t a t e ,  379 

So.2d 657 (Fla.  3rd DCA 1980); and Smith v .  S t a t e ,  320 So.2d 

4 2 0  (Fla.  2d DCA 1975). A jury verd ic t  w i l l  not  be disturbed 

on appeal i f  there  i s  any evidence from which a l l  of the  elements 

of the  crime may lega l ly  have been found o r  in£ erred. Smith 

v. S t a t e ,  63 So.2d 138 (Fla.  1913). 

Appellant 's argument i s  essen t ia l ly  t h a t  the  S t a t e ' s  

circumstantial evidence does not exclude every reasonable hy- 

pothesis of innocence. Appellee submits the t r i e r  of f a c t  was 

under no compulsion to  accept Appellant 's version of events since 

the  circumstances indicated tha t  version was f a l s e .  McArthur 

v .  S ta te ,  351 So. 2d 972  (Fla. 1977). 

The hypothesis of innocence espoused by the Appellant 

was the  mother and daughter, i n  mutual combat, beat  each other 

over the head, and the mother e i the r  in tent ional ly  o r  accidental ly 

s e t  the  garage on f i r e .  Appellant 's s tory of a  f i g h t  between 

the  mother and daughter, while i n i t i a l l y  corroborated by Tiffany 

a and Fred, J r . ,  was unsupported. Tiffany or ig ina l ly  to ld  the de- 



8 t ec t ives  she heard her mother and s i s t e r  arguing, but a t  t r i a l  

she s ta ted  t h i s  was what her f a t h e r ,  Appellant, had told  her ( R .  

845-846). A l l  she r ea l ly  heard was her s i s t e r  screaming; she 

never heard an argument a t  a l l  ( R .  846-854). She never heard 

her mother say anything a f t e r  Adrienne l e f t  the bedroom; she 

was pre t ty  sure the  screams were Adrienne's ( R .  873). 

Appellee fu r the r  submits the  evidence adduced by the  

Sta te  together with reasonable inferences therefrom formed a 

web of t ru th  identifying Appellant a s  the murder. The S ta te  

produced evidence tha t  Carol Way was struck twelve times on the  

head with a blunt object (R .  769). Any one of these wounds could 

have caused unconsciousness and was po ten t ia l ly  l e t h a l  ( R .  775-776). 

a There were two blunt trauma wounds on the  head of the daughter 

( R .  792). Either one of these wounds could have resul ted i n  death 

(R .  799-801). D r .  Diggs, the Medical Examiner, t e s t i f i e d  these 

wounds were probably - not made i n  mutual combat (R .  804-805). 

The wounds to the  vict ims'  heads were consistent  with 

having been i n f l i c t e d  with a hammer ( R .  769, 793-794). Fred Way, 

J r . ,  t e s t i f i e d  on the evening of the f i r e  and murders, he ,  h i s  

fa ther  and grandfather went t o  the  house a t  8030 Jackson Spring 

Road t o  clean up and secure the house. He saw h i s  f a the r  throw 

a hammer over the fence ( R .  1083-1084). That hammer was l a t e r  

found by Detective William Davis of the She r i f f ' s  Office (R .  930- 

932). The hammer was tes ted  f o r  blood and showed posi t ive  ( R .  938, 

986-987, 1 0 0 1 ) .  Although the  t e s t  f o r  human blood was negative, 

the  t e s t  could have been affected by the  heat from the f i r e  and 



t h e  h a m e r  being exposed t o  weather f o r  seve ra l  days ( R .  1001).  

When t h e  f i r s t  person a r r i v e d  on t h e  scene,  Appellant 

was s tanding  a t  t h e  f r o n t  of t h e  garage ( R .  525).  Appellant 

s a i d  t h e r e  was no one i n  the  house,  but  he  d id  no t  respond when 

asked about persons i n  t h e  garage ( R .  527).  Only a f t e r  a  scream 

was heard d i d  Appellant s t a t e  h i s  daughter was i n  t h e  garage ( R .  

527).  Af te r  an attempt t o  g e t  i n t o  t h e  garage from t h e  f r o n t  

proved f u t i l e ,  Appellant s a i d  he d id  n o t  have a  key t o  t h e  back 

door of t h e  garage.  He (Appel lant)  s a i d  t h e  owner never  gave 

them one (R .  531-532). The door was opened only a f t e r  t h e  

emergency medical people a r r i v e d  and used a  crowbar ( R .  533, 551- 

552, 578, 586).  

The owner of t h e  house s t a t e d  he  s p e c i f i c a l l y  showed 

Appellant t h e  key f o r  t h a t  door ( R .  564).  Both t h e  owner and 

a  neighbor had seen t h a t  door open s i n c e  t h e  Ways had moved i n  

( R .  565-566, 573-574). The son a l s o  t e s t i f i e d  he  had seen h i s  

f a t h e r  open t h e  garage burg la r  g a t e  ( R .  1072). Appel lant ' s  

fa ther - in- law gave t h e  p o l i c e  t h r e e  keys t h a t  f i t  t h e  garage bur- 

g l a r  ba r  ga te .  Two of t h e  keys were taken from a jewelry box con- 

t a i n i n g  Appel lant ' s  watch ( R .  1043-1044). The o the r  key was taken 

from t h e  keyring Appellant gave h i s  fa ther - in- law when he  was 

a r r e s t e d  ( R .  1044).  

The s t a t e  introduced i n t o  evidence t h e  s h i r t  Appellant 

had worn on t h e  day of t h e  murders and f i r e .  This s h i r t  was 

t e s t e d  f o r  blood and showed p o s i t i v e  ( R .  987). William Myers 

t e s t i f i e d  an acce le ran t  came i n t o  contac t  wi th  a t  l e a s t  one of 



@ t h e  v ic t ims  ( R .  697).  The chemist ,  Ismail  Mami, s t a t e d  

t h e  c lo th ing  of both v ic t ims  contained components of gaso l ine  

(R.  755).  

There was some testimony of arguments between Appellant 

and h i s  wife  ( R .  831, 1069).  The mother had threa tened t o  leave  

t h e  f a t h e r  ( R .  832-833, 1071).  Carol Way went t o  t h e  Women's 

Survival  Center ( R .  1125).  

The defense,  of course ,  attempted t o  rebut  some of t h e  

evidence, e s p e c i a l l y  wi th  t h e  testimony of D r .  William Gibson. 

D r .  Gibson, a p a t h o l o g i s t ,  t e s t i f i e d  t h e  mother and daughter could 

have i n j u r e d  each o the r  i n  mutual combat ( R .  1 1 7 7 ) .  However, on 

cross-examination he  conceded t h e  most severe wound on each would 

have t o  have been i n f l i c t e d  simultaneously i n  a mutual combat s i t -  

ua t ion  ( R .  1198-1199). He f u r t h e r  conceded i t  was poss ib le  t h e  

wounds were i n f l i c t e d  by a t h i r d  pa r ty  ( R .  1202).  

Appellant wanted t h e  jury  t o  be l i eve  t h a t  a f t e r  seeing 

h i s  daughter s t r i k e  t h e  mother, he  calmly l e f t  t h e  two of them 

arguing while  he changed c l o t h e s .  During t h e  few minutes t h a t  

elapsed between the  time he l e f t  t h e  garage and saw t h e  f i r e ,  t h e  

v ic t ims  l i t e r a l l y  bea t  each o the r  s e n s e l e s s ,  doused each o the r  

wi th  gaso l ine ,  doused t h e  boxes i n  t h e  northwest c o m e r  of t h e  

garage wi th  gaso l ine  and s t a r t e d  a f i r e .  

Under our system of jur isprudence t h e  t r i e r  of f a c t ,  i n  

t h i s  i n s t a n c e ,  t h e  ju ry ,  i s  t h e  s o l e  a r b i t e r  of b e l i e v e a b i l i t y  

and c r e d i b i l i t y  of wi tnesses .  S t a t e  v .  Smith, 249 So.2d 16 

(F la .  1971). Conf l i c t s  i n  testimony a r e  l e f t  t o  t h e  jury  t o  r e -  



8 so lve ,  and they can accept  o r  r e j e c t  any testimony. Appel lant ' s  

ve r s ion  of events was r e j e c t e d  a s  wholly i n c r e d i b l e ,  given t h e  

t o t a l i t y  of t h e  o the r  evidence. 

In  reviewing su f f i c i ency  of t h e  evidence t h e  c o u r t  

i n  Tibbs v.  S t a t e ,  397 So. 2d sa id :  

As a general propositim an appellate 
court should not retry a case or re- 
weigh c d l i c t i n g  evidence suhi t ted  
to a jury or other t r i e r  of fact. Rather 
the cmcem m appeal must be whether, 
af ter  a l l  canflicts in the evidence and 
a l l  reasanable inferences therefrom have 
been resolved in favor of the virdict 
on appeal. There is substantial com- 
petent evidence to  support the verdict 
and judgment. Legal sufficiency alone, 
as opposed to evidentiary weight, is 
the appropriate concern of an appellate 
tribunal. (text a t  p. 1123). 

There was s u f f i c i e n t  competent evidence from which t h e  jury  could 

f i n d  a l l  t h e  elements of f i r s t  degree murder and f i n d  Appellant 

committed t h a t  murder. 



ISSUE V I I I  

WHETHER THE TRIAL COURT ERR- 
ONEOUSLY INSTRUCTED THE JURY 
THAT I T  COULD CONSIDER WHETHER 
APPELLANT'S CAPITAL CRIME WAS 
COMMITTED I N  A  COLD, CALCULATED 
AND PREMEDITATED MANNER WITH- 
OUT ANY PRETENSE OF MORAL OR 
LEGAL JUSTIFICATION.  ( A s  s ta ted 
by A p p e l l a n t ) .  

and 

ISSUE I X  

WHETHER THE TRIAL JUDGE ERRED 
I N  FINDING THAT THE CAPITAL 
CRIME WAS COMMITTED I N  A  COLD, 
CALCULATED AND PREMEDITATED 
MANNER WITHOUT ANY PRETENSE 
OF MORAL OR LEGAL JUSTIFICATION.  
( A s  s ta ted by A p p e l l a n t ) .  

T h e  f ind ings  of the t r i a l  judge on aggravating a n d  

m i t i g a t i n g  c i r c u m s t a n c e s  are fac tua l  f ind ings  w h i c h  should n o t  

be d i s t u r b e d  unless there i s  a lack of c o m p e t e n t  evidence t o  

suppo r t  such f inding .  S i r e c i  v .  S t a t e ,  3 9 9  S o . 2 d  9 6 4  ( F l a .  

1 9 8 1 )  and L u c a s  v. S t a t e ,  3 7 6  S o . 2 d  1 1 4 9   la. 1 9 7 9 ) .  T h e  

aggravating f ac to r  of c o l d ,  calculated and p r e m e d i t a t e d ,  S e c t i o n  

9 2 1 . 1 4 1 ( 5 ) ( i ) ,  F l o r i d a  S t a t u t e s ,  relates t o  the  i n t en t  and s t a t e  

of m i n d  of the  k i l l e r  a t  the  t i m e  the  m u r d e r  i s  c o m m i t t e d .  

Combs v .  S t a t e ,  4 0 3  S o . 2 d  4 1 8  ( F l a .  1 9 8 1 ) .  

In M a s o n  v .  S t a t e ,  supra,  the  defendant broke and 

entered the  h o m e  of the  decedent and a r m e d  h i m s e l f  w i t h  a kn i fe  

taken f r o m  t he  ki tchen.  H e  proceeded t o  Ms.  C h a p m a n ' s  b e d r o o m  



where he stabbed her by l i f t i n g  h i s  arm up and coming down 

del iberate ly  and with great  force .  The victim was not  sexually 

assaulted nor was the  premises robbed. There was nothing t o  

indicate  the victim i n  any way provoked the  a t tack .  The de- 

fendant had no reason commit the murder. these f a c t s  

cold,  calculated and premeditated was sustained. Mason v.  S t a t e ,  

438 So.2d a t  379. 

A cold ,  calculated and premeditated finding was a l so  

upheld i n  Squires v. S t a t e ,  450 So.2d 208, 212 (Fla.  1984). 

The victim i n  Squires was shot once i n  the  shoulder. While he 

lay on the f loo r  screaming i n  pain,  the defendant shot him four 

times i n  the head a t  c lose  range, not  more than two inches. 

a See a l so  O'Callaghan v .  S t a t e ,  supra; H i l l  v.  S t a t e ,  4 2 2  So.2d 
- 

816 (Fla.  1982) and Jent  v .  S t a t e ,  408 So.2d 1 0 2 4  (Fla .  1981). 

Sub judice, Appellant struck the  mother i n  the  head 

twelve times. He then ca l led  the  daughter i n to  the  garage, and 

immediately h i t  her twice. Gasoline was del iberate ly  poured 

over the  body and the garage and body s e t  a f i r e .  And while the  

victim was s t i l l  a l i v e  and screaming, Appellant impeded the  rescue 

attempt by saying he did not have a key t o  the  back garage door. 

Appellant acted i n  a del iberate ly  cold ,  calculated and premeditated 

manner. Combs v .  S t a t e ,  supra. 



CONCLUSION 

Based on the  foregoing arguments and c i t a t ions  of 

au tho r i t i e s ,  t h i s  Court should aff irm Appellant's conviction 

fo r  f i r s t  degree murder and h i s  sentence of death. 
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