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ISSUE ON APPEAL 

I WHETHER THE LOWER TRI BUNAL ERRED IN 
HOLDING THAT THE SEAT BELT DEFENSE 
WAS NOT AVAI LABLE TO THE1··
DEFENDANTS. 

I ARGUMENT 

I 
I Plaintiff's position before this Court appears to be that this Court 

should apply the pleading rule announced In Insf/rance Co. of North 

America v. Pasakarnis, So.2d (Fla. 1984)(9 FLW/SCO 128, 

I April 13, 1984,) Case No. 63,312, ex post facto, that this Court should 

I 

consider an inadequacy of proffer argument raised here for the first time,

I and that admissions of counsel on the record should be ignored. 

Article 1,510 of the United States Constitution, and Article 1,510 of 

I 
the Florida Constitution prohibit ex post facto laws. Although this Is 

generally a restriction on legislative bodies, it does express a philosophy. 

I 

In the instant case Defendant did raise comparative negllgence as an issue. 

I Defendant had no crystal ball to predict that this Court, if persuaded to 

allow non-use of seat belts as a defense, would require a specific pleading. 

I 
No such specificity is required, for example, when a defendant's theory of 

comparative negligence is that plaintiff was sppeding. 

I 

As for any surprise or trial by ambush contention, that is simply 

I -- answered: Plaintiff didnot take the discovery necessary to prevent the 

surprfse now complained of. The discovery rules were presumably 

I instituted to give litigants the tools with which to forestall surprises. Use 

of such rules is entirely optional: You can lead a horse to water but you 

cannot make him drink. 
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I 

The argument portion of Plaintiff's br1ef below was approx1mately 

I one and one-fifth pages long. It 1s apodicUc that issues not raised below 

may not be raised for the first time on appeal. Inadequacy of proffer was 

not mentioned. Further, the following statement was made by the trial 

I court: 
So I am going to deny the proffer. But 
certainly the matter is in the record andI� if you wish to appeal it, you have a 
record to do that. (T 364) 

I 
Counsel for Plaintiff stated to the trial court: 

I 
I think !'T. Killane testified whether or 

I not there were seat belts in the car and 
there are photos that show there were. 
This was an equipped vehicle. (T 363)I 

If this non-issue of whether or not Plaintiff's vehicle had functional seat 
I 
I 

belts, which was never, for obvious reasons, raised at trial, is allowed to be 

raised now, then a great deal of judicial time, labor and resources has been 

wasted in the appellate history of this case. In essence, counsel's 

I admission at trial means the issue was raised for the first time on appeal, 

and, at that, it was not raised until the motion for rehearing filed in the 

I Fourth District Court of Appeal. It is worthy of note that the motion for 

Ii . rehearing was the first pleading filed by Plaintiff's new appellate counsel. 

Trial counsel who made the admission doubtless recalled it, or noted 11 in 

I the transcript, which goes far towards explaining why the presence of 

functional seat belts vel non was not argued in Plaintlff's brief on the 

I merits below. 

I� 2 



I 

CONCLUSION
I 
I·� 

None of the matters argued by Plaintiff are genuine issues properly� 

before this Court. Defendants respectfully request that this Court remand� 

I 

. the instant case for a new trial on the sole issue of Whether, and to what� 

I extent,if any, Plaintiff's $2,350.000 verdict should be reduced as a result .� 

of Plaintiff's failure to wear her seat belt.� 

Respectfully submitted,� 

I� GERALD E. ROSSER, P.A 
Attorney for Petltioners 

I� Penthouse, The McCormick Building 
111 Southwest Third Street 
Miami, Florida 33130 I� Telephone: (305) 371-7220 
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