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PRELIMINARY STATEMENT

The Appellees were Defendants in the Criminal
Division of the Circuit Court of the Fifteenth Judicial
Circuit, in and for Palm Beach County, Florida, and the
Appellant was the Prosecution. In the District Court of
Appeal, the State was the Appellant in the Ricky Bussey case
and the Appellee in the James Earl Dotson and Herbert Lee
Gaines cases. In the brief, the parties will be referred
to as they appeared in the trial court.

The following symbols will be used:

RB Record on Appeal in
State v. Bussey

RD Record on Appeal in
Dotson v. State

RG Record on Appeal in
Gaines v. State.




STATEMENT OF THE CASE AND FACTS

Defendants Bussey, Dotson, and Gaines were
charged separately by informations with selling a counterfeit
controlled substance, contrary to Fla. Stat. 817.563 (1981)
(RB 34-35; RD 115; RG 30). Each one moved to dismiss the
information by claiming that the statute is unconstitutional
(RB 46-49; RD 123-125; RG 38-44). In Bussey, the trial court

granted the motion (R 61-63) and in Dotson and Gaines, the

motions were denied (RD 125A, RG 54-55). The State appealed
from the order of dismissal in Bussey (RB 97) and the
Defendants appealed in the other cases (RD 129; RG 51).

The Fourth District Court of Appeal issued an

opinion in State v. Bussey on January 11, 1984. The court,

in a 2-1 opinion, held Fla. Stat. 817.563 (1981)
unconstitutional as violating due process requirements
in that it does not contain any requirement of intent as
to the sale of a counterfeit drug. The court also held
the statute is vague and not a valid exercise of police
power because it does not say whether the person selling
the counterfeit drug must know it to be counterfeit or
know it not to be counterfeit, and its definition and

penalty provisions are vague. State v. Bussey, So.2d R

4DCA No. 82-2145 (Op. filed January 11, 1984) (slip op. at
3-5). On January 18, 1984, the Court of Appeal issued a

2-1 opinion in Dotson v. State, So.2d , 4DCA No. 83-141

(Op. filed January 18, 1984), in which it reversed the



Defendant's conviction under Fla. Stat. 817.563 (1981),
relying on its decision in Bussey. Subsequently, the
court also reversed Gaines' conviction and again relied

on the Bussey decision. Gaines v. State, So.2d ,

4DCA CaseiNo. 83-629 (Op. filed January 25, 1984).

The State filed timely Notices of Appeal (after
its Motions for Rehearing were denied) from all three
decisions and this Court granted the State's Motion to

Consolidate.



POINT INVOLVED

WHETHER THE COURT OF APPEAL ERRED
IN HOLDING FLA. STAT. 817.563 (1981)
UNCONSTITUTIONAL?



ARGUMENT

FLA. STAT. 817.563 (1981) IS
CONSTITUTIONAL.

Fla. Stat. 817.563 (1981) provides:

817.563 Controlled substance named
or described in s. 893.03; sale of
substance in lieu thereof.--It is
unlawful for any person to agree, con-
sent, or in any manner offer to un-
lawfully sell to any person a controlled
substance named or described in
s. 893.03 and then sell to such person
any other substance in lieu of such
controlled substance. Any person
who violates this section with
respect to:

(1) A controlled substance named
or described in s. 893.03(1), (2), (3),
or (4) is guilty of a felony of the
third degree, punishable as provided
in s. 775.082, s. 775.083, or
s. 775.084%.

(2) A controlled substance named

or described in s. 893.03(5) is guilty

of a misdemeanor of the second degree,

punishable as provided in s. 775.082,

s. 775.083, or s. 775.084.

The Court of Appeal found the statute unconstitutional
because it lacks a specific intent requirement, is wvoid
for vagueness, and an invalid exercise of the police power.
The State maintains the statute is constitutional, and

urges this Court to follow the holdings of the First

District in State v. Thomas, 428 So.2d 327 (1DCA Fla. 1983) and the

Second in M.P. v. State, 430 So.2d 523 (2DCA Fla. 1983),

which so found.



A. Fla. Stat. 817.563 (1981) is
not rendered unconstitutional
by the absence of an express
requirement of proof of intent
to sell a counterfeit drug.
The Court of Appeal found the statute uncon-
stitutional because the legislature was not empowered
to do away with the element of intent. The court cited

this Court's decisions in State v. Allen, 362 So.2d 10

(Fla. 1978) and Bell v. State, 394 So.2d 979 (Fla. 1981).

In so doing, the court failed to recognize, as this Court

has in State v. Dunmann, 427 So.2d 166 (Fla. 1983), that

the legislature has the power to dispense with intent as
an element of a crime and to prescribe punishment without
regard to the mental attitude of an accused. What
distinguishes Bell and Allen from the instant case is
that in those cases, it was unclear whether the legislature
had intended to eliminate specific criminal intent as an
element of the offense proscribed. By contrast, in the
instant case, the legislature had the power to, and did,
dispense with the element of intent in defining the

crime of offering to sell a controlled substance and then
selling a counterfeit onme.

In M.P. v. State, supra, the court construed the

statute as focusing on the offer of an unlawful sale,
regardless of whether there is any intent to actually sell

a controlled substance. In State v. Thomas, supra, the court

found only general intent, the intent to do the act



prohibited, is required as to the second element of the
crime, the sale itself. Thus, the State must still prove
general intent in that the defendant intended to do the
act prohibited, i.e., offer to sell and then sell a

substance. See, State v. Oxx, 417 So.2d 287 (5DCA Fla. 1982);

LaRussa v. State, 142 Fla. 504, 196 So. 302 (1940). If the

defendant then puts mistake or lack of knowledge at
issue, the question is for the jury to determine. State v.

Oxx, supra, note 2. It is difficult to imagine anyone

"innocently'" offering to sell a substance which they
represent to be illicit and controlled. To interpret the
statute as requiring the State to prove the seller was
aware of the scientific contents of every substance sold
in an illicit drug transaction would frustrate the public
policy considerations regarding narcotics trafficking.
Such a requirement is both unrealistic and impracticable.
Section 817.563 requires only that an individual knowingly
and intentionally engage in the sale of a substance
represented to be controlled under Fla. Stat. 893.03.

In construing a statute, Florida courts have
consistently held that a statute should be interpreted and
applied so as to give effect to the obvious intent of the
legislature regardless of whether such construction varies

from the statute's literal meaning. Hutchinson v. State,

315 So.2d 546 (Fla. 1975); State v. Beasley, 317 So.2d 750

(Fla. 1975); Florida Jai Alai, Inc. v. Lake Howell Water and




Reclamation District, 274 So.2d 522 (Fla. 1973); Deltona

Corp. v. Florida Public Service Commission, 200 So.2d 905

(Fla. 1969); Beebe v. Richardson, 23 So.2d 718 (Fla. 1945).

The words of the legislature are to be construed in their

"plain and ordinary sense." Pederson v. Green, 105 So.2d 1

(Fla. 1958).

Further, the courts in construing statutes have
a responsibility to avoid a determination of unconstitution-
ality whenever a fair construction can be gleaned within

constitutional limits. White v. State, 330 So.2d 3

(Fla. 1976). It is well settled that courts are not
concerned with the wisdom or motives of the state legis-
lature in enacting a law. The concern of the courts must
be with the validity of the enactment when measured by

organic requirements. State v. Reese, 222 So.2d 732

(Fla. 1969). The court below departed from these principles
by finding Section 817.563 unconstitutional.

B. Fla. Stat. 817.563 (1981) is

not unconstitutionally vague.

Contrary to the conclusion of the Court of Appeal,
Section 817.563 is definite for it gives a person of
ordinary intelligence fair notice of what conduct is
forbidden, to-wit: the agreement, consent or offer to
unlawfully sell a substance represented to be a controlled
substance followed by a sale of any other substance in

lieu of the controlled substance is forbidden.



When the language in a statute conveys a
warning that is sufficiently definite as to the proscribed
conduct as measured by common understanding, no constitution-

al violation has occurred. Morales v. State, 407 So.2d 230

(3DCA Fla. 1981). As this Court has stated:

To make a statute sufficiently certain
to comply with constitutional require-
ments, it is not necessary that it
furnish detailed plans and specifica-
tions of the act or conduct prohibited.
Impossible standards are not required.

Orlando Sports Stadium, Inc. v. State, 262 So.2d 881, 884

(Fla. 1972). Hence, the statute sub judice comports with

due process of law.

Regarding the penalty provisions of the statute,
from its plain language, if a person offers to sell an illegal
drug, it is the type of.drug'offered for sale that determines
the penalty applied, for the actual sale of a controlled
substance would be charged under Fla. Stat. 893.13(1l)(a).
Therefore, neither the statute itself nor its penalty
provisions are unconstitutionally wvague.

C. Fla. Stat. 817.563 (1981) is a

valid exercise of the police power.

The legislature in enacting Fla. Stat. 817.563,

did so to implement several important public policies which

are enumerated in State v. Thomas, 428 So.2d 327, 331

(1DCA Fla. 1983). These include avoiding unintended over-
doses, ensuring the effectiveness of drug education programs,
and preventing the enrichment of organized crime. Id.

As the Thomas court recognized, when the legislature

9



acts in the area of determining necessary measures for
the protection of the public health, safety and welfare,

the courts should not substitute their judgment. State v. Yu,

400 So.2d 762 (Fla. 1981); State v. Reese, 222 So.2d 732,

736 (Fla. 1969); Hamilton v. State, 366 So.2d 8 (Fla. 1978).

The Court of Appeal erred in so doing.

10



CONCLUSION

Wherefore, based on the foregoing reasons and
authorities cited therein, the Appellant respectfully
requests that the decisions of the Fourth District Court
of Appeal holding Fla. Stat. 817.563 unconstitutional be
reversed and remanded with appropriate directions.

Respectfully submitted,

JIM SMITH
Attorney General
Tallahassee, FL 32301
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JOYéz.’SHEARER

Assistant Attorney General
111 Georgia Avenue, Room 204
West Palm Beach, FL 33401
(305) 837-5062

Counsel for Appellant
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