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I N  THE SUPREME COURT OF FLORIDA 

ANDREA HICKS JACKSON, 

A p p e l l a n t ,  

v .  

STATE OF FLORIDA, 

Appe l lee .  

CASE NO.  64,973 

INITIAL BRIEF OF APPELLANT 

I PRELIMINARY STATEMENT 

A p p e l l a n t ,  as r e f e r r e d  t o  i n  t h i s  b r i e f ,  w a s  t h e  de fendan t  below. Ap- 

p e l l e e ,  t h e  S t a t e  of F l o r i d a ,  w a s  t h e  p r o s e c u t i n g  a u t h o r i t y .  

The r e c o r d  on a p p e a l  c o n s i s t s  of f i f t e e n  volumes: Volumes I through 

I V  w i l l  b e  r e f e r r e d  t o  as "R,"  w h i l e  Volumes V through XV w i l l  be  r e f e r r e d  

t o  as "T. I' 

I1 STATEMENT OF THE CASE AND FACTS 

An ind ic tment  charged t h a t  on May 17,  1983, a p p e l l a n t  committed murder 

i n  t h e  f i r s t  d e g r e e  of Gary Bevel.  (R-10). [Due t o  t h e  a n t i c i p a t e d  l e n g t h  

of t h i s  b r i e f ,  t h e  f o l l o w i n g  i s  n o t  in tended  t o  b e  a  complete  summary of t h e  

ev idence  p r e s e n t e d  a t  t r i a l .  F u r t h e r  f a c t s  of t h e  c a s e ,  as t h e y  r e l a t e  t o  

t h e  p a r t i c u l a r  i s s u e  r a i s e d ,  w i l l  be  s e t  f o r t h  i n  t h e  a p p r o p r i a t e  s e c t i o n  

of t h e  argument.]  

On t h e  a f t e r n o o n  of May 17,  1983, a p p e l l a n t  d r o v e  h e r  v e h i c l e ,  which 

s h e  purchased a s  i s  A p r i l  2nd, t o  t h e  used c a r  l o t  r e q u e s t i n g  t h a t  t h e  c a r -  

b u r e t o r  be  f i x e d .  When t h e  d e a l e r  r e f u s e d ,  a p p e l l a n t  l e f t  angry.  (T-1020- 

1029) .  Around 10:OO p.m., a p p e l l a n t ' s  ne ighbors  observed h e r  b r e a k i n g  t h e  

windows of h e r  c a r .  (T-937-939,991,1063,1083). The p o l i c e  were c a l l e d .  
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O f f i c e r  Bevel was t h e  f i r s t  o f f i c e r  t o  a r r i v e  and O f f i c e r  G r i f f i n  a r r i v e d  

t h e r e  s h o r t l y  t h e r e a f t e r .  (T-939-942,999). A f t e r  a p p e l l a n t  a d v i s e d  them 

t h a t  someone had d e s t r o y e d  t h e  windows of h e r  c a r ,  upon t h e i r  r e q u e s t ,  ap- 

p e l l a n t  produced h e r  b i l l  of s a l e  from h e r  apar tment .  (T-1010-1012). Of- 

f i c e r  G r i f f i n  l e f t  Bevel t o  w r i t e  o u t  a c r i m i n a l  misch ie f  r e p o r t  on t h e  ve- 

h i c l e .  (T-1013). Witnesses  overheard O f f i c e r  Bevel a s k  a p p e l l a n t  i f  s h e  

wanted a wrecker  c a l l e d .  (T-944,1053). I n  r e s p o n s e  t o  a c a l l  from Bevel 

and a t  h i s  d i r e c t i o n ,  t h e  v e h i c l e  w a s  towed t o  Rocket Motors. (T-1030-1040). 

T h e r e a f t e r ,  O f f i c e r  Bevel was t o l d  by Anna A l l e n  and h e r  s ister,  Gina,  

t h a t  a p p e l l a n t  had broken t h e  windows from h e r  c a r .  (T-945-946,991). A s  

Bevel approached a p p e l l a n t ,  s h e  demanded t o  know where h e r  c a r  was. (T- 

948,1048,1067).  Bevel t h e n  adv i sed  a p p e l l a n t  t h a t  s h e  was under a r r e s t  f o r  

f i l i n g  a f a l s e  compla in t .  (T-948-949,1048-1049,1067,1084) .  A p p e l l a n t  v e r -  

b a l l y  and p h y s i c a l l y  r e s i s t e d  him. (T-949-950,960,971,1050,1072,1085). Of- 

f i c e r  Bevel opened t h e  rear door  of h i s  c a r  and,  i n  t h e  c o n t i n u i n g  s t r u g g l e ,  

shoved h e r  i n s i d e .  (T-950-951,969,976-978,1068,1072). A p p e l l a n t  was t h e n  

overheard t o  s a y  "you ' re  h u r t i n g  me" and you made me drop my damned keys." 

(T-951,1051,1069,1075,1086). O f f i c e r  Bevel appeared t o  move backwards and 

a p p e l l a n t  t h e n  f i r e d  h e r  gun r e p e a t e d l y .  (T-951,957,969,1052,1069-1070,1073, 

1086) .  Appe l lan t  them pushed Bevel from h e r  and r a n .  (T-957,981,1052,1070). 

When o f f i c e r s  a r r i v e d ,  O f f i c e r  Bevel ,  who was wear ing a b u l l e t - p r o o f  

v e s t ,  w a s  observed w i t h  t h e  upper  p a r t  of h i s  body l y i n g  on t h e  back seat 

of h i s  c a r .  (T-1116,1146,1234). H e  w a s  pronounced dead on a r r i v a l  a t  t h e  

h o s p i t a l .  (T-1154). An au topsy  r e v e a l e d  f o u r  gunshot  wounds i n  t h e  head,  

a gunshot  wound on t h e  l e f t  back and one on  t h e  r i g h t  s h o u l d e r .  (T-1188). 

Cause of d e a t h  was m u l t i p l e  gunshot wounds t o  t h e  head.  (T-1192). I n  t h e  

o p i n i o n  of t h e  medica l  examiner and t h e  f i r e a r m s  examiner ,  t h e  wound over  

t h e  r i g h t  eyebrow was f i r e d  a t  c l o s e ,  i f  n o t  c o n t a c t ,  r ange .  (T-1188,1211, 

1 3 3 7 ~ - 1 3 3 8 ) .  



Between 1:30 and 2:00 a.m., a p p e l l a n t  a r r i v e d  a t  t h e  house  of S h i r l e y  

Freeman. (T-1288-1289). A p p e l l a n t ,  who had blood on h e r  c l o t h i n g  which s h e  

t h e r e a f t e r  washed, t o l d  M s .  Freeman t h a t  s h e  had s h o t  a  cop f i v e  o r  s i x  

t i m e s  because  "she wasn ' t  going back t o  j a i l "  and s i n c e  s h e  d i d n ' t  l i k e  

men touching h e r .  (T-1291-1294). Appe l lan t  had a  s m a l l  .22 handgun i n  

h e r  p o s s e s s i o n .  (T-1294-1295). Appe l lan t  l e f t  t h e  house  around 3:30 t o  

4:30 a.m. by t a x i c a b ,  a p p a r e n t l y  t a k i n g  t h e  gun w i t h  h e r .  (T-1296-1297). 

C a r l  Lee, J r . ,  a  t a x i c a b  d r i v e r ,  t e s t i f i e d  t h a t  h e  picked a p p e l l a n t  up from 

t h e  Freeman house.  During t h e  r i d e ,  a s t r u g g l e  ensued over  t h e  gun. (T- 

1317-1325). 

Appe l lan t  was a r r e s t e d  around 5:00 a.m. a t  h e r  husband 's  apar tment ,  

which had been t h e  v i c i n i t y  of t h e  s h o o t i n g .  (T-1326-1327,1349-1356,1363- 

1364) .  A s m a l l  c a l i b e r  handgun, which b a l l i s t i c s  t e s t i n g  showed f i r e d  t h e  

s h o t s ,  was found i n  a c l o t h e s  b a s k e t  i n s i d e  t h e  apar tment .  (T-1329-1331, 

1335-1337b). The t r i g g e r  p u l l  of t h e  weapon w a s  6  pounds, s i n g l e  a c t i o n  

and 14 pounds, double  a c t i o n .  (T-1342). 

At t h e  c l o s e  of t h e  s t a t e ' s  c a s e ,  a p p e l l a n t ' s  motion f o r  judgment of 

a c q u i t t a l  w a s  den ied  a s  was h e r  renewed mot ion f o r  judgment of a c q u i t t a l .  

(T-1419,1422). 

Fol lowing j u r y  i n s t r u c t i o n s  (T-17-8-1733), t h e  j u r y  r e t u r n e d  a v e r d i c t  

of g u i l t y  of murder i n  t h e  f i r s t  degree .  (T-1740-1741). 

Fol lowing t h e  p e n a l t y  phase ,  t h e  j u r y  recommended i m p o s i t i o n  of t h e  

d e a t h  p e n a l t y .  (T-2069, R-587). The t r i a l  judge  imposed t h e  d e a t h  s e n t e n c e  

f i n d i n g  as a g g r a v a t i o n  t h a t  t h e  cr ime was committed t o  avoid  a r r e s t ,  t h a t  

t h e  cr ime was committed t o  h i n d e r  law enforcement ,  and t h a t  t h e  cr ime was 

c o l d ,  c a l c u l a t e d  and p remedi ta ted .  (R-599-607). 

Not ice  of a p p e a l  was t i m e l y  f i l e d .  (R-610). 



I11 ARGUMENT 

ISSUE I 

THE TRIAL COURT ERRED IN DENYING APPELLANT'S MOTION 
TO DISMISS THE INDICTMENT AFTER SHE ESTABLISHED AN 
UNREBUTTED PRIME FACIE CASE OF DISCRIMINATION AGAINST 
MEMBERS OF HER RACE AND SEX WITH REGARD TO THE SELEC- 
TION OF THE GRAND JURY FOREMEN EMPANELED IN DUVAL 
COUNTY, THEREBY VIOLATING THE FIFTH, SIXTH AND FOUR- 
TEENTH AMENDMENTS TO THE UNITED STATES CONSTITUTION. 

Appellant, a black female, sought to dismiss the grand jury indictment 

returned against her on the basis that the grand jury foreman selection pro- 

cess had systematically excluded blacks and women (R-116-118). Appellant 

contends the denial of her motion was erroneous and as a result she has been 

denied her Sixth Amendment right to a fair-cross-section of the community 

and her Fifth and Fourteenth Amendment right to a grand jury untainted by 

invidious discrimination. 

In Castaneda v. Partida, 430 U.S. 482, 494 (1977), the Supreme Court 

summarized the requirements for proving an equal protection violation: 

The first step is to establish that the group is one 
that is a recognizable, distinct class, . . . . Next, 
the degree of underrepresentation must be proved, by 
comparing the proportion of the group in the total 
population to the proportion called to serve as grand 
jurors, over a significant period of time . . . . Fi- 
nally, . . . a selection procedure that is susceptible 
of abuse or is not racially neutral supports the pre- 
sumption of discrimination raised by the statistical 
showing. 

To rebut such a prima facie case, the government must prove the absence of 

discriminatory intent. Id. at 497-98. In Duren v. Missouri, 439 U.S. 357, 

364 (1979), the elements of a prima facie violation of the fair-cross-section 

requirement were set out: 

[Tlhe defendant must show (1) that the group alleged 
to be excluded is a "distinctive" group in the com- 
munity; (2) that the representation of this group in 
venires from which juries are selected is not fair 
and reasonable in relation to the number of such per- 
sons in the community; and (3) that this underrepre- 
sentation is due to systematic exclusion of the group 
in the jury-selection process. 

In order to rebut such a prima facie case, the government must establish a 



significant governmental interest justifying imbalance of classes. - Id. at 

The first part of the prima facie test under Castaneda or Duren is 

clearly satisfied here because both black persons, Strauder v. West Virginia, 

100 U.S. 303 (1879), and women, Taylor v. Louisiana, 419 U.S. 522 (1975), 

constitute recognizable, distinct classes. The evidence presented by appel- 

lant established a significant underrepresentation of both blacks and women 

as grand jury foremen.' The grand jury foremen selection procedure as estab- 

lished by Section 905.08, Florida Statutes (1981) is susceptible of abuse. 

See Rose v. Mitchell, 443 U.S. 545 (1979). Since appellant has satisfied - 

the three requirements to establish a prima facie case, the burden of proof 

shifted to the government to rebut the presumption of unconstitutional action. 

Appellant submits the state failed in this burden. 

Appellant is cognizant of this Court's decision in Andrews v. State, 

443 So.2d 78 (Fla. 1983), where testimony similar to that presented here2 was 

found sufficient to rebut the presumption of discrimination. Appellant sub- 

mits, however, that that conclusion should be reconsidered in light of Guice 

v. Fortenberry, 722 F.2d 276 (5th Cir. 1984). There, the rebutting evidence 

The statistical data reflected that from 1966 through the spring of 1983 
there have been 848 grand jurors with a total of 37 grand jury foremen. Of 
those 848 grand jurors, 195 or 23% were black. Only 2 of the foremen, or 
5.5% were black. Of the total, 378 or 45% were female. Only 1 of the fore- 
men, or 2.7% were female. ( - )  The voter registration list reflected 
that during this period of time black voters constituted 23%. (R-397). For 
the time period from 1981 to 1983, women comprised 55% of the registered 
voters. (R-397). The 1960,, 1970 and 1980 census showed women comprised 52% 
of the population of Duval County. (R-398). The underrepresentation of 
women as foremen was statistically significant at the .0001 level, one out 
of 10,000 chance of happening, or a binomial standard deviation of 6.0017. 
(R-404,408). The underrepresentation of blacks as foremen was significant 
at the .0256 level or a binomial deviation of 2.5436. (R-410-411). -- See also 
(R-460-465). 

2 
The state presented the testimony of Judges Shepard, Harding, and Richard- 

son. (R-424-476). Each judge denied that selection of the foreman was based 
upon race or sex. (R-433,451,476). The criteria used included leadership 
ability, community involvement, and managerial experience. (R-432,451,458, 
473) . 



c o n s i s t e d  of t h e  t e s t imony  of Judge Adams t h a t  h e  s e l e c t e d  a s  foreman 

t h e  i n d i v i d u a l  whom h e  b e l i e v e d  t o  be  b e s t  q u a l i f i e d  f o r  t h e  p o s i t i o n ,  

r e g a r d l e s s  of r a c e .  H i s  s e l e c t i o n  p rocedure  was h i g h l y  s u b j e c t i v e ,  and 

f o r  t h e  most p a r t ,  h e  r e l i e d  upon h i s  p e r s o n a l  knowledge of t h e  q u a l i f i c a -  

t i o n s  of p o t e n t i a l  foremen. There  was no i n d i c a t i o n  of any s y s t e m a t i c  a t -  

tempt t o  o b t a i n  o b j e c t i v e  i n f o r m a t i o n  about  t h e  q u a l i f i c a t i o n s  of members 

of t h e  grand j u r y  v e n i r e .  I n  f i n d i n g  t h a t  t h i s  tes t imony was i n s u f f i c i e n t  

t o  overcome t h e  presumption of d i s c r i m i n a t i o n ,  t h e  c o u r t  d i s t i n g u i s h i n g  

Uni ted S t a t e s  v .  Perez-Hernandez, 672 F.2d 1380 (11 th  C i r .  1982) ,  s t a t e d :  

The r e c o r d  i n  t h i s  c a s e ,  u n l i k e  P e r e z ,  shows t h a t  
t h e r e  were no o b j e c t i v e  c r i t e r i a  o r  g u i d e l i n e s  
under which Judge Adams o p e r a t e d  i n  h i s  s e l e c t i o n  
of grand j u r y  foremen. Although h i s  tes t imony was 
r e p l e t e  w i t h  " a f f i r m a t i o n s  of good f a i t h "  i n  t h e  
performance of h i s  d u t i e s ,  i t  a l s o  r e v e a l e d  t h a t  
h i s  approach t o  t h e  s e l e c t i o n  p r o c e s s  was necessa r -  
i l y  s u b j e c t i v e  and b i a s e s .  W e  b e l i e v e ,  as do our  
c o l l e a g u e s  on t h e  Eleventh  C i r c u i t ,  t h a t  " t e s t i -  
mony from . . . a l l e g e d  d i s c r i m i n a t o r s  shou ld  b e  
viewed w i t h  a g r e a t  d e a l  of j u d i c i a l  s c r u t i n y . "  
Uni ted  S t a t e s  v .  Perez-Hernandez, 672 F.2d a t  1387. 

I d .  a t  281. Here,  a s  w e l l ,  t h e  r e b u t t a l  tes t imony shou ld  be  h e l d  i n a d e q u a t e .  - 

To t h e  e x t e n t  t h a t  Andrews i s  based upon a  c o n c l u s i o n  t h a t  t h e  F l o r i d a  grand 

j u r y  foreman i s  c o n s t i t u t i o n a l l y  i n s i g n i f i c a n t ,  a p p e l l a n t  s e e k s  r e c o n s i d e r a -  

t i o n  of t h a t  i s s u e  f o r  t h e  r e a s o n s  s e t  f o r t h  i n  t h e  d i s s e n t s  i n  Andrews and 

Hobby v .  Uni ted S t a t e s ,  - U.S. - (1984)(35 Cr.L. 3185).  



ISSUE I1 

THE TRIAL COURT ERRED IN DENYING APPELLANT'S MOTIONS 
I N  LIMINE AND MOTIONS FOR MISTRIAL AND I N  ALLOWING 
THE STATE TO INTRODUCE EVIDENCE OF A COLLATERAL CRIME 
FOR WHICH APPELLANT HAD PREVIOUSLY BEEN ACQUITTED I N  
VIOLATION OF THE FIFTH AND FOURTEENTH AMENDMENTS TO THE 
UNITED STATES CONSTITUTION. 

A t  a p p e l l a n t ' s  t r i a l ,  t h e  s t a t e  i n t r o d u c e d  t h e  tes t imony of Carl Lee,  

J r .  M r .  Lee,  a  t a x i c a b  d r i v e r ,  had picked up a p p e l l a n t  a t  4:20 a . m .  on May 

1 7 t h  from S h i r l e y   ree em an's house f o r  t h e  purpose  of t a k i n g  h e r  t o  t h e  South- 

s i d e  a r e a  o r  t o  t h e  bus s t a t i o n .  During t h e  r i d e ,  a p p e l l a n t  had f a l l e n  a s l e e p ,  

s o  M r .  Lee s topped  t h e  cab.  M r .  Lee t h e n  t e s t i f i e d  a s  f o l l o w s :  

A s  a  l a s t  r e s o r t ,  I went back t o  t h e  s h o u l d e r  and 
nudged a g a i n .  A t  t h a t  t ime ,  s h e  awoke. Her hand 
went i n t o  t h e  c r o t c h  of h e r  p a n t s .  My r e a c t i o n  was 
j u s t  t o  g r a b  over  and g a i n  c o n t r o l  of h e r  hand. I 
p u l l e d  h e r  hand o u t ,  and when I d i d ,  t h e r e  was a  
s m a l l  c a l i b e r  handgun i n  h e r  hand, which I took  and 
f o r c e d  i n t o  t h e  f l o o r b o a r d  of t h e  c a r .  A f t e r  g e t t i n g  
t h e  gun i n t o  t h e  f l o o r b o a r d  of t h e  c a r ,  I reached 
over  and opened t h e  door ,  g o t  t h e  gun o u t  of h e r  
hand and threw i t  o u t  of t h e  c a r .  A f t e r  t h a t ,  we 
g o t  o u t  of t h e  c a r .  I r a n  and p icked  up t h e  gun and 
threw i t  a s  f a r  a s  I p o s s i b l y  could .  A t  t h a t  t ime,  
s h e  r a n  towards t h e  gun. I g o t  back i n t o  t h e  c a r ,  
p u t  i t  i n  r e v e r s e ,  and was backing up. 

(T-1321-1322). Appe l lan t  u n s u c c e s s f u l l y  sought  t o  p r e c l u d e  admiss ion  of 

t h i s  tes t imony s i n c e  a p p e l l a n t  had p r e v i o u s l y  been t r i e d  a s  a r e s u l t  of 

t h e  gun i n c i d e n t  and had been found n o t  g u i l t y .  (R-365-371, T-349-381,841- 

855,1324-1325). S i n c e  M r .  Lee 's  t e s t imony  impl ied  t h e  commission of a  c o l -  

l a t e r a l  o f f e n s e  f o r  which a p p e l l a n t  had been a c q u i t t e d ,  t h e  admiss ion of 

such tes t imony was p r e j u d i c i a l l y  e r roneous .  

I n  S t a t e  v .  P e r k i n s ,  349 So.2d 161 (Fla .1977) ,  t h i s  Court  reviewed 

t h e  d e c i s i o n  of t h e  F o u r t h  D i s t r i c t  Court  of Appeal i n  P e r k i n s  v .  S t a t e ,  

332 So.2d 649 ( F l a .  4 t h  DCA 1976) ,  which had h e l d  t h a t  t h e  admiss ion of 

ev idence  of c r imes  f o r  which a  de fendan t  h a s  been a c q u i t t e d  i s  b a r r e d  from 

admiss ion  i n t o  ev idence  under t h e  g u a r a n t e e  a g a i n s t  doub le  jeopardy i n  t h e  

F i f t h  Amendment t o  t h e  Uni ted S t a t e s  C o n s t i t u t i o n .  While d i s a g r e e i n g  w i t h  

t h i s  ho ld ing  of t h e  Four th  D i s t r i c t ,  t h i s  Cour t ,  r e l y i n g  i n  p a r t  upon Wingate 

-7- 



v .  Wainwright, 464 F.2d 209 ( 5 t h  C i r .  1972) and Blackburn v .  Cross ,  510 

F.2d 1014 ( 5 t h  C i r .  1975) ,  h e l d  t h a t  n o t i o n s  of fundamental  f a i r n e s s  r e -  

q u i r e d  t h e  e x c l u s i o n  of ev idence  of a c q u i t t e d  c r imes .  T h i s  Court  no ted :  

We a g r e e  w i t h  Wingate t h a t  i t  i s  fundamental ly  u n f a i r  
t o  a defendan t  t o  admit  ev idence  of a c q u i t t e d  c r imes .  
To t h e  e x t e n t  t h a t  ev idence  of t h e  a c q u i t t e d  cr ime 
t e n d s  t o  prove t h a t  i t  was indeed committed, t h e  de- 
f e n d a n t  i s  f o r c e d  t o  r e e s t a b l i s h  a d e f e n s e  a g a i n s t  i t .  
P r a c t i c a l l y ,  h e  must do s o  because  of t h e  p r e j u d i c i a l  
e f f e c t  t h e  ev idence  of t h e  a c q u i t t e d  cr ime w i l l  have 
i n  t h e  minds of t h e  j u r y  i n  d e c i d i n g  whether  h e  com- 
m i t t e d  t h e  cr ime be ing  t r i e d .  It i s  i n c o n s i s t e n t  w i t h  
t h e  n o t i o n s  of f a i r  t r i a l  f o r  t h e  s t a t e  t o  f o r c e  a de- 
f e n d a n t  t o  r e s u r r e c t  a p r i o r  d e f e n s e  a g a i n s t  a  cr ime 
f o r  which h e  i s  n o t  on t r i a l .  There fore ,  we ho ld  t h a t  
ev idence  of c r imes  f o r  which a defendan t  h a s  been ac- 
q u i t t e d  i s  n o t  a d m i s s i b l e  i n  a subsequent  t r i a l .  

S t a t e  v .  P e r k i n s ,  s u p r a  a t  163-164. Accord, A l b e r t  v .  Montgomery, 732 F.2d 

865 (11 th  C i r .  1984) ;  Uni ted S t a t e s  v .  K e l l e r ,  624 F.2d 1154 (3d C i r .  1980) ;  

Uni ted S t a t e s  v .  Mespoulede, 597 F.2d 329 (2d C i r .  1979) ;  S t a t e  v .  L i t t l e ,  

350 P.2d 756 (Ar iz .  1960) ;  Asher v .  Commonwealth, 324 S.W.2d 824 (Ky. 1959) ;  

Peop le  v .  Milano,  399 N.Y.S. 2d 226 (1977) ;  S t a t e  v .  Holman, 611 S.W.2d 411 

(Tenn. 1981) ;  S t a t e  v .  Kerwin, 340 A.2d 45 (Vt. 1975) .  -- See a l s o ,  S t a t e  v .  

Wakef ie ld ,  278 N.W.2d 307, 308-309 (Minn. 1979) ,  where t h e  Minnesota Supreme 

Court  no ted :  

The g e n e r a l  j u d i c i a l  h o s t i l i t y  toward ev idence  of o t h e r  
cr imes i s  w e l l  known and j u s t i f i a b l e .  

R e s t r i c t e d  c a t e g o r i e s  and p r o c e d u r a l  s a f e g u a r d s ,  however, 
do n o t  e l i m i n a t e  p r e j u d i c e  t o  t h e  de fendan t  nor  f r e e  him 
from t h e  n e c e s s i t y  t o  defend a g a i n s t  such ev idence .  We 
can  f i n d  no j u s t i f i c a t i o n  f o r  r e q u i r i n g  a  de fendan t  t o  
b e a r  t h e s e  burdens  when, as h e r e ,  he  h a s  been t r i e d  and 
a c q u i t t e d  of t h e  o t h e r  charge .  . . . [ I ] t  i s  a b a s i c  t e n e t  
of o u r  j u r i s p r u d e n c e  t h a t  once t h e  s t a t e  has  mustered i t s  
ev idence  a g a i n s t  a defendan t  and f a i l e d ,  t h e  m a t t e r  i s  
done. I n  t h e  eyes  of t h e  law t h e  a c q u i t t e d  de fendan t  i s  
t o  b e  t r e a t e d  as innocen t  and i n  t h e  i n t e r e s t s  of f a i r n e s s  
and f i n a l i t y  made no more t o  answer f o r  h i s  a l l e g e d  cr ime.  
It i s  our  view t h a t  t h e  admiss ion i n t o  a t r i a l  of ev idence  
of c r imes  of which t h e  de fendan t  h a s  been a c q u i t t e d  p r e j u -  
d i c e s  and burdens  t h e  de fendan t  i n  c o n t r a v e n t i o n  of t h i s  
b a s i c  p r i n c i p l e  and i s  fundamental ly  u n f a i r .  T h e r e f o r e ,  
we conclude t h a t  under no c i rcumstances  i s  ev idence  of a 



cr ime o t h e r  t h a n  t h a t  f o r  which a defendan t  i s  on 
t r i a l  a d m i s s i b l e  when t h e  de fendan t  h a s  been ac- 
q u i t t e d  of t h a t  o t h e r  o f f e n s e .  

[Emphasis s u p p l i e d ] .  

Under t h e  f o r e g o i n g  c a s e s ,  Carl L e e ' s  t e s t imony  concerning t h e  s t r u g g l e  

over  t h e  gun shou ld  n o t  have been admi t t ed  i n t o  ev idence  s i n c e  a p p e l l a n t  had 

p r e v i o u s l y  been a c q u i t t e d  of t h e s e  c r imes .  Appe l lan t  must be  awarded a new 

t r i a l .  



ISSUE 111 

THE TRIAL COURT REVERSIBLY ERRED I N  FAILING 
TO GRANT APPELLANT'S MOTION FOR MISTRIAL WHEN 
TESTIMONY INFERRING PRIOR CRIMINAL CONDUCT ON 
THE PART OF APPELLANT WAS IMPROPERLY INTRO- 
DUCED AT HER TRIAL, THEREBY DEPRIVING HER THE 
FOURTEENTH AMENDMENT RIGHT TO A FAIR TRIAL. 

F l o r i d a  law h a s  c o n s i s t e n t l y  deemed i n a d m i s s i b l e  ev idence  t e n d i n g  

t o  show t h a t  t h e  accused was a r r e s t e d ,  s u s p e c t e d ,  charged,  o r  c o n v i c t e d  of 

cr imes f o r  which t h e  accused was n o t  on t r i a l ,  t h e  t h e o r y  b e i n g  t h a t  a j u r y  

i s  bound t o  be  u n f a i r l y  p r e j u d i c e d  a g a i n s t  t h e  accused by r e a s o n  of t h e i r  

knowledge of t h e  u n r e l a t e d  cr ime.  Marrero v .  S t a t e ,  343 So.2d 883 ( F l a .  

2d DCA 1977) .  Accord, K e l l y  v. S t a t e ,  371 So.2d 1 6 3  ( F l a .  1st DCA 1979) ;  

Harmon v .  S t a t e ,  394 So.2d 1 2 1  ( F l a .  1st DCA 1980) ;  C l a r k  v .  S t a t e ,  337 

So.2d 858 ( F l a .  2d DCA 1976) ;  Whitehead v. S t a t e ,  279 So.2d 99  l la. 2d 

DCA 1973) .  T h i s  p r o h i b i t i o n  a l s o  stems from t h e  fundamental  p r i n c i p l e  t h a t  

u n l e s s  a defendan t  h a s  f i r s t  chosen t o  p l a c e  h i s  good c h a r a c t e r  i n  i s s u e ,  

t h e  s t a t e  i s  n o t  p e r m i t t e d  t o  a t t a c k  h i s  c h a r a c t e r .  E.g. ,  J o r d a n  v .  S t a t e ,  

1 7 1  So.2d 418 ( F l a .  1st DCA 1965) ;  Andrews v .  S t a t e ,  172 So.2d 505  l la. 1st 

DCA 1965) ;  Layton v .  S t a t e ,  348 So.2d 1242 ( F l a .  1st DCA 1977) ;  R o t i  v .  

S t a t e ,  334 So.2d 146 ( F l a .  2d DCA 1976) ;  P e r k i n s  v .  S t a t e ,  349 So.2d 776 

( F l a .  2d DCA 1977) ;  A l b r i g h t  v .  S t a t e ,  378 So.2d 1234 ( F l a .  2d DCA 1979) ;  

W i l t  v .  S t a t e ,  410 So.2d 924 ( F l a .  3d DCA 1982) ;  Perez  v .  S t a t e ,  434 So.2d 347 

( F l a .  3d DCA 1983) .  

I n  Mann v .  S t a t e ,  22 F l a .  600, 606-607 (1886),  t h e  Supreme Court  ex- 

p l a i n e d  t h e  r a t i o n a l e  of t h i s  p r o h i b i t i o n  as f o l l o w s :  

It i s  a w e l l  s e t t l e d  r u l e  o f  l aw t h a t  t h e  
p r o s e c u t i o n  cannot  c a l l  w i t n e s s e s  t o  impeach 
t h e  c h a r a c t e r  of t h e  de fendan t  u n l e s s  t h e  
de fendan t  p u t  i t  i n  i s s u e .  P a r t i c u l a r  a c t s  
of h i s ,  o r  commission of o t h e r  c r imes  i n  no 
way r e l a t e d  t o  t h e  one  on t r i a l ,  cannot  be  
proved a g a i n s t  him. Evidence of t h e  bad 
c h a r a c t e r  o f  t h e  de fendan t ,  as a f o u n d a t i o n  



upon which t o  r a i s e  t h e  presumption of g u i l t  
i n  t h e  p a r t i c u l a r  c a s e ,  i s  n o t  p e r m i t t e d .  
Every c a s e  must b e  t r i e d  on i t s  own m e r i t s ,  
and be  determined by t h e  c i rcumstances  
connected w i t h  i t ,  w i t h o u t  r e f e r e n c e  t o  t h e  
c h a r a c t e r  of t h e  p a r t y  charged,  o r  t h e  f a c t  
t h a t  h e  may b e  s u s p e c t e d  of having been 
g u i l t y  of committ ing o t h e r  c r imes  t h a n  t h e  
one charged.  

It i s  a maxim of our  law, t h a t  every  man i s  
presumed t o  be i n n o c e n t  u n t i l  h e  i s  proved 
t o  b e  g u i l t y .  It i s  c h a r a c t e r i s t i c  of t h e  
humanity of a l l  t h e  E n g l i s h  speak ing  peop le  
t h a t  you cannot  b lacken  t h e  c h a r a c t e r  of a 
p a r t y  who i s  on t r i a l  f o r  a l l e g e d  cr ime.  
P r i s o n e r s  o r d i n a r i l y  come b e f o r e  t h e  c o u r t  
and j u r y  under m a n i f e s t  d i s a d v a n t a g e s  .... It 
is  q u i t e  i n c o n s i s t e n t  w i t h  t h e  f a i r n e s s  of 
t r i a l  t o  which every  man i s  e n t i t l e d  t h a t  
t h e  j u r y  shou ld  be  p r e j u d i c e d  a g a i n s t  him 
by any ev idence  excep t  what r e l a t e s  t o  t h e  
i s s u e ;  above a l l ,  shou ld  i t  n o t  be  p e r m i t t e d  
t o  b lacken  h i s  c h a r a c t e r  t o  show t h a t  h e  i s  
w o r t h l e s s ,  t o  l i g h t e n  t h e  s e n s e  of r e s p o n s i -  
b i l i t y  which r e s t s  upon t h e  j u r y ,  by showing 
t h a t  he  i s  n o t  worthy of p a i n s t a k i n g  and c a r e .  

"Those fundamental  p r i n c i p l e s  o f  law l a i d  down i n  1886 a r e  as a p p l i c a b l e  

today as t h e y  were  a t  t h e  t ime  t h e y  were rendered  and are n e c e s s a r y  t o  g i v e  

c redence  t o  t h e  c o n s t i t u t i o n a l  presumption o f  innocence . .." J o r d a n  v .  S t a t e ,  

s u p r a  a t  422. 

Appe l lan t  con tends  s h e  i s  c o n s t i t u t i o n a l l y  e n t i t l e d  t o  a new t r i a l  

because  ev idence  of o t h e r  c r imes ,  r e l e v a n t  on ly  t o  d i s p a r a g e  h e r  c h a r a c t e r  

and t o  show p r o p e n s i t y  t o  commit c r imes ,  w a s  i n t r o d u c e d  a t  h e r  t r i a l ,  

the reby  denying h e r  t h e  r i g h t  t o  a f a i r  t r i a l  as guaran teed  by t h e  F o u r t e e n t h  

Amendment t o  t h e  Uni ted S t a t e s  C o n s t i t u t i o n .  Panzavecchia  v .  Wainwright, 

658 F.2d 337 ( 5 t h  C i r .  1981) ;  Uni ted S t a t e s  v .  Alphonso, 552 F.2d 605 (5 th  

C i r .  1977) .  

The s t a t e  p r e s e n t e d  t h e  t e s t imony  of S h i r l e y  Ann Freeman. M s .  Freeman 

t e s t i f i e d  t h a t  i n  t h e  e a r l y  morning hours  o f  May 1 7 t h ,  a p p e l l a n t  a r r i v e d  a t  



h e r  house  and t o l d  h e r  t h a t  s h e  had s h o t  a  p o l i c e  o f f i c e r .  (T-1287-1292). 

M s .  Freeman t e s t i f i e d  t h a t  a p p e l l a n t  had s t a t e d  t h a t  s h e  s h o t  t h e  o f f i c e r  

because  "she w a s n ' t  going back t o  j a i l . "  (T-1292). Appe l lan t  o b j e c t e d  

t o  t h e  improper i n f e r e n c e  t h a t  a p p e l l a n t  had been i n  j a i l  b e f o r e ,  r e q u e s t e d  

a  m i s t r i a l ,  and r e q u e s t e d  a  c u r a t i v e  i n s t r u c t i o n ,  a l l  of which were d e n i e d .  

(T-1293-1294). S i n c e  t h e  f a c t  t h a t  a p p e l l a n t  had p r e v i o u s l y  been i n  j a i l  

was n o t  r e l e v a n t  t o  any i s s u e  invo lved  h e r e ,  and even assuming any 

r e l e v a n c e ,  s i n c e  t h e  p r e j u d i c i a l  e f f e c t  of t h i s  t e s t imony  outweighed i t s  

p r o b a t i v e  v a l u e ,  S e c t i o n  90.403, F l o r i d a  S t a t u t e s  (1981) ,  t h e  e r roneous  

admiss ion of t h i s  p r e j u d i c i a l  ev idence  r e q u i r e s  a  new t r i a l .  

I n  Ba tes  v .  S t a t e ,  422 So.2d 1033 ( F l a .  3d DCA 1 9 8 2 ) ,  a  p o l i c e  o f f i c e r  

t e s t i f i e d  t h a t  t h e  v i c t i m  had t o l d  him t h a t  t h e  accused had s t a t e d  t o  h e r  

t h a t  h e  had been i n  p r i s o n  b e f o r e .  The c o u r t  r e v e r s e d  i n d i c a t i n g  t h a t  t h e  

s t a t e  may n o t  impugn t h e  c h a r a c t e r  of a n  accused u n l e s s  t h e  accused f i r s t  

p u t s  h i s  c h a r a c t e r  i n t o  i s s u e  a t  t r i a l .  The c o u r t  h e l d  t h e  d e f e n d a n t ' s  

m i s t r i a l  mot ion shou ld  have been g r a n t e d  and i n d i c a t e d  t h a t  t h e  e r r o r  was 

n o t  cured  by t h e  t r i a l  j u d g e ' s  c u r a t i v e  i n s t r u c t i o n .  I n  Chapman v .  S t a t e ,  

417 So.2d 1028 ( F l a .  3d DCA 1982) ,  r e v e r s a l  of t h e  d e f e n d a n t ' s  c o n v i c t i o n  

was o r d e r e d  where w i t n e s s e s  "a l luded"  t o  p r i o r  cr imes committed by t h e  

d e f e n d a n t ,  a l t h o u g h  such cr imes w e r e  n o t  s p e c i f i c a l l y  i d e n t i f i e d .  I n  

H a r r i s  v.  S t a t e ,  427 So.2d 234 ( F l a .  3d DCA 1983) a  p o l i c e  o f f i c e r  t e s t i f i e d  

t h a t  t h e  de fendan t  had a  " p r i o r  f e l o n y  p a s t . "  I n  conc lud ing  t h a t  t h e  

t r i a l  c o u r t  committed r e v e r s i b l e  e r r o r  i n  denying t h e  d e f e n d a n t ' s  mot ion f o r  

mis t r ia l ,  t h e  c o u r t  no ted  t h a t  t h e  t e s t imony  w a s  " u t t e r l y  i n a d m i s s i b l e "  a s  

i t s  s o l e  r e l e v a n c e  was t o  a t t a c k  t h e  d e f e n d a n t ' s  c h a r a c t e r  o r  t o  show h i s  

p r o p e n s i t y  t o  commit crime. F u r t h e r ,  t h e  c o u r t  no ted :  



[ T l h e  p r e s e n t a t i o n  b e f o r e  a  j u r y  of t e s t imony  
i n a d m i s s i b l e ,  as h e r e ,  ... h a s  g e n e r a l l y  been 
cons idered  c l a s s i c  grounds f o r  a  mis t r ia l  
g i v e n  i t s  u s u a l  d e v a s t a t i n g  impact upon a  j u r y .  

I d .  a t  234. - 

The f a c t  t h a t  t h e  r e f e r e n c e  t o  p r i o r  cr imes w a s  i n  t h e  form of a n  

admiss ion by t h e  de fendan t  does  n o t  r e n d e r  t h e  t e s t imony  r e l e v a n t .  I n  

Jackson  v .  S t a t e ,  S o . 2 d  - ( F l a .  1984) [ 9  FLW 1751, a  s ta te  w i t n e s s ,  

Dumas, t e s t i f i e d  abou t  a n  o c c a s i o n  when Jackson  had p o i n t e d  a  gun a t  him 

and boas ted  of b e i n g  a "thoroughbred k i l l e r "  from D e t r o i t .  I n  f i n d i n g  

t h a t  t h i s  t e s t imony  w a s  impermiss ib le  and p r e j u d i c i a l ,  t h i s  Court  no ted :  

Likewise  t h e  "thoroughbred k i l l e r "  s t a t e m e n t  
may have sugges ted  Jackson  had k i l l e d  i n  t h e  
p a s t ,  b u t  t h e  b o a s t  n e i t h e r  proved t h e  f a c t ,  
nor  w a s  t h a t  f a c t  r e l e v a n t  t o  t h e  c a s e  sub 
j u d i c e .  The t es t imony  i s  p r e c i s e l y  t h e  k ind  
f o r b i d d e n  by t h e  W i l l i a m s  r u l e  and S e c t i o n  
90.404(2) .  As t h e  T h i r d  D i s t r i c t  Court  of 
Appeal s a i d  i n  P a u l  v .  S t a t e ,  340 So.2d 1249, 

P 

1250 ( F l a .  3d DCA 1976) ,  c e r t . d e n i e d ,  348 So.2d 
953 ( F l a .  1977) :  

[ t l h e r e  i s  no doubt  t h a t  t h i s  admiss ion  
[ t o  p r i o r  u n r e l a t e d  c r imes]  would go f a r  t o  
convince men of o r d i n a r y  i n t e l l i g e n c e  t h a t  
t h e  de fendan t  w a s  p robab ly  g u i l t y  of t h e  
cr ime charged.  But ,  t h e  c r i m i n a l  l a w  
d e p a r t s  from t h e  s t a n d a r d  of t h e  o r d i n a r y  
i n  t h a t  i t  r e q u i r e s  proof of a p a r t i c u l a r  
cr ime.  Where ev idence  has  no re levancy  
excep t  as t o  t h e  c h a r a c t e r  and p r o p e n s i t y  
of t h e  de fendan t  t o  commit t h e  cr ime charged,  
i t  must b e  excluded.  

I d .  a t  176. Accord, Dillman v .  S t a t e ,  411 So.2d 964 ( F l a .  3d DCA 1982);  - 

Curry v .  S t a t e ,  355 So.2d 462 (F la .  2d DCA 1978) .  

The tes t imony p r e s e n t e d  h e r e  c l e a r l y  i n f e r r e d  p r i o r  c r i m i n a l  conduct 

on a p p e l l a n t ' s  p a r t  and den ied  h e r  t h e  r i g h t  t o  a f a i r  t r i a l .  The p r e j u d i -  

c i a l  impact of t h i s  improper t e s t imony  w a s  exacerba ted  by t h e  p r o s e c u t o r ' s  

r e p e a t e d  r e f e r e n c e s  t o  i t  i n  h i s  c l o s i n g  arguments.  (T-1590,1612,1613,1647). 

A  new t r i a l  must b e  awarded. 



ISSUE I V  

THE TRIAL COURT ERRED IN DENYING APPELLANT'S MOTIONS 
FOK JUDGMENTS OF ACQUITTAL SINCE THE EVIDENCE PRO- 
DUCED AT TRIAL WAS INSUFFICIENT TO ESTABLISH MURDER 
I N  THE FIRST DEGREE. 

The s t a t e ' s  c a s e  of f i r s t  degree  murder r e s t e d  upon a l t e r n a t e  t h e o r i e s  

of e i t h e r  p remedi ta ted  murder o r  f i r s t  d e g r e e  felony-murder -- a k i l l i n g  i n  

t h e  c o u r s e  of a n  escape .  A t  t h e  c l o s e  of t h e  s t a t e ' s  c a s e  and a t  t h e  c l o s e  

of a l l  t h e  e v i d e n c e ,  a p p e l l a n t  moved f o r  a judgment of a c q u i t t a l  a s s e r t i n g  

i n s u f f i c i e n t  proof of p r e m e d i t a t i o n  and i n s u f f i c i e n t  proof of a n  escape .  

(T-1383-1397,1412-1416,1418-1419,1422). A p p e l l a n t ' s  mot ions  were e r r o n e o u s l y  

den ied .  

A. Felony-Murder -- (Escape) .  

S e c t i o n  944.40, F l o r i d a  S t a t u t e s  (1981) d e f i n e s  t h e  o f f e n s e  of escape  

as f o l l o w s :  

Any p r i s o n e r  conf ined  i n  any p r i s o n ,  j a i l ,  road  camp, 
o r  o t h e r  p e n a l  i n s t i t u t i o n ,  s t a t e ,  coun ty ,  o r  munici-  
p a l ,  working upon t h e  p u b l i c  r o a d s ,  o r  be ing  t r a n s -  
p o r t e d  t o  o r  from a p l a c e  of confinement who e s c a p e s  
o r  a t t e m p t s  t o  escape  from such  confinement s h a l l  b e  
g u i l t y  of a f e l o n y  of t h e  second degree .  . . . 

I n  Ramsey v .  S t a t e ,  442 So.2d 303 ( F l a .  5 t h  DCA 1983) ,  r ev iew g r a n t e d  Case 

No. 64,776, t h e  c o u r t  h e l d ,  upon f a c t s  analogous t o  t h o s e  h e r e i n ,  t h a t  t h e  

o f f e n s e  of escape  had n o t  been committed. M r .  Ramsey was s topped f o r  s e v e r a l  

t r a f f i c  v i o l a t i o n s .  While w r i t i n g  up t h e  c i t a t i o n s ,  t h e  deputy l e a r n e d  t h a t  

t h e r e  were o u t s t a n d i n g  c a p i a s e s  f o r  M r .  Ramsey. Ramsey was informed of t h e  

c a p i a s e s ,  p laced  under a r r e s t ,  and i n s t r u c t e d  t o  p u t  h i s  hands on t h e  t r u n k  

of t h e  p a t r o l  c a r .  Ramsey t h e n  tu rned  around and s a i d ,  "No way!" and r a n  

from t h e  scene.  The F i f t h  D i s t r i c t  concluded Ramsey could  n o t  be  g u i l t y  of 

t h e  o f f e n s e  of escape  s i n c e  t h e  ev idence  d i d  n o t  show t h a t  h e  was "being 

t r a n s p o r t e d  t o  . . . a p l a c e  of confinement." I n  r e j e c t i n g  t h e  S t a t e ' s  con- 

t e n t i o n  t h a t  t h e  f a c t  t h a t  Ramsey was a p r i s o n e r  i n  l a w f u l  cus tody  a t  t h e  

t ime  h e  d e p a r t e d  was s u f f i c i e n t  t o  c o n s t i t u t e  a n  e s c a p e ,  t h e  c o u r t  no ted :  



I f  s e c t i o n  944.40 were i n t e n d e d  t o  encompass s i t u a t i o n s  
such  a s  t h e  one b e f o r e  u s ,  t h e n  t h e  l e g i s l a t u r e  would 
have provided i n  t h e  s t a t u t e  t h a t  any p r i s o n e r  who es-  
capes  from l a w f u l  a r r e s t  i s  g u i l t y  of escape .  T h i s  i t  
d i d  n o t  do. I n s t e a d ,  i t  r e q u i r e d  t h a t  t h e  escape ,  i n  
o r d e r  t o  come w i t h i n  t h e  c o n f i n e s  of t h e  s t a t u t e ,  occur  
w h i l e  t h e  p r i s o n e r  i s  be ing  t r a n s p o r t e d .  It f o l l o w s  
t h e n  t h a t  t h e  l e g i s l a t u r e  i n t e n d e d  t o  pun ish  conduct 
o t h e r  t h a n  f l e e i n g  from t h e  custody of a n  a r r e s t i n g  o f -  
f i c e r .  I n t e r p r e t i n g  t h e  s t a t u t e  i n  t h i s  way, t h e  ques- 
t i o n  a s  t o  when t h e  " t r a n s p o r t a t i o n "  of a  p r i s o n e r  be- 
g i n s  becomes a n  impor tan t  one and i s  normal ly  a f a c t u a l  
i s s u e  t o  be determined by t h e  j u r y .  Here, however, t h e  
f a c t s  were n o t  i n  d i s p u t e .  Ramsey had n o t  been hand- 
c u f f e d ,  had n o t  been p l a c e d  i n  t h e  p o l i c e  c a r  and t h e  
o f f i c e r  had n o t  announced t h a t  h e  was t a k i n g  him t o  j a i l .  
A s  a r e s u l t ,  t r a n s p o r t a t i o n  of t h e  p r i s o n e r  had n o t  y e t  
begun. 

I d .  a t  304-305. - 

The ev idence  a t  t r i a l  showed t h a t  O f f i c e r  Bevel had a d v i s e d  a p p e l l a n t  

t h a t  s h e  was under a r r e s t  f o r  f i l i n g  a f a l s e  r e p o r t .  (T-948,1048,1067,1084, 

1100) .  Appe l lan t  had been t o l d  t o  g e t  i n t o  t h e  p a t r o l  c a r  and had been par-  

t i a l l y  shoved i n t o  t h e  back s e a t .  (T-949,951,1068-1069,1085,1102-1104). As 

i n  Ramsey, t h e  f a c t s ,  however, d i d  n o t  r e v e a l  t h a t  a p p e l l a n t  was "being t r a n s -  

p o r t e d  t o  a p l a c e  of confinement" a t  t h e  t ime  of t h e  s h o o t i n g .  At most,  t h e  

f a c t s  e s t a b l i s h e d  on ly  a r e s i s t a n c e  t o  a r r e s t  r a t h e r  t h a n  a n  escape .  S i n c e  

t h e  ev idence  was t h u s  l e g a l l y  i n s u f f i c i e n t  t o  e s t a b l i s h  escape ,  t h e  t r i a l  

c o u r t  r e v e r s i b l y  e r r e d  i n  denying a p p e l l a n t ' s  mot ions  f o r  judgment of a c q u i t -  

t a l  on t h i s  ground and f u r t h e r  e r r e d  by i n s t r u c t i n g  t h e  j u r y  on felony-murder 

( e s c a p e ) .  (T-1430-1431,1711-1713,1735). S i n c e  a p p e l l a n t ' s  r e q u e s t  f o r  a 

s p e c i f i c  v e r d i c t  was den ied  (T-1502), i t  is  i m p o s s i b l e  t o  de te rmine  whether  

t h e  j u r y ' s  g e n e r a l  v e r d i c t  was based upon t h e  improper f i n d i n g  t h a t  t h e  d e a t h  

occur red  d u r i n g  t h e  commission of a n  escape .  For t h a t  r e a s o n ,  a p p e l l a n t ' s  

murder c o n v i c t i o n  must be  r e v e r s e d  and remanded f o r  a new t r i a l  where t h e  

j u r y  i s  p r o p e r l y  i n s t r u c t e d .  Stromberg v .  C a l i f o r n i a ,  283 U.S. 359 (1931);  

Sandstrom v .  Montana, 442 U.S. 510 (1979).  



B. Premeditation. 

In Sireci v. State, 399 So.2d 964, 967 (Fla.1981), the Court defined 

premeditation as follows: 

Premeditation is a fully-formed conscious purpose to 
kill, which exists in the mind of the perpetrator for 
a sufficient length of time to permit of reflection, 
and in pursuance of which an act of killing ensues. 
Weaver v. State, 220 So.2d 53 (Fla. 2d DCA), cert. 
denied, 225 So.2d 913 (1969). Premeditation does not 
have to be contemplated for any particular period of 
time before the act, and may occur a moment before the 
act. Hernandez v. State, 273 So.2d 130 (Fla. 1st DCA) 
cert. denied, 277 So.2d 287 (1973). Evidence from which 
premeditation may be inferred includes such matters as 
the nature of the weapon used, the presence of absence 
of adequate provocation, previous difficulties between 
the parties, the manner in which the homicide was com- 
mitted and the nature and manner of the wounds inflicted. 
It must exist for such time before the homicide as will 
enable the accused to be conscious of the nature of the 
deed he is about to commit and the probable result to 
flow from it insofar as the life of his victim is con- 
cerned. Larry v. State, 104 So.2d 352 (Fla.1958). 

Moreover, premeditation is something more than an intent to commit a homi- 

cide. Littles v. State, 384 So.2d 744 (Fla. 1st DCA 1980). More than an 

intent to kill must be demonstrated in order to establish premeditation. 

Tien Wang v. State, 426 So.2d 1004 (Fla. 3d DCA 1983). 

While premeditation may be proved by circumstantial evidence, Spinkel- 

link v. State, 313 So.2d 666 (Fla.1975), the Court recently noted in Brumbley 

v. State, - So.2d (Fla.S.Ct. No. 56,006, opinion filed June 14, 1984) (1984 - 

F.L.W. 239) that where, as here, premeditation is sought to be proved by cir- 

cumstantial evidence, that evidence must not only be consistent with premedi- 

tation, but must also be inconsistent with any reasonable hypothesis that 

there was not premeditation. Appellant contends the evidence presented here 

failed to establish to the exclusion of a reasonable doubt that a "purpose 

to kill was definitely formed and definitely acted upon an appreciable length 

of time prior to the commission of the act which resulted in the taking of 

human life." Forehand v. State, 126 Fla. 464, 469, 171 So. 241 (1936). 

In Forehand v. State, supra, the defendant was charged with first-degree 



murder a r i s i n g  from t h e  d e a t h  of P l e d g e r ,  a deputy s h e r i f f ,  d u r i n g  a quar-  

r e l  o u t s i d e  a n i g h t c l u b .  P r i o r  t o  t h e  homicide,  t h e  de fendan t  and s e v e r a l  

o t h e r s  had been invo lved  i n  a  f i g h t .  The murder occur red  when P ledger  a t-  

tempted t o  remove t h e  de fendan t  and h i s  b r o t h e r  from t h e  area. The defen-  

d a n t  s t r u c k  P ledger  i n  t h e  f a c t ,  P ledger  r e t u r n e d  t h e  blow w i t h  a b l a c k j a c k ,  

and i n  t h e  ensuing s t r u g g l e ,  t h e  de fendan t  s e i z e d  a  p i s t o l  from Pledger  and 

f i r e d  i t  f o u r  o r  f i v e  t imes .  Noting t h e  r u l e  i n  Whidden v .  S t a t e ,  64 F l a .  

165, 59 So. 561 (1912) ,  t h e  Court  s t a t e d :  

[A] w e l l  d e f i n e d  purpose  t o  k i l l  may b e  induced,  com- 
p e l l e d  o r  c o n s t r a i n e d  by anger  of such d e g r e e  as f o r  
t h e  moment t o  c loud t h e  r e a s o n  and momentari ly obscure  
what might o t h e r w i s e  be  a d e l i b e r a t e  purpose  by i t s  i m -  
p e l l i n g  i n f l u e n c e  . . . . 

A s  t h e  e lement  of p r e m e d i t a t i o n  i s  a n  e s s e n t i a l  i n g r e -  
d i e n t  of t h e  c r ime  of murder i n  t h e  f i r s t  degree  i t  i s  
n e c e s s a r y  t h a t  t h e  f a c t  of p r e m e d i t a t i o n  un inf luenced  
o r  u n c o n t r o l l e d  by a dominat ing p a s s i o n  s u f f i c i e n t  t o  
obscure  t h e  r e a s o n  based upon a n  adequa te  p r o v o c a t i o n  
must be  e s t a b l i s h e d  beyond a  r e a s o n a b l e  doubt  b e f o r e  
i t  can  be  s a i d  t h a t  t h e  accused w a s  g u i l t y  of murder 
i n  t h e  f i r s t  d e g r e e  as d e f i n e d  by our  s t a t u t e .  

Forehand v .  S t a t e ,  s u p r a ,  126 F l a .  a t  469, 471. T h i s  Court  h e l d  t h a t  t h e  

ev idence  w a s  n o t  l e g a l l y  s u f f i c i e n t  t o  exc lude  a r e a s o n a b l e  doubt  a s  t o  

t h e  e x i s t e n c e  of a  p remedi ta ted  d e s i g n  t o  t a k e  t h e  l i f e  of P ledger  s i n c e  

t h e  f a c t s  sugges ted  t h e  p o s s i b i l i t y  of " t h e  p r e s e n c e  of a b l i n d  and unrea- 

son ing  p a s s i o n  which momentari ly obscured t h e  r e a s o n  of t h e  accused and d i s -  

p laced  any c a p a c i t y  t o  form a  p remedi ta ted  d e s i g n  t o  k i l l  P ledger . "  - I d . ,  

126 F l a .  a t  472. Accord, T i e n  Wang v .  S t a t e ,  s u p r a ;  Clay v .  S t a t e ,  424 So.2d 

139 ( F l a .  3d DCA 1983) .  

The ev idence  showed t h a t  p r i o r  t o  t h e  a r r i v a l  of t h e  o f f i c e r ,  appe l -  

l a n t  w a s  ex t remely  u p s e t  w i t h  h e r  c a r .  (T-963-965,1042,1091-1092). From 

t h e  t ime  Bevel announced t h a t  a p p e l l a n t  was under a r r e s t  u n t i l  t h e  s h o o t i n g ,  

t h e r e  had been a  con t inuous  s t r u g g l e .  (T-950-951,976-978,1050-1051,1072, 

1085) .  A s  i n  Forehand, t h e  evidence h e r e  i s  a s  c o n s i s t e n t  w i t h  t h e  hypo- 



t h e s i s  t h a t  a p p e l l a n t  a c t e d  i n  t h e  h e a t  of p a s s i o n  as i t  i s  w i t h  t h e  hypo- 

t h e s i s  t h a t  s h e  a c t e d  w i t h  a premedi ta ted  d e s i g n .  For t h a t  r e a s o n ,  appe l -  

l a n t ' s  c o n v i c t i o n  must be  reduced t o  one f o r  second-degree murder. 



ISSUE V 

THE TRIAL COURT ERRED I N  INSTRUCTING THE 
JURY,  OVER APPELLANT'S OBJECTIONS, AS TO 
THE PRINCIPLES OF SELF-DEFENSE WHERE THAT 
AFFIRMATIVE DEFENSE WAS NOT RAISED BY 
APPELLANT AND WHERE THE EFFECT OF THAT 
INSTRUCTION WAS TO NULLIFY THE DEFENSE 
PRESENTED AND TO VITIATE THE APPELLANT'S 
PRESUVIPTION OF INNOCENCE, I N  VIOLATION 
OF THE RIGHTS TO TRIAL BY JURY AND DUE 
PROCESS OF LAW, AS GUARANTEED BY THE 
SIXTH AND FOURTEENTH AMENDMENTS TO THE 
UNITED STATES CONSTITUTION. 

From t h e  commencement of t h e  t r i a l ,  a p p e l l a n t  made c l e a r  h e r  i n t e n t  t o  

r e l y ,  as he r  de f ense ,  upon t h e  inadequacy of t h e  s t a t e ' s  proof of f i r s t  degree  

murder. (T-910-911). See Wright v.  S t a t e ,  363 So.2d 617 (F l a .  1st DCA 1978) 

( recogniz ing  h i s t o r i c  r i g h t  t o  r e l y  as a de f ense  upon inadequacy of t h e  

s t a t e ' s  p roo f ) .  Although t h e  a f f i r m a t i v e  de f ense  of j u s t i f i a b l e  u s e  of 

dead ly  f o r c e  w a s  never  i n t e rposed  and a l though  t h e  evidence d i d  n o t ,  i n  f a c t ,  

3 
suppor t  i t ,  over  r epea t ed  de f ense  o b j e c t i o n s  (T-1462-1482,1487-1491,1535- 

1540,1653-1666,1704,1735,2078-2080), t h e  t r i a l  judge i n s t r u c t e d  t h e  j u ry  

on t h i s  i n a p p l i c a b l e  de f ense  (R-546-548, T-1717-1721). S ince  t h e  i n s t r u c t i o n s  

were n o t  based upon f a c t s  i n  p roof ,  and s i n c e  t h e s e  mis lead ing  i n s t r u c t i o n s  

tended t o  induce t h e  j u r y  t o  b e l i e v e  t h a t  a p p e l l a n t  w a s  o b l i g a t e d  t o  r a i s e  

some a f f i r m a t i v e  defense  and t h a t  i f  t h i s  de f ense  were n o t  proven, a p p e l l a n t  

had no de f ense  a t  a l l ,  p r e j u d i c i a l  e r r o r  w a s  committed. 

3  
Even t h e  p ro secu to r  recognized t h i s :  

I know why they  d o n ' t  want i t ,  t h e  i n s t r u c t i o n  
c l e a r l y  p o i n t s  ou t  she  wasn ' t  i n  s e l f -de f ense ,  
b u t  I t h i n k  t h e  S t a t e  ha s  a  r i g h t  t o  t h e  
i n s t r u c t i o n .  



I n  Hopson v .  S t a t e ,  127 F l a .  243, 168 So. 810 (1936) ,  t h e  g i v i n g  of 

a n  i n s t r u c t i o n  on s e l f - d e f e n s e  was h e l d  t o  c o n s t i t u t e  r e v e r s i b l e  e r r o r .  The 

defendan t  t h e r e i n  was charged w i t h  t h e  o f f e n s e  of a s s a u l t  w i t h  i n t e n t  t o  

commit murder i n  t h e  f i r s t  degree .  H i s  d e f e n s e  w a s  p r e d i c a t e d  upon h i s  c l a i m  

t h a t  t h e  s h o o t i n g  was a c c i d e n t a l  and u n i n t e n t i o n a l ,  i . e . ,  excusab le .  

Although t h e r e  was no ev idence  s u p p o r t i n g  t h e  t h e o r y  t h a t  t h e  de fendan t  

s h o t  h i s  w i f e  i n  s e l f - d e f e n s e ,  t h e  j u r y  w a s  charged on t h e  law of s e l f - d e f e n s e .  

T h i s  Court  h e l d  t h a t  t h e  g i v i n g  of a charge  n o t  a p p l i c a b l e  t o  t h e  f a c t s  i n  

ev idence  c o n s t i t u t e d  r e v e r s i b l e  e r r o r ,  n o t i n g :  

It i s  w e l l  s e t t l e d  i n  t h i s ,  and o t h e r ,  j u r i s -  
d i c t i o n s  t h a t ,  "Upon t h e  t r i a l  o f  a c a s e  a t  law 
i n  t h e  s e v e r a l  c o u r t s  of t h i s  S t a t e ,  t h e  judge 
p r e s i d i n g  upon such t r i a l  shou ld  charge  t h e  j u r y  
o n l y  upon t h e  law of t h e  c a s e ,  t h a t  i s ,  upon some 
p o i n t  o r  p o i n t s  of law a r i s i n g  i n  t h e  t r i a l  of 
t h e  cause ."  Sec. 2696 R.G.S., 4363 C.G.L. 

I n  t h e  c a s e  of Bradley v .  S t a t e ,  82  F l a .  108,  
89 Sou. 369, we h e l d :  "Charges of t h e  c o u r t  must 
be  based upon f a c t s  i n  p r o o f ,  and i f  n o t  s o  based 
upon t h e  f a c t s  i n  p r o o f ,  i t  i s  e r r o r  t o  g i v e  them, 
and t h e  c o u r t  below e r r e d  i n  g i v i n g  t h e  quoted 
charge , " .  . . . 

I n  H i s l e r  v .  S t a t e ,  52 F l a .  30,  42 Sou. 392, we 
h e l d :  "Charges which s t a t e  c o r r e c t  a b s t r a c t  propo- 
s i t i o n s  of law shou ld  n o t  b e  g i v e n  t o  a  j u r y  when 
t h e y  a r e  n o t  a p p l i c a b l e  t o  t h e  f a c t s  of t h e  c a s e  
be ing  t r i e d .  I t  

I d .  127 F l a .  a t  245-246. See a l s o ,  People  v .  Wright ,  232 N.Y.S.2d 767 - 

(1962);  S t a t e  v .  Pendry,  227 S.E.2d 210 (W.Va. 1976) ;  S t a t e  v .  B e n n e t t ,  

203 S.E.2d 699 (W.Va. 1974) .  Here ,  as i n  Hopson, s i n c e  t h e  f a c t s  d i d  n o t  

s u p p o r t  s e l f - d e f e n s e  and s i n c e  a p p e l l a n t  d i d  n o t  c l a i m  t h e  s h o o t i n g  was i n  

s e l f - d e f e n s e ,  t h e  g i v i n g  of t h e s e  i n s t r u c t i o n s  were l i k e w i s e  e r roneous .  

The e r r o r  h e r e  is  a l s o  analogous t o  t h a t  i n  Johnson v .  S t a t e ,  55 F l a . 4 6 ,  46 S0.154 

(1908).  The defendan t  t h e r e i n  was conv ic ted  of murder i n  t h e  f i r s t  degree  

and was sen tenced  t o  d e a t h .  H e  had den ied  t h a t  h e  had been p r e s e n t  a t  t h e  

t i m e  of t h e  k i l l i n g s ,  b u t  had n o t  i n t e r p o s e d  a n  a l i b i  d e f e n s e .  Over t h e  



d e f e n d a n t ' s  o b j e c t i o n ,  t h e  p r o s e c u t o r  had a rgued  t o  t h e  j u r y :  

The defendan t  h a s  n o t  accounted f o r  h imself  from 
t h e  t ime h e  l e f t  t h e  home of Wil l iam Davis ,  
up t o  2:30 o ' c l o c k  t h a t  n i g h t .  An a l i b i  i s  a  
good d e f e n s e  i f  p r o p e r l y  connected s o  a s  t o  s a t i s f y  
t h e  j u r y  of t h e  whereabouts of t h e  d e f e n d a n t ,  b u t  
t h e r e  i s  a  g r e a t  b reak  i n  t h e  p re tended  a l i b i .  

I d . ,  55 F l a .  a t  50. I n  r e v e r s i n g  f o r  a new t r i a l ,  t h i s  Court  no ted  t h a t  - 

s i n c e  a n  a l i b i  d e f e n s e  had n o t  been r a i s e d  by t h e  d e f e n d a n t ,  t h e  p r o s e c u t o r ' s  

argument was h i g h l y  improper.  See a l s o ,  Bayshore v .  S t a t e ,  437 So.2d 198 

( F l a .  3d DCA 1983) ( p r o s e c u t o r ' s  argument concerning d e f e n d a n t ' s  f a i l u r e  

t o  c a l l  f a t h e r  a s  a l i b i  w i t n e s s  p r e j u d i c i a l  e r r o r  "because t h e  whole i s s u e  

of a l i b i  was r a i s e d  by t h e  s t a t e "  and " t h e  p r o s e c u t o r ' s  comments may have 

l e d  t h e  j u r y  t o  b e l i e v e  t h a t  a p p e l l a n t  had t h e  burden of proving h i s  

innocence".  I d .  a t  199-200). - 

S i n c e  t h e  improper i n s t r u c t i o n s  tended t o  d e n i g r a t e  a p p e l l a n t ' s  d e f e n s e  

and u n c o n s t i t u t i o n a l l y  i n f e r r e d  t h a t  a p p e l l a n t  had t h e  burden t o  e s t a b l i s h  

h e r  innocence,  a  new t r i a l  i s  r e q u i r e d .  



ISSUE VI 

APPELLANT WAS DEPRIVED OF HER RIGHT TO A FAIR TRIAL 
GUARANTEED BY THE FIFTH, SIXTH AND FOURTEENTH AMEND- 
MENTS TO THE UNITED STATES CONSTITUTION BY THE RE- 
PEATED IMPROPER, INFLAMMATORY ARGUMENTS MADE BY THE 
PROSECUTOR. 

During his closing arguments at both the guilt and penalty phases of 

the trial, the prosecutors repeatedly made blatantly illegitimate comments 

and prejudicial appeals to the jury. Taken as a whole, the egregious pros- 

ecutorial misconduct so infected the proceedings as to deny appellant due 

process of law, depriving her the constitutional rights to a fair trial 

and to an impartial jury. United States ex rel. Haynes v. McKendrick, 481 

F.2d 152 (2d Cir. 1973); Miller v. North Carolina, 583 F.2d 701 (4th Cir. 

1978); Houston v. Estelle, 569 F.2d 372 (5th Cir. 1978); Kelly v. Stone, 

514 F.2d 18 (9th Cir. 1975); Hance v. Zant, 696 F.2d 940 (llth Cir. 1983); 

Brooks v. Francis, 716 F.2d 780 (llth Cir. 1983). Although a prosecutor 

is permitted wide latitude in closing argument, the litany of prosecutorial 

anathema prejudicial to appellant employed here far exceeded acceptable norms 

of decency in prosecution and fairness in presentation. 

Prosecutorial improprieties "beg[a]n at the beginning" of the guilt 

4 
phase arguments and went on "to the end" of the penalty phase, virtually 

unrestrained by the trial judge. Within his opening breath, the prosecutor 

argued : 

[Wle're here today . . . because the crime of first 
degree murder . . . has been committed. And our so- 
ciety and government under which we live demands pro- 
tection for people like patrolmen, police officers. 

(T-1588). Appellant's objections, request for a curative instruction, and 

motion for mistrial were denied (T-1588-1589), and the prosecutor continued: 

Our society and government under which we live demands 
protection for people like patrolmen, Police Officer 

4 
Lewis carroll, Alice's Adventures in Wonderland, ch. 11, "'Where shall I 

begin, please your Majesty?' he asked. 'Begin at the beginning,' the king 
said, gravely, 'and go on ti1 you come to the end: then stop."' 



Gary Beve l s ,  who would b e  gunned down by peop le  l i k e  
t h e  Defendant i n  t h i s  c a s e ,  and t h e i r  most p r e c i o u s  
and p r i v a t e  p o s s e s s i o n ,  t h e i r  l i v e s ,  t a k e n  as a r e s u l t  
of t h e  c l e a r  c r i m i n a l  a c t  of t h e  Defendant .  

(T-1590). Tha t  t h e s e  arguments were improper i s  u n q u e s t i o n a b l e .  

C a s e l a w  f i r m l y  e s t a b l i s h e s  t h a t  arguments t o  t h e  j u r y  t o  de te rmine  

g u i l t  o r  innocence ,  n o t  based upon t h e  ev idence  p r e s e n t e d ,  b u t  f o r  i t s  

symbolic v a l u e  as a message t o  t h e  c r i m i n a l  community r e g a r d i n g  v i o l e n c e  

is s o  e g r e g i o u s  t h a t  r e v e r s a l  i s  compelled.  E.g. ,  R u s s e l l  v .  S t a t e ,  233 

So.2d 154, 155 ( F l a .  4 t h  DCA 1970) ( p r o s e c u t o r i a l  argument t h a t  "he should 

be  made t o  pay f o r  t h a t  cr ime because  i f  w e  d o n ' t  have t h a t ,  we a r e  go ing  

t o  have a breakdown i n  s o c i e t y  and w e  are going t o  have peop le  g e t t i n g  

s t a b b e d  a l l  over  Orange County" h i g h l y  p r e j u d i c i a l ) ;  Simmons v .  Wainwright, 

271 So.2d 464, 465-466 ( F l a .  1st DCA 1973) ( p r o s e c u t o r i a l  argument t h a t  "And 

t h i s  i s  where i t  s t o p s ,  r i g h t  i n  t h i s  Courtroom -- t e l l  C h a r l i e  Simmons and 

t h e  r e s t  of t h a t  roguey bunch down t h e r e  -- gang would b e  a b e t t e r  word -- 

t o  s t a y  o u t  of t h i s  coun ty ,  go o u t  of h e r e ,  and c o n v i c t  him today  on a l l  

f o u r  charges t '  h i g h l y  inf lammatory) ;  Reed v .  S t a t e ,  333 So.2d 524, 525 ( F l a .  

1st DCA 1976);  McMill ian v .  S t a t e ,  409 So.2d 197, 198 ( F l a .  3d DCA 1982) 

( p r o s e c u t o r i a l  argument t h a t  " i f  you want t o  l e t  L a r r y  McMill ian walk o u t  

of h e r e ,  i f  you want t o  l e t  t h i s  k ind  of h o r r i b l e  cr ime go on i n  Dade County, 

F l o r i d a t t  p r e j u d i c i a l  e r r o r ) ;  Harris v .  S t a t e ,  414 So.2d 557 ( F l a .  3d DCA 1982) 

( p r o s e c u t o r i a l  argument r e f e r r i n g  t o  cr ime on t h e  rampage i n  community con- 

demned); Hines v .  S t a t e ,  425 So.2d 589, 591 ( F l a .  3d DCA 1983) ( p r o s e c u t o r i a l  

argument t h a t  "I a m  a s k i n g  you t o  t e l l  t h e  community t h a t  you are n o t  go ing  

t o  t o l e r a t e  t h e  v i o l e n c e  t h a t  took p l a c e  i n  Sewer Beach" r e v e r s i b l e  e r r o r ) ;  

Salazar-Rodriguez v .  S t a t e ,  436 So.2d 269, 270-271 ( F l a .  3d DCA 1983) (pros-  

e c u t o r ' s  argument t h a t  " i f  you a l l  condone what happened i n  H i a l e a h  on 

September 22, 1981, w e l l  t h e r e  i s  t h e  f r o n t  door .  You can  a l l  walk them 

r i g h t  through t h a t  f r o n t  door" e r r o r ) ;  Perdomo v .  S t a t e ,  439 So.2d 314 ( F l a .  

3d DCA 1983) .  The p r o s e c u t o r ' s  argument h e r e i n  i s  l i k e w i s e  inf lammatory 



s i n c e  i t  sought  t o  i n c i t e  t h e  f e a r s  of t h e  j u r o r s  f o r  t h e  s a f e t y  of t h e i r  

community, e . g . ,  Chavez v .  S t a t e ,  215 So.2d 750 ( F l a .  2d DCA 1968) ;  R u s s e l l  

v .  S t a t e ,  s u p r a ;  Smith v .  S t a t e ,  273 So.2d 414 ( F l a .  2d DCA 1973) ;  P o r t e r  v .  

S t a t e ,  347 So.2d 449 ( F l a .  3d DCA 1977);  Sims v .  S t a t e ,  371 So.2d 211 ( F l a .  

3d DCA 1979);  Gomez v .  S t a t e ,  415 So.2d 822 ( F l a .  3d DCA 1982) ,  and improp- 

e r l y  focused t h e  j u r y ' s  a t t e n t i o n  upon f a c t s  f a r  beyond t h e  scope  of t h e  

i s s u e s  be ing  t r i e d .  See Washington v .  S t a t e ,  343 So.2d 908 ( F l a .  3d DCA 

1977) .  

The p r o s e c u t o r ' s  inf lammatory t a c t i c s  t h e n  s h i f t e d  t o  v i t r o l i c  a t t a c k s  

upon t h e  d e f e n s e .  The p r o s e c u t o r  argued:  

T h e i r  job  i s  t o  r e p r e s e n t  t h e  Defendant.  But,  I submit  
t o  you, l a d i e s  and gent lemen,  t h a t  t h e y  have comple te ly  
f a i l e d  i n  t h e i r  d e s p e r a t e  a t t e m p t  t o  show you any k ind  
of doubt ,  whatsoever ,  t h a t  t h i s  Defendant i s  g u i l t y  of 
murder i n  t h e  f i r s t  degree .  

[T lhe  Defense f i n a l l y  h a s  done t h e i r  job ,  b u t  I submit  
t o  you t h e y  have comple te ly  f a i l e d  t o  show any t y p e  of 
doubt ,  wha t soever ,  t h a t  t h e  Defendant i s  i n  f a c t ,  g u i l t y  
of p remedi ta ted  and f e l o n y  murder,  murder i n  t h e  f i r s t  
degree .  

(T-1592-1593). A p p e l l a n t ' s  t i m e l y  o b j e c t i o n  and mot ion f o r  m i s t r i a l  were 

denied.  (T-1592-1593). Subsequent ly ,  i n  t h e  g u i l t  phase  argument,  t h e  

p r o s e c u t o r  r e i t e r a t e d  t h e  same theme: 

They've had a v e r y  d i f f i c u l t  c h o r e  i n  t h i s  c a s e .  They've 
t r i e d  t o  make a s i l k  p u r s e  o u t  of a sow's ear.-- 

(T-1668-1669). A p p e l l a n t ' s  motion f o r  mis t r ia l  was a g a i n  d e n i e d .  (T-1670). 

[See a l s o  (T-2013), where,  d u r i n g  p e n a l t y  phase ,  p r o s e c u t o r  a g a i n  d i s p a r a g e d  

d e f e n s e  c o u n s e l  -- "They w i l l  confuse  you, b u t  t h e y  d o n ' t  do a n y t h i n g  t o  

c l a r i f y  what your job i s  under our  sys tem of j u s t i c e " ] .  

Arguments which t end  t o  c a s t  a s p e r s i o n s  on t h e  mot ives  and t a c t i c s  of 

d e f e n s e  c o u n s e l  have been r e p e a t e d l y  condemned as h i g h l y  improper as w e l l  

as u n e t h i c a l .  E.g. ,  Adams v .  S t a t e ,  192 So.2d 762 ( F l a .  1966) ;  Reed v .  S t a t e ,  

s u p r a ;  Simpson v .  S t a t e ,  352 So.2d 125 ( F l a .  1st DCA 1977);  Carter v .  S t a t e ,  



356 So.2d 67 ( F l a .  1st DCA 1978) ;  Melton v .  S t a t e ,  402 So.2d 30 ( F l a .  1st 

DCA 1981) ;  Cooper v .  S t a t e ,  413 So.2d 1244 ( F l a .  1st DCA 1982) .  The pros-  

e c u t o r ' s  arguments were p a r t i c u l a r l y  e g r e g i o u s  i n  t h a t  t h e y  improper ly  con- 

veyed t o  t h e  j u r y  t h a t  a p p e l l a n t  had t h e  burden t o  come forward w i t h  a de- 

f e n s e  and prove h e r  innocence.  See G i l b e r t  v .  S t a t e ,  362 So.2d 405 ( F l a .  

1st DCA 1978) ;  Dixon v .  S t a t e ,  430 So.2d 949 ( F l a .  3d DCA 1983) ;  Bayshore 

v .  S t a t e ,  437 So.2d 198 ( F l a .  3d DCA 1983) .  Due p r o c e s s  r e q u i r e s  t h a t  t h e  

s t a t e  b e a r  t h e  burden of e s t a b l i s h i n g  beyond a  r e a s o n a b l e  doubt  e v e r y  f a c t  

n e c e s s a r y  t o  c o n s t i t u t e  t h e  cr ime w i t h  which a  c r i m i n a l  de fendan t  i s  charged.  

I n  r e  Winship, 397 U.S. 358 (1970).  There  i s  a b s o l u t e l y  no d u t y  imposed upon 

a  de fendan t  t o  prove h i s  innocence,  Mabery v .  S t a t e ,  303 So.2d 369 ( F l a .  3d 

DCA 1974) ,  b u t  r a t h e r  h e  h a s  t h e  h i s t o r i c  r i g h t  t o  r e l y  f o r  a d e f e n s e  on 

t h e  inadequacy of t h e  s t a t e ' s  p roof .  Wright v .  S t a t e ,  363 So.2d 617, 620 

( F l a .  1st  DCA 1978) .  A p p e l l a n t ' s  mot ions  f o r  m i s t r i a l  should  have been 

g r a n t e d  s i n c e  t h e  p r o s e c u t o r ' s  miss ta tement  of law u n f a i r l y  may w e l l  have 

t i p p e d  t h e  s c a l e s  a g a i n s t  a p p e l l a n t .  

The p r o s e c u t o r ' s  p r e j u d i c i a l  o r a t o r y  culminated a t  t h e  p e n a l t y  phase  

of t h e  t r i a l .  S i n c e  t h e s e  d e l i b e r a t e ,  e x t e n s i v e ,  and h i g h l y  p r e j u d i c i a l  

remarks depr ived  a p p e l l a n t  t h e  r i g h t  t o  have t h e  q u e s t i o n  of t h e  a p p r o p r i a t e  

p e n a l t y  t o  be  imposed upon h e r  determined i n  a f a i r  and i m p a r t i a l  manner, 

f r e e  from p r e j u d i c i a l  and inflammatory s t a t e m e n t s ,  h e r  d e a t h  s e n t e n c e  must 

be r e v e r s e d  s o  t h a t  s h e  can  be  a f f o r d e d  t h e  f a i r  and i m p a r t i a l  d e t e r m i n a t i o n  

of t h i s  i s s u e  t o  which s h e  i s  c o n s t i t u t i o n a l l y  e n t i t l e d .  T e f f e t e l l e r  v .  

S t a t e ,  439 So.2d 840 (Fla .1983) ;  S i n g e r  v .  S t a t e ,  109 So.2d 7  (Fla .1959) ;  

P a i t  v .  S t a t e ,  112 So.2d 380 (Fla .1959) ;  Grant  v .  S t a t e ,  194 So.2d 612 ( F l a .  

1967) ;  Hance v .  Zan t ,  s u p r a ;  Brooks v .  F r a n c i s ,  s u p r a .  

The p r o s e c u t o r  made a b l a t a n t  a p p e a l  t o  t h e  sympathy of t h e  j u r y  f o r  

t h e  v i c t i m  by d i s p l a y i n g  t o  them a photograph of t h e  v i c t i m  i n  l i f e  i n  jux- 

t a p o s i t i o n  w i t h  a n  unduly gruesome f a c i a l  photograph of t h e  v i c t i m  t a k e n  



a t  t h e  morgue ( E x h i b i t  20) w h i l e  a r g u i n g  " t h a t ' s  what s h e  d id . "  (~ -1990-  

1991).  Such a n  a p p e a l  t o  t h e  emotions and sympathies  of t h e  j u r y ,  n o t  

r e l e v a n t  t o  any of t h e  a g g r a v a t i n g  c i rcumstances  on which t h e  j u r y  was t o  

be i n s t r u c t e d ,  i s  c l e a r l y  p r o h i b i t e d .  S inger  v .  S t a t e ,  s u p r a ;  B r e n i s e r  v .  

S t a t e ,  267 So.2d 23 ( p l a .  4 t h  DCA 1972) ;  Knight v .  S t a t e ,  316 So.2d 576 

( F l a .  1st DCA 1975) ;  Harper v .  S t a t e ,  411 So.2d 235 ( F l a .  3d DCA 1982) ;  

Edwards v .  S t a t e ,  428 So.2d 357 ( F l a .  3d DCA 1983) .  The p r o s e c u t o r ' s  m i s -  

conduct a l s o  i n c l u d e d  f l a g r a n t  m i s s t a t e m e n t s  of law. I n  a r g u i n g  a g a i n s t  

a  f i n d i n g  of t h e  amply suppor ted  n o n s t a t u t o r y  m i t i g a t i n g  c i r c u m s t a n c e s ,  

M r .  A u s t i n ,  no s t r a n g e r  t o  p e n a l t y  phase  p roceed ings ,  a s s e r t e d :  

I f  you t a k e  Andrea Hicks J a c k s o n ' s  c h a r a c t e r  i n  i t s  
t o t a l i t y  and a p p l y  a l l  of t h e  law and a l l  of t h e  e v i -  
dence t h a t  you 've  g o t  i n  t h e  t r i a l  t o  h e r  c h a r a c t e r  
i n  i t s  t o t a l i t y ,  you would f i n d  t h a t  i t  i s  a n  aggra-  
v a t i n g  c i rcumstance  and n o t  a  m i t i g a t i n g  c i rcumstance  
We've proved h e r  c h a r a c t e r ,  and we've proved i t  bad 
beyond a r e a s o n a b l e  doubt .  And we've proved i t ,  
f i n a l l y ,  beyond t h e  e x c l u s i o n  of a r e a s o n a b l e  doubt-- 

(T-2004). A s  M r .  A u s t i n  w e l l  knew, s i n c e ,  i n  a maneuver r e m i n i s c e n t  of 

Howard C o s e l l  o r  Louis  Farrakhan,  h e  immediately den ied  s a y i n g  i t  when 

caught ,  F l o r i d a  law e x p l i c i t l y  p r o v i d e s  t h a t  " [ t l h e  a g g r a v a t i n g  c i rcumstances  

s p e c i f i e d  i n  t h e  s t a t u t e  a r e  e x c l u s i v e ,  and no o t h e r s  may b e  used f o r  t h a t  

purpose ,"  Miller v .  S t a t e ,  373 So.2d 882, 885 (Fla .1979)  and unques t ionab ly  

condemns u s e  of t h e  absence  of a m i t i g a t i n g  c i rcumstance  as a g g r a v a t i o n ,  

Pope v .  S t a t e ,  441 So.2d 1073, 1078 (F la .1984) .  Accord, Purdy v .  S t a t e ,  

343 So.2d 4  (Fla .1977) ;  Mikenas v .  S t a t e ,  367 So.2d 606 (Fla .1979) ;  McCampbell 

v .  S t a t e ,  421 So.2d 1072 (Fla .1982) ;  Drake v .  S t a t e ,  441 So.2d 1079 (F la .1984) .  

A d d i t i o n a l l y ,  t h e  p r o s e c u t o r  r e p e a t e d l y  sought  t o  improper ly  l i m i t  t h e  scope  

of m i t i g a t i n g  c i rcumstances .  (T-1997-1999,2011). See Mines v .  S t a t e ,  390 

So.2d 332 (Fla .1980) .  Miss ta tements  of law by p r o s e c u t o r s  are c l e a r l y  p re -  

j u d i c i a l .  P a i t  v .  S t a t e ,  s u p r a ;  Meade v .  S t a t e ,  431 So.2d 1031 ( F l a .  4 t h  

DCA 1983) .  

P r o s e c u t o r i a l  i m p r o p r i e t i e s  reached t h e i r  apogee i n  t h e  r e p e a t e d  ex- 



h o r t a t i o n s  t o  impose t h e  d e a t h  p e n a l t y ,  n o t  based upon arguments r e l e v a n t  

t o  s t a t u t o r y  a g g r a v a t i n g  c i rcumstances ,  b u t  r a t h e r  based upon t h e  f a c t  

t h a t  t h e  v i c t i m  was a p o l i c e  o f f i c e r  and t h a t  s o c i e t y  owes a s p e c i a l  d u t y  

t o  p r o t e c t  policemen i n  g e n e r a l .  The p r o s e c u t o r  argued:  

Gary Bevel was a policeman. I submit t o  you, t h e  Legis-  
l a t i o n  p u t  two s i m i l a r  a g g r a v a t i n g  f a c t o r s ,  e s c a p e  from 
cus tody  t o  p r e v e n t  a l a w f u l  a r r e s t  and t o  i n t e r f e r e  w i t h  
law enforcement ,  because  l a w  enforcement peop le ,  p o l i c e -  
men, a r e  p u t  on t h a t  s t r e e t  as p o i n t  men f o r  s o c i e t y ,  and 
t h e y ' r e  e n t i t l e d  f o r  t h i s  k ind  of p r o t e c t i o n  by t h e  law. 
You can  c o n s i d e r  t h e i r  t o t a l  r o l e  i n  government of going 
o u t  and e n f o r c i n g  t h e  l aws ,  and someone t r y i n g  t o  e s c a p e  
from them, and c o n s i d e r  t h a t ,  and c o n s i d e r  b o t h  of t h o s e  
a g g r a v a t i n g  f a c t o r s ,  and g i v e  them b o t h  g r e a t  we igh t .  

I submit t o  you t h a t  k i l l i n g  a p o l i c e  o f f i c e r  . . . i s  
enough t o  outweigh a l l  of t h e s e  m i t i g a t i n g  f a c t o r s ,  i f  
t h e y  a l l  e x i s t ,  and none of them do ,  b u t  t h a t  one of tak-  
i n g  t h e  l i f e  of t h e  p o i n t  man f o r  s e l f - s a t i s f a c t i o n  -- 

Did i t  t o  d i s r u p t  governmental  f u n c t i o n ?  You heard  t h e  
S h e r i f f  t e s t i f y  what i t  d i d .  Every p o l i c e  c a r ,  hundreds  
o u t  t h e r e  r u s h i n g  around t o  t h e  s c e n e ,  t r y i n g  t o  h e l p  o u t  
a c a l l i n g  comrade. 

You've g o t  abou t  a hundred o u t  t h e r e  m i s s i n g  i n  a n  804 
s q u a r e  m i l e s  a t  one t i m e ,  a lmost  600,000 peop le  a t  any 
one t i m e .  And when something happens t o  one ,  i t  d i s r u p t s  
a l l  of them a t  t h a t  moment. 

Then r u s h i n g  t o  t h e  h o s p i t a l ,  them l e a v i n g ,  t h e  p o l i c e  
t r y i n g  t o  f i n d  o u t  what happened t o  our  comrade, f e l l o w  
p o l i c e  o f f i c e r .  

The n e x t  day ,  t h e  m a r s h a l l i n g  f o r  ceremony, and t h e n  t h e  
long-range f a c t o r :  Apprehension when you g e t  up t o  a c a r ,  
every t ime  you g e t  up t o  a c a r ,  " I ' m  go ing  t o  g e t  k i l l e d . "  
Everyt ime you i n t e r v i e w  someone, "Am I i n  jeopardy?"  The 
awfu l  p a r t  of go ing ,  l e a d i n g  your l i f e ,  l e a v i n g  your fami ly  
-- . . . Even i n t e r f e r i n g  w i t h  your p e r s o n a l  l i f e ,  f o r  

goodness s a k e s .  

Governmental f u n c t i o n ,  long-range e f f e c t  when you k i l l  a 
p o l i c e  o f f i c e r ,  a  man. S o c i e t y  -- determined t o  b e  o r d e r  
o u t  t h e r e ,  t o  be  a b l e  t o  go abou t  your b u s i n e s s ,  freedom, 
s o c i e t y  de te rmines  w e  are t o  b e  r e p r e s e n t e d  by t h a t  p o l i c e -  
man s h o t  s i x  t imes  i n  t h e  head n e e d l e s s l y ,  s e n s e l e s s l y ,  - 
wantonly ,  e v i l l y .  

[Emphasis s u p p l i e d ]  (T-1979-1981). 



But,  1'11 r e p e a t ,  and t h i s  i s  n o t  b a c k t r a c k i n g ,  what I 
j u s t  s a i d  i s  n o t  b a c k t r a c k i n g  a t  a l l ,  b u t  i f  you found 
one o r  two o r  t h r e e ,  and you f i n d  t h a t  Gary Bevel w a s  
s h o t  -- Patrolman Gary Bevel w a s  s h o t  i n  t h e  head s i x  
t i m e s ,  no p r e t e n s i o n  of any moral  j u s t i f i c a t i o n ,  i n  
c o l d  blood by a woman who merely  d i d n ' t  want t o  t a k e  a 
r i d e  down t o  t h e  p o l i c e  s t a t i o n ,  l a w f u l  a r r e s t ,  a l l  
r i g h t ,  which you've a l r e a d y  de te rmined ,  i f  you f i n d  t h a t  
t h o s e  t h i n g s  happened t h a t  c o u l d ,  i n  J a c k s o n v i l l e ,  
F l o r i d a ,  i n t r u d e  on t h e  consc ience  of t h i s  community, i t  
would be enough f o r  recommendation of d e a t h  f o r  t h i s  wo- 
man, i f  w i t h  a l l  of t h e  m i t i g a t i n g  f a c t o r s ,  you can  s a y  
t h i s  outweighs i t  because  we ' re  n o t  going t o  have i t .  

[Emphasis s u p p l i e d ]  (T-2008). 

That  s e t  of f a c t s  c r i e s  o u t  t h a t  i t  i s  t o  be v i n d i c a t e d ,  
s o c i e t y  i s  r i g h t  t o  s t a n d  behind Patrolman Gary Bevel.  
S o c i e t y  -- as I s a i d  b e f o r e ,  you know, p o l i c e  o f f i c e r s  
have a s p e c i a l  du ty .  I t h i n k  you have a r i g h t  t o  t a k e  
n o t e  of i t  i n  d e l i b e r a t i n g  i n  t h e  c a s e .  S o c i e t y  must 
have them, a t  l e a s t ,  p r e s e n t  t o  have o r d e r .  Without 
t h a t  t h i n  l i n e  of b l u e  o u t  t h e r e  t h a t  we t a l k  a b o u t ,  a 
hundred policemen, 840 s q u a r e  m i l e s ,  600,000 peop le ,  a 
hundred men t h a t  s o c i e t y ' s  determined t o  be  -- t o  b e  
f r e e  from f e a r  and have t h e  o r d e r l v  s o c i e t v  -- 

And when you s t r i k e  one of them down, s e n s e l e s s l y ,  need- 
l e s s l y ,  wantonly ,  w i l l f u l l y ,  i n t e n t i o n a l l y ,  w i t h  a l l  mean- 
n e s s  t h a t  t h i s  woman m a n i f e s t e d ,  t h e  o n l y  a p p r o p r i a t e ,  
t h e  o n l y  way s o c i e t y  can show i t s  o u t r a g e  f o r  t h a t  a c t  i s  
t o  recommend a s e n t e n c e  of d e a t h  i n  t h e  c a s e ,  l a d i e s  and 
gentlemen. 

[Emphasis s u p p l i e d ]  (T-2014-2015). The f o r e g o i n g  arguments were undoubt- 

e d l y  improper and h i g h l y  p r e j u d i c i a l .  

The under ly ing  theme of t h e  p r o s e c u t o r ' s  emot iona l  p l e a s  w a s  t h a t  

d e a t h  shou ld  be  imposed based s o l e l y  upon t h e  n o n - s t a t u t o r y  a g g r a v a t i n g  

c i rcumstance  t h a t  t h e  v i c t i m  w a s  a p o l i c e  o f f i c e r .  See M i l l e r  v .  S t a t e ,  

s u p r a .  The p r o s e c u t o r ' s  arguments improper ly  played upon t h e  f e a r s  of 

t h e  j u r y  concerning t h e  s a f e t y  of t h e i r  community and t h e  danger  of cr ime 

i n  g e n e r a l .  E .g . ,  Chavez v .  S t a t e ,  s u p r a ;  R u s s e l l  v .  S t a t e ,  s u p r a ;  Smith 

v .  S t a t e ,  s u p r a ;  P o r t e r  v .  S t a t e ,  s u p r a ;  Sims v .  S t a t e ,  s u p r a ;  McMill ian 

v .  S t a t e ,  s u p r a ;  Harris v .  S t a t e ,  s u p r a ;  Gomez v .  S t a t e ,  s u p r a ;  Hines v .  



S t a t e ,  sup ra ;  Salazar-Rodriguez v .  S t a t e ,  sup ra ;  Perdomo v. S t a t e ,  supra ;  

T e f t e l l e r  v.  S t a t e ,  sup ra .  The remarks a l s o  tended t o  cause s u b j e c t i v e  

i d e n t i f i c a t i o n  w i th  t h e  cr ime and t h e  v i c t i m  on t h e  p a r t  of t h e  j u r o r s ,  

which have been c o n s i s t e n t l y  condemned and found t o  c o n s t i t u t e  r e v e r s i b l e  

e r r o r  a s  de s t roy ing  t h e  r i g h t  t o  a  f a i r  t r i a l .  E.g. Barnes v .  S t a t e ,  58 

So.2d 157 (Fla .1952);  Adams v. S t a t e ,  sup ra ;  Grant v .  S t a t e ,  sup ra ;  Lucas 

v.  S t a t e ,  335 So.2d 566 (F la .  1st DCA 1961);  Wheeler v.  S t a t e ,  425 So.2d 

109 (F la .  1st DCA 1983);  Bu l l a rd  v .  S t a t e ,  436 So.2d 962 (F la .  3d DCA 1983). 

I n  s h o r t ,  t h e  remarks made h e r e  t o t a l l y  depr ived  a p p e l l a n t  h e r  r i g h t  t o  a  

f a i r  t r i a l  on t h e  pena l t y  i s s u e .  Due t o  t h e  r epea t ed  i n s t a n c e s  of prose-  

c u t o r i a l  misconduct h e r e ,  a p p e l l a n t  must be  awarded a new t r i a l  o r  a new 

pena l t y  hea r i ng .  



ISSUE V I I  

THE TRIAL COURT PREJUDICIALLY ERRED I N  OVERRULING 
APPELLANT'S REPEATED OBJECTIONS TO THE TESTIMONY 
OF SHERIFF DALE CARSON SINCE THAT TESTIMONY WAS 
NOT RELEVANT TO ANY STATUTORY AGGRAVATING CIRCUM- 
STANCE, AND THEREFORE RENDERED APPELLANT'S PENALTY 
PHASE HEARING VIOLATIVE OF THE FIFTH, EIGHTH AND 
FOURTEENTH AMENDMENTS TO THE UNITED STATES CONSTI- 
TUTION. 

S e c t i o n  921.141(5)(g)  e s t a b l i s h e s  a s  an  a g g r a v a t i n g  c i rcumstance  

t h a t  " t h e  c a p i t a l  f e l o n y  was committed - t o  d i s r u p t  o r  h i n d e r  t h e  l a w f u l  

e x e r c i s e  of any governmental  f u n c t i o n  o r  t h e  enforcement of laws." T h i s  

c i rcumstance  i s  a p p l i c a b l e  on ly  where t h e  o f f e n d e r ' s  mot ive  a t  t h e  t ime  

of t h e  k i l l i n g  was t h e  d i s r u p t i o n  o r  h i n d r a n c e  o f  t h e  l a w f u l  e x e r c i s e  of 

government o r  law enforcement.  S t a t e  v .  Dixon, 283 So.2d 1, 9  (Fla .1973) .  

C f . ,  Phippen v .  S t a t e ,  389 So.2d 991 (Fla.1980) ( f i n d i n g  t h a t  murders were - 

committed f o r  pecun ia ry  g a i n  p a t e n t l y  e r roneous  where no ev idence  i n d i c a t i n g  

defendan t  murdered h i s  p a r e n t s  t o  r e l i e v e  himself  of c r e d i t  c a r d  d e b t ) ;  

Simmons v .  S t a t e ,  419 So.2d 316 (Fla .1982)  ( f i n d i n g  t h a t  murder w a s  committed 

f o r  pecun ia ry  g a i n  improper even though ev idence  showed a  p o s s i b l e  e x p e c t a t i o n  

of monetary b e n e f i t  s i n c e  t h e r e  w a s  n o t  s u f f i c i e n t  ev idence  t o  prove a  pe- 

c u n i a r y  m o t i v a t i o n  f o r  t h e  murder i t s e l f  beyond a r e a s o n a b l e  d o u b t ) ;  Menen- 

dez v .  S t a t e ,  368 So.2d 1278 (Fla.1979) ( f i n d i n g  t h a t  murder w a s  committed 

f o r  t h e  purpose  of a v o i d i n g  o r  p r e v e n t i n g  a l a w f u l  a r r e s t  r e q u i r e s ,  a t  least 

where v i c t i m  i s  n o t  a l a w  enforcement o f f i c e r ,  a  c l e a r  showing t h a t  t h e  domi- 

n a n t  o r  o n l y  mot ive  f o r  t h e  murder w a s  t h e  e l i m i n a t i o n  of w i t n e s s e s ) ;  - Arm- 

s t r o n g  v .  S t a t e ,  399 So.2d 953 (Fla.1981) (proof of r e q u i s i t e  i n t e n t  t o  

avo id  a r r e s t  and d e t e c t i o n  must b e  v e r y  s t r o n g ) .  During t h e  s e n t e n c i n g  

p o r t i o n  of t h i s  t r i a l ,  o v e r  a p p e l l a n t ' s  r e p e a t e d  and vehement o b j e c t i o n s  

and motions f o r  m i s t r i a l  (T-1812-1816,1827,1828,1830,1832-1833,1835,1836- 

1837,2084-2087), t h e  t r i a l  c o u r t  a l lowed t h e  s t a t e  t o  i n t r o d u c e  t h e  t e s t i -  

mony of S h e r i f f  Dale Carson f o r  t h e  p u r p o r t e d  purpose  of showing t h e  aggra-  

v a t i n g  c i rcumstance  of S e c t i o n  921 .141(5) (g ) .  S h e r i f f  Carson t e s t i f i e d  as 



f o l l o w s  : 

Q S h e r i f f ,  what i s  t h e  p o p u l a t i o n  of Duval County; 
do you know? 

A It r u n s  between 650 t o  600,000, a long  i n  t h e r e .  ( s i c )  
Q Between 550 o r  600? 
A Along i n  t h e r e ;  y e s ,  s i r .  
Q What a r e  t h e  s q u a r e  m i l e s ;  do you know? 
A 840. 
Q 840 s q u a r e  m i l e s ?  S h e r i f f  Carson,  how many uniform 

patrolmen do you have employed i n  t h e  S h e r i f f ' s  De- 
pa r tment?  

A 759. * * * 
Q S h e r i f f ,  how many -- do you know how many uniform 

patrolmen were on d u t y  between t h e  h o u r s  of 11:30 
p.m. and 12:30 a . m .  -- 12:30 be ing  on May t h e  1 7 t h ,  
1983, would you be  a b l e  t o  t e l l  me how many patrolmen 
were on d u t y  a t  t h a t  t ime?  

A There  were a hundred and one on d u t y  a f t e r  midnight  on 
May t h e  1 7 t h ,  and p r i o r  t o  t h a t ,  we had abou t  t h e  same 
number, p l u s  24 o t h e r  o f f i c e r s .  So, a t  t h e  t ime  of t h e  
-- of t h e  c r ime ,  i t  was a hundred and one pat rolmen,  a 
hundred and one uniformed o f f i c e r s .  

Q I s e e .  They were p a t r o l l i n g  840 s q u a r e  m i l e s ?  
A Yes. 
Q Are you f a m i l i a r  w i t h  t h e  r e c o r d  of Patrolman Gary Bevel?  * * * 
Q S h e r i f f  Carson,  i n  c a r r y i n g  o u t  h i s  d u t i e s  i n  making a r -  

r e s t s ,  performing of j u s t  d u t i e s ,  g e n e r a l l y ,  a s  a p a t r o l -  
man, what was Gary Beve l ' s  r e p u t a t i o n  i n  t h e  depar tment?  * * * 

Q Do you know h i s  r e p u t a t i o n  i n  t h e  depar tment  as a policeman? 
A Yes, I do.  
Q And what were t h e y ?  
A It was a n  e x c e l l e n t  r e p u t a t i o n ,  h i s  s u f f i c i e n c y  r e p o r t s  

were o u t s t a n d i n g ,  and he  was v e r y  w e l l  l i k e d  i n  t h e  d e p a r t -  
ment, one of our  b e s t  pat rolmen.  

* * * 
Q S h e r i f f  Carson,  on May t h e  1 7 t h ,  1983, Patrolman Gary Bevel 

was s h o t  and k i l l e d ,  what was t h e  impact of t h a t  on your  
depar tment  ? 

* * * 
THE WITNESS: Well ,  i t  had a tremendous impact a t  t h e  beg inn ing ,  
of c o u r s e ,  you have a l l  o f  t h e  o f f i c i a l s  want ing t o  know what 
happened. 
And we have them a s s i g n e d  t o  b e a t s ,  and t h e y ' r e  supposed t o  s t a y  
i n  t h o s e  b e a t s ,  b u t  i t ' s  d i s r u p t i v e ,  and many of them come t o  
t h e  h o s p i t a l  t o  t r y  t o  f i n d  o u t  what happened, c a l l i n g  t h e i r  
wives ,  making s u r e  t h e i r  wives  know t h e y  weren ' t  t h e  ones  who 
were k i l l e d .  
I t ' s  a d i s r u p t i v e  f o r c e ,  and i t  -- i t  u p s e t s  everyone,  of c o u r s e .  
And i t  h a s  a f o r c e  -- a n  e f f e c t  t h a t  las ts  l o n g  a f t e r  t h a t  o r i g i n a l  
e f f e c t  . 
BY MR. AUSTIN: 
Q Well ,  l e t  me a s k  you, t h e n ,  t h e  immediate impact i s  d i s r u p t i o n  

of a hundred and one pat rolmen? 



A R i g h t ,  t h e  county i s n ' t  as w e l l  p r o t e c t e d  as i t  was b e f o r e  
because  of them g e t t i n g  o f f  t h e i r  b e a t s  and coming t o  t h e  
scene .  

Q What i s  -- weeks and months immediately f o l l o w i n g  t h e  d e a t h  
and s h o o t i n g  and k i l l i n g  of Gary Beve l s ,  what i s  t h e  impact 
on t h e  depar tment  and on t h e  community? 

A Well ,  I t h i n k  t h e  depar tment  becomes c l o s e r ,  and t h e y  b e g i n  
t o  look  a t  e v e r y  s i t u a t i o n  w i t h  more s u s p i c i o n  t h a n  they  had 
b e f o r e  t h a t  t h e y  might g e t  h u r t .  
I t h i n k  i t  -- t h e  p u b l i c  i s  n o t  t r e a t e d ,  sometimes, as cour- 
t e o u s l y  a s  I would l i k e  f o r  them t o  be .  I t h i n k  t h e r e  a r e  
t r a f f i c  s t o p s ,  when they  make s t o p s  w i t h  guns i n  t h e i r  hand, 
a few t h i n g s  l i k e  t h i s .  They j u s t  become more a l e r t  and more 
concerned abou t  t h e i r  s a f e t y .  

Q Do they  -- d i d n ' t  t h e y  have a  tendency t o  o v e r r e a c t  when some 
of t h e i r  peop le  a r e  k i l l e d ?  

A I would s a y  t h a t  they  a r e  e x t r a  c a u t i o u s ,  and t h a t  would b e  
c o n s i d e r e d  a n  o v e r r e a c t i o n  t o  many t h i n g s .  

Q Is t h a t  e s p e c i a l l y  t r u e  when a v e h i c l e  i s  s topped? 
A Yes, i t  i s .  

* * * 
Q H a s  t h i s  e p i s o d e  had any e f f e c t  on t h e  a t t i t u d e  of t h e  p a t r o l -  

men t h a t  a r e  employed by you i n  a r r e s t i n g  female  s u s p e c t s ?  
And i n  what way? 

9; * * 
THE WITNESS: We have a s i t u a t i o n  where -- when an  o f f i c e r  a r r e s t s  
a person ,  b e f o r e  t h e y ' r e  p laced  i n  t h e  back of t h e  c a r  t o  t a k e  
them t o  j a i l ,  i f  t h e y ' r e  t o  b e  sea rched .  T h i s  i s  v e r y  d i f f i c u l t  
when i t  cornea t o  t h e  a r r e s t  of a female  because ,  u s u a l l y ,  a l l  t h e y  
can do i s  maybe look  a t  t h e i r  pocketbook. They c a n ' t  do t h e  p a t  
down s e a r c h  t h a t  they  shou ld  do on o t h e r  people .  
I t ' s  a d i f f i c u l t  t h i n g  f o r  t h e  pat rolman t o  u n d e r s t a n d ,  I t h i n k ,  
b u t  t h e  s i t u a t i o n  j u s t  i s  t h a t  you j u s t  c a n ' t  s e a r c h  a  female ,  a  
male o f f i c e r  c a n ' t  s e a r c h  a female ,  a m a l e  o f f i c e r  c a n ' t  s e a r c h  a  
female  l i k e  they  r e a l l y  shou ld .  And t h a t ,  of  c o u r s e ,  i s  a mora le  
problem we have.  
BY MR. AUSTIN: 
Q It causes  a morale  problem i n  t h e  depar tment?  
A Yes. 
Q What e f f e c t ,  i f  any,  S h e r i f f ,  does  t h e  Defendant and a n  o f f i c e r  

l i k e  Gary Bevel -- Bevel -- Gary Bevel have on t h e  crew? What 
e f f e c t  w i l l  i t  have? H a s  i t  had a n  e f f e c t ?  

A Well ,  i t  h a s  i n  t h i s  p a r t i c u l a r  c a s e ,  as you know, w e ' r e  s h o r t  
on m i n o r i t y  o f f i c e r s .  We d o n ' t  have what we shou ld  have,  we 
have abou t  less t h a t  10 p e r c e n t ,  we shou ld  have abou t  20. 
I n  t h i s  las t  c l a s s ,  we had -- we had openings  f o r  abou t  20 b l a c k  
o f f i c e r s ,  and we were t a k i n g  them from t h e  j a i l ,  as we have i n  
t h e  p a s t .  We were a b l e  t o  g e t ,  I t h i n k  -- 

Q What do you mean, " taken from t h e  j a i l " ?  
A The way w e  had been,  w e  were  r e c r u i t i n g ;  now, w e ' r e  j u s t  t a k i n g  

o f f i c e r s  a f t e r  t h e y  had s e r v e d  t ime i n  C o r r e c t i o n s ,  and we 
found t h a t  t h a t  w a s  t h e  b e s t  way. 

Q They became a c o r r e c t i o n a l  o f f i c e r  b e f o r e  becoming a p o l i c e  
o f f i c e r ?  

A Yes, b e f o r e  becoming a p o l i c e  o f f i c e r .  
Q Go ahead.  
A And we needed about  20 t o  b r i n g  u s  up t o  -- up t o  w h a t ' s  r e -  

q u i r e d ,  where we wanted t o  g e t  s p a c e s  f o r  t h e s e  b l a c k  o f f i c e r s ,  



and t h e r e ' s  -- we j u s t  c o u l d n ' t  g e t  t h a t  many ou t  of Cor- 
r e c t i o n s .  We t a l k e d  t o  s e v e r a l  pe r sonne l ,  we t a l k e d  t o ,  
I ' d  s ay ,  f o u r  o r  f i v e  i n  Co r r ec t i ons  who would make exce l -  
l e n t  p o l i c e  o f f i c e r s ,  and t hey  s a i d  they  d i d  n o t  want t o  
become p o l i c e  o f f i c e r s  because of what had happened t o  Gary. 
I s e n t  some b l ack  o f f i c e r s  -- 
MR. AUSTIN: Rec ru i t i ng  e f f e c t s  law enforcement? 

* * * 

(T-1826-1835). S h e r i f f  Carson ' s  t e s t imony ,  which d i d  - n o t ,  by any s t r e t c h  of 

t h e  imagina t ion ,  t end  t o  show t h e  motive of t h e  k i l l i n g ,  b u t  which r a t h e r  

d e a l t  s o l e l y  w i th  t h e  i n c i d e n t a l  e f f e c t s  of t h e  k i l l i n g  upon t h e  p o l i c e  depa r t -  

ment, had a b s o l u t e l y  no r e l evance  t o  t h e  pena l t y  i s s u e .  S ince  Carson ' s  test i-  

mony p r e j u d i c i a l l y  i n j e c t e d  i n t o  a p p e l l a n t ' s  pena l t y  hea r i ng  i s s u e s  much broad- 

e r  t han  a l lowed ,  a new sen t enc ing  hea r i ng  i s  c o n s t i t u t i o n a l l y  r equ i r ed .  

S ince  " [ t l h e  agg rava t i ng  c i rcumstances  s p e c i f i e d  i n  t h e  s t a t u t e  a r e  ex- 

c l u s i v e ,  and no o t h e r s  may be used f o r  t h a t  purpose", M i l l e r  v .  S t a t e ,  373 So.- 

2d 882,885 (Fla .1979) ,  t h i s  Court  has  c o n s i s t e n t l y  h e l d  t h a t  evidence o f f e r e d  

by t h e  s t a t e  f o r  t h e  purpose of agg rava t i ng  t h e  crime i s  i nadmis s ib l e  u n l e s s  

i t  t ends  t o  e s t a b l i s h  one of t h e  agg rava t i ng  c i rcumstances  l i s t e d  i n  S e c t i o n  

921.141(5),  F l o r i d a  S t a t u t e s  (1981). E.g. ,  Provence v .  S t a t e ,  337 So.2d 783 

(Fla .1976);  Pe r ry  v .  S t a t e ,  395 So.2d 170 (Fla .1981);  Odom v .  S t a t e ,  403 So.2d 

936 (Fla .1981) .  When ev idence  n o t  r e l e v a n t  t o  a  s p e c i f i e d  agg rava t i ng  circum- 

s t a n c e  ha s  been p r e sen t ed ,  t h e  e r r o r  t o t a l l y  i n f e c t s  t h e  p e n a l t y  phase  and 

mandates a new pena l t y  hea r i ng  b e f o r e  a newly impaneled j u r y .  E l ledge  v .  S t a t e ,  

346 So.2d 998 (F la .1977) ;  Pe r ry  v .  S t a t e ,  sup ra ;  Maggard v .  S t a t e ,  399 So.2d 

973 (F la .  1981).  
5  

' The Thi rd  D i s t r i c t  ha s  cogen t l y  noted:  
[Wlhi le  t h e  e x i s t e n c e  of o t h e r  aggrava t ing  c i rcumstances  w i l l  sus-  
t a i n  t h e  impos i t i on  of t h e  d e a t h  pena l t y  wi thout  t h e  need f o r  f u r -  
t h e r  f a c t - f i n d i n g  where "only t h e  manner i n  which i t  was cons idered  
by t h e  c o u r t  i n  i t s  f i n d i n g s  of f a c t "  i s  cha l lenged ,  Mikenas v .  S t a t e ,  
407 So.2d 892 (Fla .1981);  -- s e e  a l s o  Smith v .  S t a t e ,  407 So.2d 894 (F l a .  
1981) ,  where t h e  cha l l enge  i s  t o  t h e  admiss ion of evidence of aggra- 
v a t i n g  f a c t o r s ,  s e e  E l ledge  v .  S t a t e ,  346 So.2d 998 (Fla .1977) ,  o r  t o  
t h e  exc lu s ion  of evidence of m i t i g a t i n g  f a c t o r s ,  Gardner v .  F l o r i d a ,  
430 U.S. 349, 97 S.Ct. 1197, 51 L.Ed.2d 393 (1977),  t h e  e x i s t e n c e  of 
o t h e r  agg rava t i ng  c i rcumstances  does  no t  o b v i a t e  t h e  need f o r  a f u r -  
t h e r  recommendation from t h e  j u r y .  

Tafero v .  S t a t e ,  406 So.2d 89, 95 n.  13 (F l a .  3d DCA 1981).  



Since Sheriff Carson's testimony was not relevant to any statutorily 

specified aggravating circumstance, a new penalty hearing before a newly 

impaneled jury is required. The prejudicial impact of Carson's testimony -- 

the immediate effect of the killing being that the entire city was not 

protected from criminal activity; the long-lasting effect of the killing 

being mistreatment of citizens due to police overreaction; and difficulties 

in minority recruitment of police officers -- is readily apparent and was 
6 

not left unexploited by the prosecutor. The disruption to the police force 

as a result of the killing had no relevance to appellant's culpability or 

to the issue of her punishment. The testimony, deliberately placed before 

the jury, was designed to fervently appeal to the fears of the jurors con- 

cerning the safety of their community. This highly inflammatory testimony 

rendered appellant's sentencing hearing fundamentally unfair and constitu- 

tionally intolerable. Hance v. Zant, 696 F.2d 940 (llth Cir. 1983); Brooks 

v. Francis, 716 F.2d 780 (llth Cir. 1983). Appellant therefore must be 

awarded a new sentencing hearing. 

See infra, Issue vI, pp. 26-28, where the prosecutor relied upon Car- -- 
son's testimony to support his highly inflammatory appeal for imposition of 
the death penalty. 

-34- 



ISSUE V I I I  

THE TRIAL COURT ERRED I N  IMPERMISSIBLY RESTRICTING 
THE SCOPE OF THE MITIGATING CIRCUMSTANCES I N  V I O -  
LATION OF THE EIGHTH AND FOURTEENTH AMENDMENTS TO 
THE UNITED STATES CONSTITUTION. 

L o c k e t t  v .  Ohio, 438 U.S. 586, 604 (1978) and Eddings v .  Oklahoma, 455 

U.S. 104, 110 (1982) ho ld  t h a t  under  t h e  E igh th  Amendment t h e  s e n t e n c i n g  

a u t h o r i t y  may "not be  p rec luded  from c o n s i d e r i n g ,  -- a s  a  m i t i g a t i n g  f a c t o r ,  

any a s p e c t  of a  d e f e n d a n t ' s  c h a r a c t e r  o r  r e c o r d  and any of t h e  c i rcumstances  

of t h e  o f f e n s e  t h a t  t h e  de fendan t  p r o f f e r s  as a b a s i s  f o r  a s e n t e n c e  l e s s  

t h a n  death . ' '  Those  d e c i s i o n s  "make i t  c l e a r  t h a t  i n  a c a p i t a l  c a s e  t h e  de- 

f e n d a n t  i s  c o n s t i t u t i o n a l l y  e n t i t l e d  t o  have t h e  s e n t e n c i n g  body c o n s i d e r  

any 'sympathy f a c t o r '  r a i s e d  by t h e  ev idence  b e f o r e  i t ." People  v.  Rober tson,  

655 P.2d 279, 301 (Cal.  1983);  People, 671 P.2d 813 (Cal .  1983) .  

See a l s o ,  S t a t e  v .  Quin l ivan ,  499 P.2d 1268 (Wash. 1972) ;  Romine v .  S t a t e ,  -- 

305 S.E.2d 93,  100-101 (Ga. 1983) ;  C o f i e l d  v .  S t a t e ,  274 S.E.2d 530, 542 (Ga. 

1981) .  A s  t h e  p l u r a l i t y  o p i n i o n  i n  Woodson v .  North C a r o l i n a ,  428 U.S. 280, 

304 (1976) emphasized: 

A p r o c e s s  t h a t  a c c o r d s  no s i g n i f i c a n c e  t o  r e l e v a n t  
f a c e t s  of t h e  c h a r a c t e r  and r e c o r d  of t h e  i n d i v i d u a l  
o f f e n d e r  o r  t h e  c i rcumstances  of t h e  p a r t i c u l a r  of-  
f e n s e  exc ludes  from c o n s i d e r a t i o n  i n  f i x i n g  t h e  u l -  
t i m a t e  punishment of d e a t h  t h e  p o s s i b i l i t y  of compas- 
s i o n a t e  o r  m i t i g a t i n g  f a c t o r s  stemming from t h e  d i v e r s e  
f r a i l t i e s  of humankind. 

[Emphasis s u p p l i e d ] .  By v a r i o u s  r u l i n g s  throughout  a p p e l l a n t ' s  t r i a l ,  t h e  

c o u r t  v i o l a t e d  t h e  ~ o c k e t t l ~ d d i n g s  admoni t ions .  The cumula t ive  e f f e c t  of 

t h e  t r i a l  c o u r t ' s  e r r o r s  rendered  a p p e l l a n t ' s  s e n t e n c i n g  t r i a l  c o n s t i t u t i o n -  

a l l y  i n t o l e r a b l e .  

During v o i r  d i r e ,  t h e  p r o s e c u t o r  i n q u i r e d :  

And as I ' v e  mentioned, t h e  Defendant i s  a woman, w i l l  
t h e  f a c t  t h a t  s h e ' s  a woman have any i n f l u e n c e  upon 
your d e t e r r l ~ i n a t i o n ,  keeping i n  mind t h a t  t h e  S t a t e  
w i l l  be  s e e k i n g  t h e  d e a t h  p e n a l t y  i n  t h i s  c a s e ?  I f  
anyone f e e l s  t h a t  t h a t  might i n f l u e n c e  t h i s  v e r d i c t ,  
p l e a s e  r a i s e  your hand now. 



A l l  r i g h t ,  s o ,  i n  o t h e r  words, t h e  Judge i s  n o t  going 
t o  t e l l  you t h a t  i t ' s  a m i t i g a t i n g  f a c t o r  t h a t  s h e ' s  
a woman, i t  h a s  no th ing  t o  do w i t h  i t .  

(T-671). A p p e l l a n t ' s  o b j e c t i o n  t o  t h i s  improper v o i r  d i r e  was o v e r r u l e d ,  

and t h e  p r o s e c u t o r  con t inued  h i s  i n q u i r i e s  i n  t h e  same v e i n :  

The Judge i s  n o t  going t o  t e l l  you t h a t  y o u ' r e  t o  f e e l  
s o r r y  f o r  h e r  o r  t o  g i v e  h e r  m i t i g a t i o n  s imply because  
of t h e  f a c t  s h e ' s  a woman. 

(T-672). Appe l lan t  a g a i n  o b j e c t e d  s i n c e  t h e  p r o s e c u t o r ' s  remarks c o n s t i t u t e d  

a miss ta tement  of law, r e q u e s t e d  a c u r a t i v e  i n s t r u c t i o n ,  and moved f o r  a m i s -  

t r i a l ,  a l l  of which were  denied.  (T-672-674). Because t h e  p r o s e c u t o r  was 

improper ly  a l lowed t o  e x t r a c t  promises  by t h e  j u r o r s  t o  f o l l o w  a t o t a l l y  in -  

a c c u r a t e  s t a t e m e n t  of law,  a p p e l l a n t  i s  e n t i t l e d  t o  a new t r i a l ,  o r  a t  a 

minimum, a new p e n a l t y  phase .  

Voir  d i r e  i s  designed t o  a s c e r t a i n  whether p r o s p e c t i v e  j u r o r s  can  b e  

f a i r  and i m p a r t i a l  and f r e e  of a l l  i n t e r e s t ,  b i a s  o r  p r e j u d i c e .  To t h a t  

end,  " [ h ] y p o t h e t i c a l  q u e s t i o n s  having c o r r e c t  r e f e r e n c e  t o  t h e  l a w  of t h e  

c a s e  t h a t  a i d  i n  de te rmin ing  whether  c h a l l e n g e s  f o r  c a u s e  o r  peremptory a r e  

p r o p e r ,  may . . . be  propounded t o  veniremen on v o i r  d i r e  examinat ion."  

[Emphasis supp l ied . ] .  Pope v .  S t a t e ,  84 F l a .  428, 438, 94 So. 865 (1922).  

It i s ,  however, w e l l - s e t t l e d  t h a t  "it i s  n o t  p roper  t o  propound h y p o t h e t i c a l  

q u e s t i o n s  p u r p o r t i n g  t o  embody tes t imony t h a t  i s  i n t e n d e d  t o  b e  s u b m i t t e d ,  

c o v e r i n g  a l l  o r  any a s p e c t s  of t h e  c a s e ,  f o r  t h e  purpose  of a s c e r t a i n i n g  

from t h e  j u r o r  how h e  w i l l  v o t e  on such  a  s ta te  of t h e  tes t imony."  Dicks v .  

S t a t e ,  8 3  F l a .  717, 719, 93  So. 137 (1922).  -- See a l s o ,  Smith v .  S t a t e ,  253 

So.2d 465, 470-471 (F la .  1st DCA 1971) ;  Harmon v .  S t a t e ,  394 So.2d 121 ( F l a .  

1st DCA 1980);  S a u l s b e r r y  v .  S t a t e ,  398 So.2d 1017 ( F l a .  5 t h  DCA 1981).  I n  

t h e  p r e s e n t  c a s e ,  t h e  p r o s e c u t o r  was improper ly  a l lowed t o  o b t a i n  a pre-com- 

mitment from t h e  p r o s p e c t i v e  j u r o r s  t h a t  they  would n o t  c o n s i d e r  a p p e l l a n t ' s  



s e x  as a m i t i g a t i n g  f a c t o r .  Not o n l y  w a s  t h i s  prejudgment improper ,  i t  

w a s  p a r t i c u l a r l y  p r e j u d i c i a l  s i n c e  n o t  based on a  c o r r e c t  p r i n c i p l e  of l a w .  

Th i s  Court  h a s  e x p r e s s l y  recognized  t h a t  t h e  f a c t  t h a t  t h e  de fendan t  " w a s  

t h e  mother of two c h i l d r e n  f o r  whom s h e  c a r e d , "  as i s  a p p e l l a n t ,  i s  a m i t i -  

g a t i n g  c i rcumstance .  Jacobs  v .  S t a t e ,  396 So.2d 713 (F la .1981) .  By e x t r a c t -  

i n g  promises  from j u r o r s  on v o i r  d i r e ,  t h e  p r o s e c u t o r  e f f e c t i v e l y  and uncon- 

s t i t u t i o n a l l y  l e d  t h e  j u r y  t o  e r r o n e o u s l y  b e l i e v e  t h a t  t h e y  were r e q u i r e d ,  

a s  a m a t t e r  of l a w ,  t o  d i s r e g a r d  a s  m i t i g a t i n g  f a c t o r s  t h e  f a c t  t h a t  appe l -  

l a n t  was a  woman and t h e  mother of two young c h i l d r e n .  T h i s  i s  impermiss ib le .  

During t h e  p e n a l t y  phase  of a p p e l l a n t ' s  t r i a l ,  t h e  t r i a l  judge a g a i n  

impermiss ib ly  r e s t r i c t e d  m i t i g a t i n g  ev idence .  Appe l lan t  p r o f f e r r e d  t h e  t e s -  

timony of J e s s i e  Bevel ,  J r . ,  t h e  o l d e s t  b r o t h e r  of t h e  v i c t i m ,  Gary Bevel ,  

which was t o  t h e  e f f e c t  t h a t  t h e  v i c t i m ' s  f a m i l y  d i d  n o t  s e e k  a p p e l l a n t ' s  

e x e c u t i o n  b u t  r a t h e r  sought  mercy f o r  h e r .  (T-1872-1876). Although recog- 

n i z i n g  " i t ' s  v e r y  va lued  by myse l f , "  t h e  t r i a l  c o u r t  r e f u s e d  t o  a l l o w  t h i s  

t e s t imony  t o  be  p r e s e n t e d  t o  t h e  j u r y .  (T-1879-1881). T h i s  r u l i n g  was v i o -  

l a t i v e  of t h e  E igh th  Amendment s i n c e  t h i s  p l e a  f o r  mercy by t h e  v i c t i m ' s  

fami ly  was c l e a r l y  a r e l e v a n t  c o n s i d e r a t i o n  t o  t h e  q u e s t i o n  of whether  d e a t h  

i s  a n  e x c e s s i v e  punishment f o r  t h e  o f f e n s e .  F u r t h e r ,  t h e  tes t imony was c e r -  

t a i n l y  r e l e v a n t  t o  r e b u t  t h e  p r o s e c u t o r ' s  a s s e r t i o n s  t h a t  t h e  d e a t h  p e n a l t y  

was r e q u i r e d  f o r  i t s  r e t r i b u t i v e  e f f e c t .  (T-2008,2014-2015). 

I n  Romine v .  S t a t e ,  s u p r a ,  t h e  d e f e n d a n t ' s  d e a t h  s e n t e n c e  w a s  v a c a t e d  

because  similar ev idence  was excluded from t h e  j u r y ' s  c o n s i d e r a t i o n .  The 

' During c l o s i n g  arguments a t  t h e  p e n a l t y  phase ,  t h e  p r o s e c u t o r  s t r e s s e d  
t h i s  p r i o r  commitment: 

And you t o l d  me t h e  f i r s t  day on v o i r  d i r e ,  Monday, a 
week ago,  t h a t  you wouldn ' t  t a k e  i n t o  c o n s i d e r a t i o n  
s e x  . . . . You wouldn ' t  t a k e  i n t o  c o n s i d e r a t i o n  t h e  
f a c t  a n y t h i n g  o t h e r  t h a n  t h e  ev idence  and t h e  law t h a t  
came t o  you i n  t h e  c a s e .  

(T-1960-1961). 



defendan t  t h e r e i n  was conv ic ted  f o r  t h e  murder of h i s  f a t h e r .  A t  t h e  

p e n a l t y  h e a r i n g ,  t h e  de fendan t  sought  t o  p r e s e n t  t h e  t e s t imony  of h i s  

g r a n d f a t h e r ,  f a t h e r  of t h e  v i c t i m ,  t h a t  h e  d i d  n o t  wish defendan t  execu ted .  

I n  r e v e r s i n g  t h e  d e a t h  s e n t e n c e  imposed, t h e  Georgia  Supreme Court  noted:  

R a l p h ' s  tes t imony t h a t  h e  d i d  n o t  wish t o  see h i s  
grandson d i e  would have been a d m i s s i b l e  i n  m i t i g a -  
t i o n  and t h e  t r i a l  c o u r t ' s  o p i n i o n  t o  t h e  c o n t r a r y  
was wrong. Moreover, Ralph 's  t e s t imony  would have 
been p a r t i c u l a r l y  s i g n i f i c a n t  because  h e  was c l o s e l y  
r e l a t e d  n o t  o n l y  t o  t h e  a p p e l l a n t  b u t  a l s o  t o  t h e  
v i c t i m s ;  u n l i k e  t h e  mother i n  C o f i e l d ,  Ralph wasn ' t  
v iewing t h e  c a s e  s o l e l y  from a p p e l l a n t ' s  p e r s p e c t i v e ,  
and h i s  o p i n i o n  might w e l l  have been g iven  cons ider -  
a b l e  importance by t h e  j u r y .  

I d .  a t  101. Here, as w e l l ,  J e s s e  Beve l ' s  o p i n i o n  might w e l l  have been g i v e n  - 

c o n s i d e r a b l e  importance by t h e  j u r y ,  and h i s  t e s t imony  shou ld  have been ad- 

m i t t e d .  

S i n c e  m i t i g a t i n g  ev idence  was improper ly  excluded from a p p e l l a n t ' s  t r i a l  

and s i n c e  t h e  scope of t h e  m i t i g a t i o n  was impermiss ib ly  r e s t r i c t e d ,  a p p e l l a n t  

must be  awarded a  new s e n t e n c i n g  h e a r i n g .  



ISSUE I X  

THE TRIAL COURT ERRED I N  FINDING BOTH THAT TIIE HOMICIDE 
WAS COMMITTED FOR THE PURPOSE OF A V O I D I N G  A LAWFUL AR- 
REST AND THAT THE HOMICIDE WAS COMMITTED TO DISRUPT OR 
HINDER THE ENFORCEMENT OF LAW AND ERRED I N  ALLOWING THE 
PROSECUTOR TO ARGUE AND I N  INSTRUCTING THE JURY AS TO BOTH 
CIRCUMSTANCES I N  SUPPORT OF THE DEATH SENTENCE. 

I n  imposing t h e  d e a t h  p e n a l t y  upon a p p e l l a n t ,  t h e  t r i a l  c o u r t  found a s  

a n  a g g r a v a t i n g  c i rcumstance  t h a t  t h e  c a p i t a l  f e l o n y  was committed f o r  t h e  

purpose  of a v o i d i n g  o r  p r e v e n t i n g  a  l a w f u l  a r r e s t  o r  e f f e c t i n g  a n  escape  

from cus tody .  (R-602-603). §921 .141(5) (e ) ,  F l a .  S t a t .  (1981).  A s  a  sep- 

a r a t e  a g g r a v a t i n g  c i rcumstance  j u s t i f y i n g  i m p o s i t i o n  of t h e  d e a t h  p e n a l t y ,  

t h e  t r i a l  c o u r t  found t h a t  t h e  c a p i t a l  f e l o n y  was committed t o  d i s r u p t  o r  

h i n d e r  t h e  l a w f u l  e x e r c i s e  of any governmental  f u n c t i o n  o r  t h e  enforcement 

of laws.  (R-603). §921 .141(5) (g ) ,  F l a .  S t a t .  (1981).  Appe l lan t  con tends  

t h e  t r i a l  c o u r t  improper ly  u t i l i z e d  t h e  same a s p e c t  of t h e  o f f e n s e  t o  f i n d  

t h e  p resence  o f  t h e s e  two d i s t i n c t  s t a t u t o r y  a g g r a v a t i n g  c i rcumstances ,  and 

t h a t  a  new s e n t e n c i n g  t r i a l  i s  t h e r e f o r e  r e q u i r e d .  

I n  Provence v .  S t a t e ,  337 So.2d 783 (F la .1976) ,  t h i s  Court  d isapproved 

t h e  "doubling up" of a g g r a v a t i n g  c i rcumstances  based on t h e  same a s p e c t  of 

a  d e f e n d a n t ' s  c r i m i n a l  conduc t .  T h i s  Court  h a s  c o n s i s t e n t l y  h e l d  t h a t  i t  

i s  e r r o r  t o  f i n d  a s  s e p a r a t e  a g g r a v a t i n g  c i r c u m s t a n c e s  t h a t  t h e  murder was 

committed t o  h i n d e r  law enforcement and t o  avo id  a r r e s t  where b o t h  a r e  sup- 

p o r t e d  by t h e  same e s s e n t i a l  f e a t u r e  of t h e  d e f e n d a n t ' s  cr ime.  Sims v .  S t a t e ,  

444 So.2d 922 (F la .1983) ;  F r a n c o i s  v .  S t a t e ,  407 So.2d 885 (F la .1981) ;  White 

v .  S t a t e ,  403 So.2d 331 (F la .1981) ;  Welty v .  S t a t e ,  402 So.2d 1159 (Fla .1981) ;  

C la rk  v .  S t a t e ,  379 So.2d 97 (F la .1979) .  Under t h e  f o r e g o i n g  c a s e s ,  t h e  

t r i a l  j u d g e ' s  f i n d i n g  of b o t h  c i rcumstances  h e r e  was c l e a r l y  e r roneous .  

The t r i a l  j u d g e ' s  misapprehension of t h i s  b a s i c  p r i n c i p l e  a l s o  p r e j u -  

d i c i a l l y  a f f e c t e d  t h e  j u r y ' s  recommendation. A s  n o t e d ,  s u p r a ,  [ I s s u e  V I I ]  

due t o  t h e  t r i a l  j u d g e ' s  e r roneous  c o n s t r u c t i o n  of t h e  a g g r a v a t i n g  circum- 

s t a n c e  e s t a b l i s h e d  by S e c t i o n  921 .141(5) (g ) ,  t h e  j u r y  was a l lowed t o  h e a r  

-39- 



t h e  t e s t imony  of S h e r i f f  Carson concern ing  t h e  e f f e c t  of t h e  k i l l i n g  upon 

law enforcement .  Based upon t h i s  improper ev idence ,  t h e  p r o s e c u t o r  was 

t h e n  a l lowed,  over  o b j e c t i o n ,  (T-1911-1916,1922-1926) t o  e x t e n s i v e l y  a r g u e  

t h a t  b o t h  a v o i d  a r r e s t  and h i n d e r  law enforcement shou ld  b e  cons idered  by 

t h e  j u r y  a s  s e p a r a t e  c i rcumstances  i n  a g g r a v a t i o n .  (T-1972,1976-1981,2008). 

Over o b j e c t i o n  (T-1911-1916,1922-1926,2062), t h e  j u r y  was i n s t r u c t e d  t h a t  

b o t h  c i rcumstances  cou ld  b e  found (T-2053-2054) and a p p e l l a n t ' s  r e q u e s t e d  

i n s t r u c t i o n  on t h e  p r o h i b i t i o n  of "doubling" t h e s e  c i rcumstances  w a s  d e n i e d .  

(R-575, T-1926,2062). I n  Tedder v .  S t a t e ,  332 So.2d 908 (F la .1975) ,  t h e  

Court  h e l d  t h a t  g r e a t  weight  must b e  accorded a j u r y  recommendation f o r  l i f e .  

It i s  i n c o n s i s t e n t  w i t h  t h e  h o l d i n g  i n  Tedder f o r  a p r o s e c u t o r  t o  b e  per-  

m i t t e d ,  over  t i m e l y  o b j e c t i o n  a s  was made i n  t h i s  c a s e ,  t o  a r g u e  t h a t  i t  

shou ld  c o n s i d e r  as s e p a r a t e  f a c t o r s  i n  a g g r a v a t i o n  such  f a c t o r s  t h a t  t h e  

c o u r t  cou ld  n o t  c o n s i d e r  i n  imposing t h e  s e n t e n c e .  To permi t  t h e  argument 

t o  b e  made t o  t h e  j u r y ,  and i n s t r u c t i o n s  t o  t h a t  e f f e c t  t o  b e  g i v e n  t h e  

j u r y ,  and t h e n  t o  accord  any weight  t o  a j u r y  recommendation f o r  d e a t h ,  

g r e a t l y  e r o d e s  t h e  r i g h t  of t h e  de fendan t  i n  a c a p i t a l  c a s e ,  p rov ided  by 

S e c t i o n  921.141, F l o r i d a  S t a t u t e s  (1981) ,  t o  have a j u r y  p a s s  upon t h e  

q u e s t i o n  of s e n t e n c e .  I n  S i n g e r  v .  S t a t e ,  109 So.2d 7 (F la .1959) ,  t h i s  

Court  h e l d  t h a t  a defendan t  h a s  t h e  r i g h t  t o  have t h e  q u e s t i o n  of s e n t e n c e  

i n  a c a p i t a l  c a s e  determined by t h e  j u r y  f r e e  of improper s t a t e m e n t s  by 

t h e  p r o s e c u t o r  j u s t  a s  h e  h a s  a r i g h t  t o  have t h e  q u e s t i o n  of h i s  g u i l t  o r  

innocence of t h e  charge  s o  determined.  A p p e l l a n t  b e l i e v e s  t h a t  i t  i s  n o t  

p o s s i b l e  t o  r e c o n c i l e  t h e  p r i n c i p l e  of law i n  S i n g e r  v .  S t a t e ,  s u p r a ,  w i t h  

t h e  argument made and i n s t r u c t i o n s  g i v e n  h e r  j u r y  t h a t  i t  should c o n s i d e r  

d u p l i c a t i v e  f a c t o r s  i n  r e a c h i n g  i ts  s e n t e n c i n g  v e r d i c t .  See G r i z z e l l  v .  

Wainwright, 692 F.2d 722 (11 th  C i r .  1982) .  Accordingly ,  t h i s  c a s e  i s  analo-  

gous t o  E l l e d g e  v .  S t a t e ,  346 So.2d 998 (F la .1977) ,  where in  i t  was s t a t e d  

t h a t  when a n  unau thor ized  a g g r a v a t i n g  f a c t o r  i s  p u t  i n t o  t h e  e q u a t i o n ,  which 



could have tipped the scales of the weighing process improperly in favor 

of death, a new sentencing proceeding must be held. Ample evidence was 

presented to the jury as to mitigating circumstances. Although a death 

recommendation was returned, the jury verdict form reflects that mitiga- 

tion was found. (R-587). Since appellant's request for a specific ver- 

dict was denied (T-1956-1958), this Court cannot know that this impermis- 

sible aggravating factor did not affect the jury's weighing process. Ap- 

pellant must therefore be afforded a new sentencing trial. 



ISSUE X 

THE TRIAL COURT ERRED I N  FINDING THAT THE HOMICIDE 
WAS COMMITTED I N  A COLD, CALCULATED, AND PREMEDI- 
TATED MANNER WITHOUT ANY PRETENSE OF MORAL OR LEGAL 
JUSTIFICATION AND FURTHER ERRED I N  ALLOWING THE 
PROSECUTOR TO ARGUE THIS CIRCUMSTANCE AND I N  I N -  
STRUCTING THE JURY AS TO THIS CIRCUMSTANCE I N  SUP- 
PORT OF A DEATH SENTENCE. 

I n  imposing t h e  d e a t h  p e n a l t y  upon a p p e l l a n t ,  t h e  t r i a l  c o u r t  found a s  

an  agg rava t i ng  c i rcumstance t h a t  t h e  c a p i t a l  f e l ony  was committed i n  a  c o l d ,  

c a l c u l a t e d ,  and premedi ta ted  manner wi thout  any p r e t e n s e  of moral  o r  l e g a l  

j u s t i f i c a t i o n .  (R-603). 5921 .141(5) ( i ) ,  F l a .  S t a t .  (1981).  Th is  f i n d i n g  

cannot  s t a n d ,  however, because t h e  evidence was i n s u f f i c i e n t  a s  a  ma t t e r  of 

law t o  e s t a b l i s h  t h i s  c i rcumstance .  

Assuming, arguendo, t h a t  a p p e l l a n t ' s  conv i c t i on  was based upon a  pre- 

med i t a t i on  t heo ry  suppor ted  by competent ev idence ,  i t  i s  c l e a r  t h a t  s imple  

p remedi ta t ion  i s  n o t  s u f f i c i e n t  t o  suppo r t  a  f i n d i n g  of t h e  agg rava t i ng  c i r -  

cumstance de f i ned  by Sec t i on  921 .141 (5 ) ( i ) ,  F l o r i d a  S t a t u t e s .  Ra ther ,  t h e  

evidence must show beyond a  r e a sonab l e  doubt t h a t  t h e r e  was a  "heightened 

degree  of p r emed i t a t i on ,  c a l c u l a t i o n ,  o r  planning."  Richardson v .  S t a t e ,  

437 So.2d 1091, 1094 (Fla .1983);  -- s e e  a l s o  White v .  S t a t e ,  446 So.2d 1031, 

1037 (Fla .1984) .  "Proof of t h i s  agg rava t i ng  c i rcumstance  r e q u i r e s  a  showing 

of a  s t a t e  of mind beyond t h a t  of t h e  o rd ina ry  p r emed i t a t i on  r e q u i r e d  f o r  a 

f i r s t - d e g r e e  murder conv i c t i on .  Maxwell v .  S t a t e ,  443 So.2d 967, 971 ( F l a .  

1984);  -- s e e  a l s o ,  J e n t  v .  S t a t e ,  408 So.2d 1024, 1032 (Fla .1981);  Washington 

v .  S t a t e ,  432 So.2d 44, 48 (Fla .1983) .  I n  P r e s t o n  v .  S t a t e ,  444 So.2d 939, 

946 (Fla .1984) ,  t h i s  Court  s t a t e d :  

The l e v e l  of p r emed i t a t i on  needed t o  conv i c t  i n  t h e  
g u i l t  phase  of a f i r s t - d e g r e e  murder t r i a l  does  n o t  
n e c e s s a r i l y  r i s e  t o  t h e  l e v e l  of p r emed i t a t i on  r e -  
qu i r ed  i n  s e c t i o n  921 .141 (5 ) ( i ) .  Th i s  agg rava t i ng  
c i rcumstance  ha s  been found when t h e  f a c t s  show a 
p a r t i c u l a r l y  l eng thy ,  methodic,  o r  involved s e r i e s  
of a t r o c i o u s  even t s  o r  a  s u b s t a n t i a l  pe r iod  of r e -  
f l e c t i o n  and thought  by t h e  p e r p e t r a t o r .  

[Emphasis s u p p l i e d ] .  The f a c t s  i n  t h e  p r e s e n t  c a s e  simply do no t  j u s t i f y  a  



f i n d i n g  of "co ld ,  c a l c u l a t e d  and premedi ta ted  manner." 

The f a c t s  r e v e a l  t h a t  a p p e l l a n t  s h o t  O f f i c e r  Bevels  wh i l e  s t r u g g l i n g  

w i th  him t o  avo id  a r r e s t .  The s t a t e ' s  evidence d i d  n o t  show t h a t  a p p e l l a n t  

formulated a  p l a n  t o  k i l l  t h e  o f f i c e r  p r i o r  t o  t h e  s t r u g g l e ,  nor  w a s  t h e r e  

any i n d i c a t i o n  of a s u b s t a n t i a l  pe r i od  of t ime f o r  r e f l e c t i o n .  Washington 

v .  S t a t e ,  s u p r a  (CCP improper ly  found where defendant  s h o t  o f f i c e r  f o u r  

t imes  du r ing  s t r u g g l e  s i n c e  ev idence  d i d  n o t  show a  p r i o r  p l a n  t o  k i l l  v i c -  

t i m ) ;  Harris v .  S t a t e ,  438 So.2d 787 (Fla.1983) (CCP improper ly  found where 

no ev idence  t h a t  murder w a s  p lanned) ;  Maxwell v .  S t a t e ,  sup ra  a t  971 ( f a c t o r  

improper ly  found where defendant  s h o t  v i c t i m  du r ing  robbery even though "evi-  

dence showed t h a t  a p p e l l a n t  k i l l e d  Donald Kle in  i n t e n t i o n a l l y  and d e l i b e r -  

a t e l y "  s i n c e  no showing of any a d d i t i o n a l  f a c t o r  t o  show CCP); Blanco V.  

S t a t e ,  So.2d (Fla.1984) (Case No. 62,371 and 62,598) [ 9  F.L.W. 2151 - -  

(CCP improper ly  found where defendant  s h o t  v i c t i m  seven  t imes  du r ing  scuf -  

f l e  s i n c e  "subsequent s h o t s  fol lowed qu i ck ly  and do n o t  show any heightened 

p r emed i t a t i on ,  c a l c u l a t i o n ,  o r  planning") .  C o n t r a s t ,  H i l l  v .  S t a t e ,  422 

So.2d 816 (Fla.1982) (CCP found where tes t imony showed t h a t  de fendant  i n -  

tended t o  r a p e  and t hen  murder t h e  v i c t i m  and t h i s  d e c i s i o n  made s u b s t a n t i a l l y  

b e f o r e  t h e  t ime t h a t  he  picked he r  up ) ;  Middleton v .  S t a t e ,  426 So.2d 548 

(Fla.1983) (CCP upheld where de f endan t ' s  con fe s s ion  i n d i c a t e d  t h a t  he  sat 

w i t h  a  shotgun i n  h i s  hands f o r  a n  hour ,  look ing  a t  t h e  s l e e p i n g  v i c t i m  and 

contemplat ing k i l l i n g  h e r ) .  Nor d i d  t h e  s ta te  show a  l eng thy ,  methodic ,  o r  

involved s e r i e s  of a t r o c i o u s  e v e n t s  p reced ing  t h e  shoo t i ng  which would 

e s t a b l i s h  "heightened" p r emed i t a t i on .  C o n t r a s t ,  J e n t  v .  S t a t e ,  s u p r a  (CCP 

found where ev idence  showed l eng thy  s e r i e s  of even t s  which inc luded  b e a t i n g ,  

t r a n s p o r t i n g ,  r a p i n g ,  and s e t t i n g  v i c t i m  on f i r e ) ;  Bolender v .  S t a t e ,  422 

So.2d 833 (Fla.1982) (CCP upheld where defendant  he ld  t h e  v i c t i m s  a t  gunpoint  

f o r  hours  and ordered  them t o  s t r i p  and t hen  b e a t  and t o r t u r e d  them b e f o r e  

they  d i e d ) ;  Harich v .  S t a t e ,  437 So.2d 1082 (Fla.1983) (CCP upheld where de- 



fendan t  he ld  v i c t i m  a t  gunpoint ,  o rdered  h e r  t o  undress ,  raped h e r ,  t r a n s -  

por ted  h e r  and t hen  s h o t  h e r ) ;  J u s t u s  V .  S t a t e ,  438 So.2d 358 (Fla.1983) 

(CCP upheld where defendant  abducted v i c t i m ,  t r a n s p o r t e d  he r  t o  d e s o l a t e  

a r e a  where s h e  was raped and t hen  murdered);  Rout ly  v .  S t a t e ,  440 So.2d 

1257 (Fla .1983)  (CCP upheld where defendant  a t  gunpoint  bound and gagged 

v i c t i m ,  t r a n s p o r t e d  v i c t i m  i n  t r unk  of c a r  and t hen  s h o t  him); Squ i r e s  v .  

S t a t e ,  450 So.2d 208 (Fla.1984) (CCP upheld where defendant  abducted v i c -  

t i m ,  s h o t  v i c t i m  i n  shoulder  w i t h  shotgun,  and wh i l e  v i c t i m  screaming i n  

pa in ,  de fendant  sho t  v i c t i m  fou r  more t i m e s  w i t h  ano the r  weapon); Card v .  

S t a t e ,  So.2d (Fla.1984) (Case No. 61,715) [ 9  F.L.W. 2171 (CCP p rope r ly  - -  

found where defendant  abducted v i c t i m ,  a f t e r  having c u t  he r  f i n g e r s ,  t r a n s -  

po r t ed  h e r  t o  a  sec luded  a r e a ,  had h e r  g e t  o u t  of c a r ,  and t hen  c u t  h e r  

t h r o a t ) .  Ra ther ,  h e r e  even more s o  than  i n  Richardson v .  S t a t e ,  s u p r a ,  

where t h e  v i c t i m  d i ed  from massive head i n j u r i e s  w i t h  m u l t i p l e  f r a c t u r e s  

caused by a  l a r g e  ins t rument  a s  w e l l  a s  some type  of c u t t i n g  i n s t rumen t ,  

t h e  f a c t s  show t h a t  " t h e  murder was extemporaneously committed f o r  t h e  pur- 

pose of avo id ing  a  l awfu l  a r r e s t " ,  which ev idence  does  n o t  show beyond a 

r e a sonab l e  doubt t h a t  t h e r e  was any heightened deg ree  of p r emed i t a t i on ,  c a l -  

c u l a t i o n ,  o r  p lann ing .  - I d .  a t  1094. See a l s o ,  McCray v .  S t a t e ,  416 So.2d -- 

804 (Fla .1982) .  The t r i a l  j udge ' s  f i n d i n g  of t h i s  f a c t o r  was c l e a r l y  e r ron-  

eous .  

Th i s  e r r o r  a l s o  a f f e c t s  t h e  j u r y ' s  recommendation. Appe l lan t  ob j ec t ed  

t o  an  i n s t r u c t i o n  on t h i s  f a c t o r  s i n c e  t h e  evidence d i d  n o t  suppo r t  i t .  (T- 

1931-1932). Her o b j e c t i o n  was ove r ru l ed  as was h e r  r e q u e s t  t h a t  t h e  j u r y  be 

i n s t r u c t e d  on t h e  meaning of t h e  c o l d ,  c a l c u l a t e d  and premedi ta ted  f a c t o r .  

(R-583, T-1932-1934). The p ro secu to r  e x t e n s i v e l y  argued t h i s  i n a p p l i c a b l e  

agg rava t i ng  f a c t o r  t o  suppor t  impos i t i on  of t h e  d e a t h  p e n a l t y .  (T-1973,1979, 

1981-1993). I n  l i g h t  of t h e  e x t e n s i v e  m i t i g a t i n g  c i rcumstances  p r e s en t ed  t o  

t h e  j u r y ,  t h i s  Court  cannot know t h a t  Ehe e r roneous  i n s t r u c t i o n  on t h i s  ag- 



gravating circumstance did not affect the jury's advisory sentence. Appel- 

lant must be awarded a new sentencing trial. 



ISSUE X I  

THE DEATH SENTENCE IMPOSED UPON APPELLANT I S  UNCONSTI- 
TUTIONAL INVIOLATION OF THE EIGHTH AND FOURTEENTH AMEND- 
MENTS TO THE UNITED STATES CONSTITUTION BECAUSE IT I S  
FOUNDED UPON THE ABSENCE OF PROPER MITIGATING CIRCUM- 
STANCES, UPON IMPROPER AGGRAVATING CIRCUMSTANCES, AND 
BECAUSE WHEN COMPARED WITH PAST CAPITAL CRIMES THIS 
PUNISHMENT I S  TOO GREAT. 

It i s  c l e a r  t h a t :  

J u s t  a s  t h e  s t a t e  may n o t  b e  s t a t u t e  p r e c l u d e  t h e  sen- 
t e n c e r  from c o n s i d e r i n g  any m i t i g a t i n g  f a c t o r ,  n e i t h e r  
may t h e  s e n t e n c e r  r e f u s e  t o  c o n s i d e r ,  as a m a t t e r  of 
l a w ,  any r e l e v a n t  m i t i g a t i n g  ev idence  . . . . 

Eddings v .  Oklahoma, 455 U.S. 104, 113-114 (1982).  It a p p e a r s  from t h e  

t r i a l  c o u r t ' s  s e n t e n c i n g  o r d e r  t h a t  t h e  judge improper ly  r e f u s e d  t o  con- 

s i d e r  amply suppor ted  ev idence  of m i t i g a t i n g  f a c t o r s  which c l e a r l y  m i l i -  

t a t e d  a g a i n s t  t h e  impos i ton  of t h e  d e a t h  p e n a l t y .  (R-600-607). Testimony 

p r e s e n t e d  a t  b o t h  t h e  t r i a l  and p e n a l t y  phases  r e v e a l e d  t h a t  Andrea Jackson  

i s  a 25-year o l d  woman, who w a s  a B-C s t u d e n t  i n  s c h o o l .  (T-1839-1841). 

Although s h e  d i d  n o t  complete  h e r  h i g h  s c h o o l  e d u c a t i o n  a t  Walfson High 

School ,  s h e  subsequen t ly  ea rned  h e r  diploma a t  n i g h t  and l a t e r  r e c e i v e d  a 

two y e a r  d e g r e e  i n  computer r e p a i r i n g  e n g i n e e r i n g .  (T-1841-1842). While 

growing up, Andrea a s s i s t e d  h e r  mother by b a b y s i t t i n g  h e r  younger b r o t h e r s  

and s i s t e r .  (T-1843). Although Andrea had a normal ch i ldhood  a t  home, a t  

t h e  age  of t e n ,  s h e  w a s  s e x u a l l y  a s s a u l t e d ,  and t h i s  e x p e r i e n c e  had con- 

t i n u i n g  a d v e r s e  e f f e c t s  upon h e r .  (T-1844). A t  t h e  age  of 17 ,  Andrea m a r -  

r i e d  Sheldon Jackson and t h e  two had two c h i l d r e n ,  Sheldon, Jr . ,  aged f i v e  

and Michael ,  aged t h r e e .  (T-1845). Due t o  marital  problems, Andrea began 

t o  d r i n k .  (T-1846). When d r i n k i n g ,  Andrea would become emot iona l  and would 

u s e  p r o f a n i t y ,  which was g e n e r a l l y  n o t  i n  h e r  c h a r a c t e r .  (T-1846). Andrea 

always made p r o v i s i o n s  f o r  t h e  c a r e  of h e r  c h i l d r e n .  (T-1846-1848). During 

t h e  month of May, Andrea 's  mother n o t i c e d  t h a t  s h e  seemed v e r y  u p s e t  and 

d i s t u r b e d  s i n c e  s h e  w a s  o u t  of a  job  and w a s  hav ing  d i f f i c u l t i e s  a t  home. 

(T-1848-1849). According t o  S h i r l e y  Freeman, a f t e r  t h e  s h o o t i n g ,  Andrea 



was nervous and very remorseful over the shooting. (T-1301-1302). Her 

sorrow over the shooting was reiterated in her statement to the trial judge. 

(T-2121-2122). The presentence investigation report reflects that although 

Ms. Jackson had several misdemeanor convictions for traffic violations and 

worthless checks, she had never before committed an act of violence. (T- 

2102-2105, R-603-605). The trial judge's sentencing order fails to reflect 

that he gave any consideration to these proper mitigating factors. - See, 

e.g., Lightbourne v. State, 438 So.2d 380 (Fla.1983) and Washington v. 

State, 432 So.2d 44 (Fla.1983) (lack of past history of violence is miti- 

gating factor); Shue v. State, 366 So.2d 387 (Fla.1978) (abuse as child is 

mitigating factor); Jacobs v. State, 396 So.2d 713 (Fla.1980) (defendant 

the mother of two small children is mitigating factor); Pope v. Stafe, 441 

So.2d 1073 (Fla.1983) (defendant's remorse is mitigating factor). Since 

the trial court violated Eddings, the death sentence must be vacated. 

As noted previously, the trial judge's imposition of the death sen- 

tence was based upon his finding of three aggravating circumstances -- "avoid 

lawful arrest", "hinder law enforcement", and "cold, calculated and premedi- 

tated." In view of the invalidity of the "hinder law enforcement" and "cold, 

calculated and premeditated" aggravating circumstances [Issues VII, IX and 

X I ,  the only valid aggravating circumstance in this case is that the murder 

was committed for the purpose of avoiding arrest. (R-602). The trial judge 

found in mitigation the fact that the victim's family sought mercy and as 

noted, failed to consider the ample mitigating factors set forth above. The 

single aggravating circumstance properly weighed against the mitigating cir- 

cumstances present does not justify imposition of the death penalty. Appel- 

lant's sentence should therefore be reversed. Halliwell v. State, 323 S0.2d 

323 So.2d 557 (Fla.1975); Blair v. State, 406 So.2d 1103 (Fla.1981); Menendez 

v. State, 419 So.2d 312 (Fla.1982); Rembert v. State, 445 So.2d 337 (Fla.1984). 

Further when appellant's crime is compared to other similar ones, as required 

by Brown v. State, 392 So.2d 1327 (Fla.1981), the punishment of death is simply 
-47- 



8  
t o o  g r e a t .  J a c o b s  v .  S t a t e ,  s u p r a ;  Washington  v .  S t a t e ,  432 So.2d 44 ( F l a .  

1983) .  A p p e l l a n t ' s  s e n t e n c e  must  b e  r e d u c e d  t o  l i f e .  

Of a l l  t h e  c a s e s  i n v o l v i n g  s h o o t i n g s  o f  a p o l i c e  o f f i c e r ,  t h i s  C o u r t  h a s  
n e v e r  u p h e l d  t h e  i m p o s i t i o n  o f  t h e  d e a t h  p e n a l t y  based  upon t h e  s i n g l e  ag- 
g r a v a t i n g  f a c t o r  o f  a v o i d i n g  arrest .  Songer  v .  S t a t e ,  322 So.2d 481 ( F l a .  
1975) ;  Cooper v .  S t a t e ,  336 So.2d 1133  ( F l a . 1 9 7 6 ) ;  R a u l e r s o n  v .  S t a t e ,  358  
So.2d 826 ( F l a . 1 9 7 8 ) ;  Fo rd  v .  S t a t e ,  374 So.2d 496 ( F l a . 1 9 7 9 ) ;  F leming v .  
S t a t e ,  374 So.2d 954 ( F l a . 1 9 7 9 ) ;  T a f e r o  v .  S t a t e ,  403 So.2d 355 ( F l a . 1 9 8 1 ) ;  
F i t z p a t r i c k  v .  S t a t e ,  437 So.2d 1072 ( F l a . 1 9 8 3 ) ;  Johnson  v .  S t a t e ,  438 So.2d 
774 ( F l a . 1 9 8 3 ) ;  J o n e s  v .  S t a t e ,  440 So.2d 570 ( F l a . 1 9 8 3 ) ;  S i n s  v .  S t a t e ,  444 
So.2d 922 ( F l a . 1 9 8 4 ) .  



ISSUE X I 1  

THE TRIAL COURT ERRED I N  DENYING APPELLANT'S MOTION 
I N  LIMINE AND MOTION FOR INDIVIDUAL AND SEQUESTERED 
VOIR DIRE THEREBY VIOLATING APPELLANT'S RIGHT TO AN 
IMPARTIAL JURY AS GUARANTEED BY THE SIXTH AND FOUR- 
TEENTH AMENDMENTS TO THE UNITED STATES CONSTITUTION. 

P r i o r  t o  t r i a l ,  a p p e l l a n t  f i l e d  a m o t i o n  f o r  i n d i v i d u a l  and s e q u e s t e r e d  

v o i r  d i r e  (R-71-75) and a mot ion  i n  l i m i n e  (R-76-79, 120-364) s e e k i n g  t o  p r e -  

c l u d e  g roup  q u e s t i o n i n g  of  p r o s p e c t i v e  j u r o r s  r e g a r d i n g  t h e i r  a t t i t u d e s  toward  

t h e  d e a t h  p e n a l t y .  Both m o t i o n s  were  d e n i e d  by  t h e  c o u r t .  T h e s e  r u l i n g s  

d e n i e d  a p p e l l a n t  h e r  r i g h t  t o  b e  t r i e d  by  a n  i m p a r t i a l  j u r y .  -, 

569 F.Supp. 1273  (E.D. Ark.  1983) ;  Hovey v .  S u p e r i o r  C o u r t  of  Alameda County,  

616 P.2d 1301 (Ca l .  1 9 8 0 ) .  



IV CONCLUSION 

For the reasons set forth in Issues I, 11, 111, V, and XII, appellant 

requests a reversal of her conviction and a remand for a new trial. For 

the reasons set forth in Issue IV, appellant seeks a reversal of her con- 

viction and a reduction to second degree murder. Due to the errors enumer- 

ated in Issues VI, VII, VIII, IX, X, and XI, appellant's death sentence 

must be vacated and reduced to life or alternatively, the cause must be 

remanded for a new sentencing trial before a newly impaneled jury. 
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