
Nos. 65,071: 64,404: 65,084 

THE FLORIDA BAR RE: Amendment 
to Rules - CRIMINAL PROCEDURE 

[November 29, 1984] 

ADKINS, J. 

This matter is before the Court on the petition of the 

state attorneys to amend the provisions of Rule 3.191 of the 

Florida Rules of Criminal Procedure, the petition of The Florida 

Bar Criminal Procedure Rules Committee submitting some proposed 

changed to Rule 3.191, Rules of Criminal Procedure, and the 

petition of The Florida Bar Criminal Procedure Rules Committee 

submitting proposed changes as a part of the four-year cycle. 

Judge Gerald T. Wetherington, Chief Judge of the Eleventh 

Judicial Circuit, requested an amendment to Rule 3.130(b) (1) and 

Rule 3.130(d) (1) in connection with an audio-video arraignment 

pilot project. The committee rejected the proposed amendments, 

taking the position that the use of audio-visual equipment would 

be permissible under the present rule language, assuming the 

equipment was sufficient to be equivalent to a personal 

appearance of the accused. 

The program in the eleventh judicial circuit providing for 

first appearances by way of audio-visual device has already been 

undertaken on a temporary experimental basis and has been 

successful. Also, this program has met with the substantial 

approval of the arrested persons concerned. In our opinion the 



proposed rule changes should be effected in order to properly 

institute the concept of televised arraignments and first 

appearances. 

The following amendments or additions to the Florida 

Rules of Criminal Procedure are hereby adopted and shall 

govern all proceedings within their scope after 12:01 A. M. 

January 1, 1985. These rules shall supersede all conflicting 

rules and statutes. The notes appended to the various 

amendments are not adopted by the Court. 

It is so ordered. 

OVERTON, ALDERMAN, McDONALD, EHRLICH and SHAW, JJ., Concur 
BOYD, C.J., Concurs in part and dissents in part with an opinion 

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND, IF
 
FILED, DETERMINED. ANY MOTION FOR REHEARING SHALL BE FILED 
WITHIN TEN DAYS. 
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BOYD, C.J., concurring' in part., dissenting in part.
 

I
 concur in the Court's approval of the proposed 

amendments to the Florida Rules of Criminal Procedure except that 

I would reject the amendment of Rule 3.390 regarding jury 

instructions. The former rule recognized the wisdom of the 

practice of informing the jury of one of the most telling 

indicators of a crime's perceived severity--the maximum and 

minimum penalties prescribed by the legislature. The rule 

directing the trial judge to give such instructions upon request 

of either party is based upon case law and section 918.10, 

Florida Statutes (1983). I would continue this practice. 
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RULE 3.130 - FIRST APPEARANCE
 

(a) Prompt First Appearance. Except when he has 
been previously released in a lawful manner, every 
arrested person shall be taken before a judicial 
officer, either in person or by electronic 
audiovisual device in the discretion of the court, 
within twenty-four (24) hours of his arrest. The 
chief judge of the circuit for each county within the 
circuit shall designate one or more judicial officers 
from the circuit court, or county court, to be 
available for the first appearance and proceedings. 

RULE 3.160 - ARRAIGNMENT 

(a) Nature of Arraignment. The arraignment 
shall be conducted in open court personally, or in 
misdemeanor cases, either personally or by 
audiovisual device in the discretion of the court" 
and shall consist of the judge or clerk or 
prosecuting attorney reading the indictment or 
information upon which the defendant will be tried to 
the defendant or stating orally to him the substances 
of the charge or charges and calling upon him to 
plead thereto. Such reading or statement as to the 
charge or charges may be waived by the defendant. If 
the defendant is represented by counsel, his counsel 
may file a written plea of not guilty at or before 
arraignment and thereupon arraignment shall be deemed 
waived. 

RULE 3.191 - SPEEDY TRIAL [Substantial revision; new rule shown] 

(a) (1). Speedy Trial without Demand. Except as 
otherwise provided by this Rule, and subject to the 
limitations imposed under (b) (1) and (b) (2), every 
person charged with a crime by indictment or 
information shall be brought to trial within 90 days 
if the crime charged be a misdemeanor, or within 175 
days if the crime charged is a felony. If trial is 
not commenced within these time periods, the 
defendant shall be entitled to the appropriate remedy 
as set forth in section (i) below. The time periods 
established by this section shall commence when such 
person is taken into custody as defined under section 
(a) (4). A person charged with a crime is entitled to 
the benefits of this rule whether such person is in 
custody in a jailor correctional institution of this 
State or a political subdivision thereof or is at 
liberty on bailor recognizance or other pretrial 
release condition. This section shall cease to apply 
whenever a person files a valid demand for speedy 
trial under (a) (2) . 

COMMENTARY 

Repeals the remedy of automatic
 
discharge from the crime and refers instead
 
to the new section on remedies.
 

(a) (2). Speedy Trial Upon Demand. Except as 
otherwise provided by this Rule and subject to the 
limitations imposed under (b) (1) and (c), every 
person charged with a crime by indictment or 
information shall have the right to demand a trial 
within 60 days, by filing with the court having 
jurisdiction and serving upon the state attorney a 
Demand for Speedy Trial. 
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(1) No later than 5 days from the filing of a 
Demand for Speedy Trial, the court shall hold a 
calendar call, with notice to all parties, for the 
express purposes of announcing, in open court, 
receipt of the Demand and of setting the case for 
trial. 

(2) At the calendar call the court shall set 
the case for trial to commence at a date no less than 
5 days nor more than 45 days from the date of the 
calendar call. 

(3) The failure of the court to hold such a 
calendar calIon a Demand which has been properly 
filed and served shall not interrupt the running of 
any time periods under this section. 

(4) In the event that the defendant shall not 
have been brought to trial within 50 days of the 
filing of the Demand, the defendant shall have the 
right to the appropriate remedy as set forth in 
section (i) below. 

COMMENTARY 

Establishes the calendar call for the 
Demand for Speedy Trial when filed. This 
provision, especially sought by 
prosecutors, brings the matter to the 
attention of both the court and the 
prosecution. The section again repeals the 
automatic discharge for failure to meet the 
mandated time limit, referring to the new 
section on remedies for the appropriate 
remedy. 

(g) Effect of Mistrial; Appeal; Order of New 
Trial. A person who is to be tried again or whose 
trial has been delayed by an appeal by the State or 
the defendant shall be brought to trial within 90 
days from the date of declaration of a mistrial by 
the trial court, the date of an order by the trial 
court granting a new trial, the date of an order by 
the trial court granting a motion in arrest of 
judgment, or the date of receipt by the trial court 
of a mandate, order, or notice of whatever form from 
an appellate or other reviewing court which makes 
possible a new trial for the defendant, whichever is 
last in time. If a defendant is not brought to trial 
within the prescribed time periods, the defendant 
shall be entitled to the appropriate remedy as set 
forth in section (i) below. 

(i) Remedy for Failure to Try Defendant within 
the Specified Time. 

(1) No remedy shall be granted to any defendant 
under this Rule until the court shall have made the 
required inquiry under section (d) (3) . 

(2) In the case of a defendant charged with a 
misdemeanor, the defendant shall, upon motion timely 
made with the court at the expiration of the 
prescribed time period, be forever discharged from 
the crime. 

(3) In the case of a defendant charged with a 
felony, the defendant may, at any time after the 
expiration of the prescribed time period, file a 
motion for discharge. 
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(4) No later than 5 days from the date of the 
filing of a motion for discharge, the court shall 
hold a hearing on the motion, and unless the court 
finds that one of the reasons set forth in section 
(d) (3) exists, shall order that the defendant be 
brought to trial within 10 days. If the defendant is 
not brought to trial within the 10 day period through 
no fault of the defendant, the defendant shall be 
forever discharged from the crime. 

COMMENTARY 

1984 Amendment - The intent of (i) (4) 
is to provide the state attorney with 15 
days within which to bring a defendant to 
trial from the date of the filing of the 
motion for discharge. This time begins 
with the filing of the motion and continues 
regardless of whether the judge hears the 
motion. 

This section provides that, upon 
failure of the prosecution to meet the 
mandated time periods, the defendant shall 
file a motion for discharge, which will 
then be heard by the court within 5 days. 
The court sets trial of the defendant 
within 10 additional days. The total 15 
day period was chosen carefully by the 
committee, the consensus being that the 
period was long enough that the system 
could, in fact, bring to trial a defendant 
not yet tried, but short enough that the 
pressure to try defendants within the 
prescribed time period would remain. In 
other words, it gives the system a chance 
to remedy a mistake; it does not permit the 
system to forget about the time 
constraints. It was felt that a period of 
10 days was too short, giving the system 
insufficient time in which to bring a 
defendant to trial; the period of 30 days 
was too long, removing incentive to 
maintain strict docket control in order to 
remain within the prescribed time periods. 

The committee further felt that it was 
not appropriate to extend the new remedy 
provisions to misdemeanors, but only to 
more serious offenses. 

RULE 3.390. Jury Instructions [shown as revised] 

(a) The presiding judge shall charge the jury 
only upon the law of the case at the conclusion of 
argument of counsel. Except in capital cases, the 
judge shall not instruct the jury on the sentence 
which may be imposed for the offense for which the 
accused is on trial. 

RULE 3.692. PETITION TO SEAL OR EXPUNGE 

(a) All relief sought by reason of Section 
ge±T~~-aRa-See~~eR-89~T±4~~~943.058, Florida 
Statutes ~±9+§~ (1981), shall be by ffie~ieR petition 
in writing, filed with the clerk. Such ffie~~eR 

petition shall state the grounds upon which it is 
based and the official records to which it is 
directed and shall be supported by an affidavit of 
the party seeking relief which affidavit shall state 
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with particularity the statutory grounds and the 
facts in support of such motion. A copy of the 
ffie~~eR petition and affidavit shall be served upon 
the prosecuting attorney and upon the arresting 
authority. Notice and hearing shall be as provided 
in Rule 3.590(c). 

(b) The State may traverse or demur to such 
ffie~~eR petition and affidavit. The court may receive 
evidence on any issue of fact necessary to the 
decision of the ffie~~eR petition. 

(c) If the ffie~~eR petition is granted the court 
shall enter its order in writing so stating and 
further setting forth the records and agencies or 
departments to which it is directed. 

(d) Upon the receipt of such order the clerk 
shall furnish a certified copy thereof to each agency 
or department named therein excepting the court. 

(e) In regard to the official records of the 
court including the court file of the cause, the 
clerk shall: 

(1) Remove from the official records of 
the court, excepting the court file, all entries and 
records subject to such order; provided that if it 
shall not be practical to remove such entries and 
records then to make certified copies thereof and 
thereafter expunge by appropriate names such original 
entries and records. 

(2) Seal such entries and records, or 
certified copies thereof, together with the court 
file and retain the same in a non-public index 
subject to further order of the court. (See: 
Johnson v. State, 336 So.2d 93 (Fla. 1976).) 

(3) In multi-defendant cases the clerk 
shall make a certified copy of the contents of the 
court file which shall be sealed pursuant to 
subsection (2). Thereafter all references to the 
ffievaR~ petitioner shall be expunged from the original 
court file. 

·H'1--~R-~eEja~a-~e-~Re-e€€~€~a±-~e€e~as-e€ 

a±±-aEjeRe~eS-e~-ae~a~~ffieR~s-Raffiea-±R-S~€R-e~ae~7 

eH€e~~±REj-~Re-€e~~~7-~Re-Reaa-e€-S~€R-aEjeR€y-e~ 

ae~a~~ffieR~-SRa±±-€a~Se-~Re-e€€~€~a±-~e€e~aS-~Re~ee€ 

aRa-WR~€R-a~e-s~Bje€~-e€-sa±a-e~ae~-~e-ee-sea±ea-~R-a 

ffiaRRe~-€eRS~S~eR~-w~~R-s~Ba~v~s~eR-~e1--e€-~R±s-~~±e7 

~Ej1- (f) All costs of certified copies 
involved herein shall be borne by the movant, unless 
he be indigent. 

COMMENTARY 

Substantially the same as the former 
rule. The statutory reference in (1) was 
changed to cite the current statute and 
terminology was changed accordingly. 
Subsection (f) of the former rule was 
deleted since it dealt with substantive 
matters covered by Section 943.058 of the 
Florida Statutes (1981). 

RULE 3.989. PETITION AND ORDER TO EXPUNGE OR SEAL 
AND AFFIDAVIT - FORMS 
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See attached forms. 

COMMENTARY 

In order to have uniformity throughout 
the State, the committee proposes these 
forms for Petition to Expunge or Seal, 
Order to Seal and Order to Expunge and 
Affidavit. These also should be a great 
asset to counsel and an invaluable asset to 
the clerks and PDLE, etc., who will be 
receiving Orders in the future. The 
subcommittee working on these proposed 
forms has contacted law enforcement 
agencies, clerks, etc., for their input as 
to these proposed forms. 
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IN THE COURT OF THE 
JUDICIAL CIRCUIT, 

IN AND FOR" COUNTY,:.
FLORIDA ------~----

CASE NO. 
DIVISION 

STATE OF FLORIDA, ) 
) 

Plaintiff, ) 
) 

vs.) 
) 
), 
) 

Defendant. ) 

------------'------"'"---) 

AFFIDAVIT 

STATE OF FLORIDA 
COUNTY OF 

I, , am the Defendant in-----------'--------- 
the above-styled cause and I do hereby swear and affirm that I 

have never been adjUdicated guilty of a criminal offense or a 

comparable ordinance violation and I have frankly discussed this' 

with my counsel in depth and he has explained to me the meaning-

of all of the terms in this Affidavit. 

1. That I was arrested on the day of 

19_, by , and I have,-------------------------.........
not been adjudicated guilty of the charges stemming from that 

arrest or ,the alleged criminal activity surrouD9-ing my,arre~t. 

2. That I have never secured a prior records expunction 

or sealing under any law. 
..... ', .._ .... 

\' f'\ 
3. (For use in expungement Petitions only;) . T1iat'\~Yj ·~~q7 ...~1' /,!-F..,~,"~ 

:. -~:. !~.;'~-) \~ .:;/ ~ ~~~: "W<~.-;. _~ 

ord of arrest for this date has been sealed for ten (10) years 
. . . ,,,,., ,.,., ..' .,. I 

or an indictment or information was not filed.: aqaini;t 'me:;LJ"for, the ,::'.Oi;;. , ; .' . , .... , 

.-.:;i:
above criminal transaction. 

< : ~ 

Defendant!Petitiorter 

Sworn to and, subscribed
 
before me this day
 
of ,19
 

Notary Public
 
My Commission Expires:
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IN AND FOR 
FLORIDA 

IN THE 

---------- 

COURT OF THE 
JUDICI~ CI~CUIT, 

COUNTY, 

CASE NO. 
DIVISION 

ORDER TO EXPUNGE: PURSUANT TO' FLORIDA 
STATUTE 943.058 AND FRCP 3.692 

'\t",', 

. ·.Y'~-· ~...,. ',,_~~ .. 

THIS CAUSE having come on to be heard before me:'thi,.s ~l~tet; . 
, - ; ~f " ~ •. ' ,.: .~ ~';. 

upon the Defendant I s Petition to Expunge .certain r~cbrds"'bf' the 

Defendant I s arrest on the day of 
~ 

' " 
d",,~' 

l~" ~~b~:c 
, .............,' '._.-_ :.~,>~~ 

<!' •.. 
~ -_ .<. 
fi: < 

(arresting agency)~':':tor 
.. ",",' .  .. 

(charges) ','andtI1~~C~"':(~e1 ;:.}
;::.( ...':_ '~. . ' . ., :...:, ,f; _~ ; 

having heard argument of counsel and being otherwise fully ad

vised in the premises, hereby finds: 
',;'.

1. That the Defendant has never previously beenadju8icated..
 

guilty of a criminal offense or a comparable ordinance violation.
 

2. That the .Defendant'was not adjudicated guilty of charges
,,::',': -':". ',' 

stemming from the arrest'orcriminal activity 'to which this ex-,
 

punction Petition pertains.
 

3. That the Defendant has not secured a prior recot:ds ex

punction or sealing ..
 

4. That this record has either been sealed for at l,east 
.. 

ten (10) years or no indictment or information was ever filed
 

in this case against the Defendimt; whereupon it is there1;>y
 

ORDERED AND ADJUDGED that said Petition· to Expunge is
 
. ,""

l1ereby granted. All Court:records pertaining to the above"':' 

styled case shall be expun9'$d in accordance with the procedures 

set forth in Florida Statut~ 943.CJ58andFRCP 3.692: and it- is 

further 

ORDERED AND ADJUDGED tl:'iat the Clerk of this Court shall 

forward a certified copy of 
. 

this Order to 
. 

the State Attorney, 

(arresting agency}, 

and the Sheriff of ~__~__~ County, who will comply with 
.. 
Jthe procedures set forth in Florida Statute 943.058 and appro- . 

"priate regulations of the Department of Law Enforcement, and 

who will 'further forward'a copy of this Order to any agency 

.r" . ~.~ 
r~ .. '-10-' •., 

~ :.. _,~~. ~.: ..l 

..... ~ 

~,'; .. ', . 
]: :>~ ~ 



.. 

• 

that their records reflect has received the instant criminal, '-.;.• ' 

history record information; and it is further ",: 

ORDERED AND· :ADJUDGED that 

(arresting agency) shall expunge all in

formation concerning indicia of arrest or criminal history.record.:', 

information reference this Defendant in accordance with the-, 
. .. 

procedures set forth in Florida Statute 94.3.058 and FRCP:L692~ 

All costs of certified copies involved herein are to be. 

borne by the Petitioner. 

DONE AND ORDERED in Chambers at 
ot. ....... 'J'
 

Florida, this day of 19 

Circuit Court Jhdi:J~:/-
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IN THE COURT'OFTHE 
JUDICIAL CIRCUIT, , 

IN AND FOR CQUNTY,{":;i:,
FLORIDA -------..;.:.
 

CASE NO.
 
DIVI SION· _. -'--__
 

ORDER TO SEAL RECORDS PURSUANT TO 
FLORIDA STATUTE 943.058 AND FRCP 3.692 

THIS CAUSE having come on to be heard before me this date' 

upon Defendant's P~tition to Seal Records concerning the arrest, 

on the day of , 19 , by the-----'-- 

________---'-_---- , and the Court having.. ·.· 

heard argument of counsel and being otherwise advised in the 

prem:ises, hereby finds: 

1. That the Defendant has never been preViously adjudicated 

guilty of a criminal offense or comparableordihance violation. : .: 
,"'-, 

2. That the Defend'ant was not adjUdicated guilty. 6f charges 

stemmint] from the arrest or criminal activity to which the in... 

stant Petition pertains. 

3 •. That the Defendant has not secured a prior records 

expunction or sealing; whereupon it is thereby 

ORDERED AND ADJUDGED that the Petition to Seal Records '.. 

be and the same hereby is granteq. All Gourt records per

taining to the above-styled case shall be sealed in accordance 

with the procedures set forth in Florida Statute 943.058 and 
.", '~"'. 

FRCP.3.692; and it is further 

ORDERED AND ADJUDGED that the Cierk of this Court shall 
. 

forward a certified copy of this Order to tqe State Attprney,: 
.' 

. "- .,;. 

(arresting agency), 
.' .', , ":1" .,,,. t·..••. c 

and the Sheriff of County, who will; comp];~,.\Jfth.'~ ..---,-------' 

the procedures set forth in Florid~ Statute 943.058 and appro

priate regulations of the Department of Law Enforcement, and 

who will further forward a copy of this Order to any agency 

that their records reflect has received the instant criminal 

history record information; and it is further 

ORDERED AND ADJUDGED that 

(arresting agency) shall seal all in~ 
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formation concerning indicia of arrest or criminal history record 

information reference this Defendant in accordance with tHe 

procedures set forth in Florida Statute 943.058. and FRCP 3.(?g.2. 

All costs.of certified copies involved herein are to be 
" 

borne by the Petitioner. 

DONE AND ORDERED in Chambers at County, 

Florida, this day of __-'-- , 19_ 

;~., 

Circuit Court Judge 

t ~_,. ' 

,.~, 

:'\ .: -~ ~- ••" .~. < 

.-' " • ,', 3 -,' . ~'" !<~ 
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IN THE	 COUR'r OF THE 
JUDICIAL CIRCUIT, 

IN AND FOR __~ ~__ COUNTY, 
FLORIDA 

CASE NO. 
DIVISION 

STATE OF, FLORIDA,	 )
 
)
 

Plaintiff, ) , 
'. ), 

vs.	 )
 
)
 
)
 
)
 

Defendant. ) 

--------------) 

PETITION TO EXPUNGE OR SEAL 
':'.' 

COMES NOW the Defendant, 
-----------.,.-------~, 

by and through his undersigned attorney, and petitions this 

Honorable court,' pursuant to Flor~da Rule of Criminal Procedure 

3.6~2, and Florida Statute 943.058, to expunge/seal all criminal 

history record informa·tion concerning his arrest on the 

day of ______, 19_'_, by 

(arresting agency), for
 

(charges), and as grounds therefore would show:
 

1. That on the day of	 , 19 , the Defendant,-------'-,. 
-'- -'-- -'-- , a	 .(race/sex), 

whose date of birth is	 , was ~res.ted. by~·'';''. 
--------'---------.....-- .,,~, § j». l:;;~ 

and charged with ,,:'. 1~¥1\ \~,,,,, " 1;~~.:" "'. .l.~~~ \' 
".	 ,-'- j.".? 

"'" ~~ "'~ .' . "'~", il", '-~ 
" ' , ~ :- ."'"' .;.,; 

, _ t._,.(,-::-'~ ;i .' • .~ ""., ',\ '~ .•_ 

2. That the Defendant has not been adjudicate(1,'gui,l;tY·'o:{, ':" 
-".'f'.	 ..".. ,.,... "" ;.' ...... 

any of the charges st~mming from this arrest 9r~allegeo Cj;.i:t.ninal,. ':. ,,' 1'" " " . 

~ .... 'activity. 

3. That the Defendant has not secured a prior records ex

punction or sealing under this Section, former Section,893~14 or 

former Section 901.33. 

4. (To be used only when requesting~xp~nction.) Such 

record has been sealed under this Section, former Section 893.14 

or :former Section 901. 33 fpr at least ten (10) years or the're 

,has	 not been an indictment Oil:' information filed against the 

Defendant who is the subject of this criminal history record ",'" 
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... ,# • ,., r ~ '"' 

information. 

, . 

;' .~, 

~_'~.WHEREFORE, the Defendant, _______,.,.;,.;........_~
 

moves this Honorable Court to expunge/seal any criminal his~ory 

record information reference his arrest by 

(arresting agency), for 

,;:. 

(charges), on the 

going pleading has been serve~ upon 

_...:,....~....;.,..__, '"19_ 

I HEREBY CERTIFY that a true and correct'cQPY o,:K't,he' ~or~t': 
,. 

______________~ ' State Attorney for th~.~~~,~.~~~ \~ 

Judicial Circuit, in and for County, 

(arrestipg agency), and 

(Sheriff of County where Defendant 
, ;.,.'

this day of , 19-----

was arrested, if different) , , '" 
" 

Name: 
Addr.es$: 
City/State: 

.•.. Telephone Number: 

... 
. '~."'. 

, -.'>t., 
:.... 
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Original Proceeding - Florida Rules of Criminal Procedure� 

Gerald F. Richman, President, Miami, Florida, Patrick G.� 
Emmanuel, President-elect, Pensacola, Florida, and John F.� 
Harkness, Jr., Executive Director, Tallahassee, Florida, for� 
The Florida Bar; Randall G. McDonald, Chairman, Bartow, Florida,� 
for Criminal Procedure Rules Committee; and Arthur I. Jacobs� 
of the Law Firm of Jacobs and Mullin, Fernandino Beach,� 
Florida, for Florida Prosecuting Attorneys Association,� 

Petitioners 
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