Supreme Conrt of Florida

No. 65,085

THE PLORIDA BAR
RE: AMENDMENT TO RULES =~
PROBATE AND GUARDIANSHIP

[September 13, 1984]

PER CURIAM

The Probate and Guardianship Rules Committee of The Flori-
da Bar, in accordance with the proceedings established in rule
2.130(c), Florida Rules of Judicial Administration, has submitted
its proposed changes to the rules of probate and guardianship
procedure. That committee represents, and its proposals reflect,
a continuous study, monitoring, and evaluation of the applicable
case law and statutory changes.

The probate and guardianship rules were adopted and
approved in March 1977 and reported at 344 So.2d 828 (Fla. 1977).
They were amended in 1980 and reported at 387 So.2d 949 (Fla.
1980).

We adopt changes* to these rules and the rules as
amended shall supercede the previous rules, effective 12.01 a.m.,
January 1, 1985. We also publish with each change the Committee
Notes, Rule History, Statutory Reference, and Rule Reference.
"Committee Notes" are the committee's brief explanation of the
rule. "Rule History" is the committee's brief summary of the

changes in the rule. "Statutory Reference" is reference to

The rules as amended are attached to this opinion. New
material is underlined and deleted material is struck through.



statutes where the rules would be applicable. "Rule Reference"
is reference to other probate or guardianship rules that could be
applicable. The committee notes are informal notes of the
committee, intended to help the practitioner and are not intrin-
sic parts of the rules. The Court authorizes the committee to
correct the committee notes and references separately from any
rule change.

It is so ordered.

BOYD, C.J., ADKINS, OVERTON, ALDERMAN, McDONALD, EHRLICH and
SHAW, JJ., Concur



Rule 5.020. PLEADINGS; VERIFICATION; MOTIONS+ EOPEES

(a) Forms of pleading. Pleadings shall be signed by the
attorney of record, and by the pleader when required by these
rules. All technical forms of pleadings are abolished. No
defect of form impairs substantial rights, and no defect in the
statement of jurisdictional facts actually existing renders any
proceeding void.

(b) Petition. %Phe A petition shall contain a short and
plain statement of the relief sought, the grounds therefor, and
the jurisdiction of the court where the jurisdiction has not
already been shown.

(c) Motions. Any other application to the court for an
order may shall be by written motion, unless made orally during a
hearing or trial. The motion shall state with particularity the
grounds therefor and shall set forth the relief or order sought.

(d) Rehearing. A motion for rehearing of any order or
judgment shall be £i}ed served not later than ten days after +¢he
entry of the erder er sjudgments the date of filing the order or
judgment with the clerk as shown on the face of the order or

Jjudgment.

(e) Verification. When verification of a document is
required by +hese rultes er¥ +he FPE, the document filed shall
include an oath, affirmation, or the following statement:

"Under penalties of perjury, I declare that I have
read the foregoing, and the facts alleged are true,
to the best of my knowledge and belief."

{+£) Cepiess In adversary proceedings; or when etherwise
required by these rultes; ecepies ef ali pleadings and metiens
shaltt be served on the attorney of record of each interested
perseny anrd on eaeh interested persen net represented by an
attorney ef reeeords

Committee Notes

The time for determining when a motion for rehearing must be
served has been clarified subsequent to Casto v. Casto, 404 So.2d
1046 (Fla. 1981).

Rule History

1977 Revision: Editorial change (rule) and expansion of
committee note. Paragraphs (a), (b), and (d) substantially the
same as paragraphs (a), (b), and (f) of prior Fla. R.P. & G.P.
5.030. Paragraph (c) taken from FPC 731.104. For adversary
proceedings see new Fla. R.P. & G.P. 5.025. Notice of
administration is not a pleading within the meaning of this rule.

1980 Revision: Paragraphs (c) and (d) have been redesignated
as (e) and (f). New paragraphs (c) and (d) are added to provide
for the use of motions in probate proceedings other than
adversary proceedings and to specifically authorize a procedure
for rehearing.

1984 Revision: Minor editorial changes. Paragraph (f) of
prior rule has been deleted as it is now covered under the
adversary rules.

Statutory References

F.S. 731.104 Verification of documents.
F.S. 731.201 General definitions.

Rule Reference

Fla. R.P. & G.P. 5,025 Adversary proceedings.



Rule 5.025. ADVERSARY PROCEEDINGS

(a) Specific adversary proceedings. The following shall be
adversary proceedings unless otherwise ordered by the court:
proceedings to remove a personal representative, surcharge a
personal representative, probate a lost or destroyed will or
later-discovered will, determine beneficiaries, construe a will,
cancel a devise, partition property for the purposes of
distribution, determine and award the elective share, determine
pretermitted share, and for revocation of probate of a will.

(b) Declared adversary proceedings. Other proceédings may
be declared adversary by service on interested persons of a
separate declaration that the proceeding is adversary.

(1) If served by the petitioner, the declaration shall
be served with the petition to which it relates.

(2) If served by the respondent, the declaration and a
written response to the petition shall be served at the earlier
of:

(A) within 20 days after service of the petition,

(B) prior to the hearing date on the petition.

(3) The declaration shall be served in the same form
and manner as though responding to formal notice. R

(4) When the declaration is served by a respondent, the
petitioner shall promptly serve formal notice.

(c) Adversary status by order. The court may determine any
proceeding to be an adversary proceeding at any time.

(d) Notice and procedure in adversary proceedings.

(1) Petitioner shall serve formal notice.

(2) After service of formal notice, the proceedings, as
nearly as practicable, shall be conducted similar to suits of a
civil nature and the rules of civil procedure shall govern,
including entry of defaults.

(3) The court on its motion or on motion of any
interested person may enter orders to avoid undue delay in the
maln administration.

(4) If a proceeding is already commenced when an order
is entered determining the proceeding to be adversary, it shall
thereafter be conducted as an adversary proceeding. The order
shall require interested persons to serve written defenses, if
any, within 20 days from the date of the order. It shall not be
necessary to re-serve the petition except as ordered by the
court.

(5) After the proceedings are determined to be
adversary, the caption of subsequent pleadings, as an extension
of the probate caption, shall include the name of the first
petitioner and the name of the first respondent.

Committee Notes

The court on its initiative or on motion of any party may
order any proceeding to be adversary or nonadversary or vice
versa or enter any order which will avoid undue delay. The



At

personal representative would be an interested person in all
adversary proceedings. A prescribed form for the caption is
provided which will facilitate the clerk's and the court's
ability to segregate such adversary proceeding from other
adversary proceedings and from the main probate file:

Court
Case #
In Re Estate of John B. Jones

Julia Jones,
Petitioner,

V. )

)
Harold Jones, as Personal )
Representative, et al., )

Respondents. )

Rule History

New rule. 324 So.2d 38.
Editorial changes to (a)(1l).
Extensive changes, committee notes revised

1975 Revision:
1977 Revision:
1984 Revision:
and expanded.

Statutory References

F.S. 731.107 Adversary proceedings.

F.S. 732.201--732,.215 Elective share of surviving spouse.

F.S. 732.301 Pretermitted spouse.

F.S. 732.507 Effect of subsequent marriage, birth, or
dissolution of marriage.

F.S. 732.6005--732.611 Rules of construction.

F.S. 732.803 Charitable devises.

F.S. 733.105 Determination of beneficiaries.

F.S. 733.109 Revocation of probate.

F.S. 733.207 Establishment and probate of lost or destroyed
will,

F.S. 733.208 Discovery of later will.

F.S. 733.507 Administration following resignation or
removal.

F.S. 733.603 Personal representative to proceed without

court order.

F.S. 733.619(2) and (4) 1Individual liability of personal
representative.

F.S. 733.814 Partition for purpose of distribution.

Rule References

Fla. R.P. & G.P. 5.040 Notice.,

Fla. R.P. & G.P. 5.190(a)(21) Definitions.

Fla. R.P. & G.P. 5.270 Revocation of probate.

Fla. R.P. & G.P. 5.360 Duty to pay elective share,

Fla. R.P. & G.P. 5,390 Partition for purpose of
distribution.

Fla. R.P. & G.P. 5,440 Proceedings for removal.

Fla. R.P. & G.P. 5.510 Establishment and probate of lost or
destroyed will.

Fla. R. Civ. P. 1.140 Defenses.

Fla. R. Civ. P. 1.160 Motions.

Fla. R. Civ. P. 1.200 Pretrial procedure.

Fla. R. Civ. P. 1.280 General provisions governing
discovery.

Fla. R, Civ. P, 1.290 Depositions before action or pending
appeal.

Fla. R. Civ. P. 1.310 Depositions upon oral examination.

Fla. R. Civ, P. 1.340 Interrogatories to parties.

Fla. R. Civ. P, 1.380 Failure to make discovery; sanctions.



Rule 5.030. ATTORNEYS

(a) Withdrawal. Fhe previsiens ef Rule 27666
FlazRrdudsAdmins 4see Apperdinly relating te atterneys shaili
apptys An attorney of record will not be permitted to withdraw
frem a ease unless his withdrawal is sanctioned by the court. He
shall file his petition for withdrawal in the court setting forth
his reasons +¢herefer and shall serve a copy on his client and on
any other interested persem persons.

(b) Required; exception. Every guardian and every personal
representative, unless the personal representative remains the
sole interested party person ¢herein, shall be represented by an
attorney admitted to practice in +his state Florida. If the
guardian or personal representative is an attorney admitted to
practice in +his state Florida, he may represent himself as
guardian or personal representative.

(c) Limiting appearance. An attorney of record for an
interested person in a proceeding governed by the Florida Probate

Code, the Florida Guardianship Law, or these rules shall be the

attorney of record for the same person in all other proceedings

in the administration of the same estate or guardianship, except
service of process in an independent action on a claim, unless

(1) the attorney specifically limits his appearance
only to the particular proceeding or matter in which he appears,

ox

(2) the court orders otherwise.

Committee Notes

The appearance of an attorney in an estate is a general
appearance unless specifically limited. This rule does not
affect the right of a party to employ additional attorneys who,
if members of the Florida Bar, may appear at any time.

Rule History

1975 Revision: Paragraph (a) is same as prior Fla. R.P. &
G.P. 5.040 with added provision for withdrawal of attorney
Similar to Fla. R. App. P. 2.3(d)(2). Paragraph (b) reflects
ruling in case of State ex rel. Falkner v. Blanton, 297 So.2d 825
(Fla. 1974).

1977 Revision: Editorial change requiring filing of petition
for withdrawal and service of copy upon interested persons.
Editorial change in citation forms in rule and committee note.

1984 Revision: Minor editorial changes and addition of
paragraph (c). Committee notes expanded.

Rule References

Fla. R. Jud. Admin. 2.060 Attorneys.
Fla. R. App. P. 9.440 Attorneys.

Rule 5.,040. NOTICE METHOP ANP FIMEs PROOF
(a) Formal notice.

(1) When formal notice is reguired given, the petitiener
shatl serve a copy of the pet¢ition pleading or et+her pileading
motion shall be served on amy interested persenr persons eo¥ his
attorney +f he has appeared by ar atterney or requested that
netiece be sent +o his atterrey, together with a notice requiring




the person served to £i%e serve his written defenses ¢e that
petition on the person giving notice within 20 days after service
of sueh fermat the notice, exclusive of the day of service, and
to serve a ecopy on petitienerls atterney file the original of the
written defenses with the clerk of the court either before
service or immediately thereafter, and notifying the person
served that failure to £i}e ard serve written defenses within +he
time as required may result in a judgment or order being entered
+n due eeurses for the relief demanded in the pleading or motion,
without further notice,

(2) After service of formal notice, informal notice of
any hearing on the pleading or motion shall be served on
interested persons, provided that if no written defense is served
and £ited within 20 days after service of +he petitien formal
notice on an interested person, the petitien pleading or motion
may skaltt be considered ex parte as to that person, unless the
court orders otherwise. If a written defense is ¢imely served
anéd fileds; a hearirng shall be set and reaserable netiece givens

(3) Formal notice shall be served:

as (A) By any form of mail requiring a signed
receipt as follows:

+3}+ (i) On his attorney of reeerd;y; if any on
an interested person represented by an attorney by mailing a copy
to the attorney; ex e +he pest effice address given in his
éemand fer notiee; if anrys oOr

(ii) on an interested person who has filed a
demand for notice by mailing a copy to the post office address
given in the demand for notice; or

42+ (iii) on an individual ether +than an
ineempetenty by mailing a copy to his dweiting heuse er usual
place of abode or to the place where he regularly conducts his
business er prefessien; or

433+ (iv) On an incompetent persean by mailing
a copy to ¢€he ineempetent; his usual place of abode and to his
legal guardian, if any ¢he persen having eustedy ef £he
ineempetent; ard +e any legel guardian of the incompetent at
their respeet+ive dwelling heuses, at his usual piaees place of
abode or regular ptaees place of business er prefessien; Or, if
there is no legal guardian, by mailing a copy to the incompetent
at his usual place of abode and to the person, if any, having
care or custody of the incompetent at the usual place of abode or
regular place of business of such custodian; or

44} (v) on a corporation by mailing a copy to
the eerperation at its registered office in Florida or its
principal business office in Florida or, if neither is known
after reasonable inquiry, to its last known address; or

bs (B) As provided imn €hapter 487 Flerida Statutes

by Florida law for service of process; or

ez In the eireumstances previded in Chapter 495
Flerida Statutes; in the manner preovided thereins or

d=s (C) By an elisor as may be provided in the
rules of civil procedure.

(4) If service of process is made under Ehapters 48 er
495 Flerida Setatutes pursuant to Florida law, €hem proof of
service shall be made as provided therein.

(5) %£ Service of formal notice #s made by maily +hern
shall be complete on receipt of the notice. If service is made




3

by mail, proof of service shall be by verified statement of the
person mailing service, and there shall be attached to sweh the
verified statement the signed receipt or other evidence -
satisfactory to the court that delivery was made toy er refused
by7 the addressee or his agent.

(b) Informal notice. +%} When informal notice of a
petition or other proceeding is required or permitted, it shall
be served en the persen e* his atterrey as provided in +he these
rules. Rutes of €ivil Preocedure relating te serviee ef pleadingss

{23 Preoef of serviee shaill be made by £iling an
attorneyls cert+ificate of serviece or by verified statement £
filed by a persern whe is net a member of The Fierida Baxs

{3+ ©Ynitess etherwise speeifieally provided; informal
noetiece of every petition or preoeceeding affeeting property rightes
er interests shatl be given te interested persenss Fhe
requirement £for giving of informal notice may be speeificaliy
waived by wiitis

(c) "Notice" defined. In these rules, the Florida Probate
Code, and the Florida Guardianship Law "notice" shall mean
informal notice unless formal notice is speeificaiiy previded £feor

er regquired specified.

44y Ir aetions when the parties are unusuwally numereusy +the
court+ may regulate the serviee eontemplated by +hese ruies en
metion e¥ en its initiative in sueh manner as may be found e be
Just anéd reasenabiles

4e¥ (d) Formal notice optional. Formal notice may be given
in lieu of informal notice at the option of the meving party
person giving notice unless the court orders otherwise. When
sueh formal notice is given +e any party; i+ in lieu of informal
notice, formal notice shall be given to all pexties interested
persons entitled to notice,

Committee Notes

Formal notice is the method used in probate proceedings for
obtaining jurisdiction over the person receiving the notice. It
is similar to process under the Florida Rules of Civil Procedure
and requires a response. These rules and the FPC and FGL specify
when formal notice is required as, for example, in an adversary
proceeding.

Formal notice may be used in lieu of informal notice at the
option of the person giving notice,

Informal notice is the notice given to interested persons
entitled to notice when formal notice is not given or required.

Rule History

1975 Revision: Implements F.S. 731.301.

1977 Revision: Reference to elisor,

1980 Revision: Editorial changes. Clarification of time for
filing defenses after formal notice. Authorizes court to give
relief to delinquent respondent from ex parte status; relief from
service on numerous persons; allows optional use of formal
notice.

1984 Revision: Editorial changes. Eliminates deadline for
filing as opposed to serving defenses after formal notice;
defines procedure subsequent to service of defenses after formal
notice; new requirements for service of formal notice on
incompetents and corporations; defines when service of formal
notice is deemed complete; provisions relating to method of
service of informal notice transferred to new rules 5.041 and
5.042; eliminates waiver of notice by will.



Statutory References

F.S. 731.105 1In rem proceeding.

F.S. 731.201(16) and (20) General definitions.
F.S. 731.301 Notice; method and time; proof.

F.S. ch. 48 Process and service of process.

F.S. ch. 49 Constructive service of process.
F.S. 1.01(3) Definitions.

Rule References

R.P. & G.P. 5.030 Attorneys.

Fla. R.P. & G.P. 5.041 Service of pleadings and papers.
R.P. & G.P. 5,042 Time.

R. Jud. Admin. 2.060 Attorneys.

Fla. R, Civ. P, 1.070 Process.

Fla. R. Civ. P. Form 1.902 Summons.

Rule 5.041., SERVICE OF PLEADINGS AND PAPERS

(a) Service; when required. Unless the court orders
otherwise, every petition or motion for an order determining
rights of an interested person, and every other pleading or paper
filed in the particular proceeding which is the subject matter of
such petition or motion, except applications for witness
subpoenas, shall be served on interested persons unless these
rules, the Florida Probate Code, or the Florida Cuardianship Law
provide otherwise. No service need be made on interested persons
against whom a default has been entered, or against whom the
matter may otherwise proceed ex parte, unless a new or additional
right or demand is asserted.

(b) Service; how made. When service is required or
permitted to be made in a particular proceeding in the
administration of an estate on an interested person represented
by an attorney, service shall be made on the attorney unless
,service on the interested person is ordered by the court. Except
when serving formal notice, service on the attorney or interested
person shall be made by delivering a copy to him or by mailing it
to him at his last known address or, if no address is known, by
leaving it with the clerk of the court. Delivery of a copy
within this rule shall mean

(1) handing it to the attorney or to the interested
person, Or

(2) leaving it at his office with his clerk or other
person in charge thereof, or

(3) if there is no one in charge, leaving it in a
conspicuous place therein, or

(4) if the office is closed or the person to be served
has no office, leaving it at his usual place of abode with some
person of his family above 15 vears of age and informing that
person of the contents.

Service by mail shall be complete on mailing except where serving
formal notice.

(c) Service; numerous interested persons. In proceedings
when the interested persons are unusually numerous, the court may
regulate the service contemplated by these rules on motion or on
its initiative in a manner as may be found to be just and
reasonable.

(d) Filing. All original papers shall be filed either
before service or immediately thereafter. If the original of any




bond or other paper is not placed in the court file, a certified
copy shall be so placed by the clerk.

(e) Filing with the court defined. The filing of papers
with the court as required by these rules shall be made by filing
them with the clerk, except that the judge may permit the papers
to be filed with him in which event the judge shall note thereon
the filing date and transmit them to the clerk.

(f) Certificate of service. When any attorney shall certify
in substance:

"I certify that a copy hereof has been furnished to (here

insert name or names) by (delivery) (mail) this day of
, 19 .
Attorney"

the certificate shall be taken as prima facie proof of service in
compliance with these rules except in case of formal notice. A
person not represented by an attorney shall certify in the same
manner, but the certificate must be verified.

(g) Service of orders.

(1) A copy of all orders or judgments determining
rights of an interested person shall be transmitted by the court
or under its direction at the time of entry of the order or
judgment to all interested persons in the particular proceeding.

(2) This subdivision (g) is directory, and a failure to
comply with it does not affect the order or judgment or its

finality.

Committee Notes

Derived from Fla. R. Civ. P. 1.080. Regulates the service of
pleadings and papers in proceedings on petitions or motions for
determination of rights. It is not applicable to every pleading
and paper served or filed in the administration of a guardianship
or decedent's estate,

Rule History

1984 Revision: New rule. Paragraph (c) is same as former
rule 5.040(d).

Statutory Reference

F.S. 731.301 Notice; method and time; proof.

Rule References

Fla. R.P. & G.P. 5.030 Attorneys.

Fla. R.,P. & G.P. 5.040 Notice.

Fla. R.P. & G.P. 5.042 Time.

Fla. R. Jud. Admin. 2.060 Attorneys.

Fla. R. Civ., P. 1.080 Service of pleadings and papers.

Rule 5.042., TIME

(a) Computation. In computing any period of time prescribed
or allowed by these rules, by order of court, or by any
applicable statute, the day of the act, event, or default from
which the designated period of time begins to run shall not be
included. The last day of the period so computed shall be
included unless it is a Saturday, Sunday, or legal holiday in
which event the period shall run until the end of the next day
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which is neither a Saturday, Sunday, nor legal holiday. When the
period of time prescribed or allowed is less than 7 days,
intermediate Saturdays, Sundays, and legal holidays shall be
excluded in the computation.

(b) Enlargement. When an act is required or allowed to be
done at or within a specified time by order of court, by these
rules, or by notice given thereunder, for cause shown the court
at any time in its discretion

(1) with or without notice may order the period
enlarged if request therefor is made before the expiration of the
period originally prescribed or as extended by a previous order,
or

(2) on motion made and notice after the expiration of
the specified period may permit the act to be done when failure
to act was the result of excusable neglect, but it may not extend
the time for making a motion for rehearing or for taking an
appeal or filing a petition for certiorari.

(c) Service for hearings. A copy of any written petition or
motion which may not be heard ex parte and a copy of the notice
of the hearing thereon shall be served a reasonable time before
the time specified for the hearing.

(d) Additional time after service by mail. Except for
formal notice and notice of administration, when an interested
person has the right or is required to act within a prescribed
period after the service of notice or other paper on him and the
notice or paper is served on him by mail, 5 days shall be added
to the prescribed period.

Committee Notes

This rule is derived from Fla. R. Civ. P. 1.090.

Rule History

1984 Revision: New rule.

Statutory Reference

F.S. 683.01 Legal holidays.

Rule Reference

Fla. R. Civ, P. 1.090 Time.

Rule 5.065. NOTICE OF CIVIL ACTION OR ANCILLARY ADMINISTRATION

(a) Civil action. A personal representative and a guardian
shall file a notice when a civil action has been instituted by or
against the personal representative or the guardian. The notice
shall contain:

(1) the names of the parties;

(2) the style of the court and the case number;

(3) the county and state where the proceeding is

pending;

(4) the date of commencement of the proceeding; and

(5) a brief statement of the nature of the proceeding.




(b) Ancillary administration. The domiciliary personal
representative shall file a notice when an ancillary
administration has commenced, which notice shall contain:

(1) the name and residence address of the ancillary
personal representative;

(2) the nature and approximate value of the ancillary
assets; and

(3) the information required in paragraphs (a){2), (3),
and (4) above.

(c) Copies exhibited. A copy of the initial pleading may be
attached to the notice, To the extent an attached initial
pleading states the required information, the notice need not
restate it.

Committee Notes

This rule reflects a new procedural requirement not founded
on a statute or rule.

Rule History

1984 Revision: New rule.

Statutory Reference

FS 733.612(20) Transactions authorized for the personal
representative; exceptions.

Rule 5.080, BEPSSIFEONS ANB DISCOVERY

(a) Application. The following Florida Rules of Civil
Procedure shall apply in probate and guardianship proceedings:

(1) Rule 1.280, general provisions governing discovery;

(2) Rule 1.290, depositions before action or pending

appeal;
(3) Rule 1.300, persons before whom depositions may be
taken;
42+ (4) Rule 1.310, depositions upon oral examination;
43+ (5) Rule 1.320, depositions upon written questions;
£43 ) Rule 1.330, use of depositions in court
proceedings;

45+ (7) Rule 1.340, interrogatories to parties;
46} (8) Rule 1.350, production of documents and things
and entry upon land for inspection and other purposes;

(9) Rule 1.351, production of documents and things
without deposition;

473 (10) Rule 1.360, physical and mental examination of
persons;

48+ (11) Rule 1.370, requests for admission;

49+ (12) Rule 1.380, failure to make discovery;
sanctions;

~10-



4363+ (13) Rule 1.390, depositions of expert witnesses;
anéd

4333 (14) Rule 1.400, publication of deposition; and

(15) Rule 1.410, subpoena.

(b) Limitations and costs. In order to conserve the assets
of the estate er +he ward and the rights of the beneficiaries
therein, the court has broad discretion to limit the scope e#f
sueh examination and the place and manner of takirg ¢he same; the
discovery and may assess the costs +hereef of the discovery to
the party +¢aking the same making it or to one or more of the
beneficiaries of the estate or to the ward in such proportions as
the court determines, considering, among other things, the
benefit derived therefrom.

Committee Notes

Rule History

1975 Revision: This rule is the same as prior Fla. R.P. &
G.P. 5.080, broadened to include guardianships and intended to
clearly permit the use of discovery practices in nonadversary
probate and guardianship matters.

1977 Revision: Editorial change in citation form in
committee note.

1984 Revision: Fla. R. Civ. P. 1.290, 1.300, 1.351, and
1.410 have been added.

Rule Reference

Fla. R. Jud. Admin. 2.070 Court reporting.

Rule 5.110. RESIDENT AGENT

(a) Reguirement and form. Before letters are issued to a
personal representative or a guardian, suweh the personal
representative or guardian shall file a designation of his place
of residence, his post office address, and the name, place of
residence, and post office address of a resident in the county
where proceedings are pending, as his agent for the service of
process or notice. The written acceptance of the person
appointed shall a%se be filed at the time of filing the desig-
nation. The designation by the personal representative or
guardian and acceptance by the resident agent shall constitute
the consent of the personal representative or guardian filing it
that service of process or notice upemn on the designated agent
shall be sufficient to bind the personal representative or
guardian in any action against him, either in his representative
capacity, or personally, if the personal action accrued in the
administration of the estate or guardianship. The designation
and acceptance may be incorporated in the petition for adminis-
tration or for appointment of guardian if signed by the
prospective personal representative or guardian, or in his oath.
Eorporate fidueiaries shaltl net be regquired te designate a
resident agents

(b) Corporate fiduciaries. Corporate fiduciaries are not
required to designate a resident agent.

4k} (c) Attorneys. A member of The Florida Bar residing in
Florida may be designated as the agent for service of process or
notice, whether or not he is a resident of the county where the
proceedings are pending.

+e¥ (d) Successor. If the resident agent dies, resigns, or

-1]1-



is unable to act for any other reason, the personal representa-
tive or guardian shall appoint a successor agent within #em 4103}
days after he has notice that such event has occurred.

Committee Notes

Rule History

1977 Revision: Change in committee note to conform to
statutory renumbering.

Substantially the same as prior Fla. R.P. & G.P. 5.210,
except that under prior rule, designation was required to be
filed within 10 days after letters issued.

1984 Revision: Captions added to paragraphs. New paragraph
(b) added. Requires filing acceptance at the same time as filing
designation. Committee notes revised.

Statutory Reference

F.S. 733.401 1Issuance of letters.

Rule 5.150. ORDER REQUIRING ACCOUNTING

(a) Accountings required by statute. When any personal
representative or guardian fails e¥ negieets to make a reguired
aeceeunting file an accounting or return required by statute or
rule, the court on its own motion or on the petition of an
interested person shall order the personal representative or
guardian to meke file sueh the accounting or return within
£i£+een €153 days from the service uper on him of sweh the order,
or show cause why he should not be compelled to do so. & eepy ef
the erder shall be served upen +he persenal representative or
guardians If +the persernal represertative eor guardian faiisy
negleets or refuses without geed eause teo file sueh aceceunting
within 4he +ime speeified by +the order; the court shail issue an
erder foerthwith direeted +o said persenal representative or
guardian +o shew eause why he sheutd net be adjudged in eentempts
£ sueh perseonal representative er guardian fails ¢o shew Just
cause; the eceourt may adjudge said persenal representative or
guardian te be ir eceontempt of eceurt; anéd he shatl stand cemmitted
for econtempt untit he makes +he aceeuntings

(b) Accountings not required by statute. Bpem On the
apptieation petition of amy an interested person, or uper on its
own motion, the court may require the personal representative or

guardian to file an accounting or return not otherwise required
by statute or rule. ard +e make sueh settiements and diskributien

+n wheie or in pare as i3 neecessary for the preoper administratien
ef +he estates The order requiring an accounting or return shall
order the personal representative or guardian to file the
accounting or return within a specified time from service on him
of the order, or show cause why he should not be compelled to do
SO.

(c) Service. A copy of the order shall be served on the
personal representative or guardian and his attorney.

Committee Notes

The court on its motion or on petition of an interested
person may require a personal representative or guardian to file
an accounting or return not otherwise required by statute.

Rule History

1977 Revision: Change in committee notes.
1984 Revision: Extensive editorial changes. Committee notes
revised and expanded.
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Statutory References

e e B B e B ML B s

nNnhnhnhnnnhnn
L]

F.S.
domicile
F.S.
hearing.

Rule 5.160.

38.22--38.23

733.502
733.901
744.427
744.431
744.467
744.511
744.517
744.521
744.524

Contempt.

Resignation of personal representative.
Distribution; final discharge.

Annual returns.

Order requiring return;
Resignation of guardian.
Accounting upon removal.
Proceedings for commitment.

Termination of guardianship.

Termination of guardianship on change of

contempt.

of resident ward.

744.527

Final returns and application for discharge;

PRODUCTION OF ASSETS

Upern On the petition of amy an interested person, or uper on
its ewr motion, the court may requlre any personal representative
or guardian to produce satisfactory evidence that the assets of
the estate are in his possession or under his control and may
order production of sueh the assets for the inspection of sueh
the interested person or ‘the court.

Rule History

1977
1984
revised.

Revision:
Revision:

Committee Notes

Change in committee notes.

Minor editorial changes. Committee notes

Statutory Reference

F.S.

Rule 5.170.

744.434

Production of assets.

EVIDENCE

In proceedings under the Florida Probate Code and the Florida
Guardianship Law the rules of evidence in civil actions are
applicable unless specifically changed by the faw Florida Probate

Code,

the Florida Guardianship Law, or these rules.

Rule History

1977 Revision:
1984 Revision:

Committee Notes

New rule,
To further clarify the intent of the rule to

incorporate the provisions of the Florida Evidence Code (chapter

90,

F.S.) when not in conflict with the Florida Probate Code or

Florida Guardianship Law, or rules applicable to these particular
proceedings.

Statutory Reference

F.S.

Rule 5.180.

ch., 90 Florida Evidence Code.

NOTICE; WAIVER

A person, including a representative person, anré a guardian
ad litem, administrator ad litem, guardian of the property, or,
if none, the natural guardian, personal representative, trustee,
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or other fiduciary may weive fermal netice; infermal netiees;
serviee {ineluding serviee ef netice ef administratien) ané

(a) waive the following:

(1) formal notice;

(2) informal notice;

(3) service including service of notice of
administration;

(4) disclosure of the amount of compensation either
paid to or to be paid to the personal representatives, attorneys,
accountants, appraisers, or other agents employed by the personal
representative;

(5) disclosure of prior or proposed distribution of
assets; and

(6) any other proceedings or matters permitted to be
waived by law or by these rules; and

(b) give consent in writing on behalf of himself and the
persons he represents to the extent there is no conflict ef
interest between him and the persons he represents.

Committee Notes

This rule provides a broad waiver of procedural requirements
by interested persons, including fiduciaries.

Rule History

1977 Revision: Extends right of waiver to natural guardian;
clarifies right to waive service of notice of administration.

1984 Revision: Extends waiver to disclosure of compensation
and distribution of assets. Committee notes revised.

Statutory References

F.S. 731.302 Waiver and consent by interested person.
F.S. 733.901 Distribution; final discharge.

F.S. 744.106 Notice and virtual representation.

F.S. 744.301 Natural guardians.

F.S. ch. 737 Trust administration.

Rule References

Fla. R.P. & G.P. 5.120 Administrator ad litem and guardian
ad litem.

Fla. R.P. & G.P. 5.400 Distribution and discharge; notice.

Fla. R.P. & G.P., 5.680 Termination of guardianship upon
removal of ward's incapacity, death or exhaustion of assets.

Fla. R.P. & G.P. 5.690 Annual accountings.

Rule 5.205. DEAPH CERTIFICAPE FIHING6 FILING EVIDENCE OF DEATH

(a) Requirements for filing. A copy of an official record
of the death of a decedent shall be filed by the personal
representative, if any, or the petitioner in each of the
following proceedings and at the times specified:

(1) administration of decedent's estate: within not
later than #h*ee 433+ months following the date of the first
publication of the notice of administration;
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(2) ancillary proceedings: wi+hin not later than ¢hree
€3+ months following the date of first publication of notice to
creditors.

(3) family administration: at any time prior to entry
of the order of family administration;

(4) summary administration: at any time prior to entry
of the order of summary administration;

(5) disposition without administration: at the time of
filing the application for disposition without administration;

(6) determination of beneficiaries: at any time prior
to entry of the final judgment determining beneficiaries; and

(7) determination of homestead: at any time prior to
entry of the final judgment determining homestead status of real
property.

(b) Waiver. ®8pen On verified petition by the personal
representative, if any, or the petitioner the court may enter an
order waiving eempltianee dispensing with this rule, without
notice or hearing.

(c) Authority to require filing. The court may, without
notice or hearing, enter an order requiring the personal
representative, if any, or the petitioner to file a copy of an
official record of death at any time during the proceedings.

Committee Notes

Rule History

1980 Revision: This rule is intended to provide a uniform
procedure for filing an official record of death in any judicial
or statutory proceeding upon the death of a decedent. The court
may, upon ex parte application, waive compliance with this rule
or require filing at any stage in the proceedings.

1984 Revision: Captions and minor editorial changes.
Committee notes revised.

Statutory Reference

F.S. 731.103 Evidence as to death or status.

Rule 5,.,210. #PREOF PROBATE OF WILLS

(a) Manner. On petition wills may be admitted to probate
by:

(1) filing a self-proved will executed as required by

law; or

(2) £filing the will and the written oath of a person
authorized by statute proving the execution of the will as
required by law; or

(3) filing an authenticated copy of a notarial will,
the original of which is in the possession of a foreign notary
and satisfies the requirements of law; or

(4) filing an authenticated copy of the will of any
person who dies a resident of Florida that has been admitted to
probate in another state or country as provided by law; or

(5) filing a will or a photographic copy of a will
written in a foreign language to which is attached a true and
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complete English translation together with proof of will as
required by law. In the order admitting the foreign language
will to probate the court shall establish the correct English
translation.

(b) Oath. Any circuit judge or clerk in Florida may take
the oath of a witness to a will in proof of the attestation of
that witness without issuance of a commission, attaching the
original or photographic copy of the will to the oath of the
witness,

Committee Notes

Rule History

1975 Revision: Proof of will may be taken by any Florida
circuit judge or clerk without issuance of commission.

1984 Revision: This rule has been completely revised to set
forth the procedure for proving all wills except lost or
destroyed wills and the title changed. The rule requires an oath
attesting to the statutory requirements for execution of wills
and the will must be proved before an order can be entered
admitting it to probate. Former Fla. R.P. & G.P. 5.280, 5.290,
and 5.500 are included in this rule. Committee notes revised.

Statutory References

F.S. 733.201 Proof of wills,

F.s. 733.204 Probate of will written in foreign language.

F.S. 733.205 Probate of notarial will.

F.S. 733.206 Probate of will of resident after foreign
probate.

F.S. 733.502 Resignation of personal representative.

F.S. 733.503 Appointment of successor upon resignation.

Rule 5.230. COMMISSION TO PROVE WILL

) (a) Petition. The court may appoint a commissioner on
petition to take the ocath of any attesting witness to a will.
The petition for the appointment of a commissioner shall set
forth the date of the will and the place where it was executed,
if known; the names of the witnesses and address of the witness
whose oath is to be taken; and the name, title, and address of a
proposed commissioner.

(b) Commission. The commission shall be directed to any
person who i1s authorized to administer an oath by the laws of
Florida, the United States of America, or the state or country
where the witness may be found, and it shall empower the
commissioner to take proof of the attestation of the witness and
direct him to certify the proof and return the executed
commission, copy of the will, ocath of witness, and certificate of
proof. An ocath of the commissioner is not required.

(c) Mailing. The petitioner or his attorney shall cause the
commission together with a photographic copy of the will, the
oath, and the certificate of proof to be mailed to the
commissioner.

(d) Admission to probate. On the filing of the executed
commission, together with the copy of the will, the oath, and
certificate of proof, the will may be admitted to probate.

(e) Objections. Objections to the validity of the will
shall follow the form and procedure set forth in these rules
pertaining to revocation of probate. Objections to the
qualifications of the personal representative shall follow the
form and procedure set forth in these rules pertaining to removal
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of personal representatives. Objections to the venue or
jurisdiction of the court shall follow the form and procedure set
forth in the rules of civil procedure. :

Committee Notes

Rule History

1975 Revision: Substantially the same as prior Fla. R.P. &
G.P. 5.130(a) and (b) and carries forward prior procedures as to
a matter upon which FPC is silent.

1984 Revision: This rule has been completely changed to set
forth the procedure for the issuance and return of a commission.
The rule has been broadened to allow anyone authorized by Florida
Statutes or by the U.S. Code to be a commissioner as well as
those authorized by the state or country where the witness
resides.

The rule now provides that the petitioner or his attorney
shall forward the commission to the commissioner. The rule also
contemplates that a Florida notary may be appointed as
commissioner to take the proof of a witness outside the State of
Florida. Committee notes revised and expanded.

Statutory References

F.S. 733.201 Proof of wills.

F.S. 92.50 Oaths, affidavits, and acknowledgments; who may
take or administer; requirements.

22 U.8.C. § 1195 ©Notarial acts, oaths, affirmations,
affidavits, and depositions; fees.

Rule 5.240. NOTICE OF ADMINISTRATION

(a) Publication and service. BYpen After issuance of
letters, the personal representative shall publish a notice of
administration and promptly serve a copy of the notice in the
manner provided for formal notice in these rules on the surviving
spouse and all beneficiaries known to the personal representative
aceerding €0 the regquirements ef Flas RyPs& €+vP+ 57648+¢a} who
have not been barred by FPE 733521323 er ether previsiens ef the
€ede law.

(b) Contents. The notice shall contain the name of the
decedent, the file number of the estate, the designation and
address of the court, the name and address of the personal
representative and his attorney, and date of first publication.
The notice shall require all interested persons to file with the
court, within the time provided by law:

(1) all claims against the estate; and

(2) any objection by an interested person apem on whom
notice was served that challenges the validity of the will, the
qualifications of the personal representative, and the wvenue or
jurisdiction of the court.

k¥ (c) Method of publication and proof. Publication shall
be enee a week for twe eceorsecutive weeks; twe publications being
suffieient; in a newspaper publiskhed in the eounty where the
estate is administeredy; or +f there is ne newspaper pubiished in
the eeounty in a newspaper eof gereral eireulation in +that ceunty
made as required by law. Proof of publication shall be filed
with the court within 45 days of the first publication.

(d) Objections. Objections to the validity of the will
shall follow the form and procedure set forth in these rules
pertaining to revocation of probate. Objections to the
qualifications of the personal representative shall follow the
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form and procedure set forth in these rules pertaining to removal
of a personal representative. Objections to the venue or
jurisdiction of the court shall follow the form and procedure set
forth in the Florida Rules of Civil Procedure.

Committee Notes

It is the committee's opinion that the failure to timely file
the proof of publication of the notice of administration shall
not affect time limitations for filing claims or objections.

Rule History

1977 Revision: Former paragraph (c) is deleted as being
substantive rather than procedural.

1984 Revision: Editorial changes; new requirement to file
proof of publication; new requirements as to form of objections
to will and qualifications of personal representative. Committee
notes revised.

Statutory References

F.S. 732.5165 Effect of fraud, duress, mistake, and undue
influence.

F.S. 733.109 Revocation of probate.

F.S. 733.212 Notice of administration; filing of objections
and claims.

F.S. 733.2123 Adjudication before issuance of letters.

F.S. 733.302 Who may be appointed personal representative.

F.S. 733.303 Persons not qualified.

F.S. 733.305 Trust companies and other corporations and
associations.

F.S. 733.702 Limitations on presentation of claims,

Rule References

Fla. R.P. & G.P. 5.025 Adversary proceedings.

Fla. R.P. & G.P. 5.180 Notice; waiver.

Fla. R.P. & B.P. 5.270 Revocation of probate.

Fla. R.P. & G.P., 5,440 Proceedings for removal.

Fla. R.P. & G.P. 5.490 Form and manner of presenting claim.

Rule 5.260. CAVEAT; PROCEEDINGS

(a) Filing. %£ Any creditor ef ¢he estate of a deecedent is
apprehensive +hat the estate will be administered without his
knewledges or +f amy interested person other than a creditor #s
apprehensive that an estate may be administered er ¢hat a wiii
may be admitted teo probate without his knewledgey; he may file a
caveat with the court.

(b) Contents. The Ne caveat shall be effeetive; unltess it
eentairs contain a statement of the interest of the caveator in
the estate, the name and specific mailing address, and resident
residence address of the caveator.

(c) Resident agent of caveator; service. If the caveator is
not a resident of Florida ¢#he eeunty in whiech t+he eaveat is
€i+led, he shall file a designation of the name and specific
mailing address and residence address of a resident in the county
where the caveat is filed as his agent for service of notice.

The written acceptance by the person appointed as resident agent
shall be filed with the designation or included in the caveat.
The designation and acceptance shall constitute the consent of
the caveator that service of notice upon the designated resident
agent shall bind the caveator. If the caveator is represented by
an attorney admitted to practice in Florida who signs the caveat,
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it shall not be necessary to designate a resident agent under
this rule.

(d) Filing after commencement. If at the time of the filing
of any caveat the decedent's will has been admitted to probate or
letters of administration have been issued, en sueh estates; the
clerk shall forthwith notify the caveator in writing advising him
of the date of issuance of letters and the names and addresses of
the personal representative ef the estate and his attorney.

(e) Creditor. When letters of administration issue after
the filing of a caveat by a creditor, the clerk shall forthwith
notify sueh the caveator, in writing, advising him of the date of
issuance of letters and the names and addresses of the personal
representative and his attorney, unless notice has previously
been served on sweh the caveator. A copy of any notice regquireé
te ke given by the clerk herein, together with a certificate of
the mailing of the original notice thereef, shall be filed in the
estate proceedings.

4ey (f) Other interested persons; before commencement.
After the filing of a caveat by an interested person other than a
creditor, the court shall not admit a will of the decedent to
probate or appoint a personal representative without service of
formal notice on the caveator or his designated agent aeeerding
te Flas RsPs & 6+Pv 57046 and eempiianee with FPE 73352123,

4+£) Fhe eaveator eother +thar a erediter in his answer shaiil
state his interest in the estate and fae+s ecenstituting the
ground on whieh he eoppeses the prebate of the wiil; and ern +¢he
igssue made and preef adduced; the eourt shatl prebate +he wiil eor
deny probate +hereeofs

Committee Notes

Caveat proceedings permit a creditor or other interested
person to be notified when letters of administration are issued.
Thereafter, the caveator must take appropriate action to protect
his interests.

This rule treats the creditor caveator different from other
caveators,

Rule History

1977 Revision: Carried forward prior Fla. R.P. & G.P. 5.150.

1984 Revision: Changes in (a), (b), and (d) are editorial.
Change in (c) eliminates resident agent requirement for Florida
residents and for nonresidents represented by a Florida attorney.
Service on the attorney binds caveator. Former (e) is now
paragraphs (e) and (f) and treats creditor caveator differently
from other interested persons. Change in (f) requires formal
notice. Committee notes revised.

Statutory References

F.S. 731.110 Caveat; proceedings.
F.S. 733.203(1) Notice; when required.

Rule Reference

Fla. R.P. & G.P. 5.040(a) Notice.

Rule 5.270. REVOCATION OF PROBATE

(a) Petition and contents. A petition for revocation of
probate shall state the interest of the petitioner in the estate
and the facts constituting the grounds uper on which revocation
is demanded.
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tb) Proceedings shaii fellew the reguirements of Fiar R+P+ &
6+P+ 5+0625+

{e)> Any persen interested in the estate may appear and
proseecuke or defend as a pareys

4é¥ (b) Continued administration. Pending the determination
of any issue made for revocation of probate, the personal
representative shall continue to administer the estate of the
decedent. as +f re sueh :sste had been made; but ne distributien
may be made to devisees in centraventioen of the rights of these
whe7 but fer sueh wilti; weuld be entitied te the property
dispesed of therebys:

Committee Notes

Rule History

1984 Revision: Extensive changes. Committee notes revised.

Statutory References

F.S. 733.109 Revocation of probate.

F.S. 733.212 Notice of administration; filing of objections
and claims.

F.S. 733.2123 Adjudication before issuance of letters.

Rule Reference

Fla. R.P. & G.P. 5.025 Adversary proceedings.

Rule 5.280. Deleted September 13, 1984, Effective January 1,
1985

Committee Notes

Rule History

1984 Revision: The rule has been deleted because it is now
covered by rule 5.210. See Fla. R.P. & G.P. 5.210 and F.S.
733.204.

Rule 5.290. Deleted September 13, 1984, Effective January 1,
1985.

Committee Notes

Rule History

1984 Revision: The rule has been deleted because it is now
covered by rule 5.210. See Fla. R.P. & G.P. 5.210 and F.S.
733.205.

Rule 5.340. INVENTORY

(a) Contents and filing. Within sixty 60} days after
+ssuanee of tettersy a The personal representative whe is ret a
evrator er a Suceessor to another persenal representative whe has
previeusty discharged the duty; shall file an inventory ef the
preperty of the estate as required by law. The inventory shall
tisting it list the estate with reasonable detail and #reiuding
include for each listed item its estimated fair market value at
the date of the decedent's death. Hemestead Real property
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appearing to be homestead property shall be listed and so
designated. Reat preperty lecated in Flerida and persernal
preperty wherever situated ef a decedent whe is demicited within
this state shaltl be inventeried; if krewn+r Real ard persenal
preperty within +his state owned by a decedent whe is demieiled
eutside of +his state shatl be inventerieds

(b) Extension. On petition the time for filing the
inventory may be extended by the court for cause shown without
notice, except that the personal representative shall serve a
copy of the petition on interested persons described in paragraph
(d). A copy of the order shall be served on interested persons.

(c) Amendments. A supplementary or amended inventory
containing the information required by paragraph (a) as to each
affected item shall be filed and served by the personal
representative if:

(1) the personal representative learns of property
not included in the original inventory; or

(2) the personal representative learns that the
estimated value or description indicated in the original
inventory for any item is erroneous or misleading; or

(3) the personal representative determines the
estimated fair market value of an item whose value was described
as unknown in the original inventory.

te+ (d) Service. The personal representative shall sené
serve a copy of the inventory and all supplemental and amended
inventories on ®e att interested persons who have requested i+ in
writings serve on the personal representative a written request
for a copy of the inventory.

téd) £ any preoperty net ineltuded in the eriginal inventeory
eemes +6 +he knewledge of a persenal representativey; or if &he
persenal representative learns that the estimated value or
deseription indicated in +he eriginal inventory for any item £s
erreneeus or misteading; he shall file a supplementary inventory
shewing the estimated vatue at +he date of the deeedentls death
of +he new item ex the revised estimated value or deseriptieny
aré furnish eopies in acecerdanece with paragraph te) ef +his rules

(e) Information. On reasonable request in writing the
personal representative shall provide an interested person with
information about the estate and shall permit an interested
prerson to examine appraisals on which inventory values are based.

Committee Notes

Constitutional homestead real property is not necessarily a
probatable asset (See Basic Practice Under Florida Probate Code,
2d E4. (1981), pp. 718-721). Disclosure on the inventory of real
property appearing to be constitutional homestead property
informs interested persons of the homestead issue.

Interested persons are entitled to reasonable information
about estate proceedings on proper request, including a copy of
the inventory, an opportunity to examine appraisals, and other
information pertinent to their interests in the estate. The
personal representative must also send a copy of the inventory to
the Florida Department of Revenue.

Rule History

1980 Revision: Eliminated the time limit in requesting a
copy of the inventory by an interested person or in furnishing it
by the personal representative,

1984 Revision: Extensive changes. Committee notes revised.
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Statutory References

F.S. 193.052(7) Preparation and filing of returns.
F.S. 732.401 Descent of homestead.

F.S. 732.4015 Devise of homestead.

F.S. 733.604 Inventory.

F.S. 733.605 Appraisers.

F.S. 733.606 Supplementary inventory.

Art, X, § 4, Fla. Const.

Rule References

Fla. R.P. & G.P, 5.060 Request for notices and copies of
pleadings.

Fla. R.P. & G.P. 5.405 Proceedings to determine homestead
real property.

Rule 5.345. EBREETION OF FISEARL ¥EARsy INTERIM ACCOUNTINGS#
SOBJECPIONE FO INPERIM ACCOUNPINGS

{2} Fhe persenal representative may seleet a fiseal years

4k} (a) Contents. The personal representative may elect to
file an interim accounting at any time, or the court may require
an interim accounting. The interim accounting shall eentairn
include a £fuii and ecerreet aececount ef all cash the reeeipts and
property transactions disbursements of +he estate since the date
of the last accounting or, améd if none, from the commencement of
administration and shall also include a schedule statement of the
assets of the estate at the end of the accounting period. Rea#
estate need net be speeifically deseribed; but skall be
itdentified as +o nature ard leeatiens The accounting period may
be a fiscal year or any other period selected by the personal
representative.

(b) Notice of filing. Notice of filing and a copy of the
interim accounting shall be served on interested persons. The
notice shall state that objections to the accounting must be
filed within 30 days from the date of service of notice.

te} Gubstantiating papers need net be filed with the interim
aceountings; but skhaitl be avaiitable for inspeetion when the eourt
or any interested persen reguestss

(c) Objection. Any interested person may file an objection
to the interim accounting within 30 days from the date of service
of notice on him. An objection shall be in writing and shall
state with particularity the item or items to which the objection
is directed and the grounds upon which the objection is based.

+4) The perseonal representative shall serve netiece of £he
£iling and a eepy eof the interim aceeunting on atl interested
persenss FThe notice shali: state that i+ is an application for
the apprevat of the accounting and shall netify +the persen served
that any eopbjeection +e the acceuntingy er any item thereeofs;
stating the basis for the ebjectiony must be £iled in writing
within 30 days after serviee of netice or the interim acceunting
shatl be approved as f£ileds

(d) Service of objections. The objecting party shall serve
a copy of the objection on the personal representative and other
interested persons.

te} Any interested perser may £ile an objeectieony stating +he
basis therefory; in writing te the interim aceceunting or any item
thereeof within 30 days after +he notice of £iling 18 served upen
him in aceeordance with subseetion té}s
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(e) Approval. The interim accounting shall be deemed
approved 30 days from the date of service of the interim
accounting on interested persons, unless an objection is filed as
provided in the rules.

£} After +he expiratien of +he +ime for £filing ef
objectionsy +f ebjeections o +he interim aceeuntirg have been
timety fited; +he persenal representative or the ebjeeting party
may apply ¢o +he court for a hearing thereon upen reasenabile
notiece 4o all interested persenss

(f) Substantiating papers. On reasonable request in
writing, the personal representative shall permit an interested
person to examine papers substantiating items in an interim
accounting.

g} If ne objeection is timely £iled e an interim
aceounting; the acceunting shal: ke deemed appreved as f£ited and
thereafter not subjeect ¢o objeetion by any interested persens

Committee Notes

The personal representative is required to file a final
accounting when administration is complete, unless filing is
waived by interested persons. Additionally, a personal
representative may elect, but is not required, to file interim
accountings at any time. The filing, notice, objection, and
approval procedure is similar to that for final accounts.

Rule History

1977 Revision: Change in (a) to authorize selection of
fiscal year.

1980 Revision: Change in (d) of prior rule to require the
notice to state that the basis for an objection is necessary.
Change in (e) of prior rule to require any person filing an
objection to set forth the basis of such objection.

1984 Revision. Extensive changes. Committee notes revised.

Statutory Reference

F.S. 733.901 Distribution; final discharge.

Rule Reference

Fla. R.P. & G.P. 5.400 Distribution and discharge; notice.

Rule 5.350. CONTINUANCE OF UNINCORPORATED BUSINESS OR VENTURE
OF BECEBENY

(a) Separate accounts and reports. In the conduct of an
unincorporated business or venture, the personal representative
shall keep separate, full, and accurate accounts of all receipts
and expenditures and make reports as the court may require.

(b) Petition; contents. If the personal representative
determines it to be in the best interest of the estate to
continue an unincorporated business or venture beyond the time
authorized by statute or will, the personal representative shall
file a verified petition which shall include:

(1) a statement of the nature of that business or
venture;

(2) a schedule of specific assets and liabilities;

(3) the reasons for continuation;
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(4) the proposed form and times of accounting for that
business or venture;

(5) the period for which the continuation is requested;

and

(6) any other information pertinent to the petition.

(c) Order. If the continuation is authorized, the order
shall state:

(1) the period for which that business or venture is to
continue;

(2) the particular powers of the personal representa-
tive in the continuation of that business or venture; and

(3) the form and frequency of accounting by that
business or venture.

(d) Petition by interested person. Any interested person,
at any time, may petition the court for an order regarding the
operation of, accounting for, or termination of an unincorporated
business or venture, and the court shall enter an order thereon.

Committee Notes

Rule History

1975 Revision: New rule. F.S. 733.612.

1984 Revision: Extensive changes in rule and title. Clari-
fies procedural steps to be taken by a personal representative
who determines it to be in the best interest of an estate to
continue any unincorporated business beyond the time authorized
by statute. Information required to be filed in a verified peti-
tion is specified, and normal information to be included in a
court order is listed. Other pertinent information under (b)(6)
may include provisions for insurance of business or venture,
proposed professionals to be used in connection with such activ-
ities, how the business or venture shall be managed, the person
or persons proposed for managerial positions, a list of all other
employees, agents, or independent contractors employed by or
affiliated with the business or venture, and proposed compen-
sation for all such management personnel, agents, employees, and
independent contractors. Committee notes revised and expanded.

Statutory Reference

F.S. 733.612(22) Transactions authorized for the personal
representative; exceptions.

Rule References

Fla’ R.P.

& G. 020 Pleadings; verification; motions.
Fla. R.P. & G.

P. 5.
P. 5.040 Notice.

Rule 5.360. BB¥¥ ¥6 PA¥ ELECTIVE SHARE AND PRE-EXISTING DOWER

{2} Fhe persenal representative shall pay €e an eleeting
speouse +he amount of +he eleetive share enlty pursuant €e an erder
of ¢he eourt er upen stipultation ef all interested persenss

€k} (a) Petition by personal representative. If the surviv-
ing spouse files an election for elective share, the personal
representative shall file a petition to determine the amount of
the elective share stating the proposed time and manner of
distribution in satisfaction of the elective share. ard Formal
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notice shall be served uper a}t on interested persons who do not
join in the preeeedings petition.

4e¥ (b) Petition by spouse., If the personal representative
fatts 4o does not file the petition, the electing spouse may file
sueh the petition specifying as particularly as is known the
value of the elective share. Formal notice shall be served upoen
on the personal representative and a*} interested persons who do
not join in the preeeedings petition.

48} (c) Order. ©6r anry sueh petitien; the right +e the elee-
tive share; +he amount thereef; and +he date ex dates ef diserip-
ution shail be inetuded irn the Sudgments The order shall state
the amount of the elective share and the time and manner of
distribution.

4+e} (d) Petition for dower. The widow may also file an

extraordinary petition for assignment of dower in the court of
any each county or counties where amy lands lie which her husband
had conveyed in which she had not relinquished her right of dower
prior to October 1, 1973. Formal notice shall be served upen ai
on persons adversely intereseed affected. The proceedings there-
in shall be as similar as possible to those formerly existing for
the ordinary assignment of dower.

Committee Notes

Rule History

1984 Revision: Extensive changes. Clarifies information to
be included in a petition for elective share filed by a personal
representative and specifies information to be included in an
order determining elective share. Committee notes revised and
expanded.

Statutory Reference

F.S. 732.201--732,215 Elective share of surviving spouse.

Rule References

5.040 Notice.

Fla. G
G.P. 5.025 Adversary proceedings.

R.P. &
Fla. R.P. &

Rule 5.370. SALES OF REAL PROPERTY WHERE NO POWER CONFERRED

(a) Petition. When authorization or confirmation of the
sale of real property is required by the eede, application shall
be made by verified petition of the personal representative
setting forth the reasons for the sale, a description of the real
property sold or proposed to be sold, and the price and terms of
saeh the sale.

tk) Except where interested persens have Joined in ¢the peti-
tion for +the sale of real preperty; or have ceonsented to the
sate; netice of the petitien shalil be givens No bena £ide
purechaser shaltl be required te examine any preoeceedings prier +£o
the order of salex

te¥ (b) Order. Afeer +he hearing upen +the petitieny If the
sale is authorized or confirmed, the order shall describe the
real property and, if the property is authorized to be sold at
private sale, shall fix the price and the terms of the sale. A
eertified eopy of sneh order relating +e +he real property may be
recorded in eaech eounty where +he real preperty; or any part
theree€; is situateds An order authorizing a sale may provide
for the public or private sale of the real property described
therein, in parcels or as a whole. If public sale is ordered,
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the personal representative shall give such notice as the order
requires,

44} In any event; +he sale skail be £inal fer all purpeses
upon +¢he confirmatien or antherizatien ef the sale er ¢he eles-
+ngs; whichever is laters

Committee Notes

Rule History

1984 Revision: Extensive changes. Notice of hearing on any
petition concerning sale of real property is required by statute
unless waived. The requirement to record a certified copy of the
order approving sale of real estate in each county where the real
property or any part thereof is situated has been deleted.
Committee notes revised and expanded.

Statutory References

F.S. 733.613(1) Personal representative's right to sell real
property.
F.S. 733.810 Distribution in kind; wvaluation.

Rule References

Fla. R.P, & G.P. 5.020 Pleadings; verification; motions.
Fla. R.P. & G.P. 5.040 Notice.

Fla. R.P. & G.P. 5.041 Service of pleadings and papers.
Fla. R.P. & G.P. 5.180 Notice; waiver.

RULE 5.380. PROCEEPEINGS FOR COMPULSORY PAYMENT OF DEVISES
OR DISTRIBUTIVE INTERESTS

(a) Petition; contents. A beneficiary may file a petition
setting forth the facts that entitle him to compel payment of
devises or distributive interests stating that the property will
not be required for the payment of debts, family allowance,
spouse's elective share, estate and inheritance taxes, claims,
charges, and expenses of administration, or for providing funds
for contribution or enforcing equalization in case of advance-
ments.

(b) Order. If the court finds that the property will not be
required for the purposes set forth in (a), it may enter an order
describing the property to be surrendered or delivered and
compelling the personal representative, prior to the final
settlement of his accounts, to do one or more of the following:

(1) to pay all or any part of a devise in money;

(2) to deliver specific personal property within his
custody and control;

(3) to pay all or any part of a distributive interest
in the personal estate of a decedent; or

(4) to surrender real property.

(c) Bond. Before the entry of an order of partial distri-
bution, the court may require the person entitled to distribution
to give a bond with sureties as prescribed by law.

Committee Notes

Rule History

1984 Revision: Extensive changes. Committee notes revised.
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Statutory Reference

F.S. 733.802 Proceedings for compulsory payment of devises
or distributive interest.

Rule Reference

Fla. R.P. & G.P. 5.020 Pleadings; verification; motions.

Rule 5.395. NOTICE OF FEDERAL ESTATE TAX RETURN

When a federal estate tax return is required, the personal
representative shall file a notice stating the due date of the
return. The notice shall be filed within 12 months from the date
letters are issued and copies of the notice shall be served on
interested persons. Whenever the due date is subsequently
extended, similar notice shall be filed and served.

Committee Notes

The purpose of the rule is to require notification to the
court and all interested persons that the time for closing the
estate is extended when a federal estate tax return is required.

Rule History

1984 Revision: New rule.

Statutory Reference

F.S. 733.901(1) Distribution; final discharge.

Rule Reference

Fla. R.P. & G.P. 5.400 Distribution and discharge; notice.

Rule 5.400. DISTRIBUTIONs AND FENAER DISCHARGE; NOTICE

(a) Petition for discharge; final accounting. When a
personal representative has completed administration except for
distribution, he shall file a final accounting and a petition for
discharge previdirg €he fellewirgs including a plan of distrib-
ution,

(b) Contents:

(1) The final accounting shall include all cash and
property transactions since the date of the last accounting or,
if none, from the commencement of administration.

(2) The petition for discharge shall contain a state-

ment:

(A) that the personal representative has fully
administered the estate;

(B) that all claims which were presented have been
paid, settled, or otherwise disposed of;

(C) that the personal representative has paid or
made provision for taxes and expenses of administration;

(D) showing the amount of compensation paid or to
be paid to the personal representative, attorneys, accountants,
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appraisers, or other agents employed by the personal represen-
tative;

(E) showing a plan of distribution which shall

include:

(i) a schedule of all prior distributions;

(ii) the property remaining in the hands of
the personal representative for distribution; and

(iii) a schedule describing the proposed
distribution of the remaining assets;

(F) that any objections to the accounting, the
compensation paid or proposed to be paid, or the proposed
distribution of assets must be filed within 30 days from the date
of service of the last of the petition for discharge or final
accounting; and also that within 90 days after filing of the
objection, a notice of hearing thereon must be served or the
objection is abandoned; and

(G) that objections, if any, shall be in writing
and shall state with particularity the item or items to which the
objection is directed and the grounds on which the objection is
based.

(c) Closing estate; extension. The final accounting and
petition for discharge shall be filed and served on interested
persons within the time period required by these rules or by law
unless the time is extended by the court for cause shown after
notice to interested persons. The petition to extend time shall
state the status of the estate and the reason for the extension,

(d) Distribution. The personal representative shall prompt-
ly distribute the estate property in accordance with the plan of
distribution, unless objections are filed as provided in these
rules.

(e) Discharge. On receipt of evidence that the estate has
been fully administered and properly distributed, the court shall
enter an order discharging the personal representative and
releasing the surety on any bond.

(f) Waiver. The final accounting, any portion of the peti-
tion for discharge, or the time for filing objections may be
waived by all interested persons.

Committee Notes

The rule establishes a procedure for giving notice and serv-
ing the final accounting, petition for discharge, and plan of
distribution to all interested persons prior to distribution and
discharge. No distinction is made in plans of distribution which
distribute estate property in kind among multiple residual bene-
ficiaries proportionate to their respective interests and those
which include equalizing adjustments in cash or property and
which do not make prorated distribution.

Rule History

1980 Revision: Change in prior (a)(6) to require that an
objection set forth the basis on which it is being made.

1984 Revision: This rule has been substantially revised.
Portions of the prior rule are now incorporated in rules 5.400
and 5.401, The committee has included the procedure for filing
and serving of objections to the final accounting, petition for
discharge, plan of distribution or compensation in rule 5.401.
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Statutory References

F.S.
F.S.
F.S.
F.S.
F.S.
tee.
F.S.

Rule

731.302
733.809
733.810
733.811
733.812

733.901

References

Fla.
Fla.
Fla.
Fla.
or final

Rule 5.401.

Distribution;

5.020
5.040
5.180
5.401

Waiver and consent by interested persons.
Right of retainer.

Distribution in kind; valuation.
Distribution;
Improper distribution; liability of distribu-

right or title of distributee.

final discharge.

Pleadings; verification; motions.
Notice,

Notice; waiver.

Objections to petition for discharge

OBJECTIONS TO PETITION FOR DISCHARGE OR FINAL

(a)

ACCOUNTING

Objections.

Any interested person may object to the

petition for discharge or final accounting within 30 days from

the date that the last of the petition for discharge or final

accounting is served on that interested person.

(b)

Contents.

Written objections to the petition for

discharge or final accounting must state with particularity the

items to which the objections are directed and must state the

grounds on which the objections are based.

(c)

Service.

Copies of the objections shall be served by

the objector on the personal representative and interested

persons not later than 30 days after the last date on which the

petition for discharge or final accounting was served on the

objector.

(d)

Hearing on objections.

Any interested person may set a

hearing on the objections.

Notice of the hearing shall be given

to all interested persons.

If the objections are not noticed for

hearing within 90 days of filing of the objections, the

objections shall be deemed abandoned and the personal represen-

tative may make distribution as set forth in the plan of distrib-

ution.

(e)

Order on objections.

The court shall sustain or over-

rule any objections to the petition for discharge and final

accounting and shall determine a plan of distribution.

(£)

Discharge.

On receipt of evidence that the estate has

been distributed according to the plan determined by the court

and the claims of creditors have been paid or otherwise disposed

of, the court shall enter an order discharging the personal

representative and releasing the surety on any bond.

Rule

History

1984

Revision:

Committee Notes

New rule. Objections to the petition for

discharge or final accounting were formerly under prior rule

5.400.

Statutory References

F.S.

733.6175

Clarifies procedure for objections.

Proceedings for review of employment of agents

and compensation of personal representatives and employees of

estate,
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F.S. 733.901 Distribution; final discharge.

Rule References

Fla. R.P. & G.P, 5.020 Pleadings; verification; motions.
Fla. R.P. & G.P, 5.040 Notice.

Fla. R.P. & G.P, 5.180 Notice; waiver.

Fla. R.,P. & G.P., 5.400 Distribution and discharge; notice.

Rule 5.405. PROCEEDINGS TO DETERMINE HOMESTEAD REAL PROPERTY

(a) Petition. The personal representative or any interested
person may file a petition to determine homestead real property
owned by the decedent.

(b) Contents. The petition shall be verified by the peti-
tioner and shall state:

{1) the date of the decedent's death;

(2) the county of the decedent's domicile at the time
of his death;

(3) the name of the decedent's surviving spouse and the
names and dates of birth of the decedent's surviving lineal
descendants;

(4) a legal description of the property owned by the
decedent on which the decedent resided as the head of a family;
and

(5) any other facts in support of the petition.

(c) Order. If the court determines that the property
constituted the homestead of the decedent, it shall enter an
order determining the legal description and the persons entitled
to the homestead real property.

Committee Notes

This rule establishes the procedure by which the personal
representative or any interested person may petition the court
for a determination that certain real property constituted the
decedent's homestead property, in accordance with article X,
section 4 of the Florida Constitution. The jurisdiction of the
court to determine constitutional homestead property was estab-
lished by In Re Noble's Estate, 73 So.2d 373 (Fla. 1954).

Rule History

1984 Revision: New rule.

Statutory References

F.S. 733.607 Possession of estate.
F.S. 733.608 General power of the personal representative.

Rule Reference

Fla. R.P. & G.P 5.340 Inventory.

Rule 5.406. PROCEEDINCS TO DETERMINE EXEMPT PROPERTY

(a) Petition. The personal representative or any interested
person may file a petition to determine exempt property.

=30~



(b) Contents. The petition shall:

(1) describe and state the net value of the tangible
personal property which is claimed as exempt property; and

(2) state the name of the decedent's surviving spouse
or, if none, the names of the persons entitled by law to the
exempt property and dates of birth of those who are minors.

(c) Order. The court shall determine the exempt property
owned by the decedent and order the surrender of that property to
the persons entitled to the property.

Committee Notes

This rule establishes the procedure by which the personal
representative or any interested person may petition the court
for determination of exempt property in accordance with article
X, section 4 of the Florida Constitution and F.S. 732.402.

Rule History

1984 Revision: New rule.

Statutory References

F.S. 732.402 Exempt property.
Art. X, § 4, Fla. Const.

Rule 5.410. Deleted September 13, 1984, Effective January 1,
1985

Committee Notes

Rule History

1984 Revision: The rule has been deleted as being substan-
tive rather than procedural. See F.S. 735.301.

Rule 5.420. DISPOSITION OF PERSONAL PROPERTY WITHOUT
ADMINISTRATION

(a) Application. An interested person may request a dispo-
sition of the decedent's personal property without adminis-
tration. An application signed by the applicant setting forth
the following information shall be sufficient:

(1) the description and value of the exempt property;

(2) the description and value of the other assets of
the decedent;

(3) the amount of preferred funeral expenses and
reasonable and necessary medical and hospital expenses for the
last 60 days of the last illness; and " '

(4) the requested payment or distribution of such
personal property.

(b) Preparation. On request, the clerk shall assist the
applicant in the preparation of the required writing.

(c¢) Disposition. If the court is satisfied that disposition
without administration is appropriate, the court may, without
hearing, authorize the payment, transfer, or disposition of the
decedent's personal property to those persons entitled to 1it.
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Committee Notes

Rule History

1977 Revision: Permits the clerk to perform limited minis-
terial acts in the completion of the application.

1984 Revision: Editorial changes. Delineates the required
contents of the application. Committee notes revised,

Statutory Reference

F.S. 735.301 Disposition without administration.

Rule 5.440., PRCCEEDINGS FOR REMOVAL

(a) Commencement of proceeding. The court on its own motion
or any surety, any joint personal representative, or other inter-
ested person by petition may commence a proceeding to remove a
personal representative., A petition for removal shall state the
facts constituting the grounds upon which removal is demanded.

(b) Final accounting., A removed personal representative
shall file a true and correct final accounting of his adminis-
tration within 30 days after his removal and shall deliver to the
remaining or successor personal representative all of the records
concerning the estate and all of the property of the estate with-
in 30 days after his removal or within such lesser time set by
the court. The final accounting shall include a statement of all
property on hand and all receipts and disbursements from the date
of the last accounting or, if none, from the date of letters of
administration.,

(c) Extension of time. The time for filing the final
accounting or for delivery of estate property and records may be
extended by the court for cause shown after notice to interested

persons.

(d) Failure to file or deliver. When a removed personal
representative fails to file his final accounting or fails to
deliver to the remaining or successor personal representative all
of the records concerning the estate and all of the property of
the estate, the court on its own motion or on the petition of any
interested person shall order the removed personal representative
to file the accounting and to deliver the property and records
within 15 days from the service on him of the order, or show
cause why he should not be compelled to do so. A copy of the
order shall be served on the removed personal representative and
his attorney.

Committee Notes

Rule History

1980 Revision: Paragraph (a) amended to require formal
notice to interested persons and to delete requirement that court
give directions as to mode of notice. Surety authorized to peti-
tion for removal.

1984 Revision: Editorial changes. Provisions in prior rule
for contempt have been deleted since the court has the inherent
power to punish for contempt. Committee notes revised.

Statutory References

F.S. 733.504 Causes of removal of personal representative.

F.S. 733.505 Jurisdiction in removal proceedings.

F.S. 733.506 Proceedings for removal.

F.S. 733.507 Administration following resignation or
removal.
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F.S. 733.508 Accounting upon removal.
F.S. 733.509 Surrender of assets upon removal.

Rule References

Fla. R.P. & G.P. 5.025 Adversary proceedings.
Fla. R.P. & G.P. 5.660 Proceedings for removal of guardian.
Fla. R.P. & G.P. 5.150 Order requiring accounting.

Rule 5.450. Deleted September 13, 1984, Effective January 1,
1985

Committee Notes

Rule History

1984 Revision: The rule has been deleted as being substan-
tive rather than procedural. See F.S. 733.307 and F.S. 735.507.

Rule 5.460. SUBSEQUENT ADMINISTRATION

(a) Petition. If, after an estate is closed, additional
property of the decedent is discovered or if further adminis-
tration of the estate is required for any other reason, any
interested person may file a petition for further administration
of the estate. The petition shall be filed in the same probate
file as the original administration.

(b) Contents. The petition shall state:

(1) the name, address, and interest of the petitioner
in the estate;

(2) the reason for further administration of the

estate;

(3) the description, approximate value, and location of
any asset not included among the assets of the prior adminis-—
tration; and

(4) a statement of the relief sought.

(c) Order. The court shall enter such orders as appropri-
ate. Unless required, the court need not revoke the order of
discharge, reisgsue letters, or require bond.

Committee Notes

This rule establishes a procedure for further administration
after estate is closed, which may be summary in nature.

Rule History

1984 Revision: Extensive changes. Committee notes revised.

Statutory Reference

F.S. 733.903 Subsequent administration.

Rule 5.470. ANCILLARY ADMINISTRATION

(a) Petition. Pe ertitie the appiiearnt e The petition for
ancillary letters shall include an authenticated copy of so much
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of the domiciliary proceedings shati be £ited as will show
either:

(1) for a testate estate the will, petition for
probate, order admitting the will to probate, and 2etters if
there are suweh authority of the personal representative; or

(2) for an intestate estate the petition for letters
ané ltetters eof administration and authority of the personal
representative to act.

4k} ©On £iling the auvthentiecated copy ef a preobated witi; +the
eeurt shait determine if +he wiitl cempiies with Flerida law se as
te entitlie it o probates If it dees ecempily7 the eocurt shaili
admit +he %ttt +e prebates

(b) Notice. Notice of the petition shall be given to all
domiciliary personal representatives who have not waived notice
or joined in the petition.

{te} Fhe aneitlery persenal representative shall give beornd as
persenal representative generallys All preceedings for appeint-
ment and administration ef the estate shalt be as similar ¢e
these in eriginal administratiens as pessibies

(c) Probate of will., On filing the authenticated copy of a
probated will, the court shall determine whether the will
complies with Florida law to entitle it to probate., If it does
comply, the court shall admit the will to probate.

48} After payment of all expenses of administratien and
elaims against +he estate; the eourt may erder +he remaining
property held by +he aneillary persenal representative trans-—
ferred +o +the demieiltary persenal representative er distributed
teo +he heirs er deviseess

Committee Notes

Rule History

1975 Revision: The rule sets out the procedural requirements
for issuance of ancillary letters.

1984 Revision: Editorial changes with addition of notice
requirement in (b). Committee notes revised.

Statutory References

F.S. 734.102 Ancillary administration.
F.S. 734.1025(5) Nonresident decedent's estate with property
not exceeding $25,000 in this state; determination of claims.

Rule 5.490. FORM AND MANNER OF PRESENTING CLAIM

(a) Form. A creditor's statement of claim shall be verified
and filed with the clerk and shall state:

(1) the basis for the claim;

(2) the amount claimed;

(3) the name and address of the creditor or the credi-
tor's agent or attorney;

(4) the security for the claim, if any; and

(5) whether the claim is due or involves an uncertainty
and, if not due, then the due date and, if contingent or unliqui-
dated, the nature of the uncertainty.
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(b) Copy. At the time of filing the claim, the creditor
shall also furnish the clerk with a copy thereof.

(c) Mailing. The clerk shall mail a copy of the claim,
noting the fact and date of mailing on the original, to the
personal representative, in care of his attorney, in the follow-
ing order:

(1) the corporate personal representative, if any, in
the event there are joint personal representatives; or

(2) Jjoint personal representatives may designate the
attorney to whom the copy of the claim shall be mailed. If no
attorney is designated, the copy of the claim shall be mailed to
the attorney for the personal representative named first in the
letters of administration if there is no corporate personal
representative.

(d) Validity of claim. Failure to deliver or receive a copy
of the claim shall not affect the validity of the claim.

Committee Notes

Rule History

1975 Revision: Sets forth the claims procedure to be
followed and clarifies the matter of delivery of copies where
there are multiple personal representatives or where the attorney
of record desires to accept such delivery.

1984 Revision: Extensive editorial changes and requires
furnishing of copy of claim to the attorney for the personal
representative. Committee notes revised.

Statutory References

F.S. 731.111 Notice to creditors.

F.S. 733.212 Notice of administration; filing of objections
and claims.

F.S. 733.702 Limitations on presentation of claims.

F.S. 733.703 Form and manner of presenting claim,

F.S. 733.704 Amendment of claims.

F.S. 733.708 Compromise.

F.S. 733.709 Claims undisposed of after 1 year.

Rule Reference

Fla. R.P. & G.P. 5.240 Notice of administration.

Rule 5.500. Deleted September 13, 1984, Effective January 1,
1985

Committee Notes

Rule History

1984 Revision: The rule has been deleted. See Fla. R.P. &
G.P. 5.210 and F.S. 733.206.

Rule 5.510. ESTABLISHMENT AND PROBATE OF LOST OR DESTROYED WILL

(a) Petition. The petition for the establishment and
probate of a lost or destroyed will shall include a statement of
the facts constituting the grounds on which the relief is sought
and:
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(1) a statement of the contents of the will; or

(2) a copy of the will, if available, attached as an
exhibit.

(b) Testimony. The testimony of each witness in the
proceeding shall be reduced to writing and filed.

(c) Order. The order shall recite the full terms of the
will.

Committee Notes

Rule History

1977 Revision: Editorial change in paragraph (c) of prior
rule.
1984 Revision: Extensive changes. Committee notes revised.

Statutory Reference

F.S. 733.207 Establishment and probate of lost or destroyed
will,

Rule Reference

Fla. R.P. & G.P. 5.025 Adversary proceedings.

Rule 5.520. FAMILY ADMINISTRATIONs+ PEFPIFION

(a) Petition; contents. The petition shall be verified by
the surviving spouse, if any, and the beneficiaries and shall
contain the statements required by law and the following:

(1) facts showing that the petitioners are entitled to
family administration;

(2) a schedule of all assets required by law to be
listed and the estimated values of each, probate and nonprobate
assets being listed separately. Homestead and exempt property
shall be separately designated;

(3) one of the following shall be included:

(A) a statement that the estate 1is not indebted;

(B) a statement that all creditors' claims are

barred; or

(C) the name of each creditor, the nature of the
debt, the amount of the debt and whether the amount is estimated
or exact, and when the debt is due. If provision for payment of
the debts has been made other than in the proposed order of
distribution, the following information shall be provided:

(i) the name of the person who will pay the

debt;

(ii) the creditor's written consent for
substitution or assumption of the debt by another person;

(iii) the amount to be paid if the debt has
been compromised; and

(iv) if the debt is to be paid in other than
one lump sum or as directed by court order, the time and method
of payment;
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(4) a schedule of proposed distribution of all probate
assets and the person to whom each asset is to be distributed.

(b) Testate estate. In a testate estate, on the filing of
the petition for family administration, the decedent'’s will shall
be proved and admitted to probate.

(c) Order. If the court determines that the decedent's
estate qualifies for family administration, it shall enter an
order distributing the probate assets and specifically designat-—
ing the person to whom each asset is to be distributed.

Committee Notes

Rule History

1975 Revision: Established the requirements of a petition
for family administration.

1980 Revision: Deleted repetition of specific language
included in the statutes.

1984 Revision: Extensive revisions. Requirements were added
to protect creditors because publication of notice of adminis-—
tration is not always required. Committee notes revised.

Statutory Reference

F.S. 735.101--735.107 Family administration.

Rule 5.530. SUMMARY ADMINISTRATION4+ PEFPIPION7y HEARING ANB
BEISPRIBUFEON

(a) Petition; contents. The petition shall be verified and
shall contain the statements required by law and the following:

(1) facts showing that the petitioners are entitled to
summary administration;

(2) a schedule of all assets required by law to be
listed and the estimated value of each, separately designating
homestead and exempt property;

(3) one of the following shall be included;

(A) a statement that the estate is not indebted;

(B) a statement that all creditors' claims are

barred; or

({C) the name of each creditor, the nature of the
debt, the amount of the debt and whether the amount is estimated
or exact, and when the debt is due. If provision for payment of
the debt has been made other than in the proposed order of
distribution, the following information shall be shown:

(i) the name of the person who will pay the

debt;

(ii) the creditor's written consent for
substitution or assumption of the debt by another person;

(iii) the amount to be paid if the debt has
been compromised; and

(iv) if the debt is to be paid in other than
one lump sum or as directed by court order, the time and method
of payment;
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(4) a schedule of proposed distribution of all probate
assets and the person to whom each asset is to be distributed.

(b) Testate estate. In a testate estate, on the filing of
the petition for summary administration, the decedent's will
shall be proved and admitted to probate.

(c) Order. If the court determines that the decedent's
estate qualifies for summary administration, it shall enter an
order distributing the probate assets and specifically designat-
ing the person to whom each asset is to be distributed.

Committee Notes

Rule History

1977 Revision: Changes to conform to 1975 statutory
revision, Established the requirements of a petition for summary
administration and provided for the hearing thereon and the entry
of the order of distribution of the assets.

1984 Revision: Extensive revisions and editorial changes.
Committee notes revised.

Statutory Reference

F.S. 735.201--735.209 Summary administration.

Rule 5.550., PETITION FOR APJUBICAFION OF INCOMPEFZENEY¥
TO DETERMINE COMPETENCY

(a) Contents, Every The petition fex adjudiecation ef ineem-
peterey to determine competency shall be verified by the peti-
tioner and shall allege #e +he best ef petitionerls kneowiedge and
betief:

(1) the name, age 4+£f kmewny or approximate age, if ne¢
knewny and address of the alleged incompetent and the nature of
his the disabkitiey incapacity.

(2) the address of the petitioner; and

(3) the names, relationships, and addresses of the
speuse and next-of-kin of the alleged incompetent, if known.

b} When a petitieon is f£iledy +he eour+ shall set a date fer
hearings

(b) Service. A copy of the petition to determine competency
and notice of hearing thereon shall be served on the alleged
incompetent in the same manner as provided for service of formal
notice. A copy of the petition and notice of the hearing shall
be served on one or more members of the family of the alleged
incompetent, if any other than petitioner are known to be resid-
ing in the county, and to such other persons as the court may
direct.

Committee Notes

Rule History

1980 Revision: Implements 1979 amendments to FGL 744.331.

1984 Revision: Change in title of rule. Editorial changes
and adds a provision for service of petition. Committee notes
revised.
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Statutory Reference

F.S. 744.331 Adjudication of persons mentally or physically
incompetent; procedure.

Rule Reference

Fla. R.P. & G.P., 5.040 Notice.

Rule 5.,560. PETITION FOR APPOINTMENT OF CUARDIAN; NOTICE

(a) Contents: Bvery The petition for the appointment of a
guardian shall be verified by the petitioner and shall allege #%e
the best of petitionerlis knewledge and belief:

(1) facts suffieient to shew +hat establish venue is
prepes;

(2) petitioner's residence and post office address;
(3) the name, age, #£f knmewn; social security number,

residence and post office address of the atieged incompetent, and
the nature of his the incapacity;

(4) the date and court of adjudication;
(5) the type of guardianship desired;

(6) the approximate value and description of h#s the
incompetent's property;

(7) the names and addresses of the next-of-kin of the
incompetent, if known to the petitioner; and

(8) the name, residence and post office address of the
proposed guardian, and that the persern sought to ke appeinted
proposed guardian is qualified +e aet as guardian in the state of
Plerida to serve.

49+ The name; residence; pest effiece address and +he
preferenecey; if any; of +he persen seught +te be appointeds

(b) Notice; not required. A petition for appointment of
guardian may be filed and heard without notice at the conclusion
of the hearing in which the incompetency has been adjudicated.

(c) Notice; required:

(1) if the petition for appointment of a guardian is
not heard on the date of adjudication of incompetency, a copy of
the petition and notice of the hearing thereon shall be served on
the incompetent and such other persons as the court may direct;
or

(2) if the petition alleges that the incompetent is a
minor and the petitioner is not a parent, a copy of the petition
and notice of the hearing thereon shall be served on the minor's
parents. If a parent of the minor is the petitioner or proposed
guardian, a copy of the petition and notice of the hearing there-
on shall be served on the minor's other parent, if living,

Committee Notes

Rule History

1975 Revision: Substantially the same as FGL 744.334,
expanded to include provisions of FGL 744.302 and FGL 744.312 by
reference.
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1977 Revision: Change in committee notes to conform to stat-
utory renumbering.

1980 Revision: Implements 1979 amendment to FGL 744.334.

1984 Revision: Combines Fla. R.P. & G.P. 5.560 and part of

prior Fla. R.P. & G.P. 5.570. Editorial changes and committee
notes revised.

Statutory References

F.S. 744.309 Who may be appointed guardian of a resident
incompetent.

F.S. 744.312 Considerations in appointment of guardian.

F.S. 744.334 Petition for appointment of guardian; contents.

F.S. 744.337 Notice of hearing.

F.S. 744.341 vVoluntary guardianship.

F.S. 744,344 Order of appointment.

Rule Reference

Fla. R.P. & G.P. 5.020 Pleadings; verification; motions.

Rule 5.570. Deleted September 13, 1984, Effective January 1,
1985

Committee Notes

Rule History

1984 Revision: This rule has been combined with Fla. R.P. &
G.P. 5.560.

Rule 5.600. OATH

Befere exereising his autherity as guardiany every Every
guardian shall take an oath that he wiii to falthfully perform
his the duties as of guardian before exerc151ng such authority.
¥f the petition for appeointment of guardian s verified by the
prospeetive guardian individuailiy; The oath may be incorporated
in the petition and may alse ke incorporated in the designatioen
ef resident agent for appointment of guardian if verified by the
prospective guardian individually.

Committee Notes

Rule History

1977 Revision: Change in committee notes to conform to stat-
utory renumbering. Rule permits oath of guardian to be incorpo-
rated in petition for appointment and in designation of resident
agent.

1984 Revision: Editorial change and deletes genders.

Statutory Reference

F.S. 744.347 Oath of guardian.

Rule 5.620. INVENTORY; APPRAISALS

(a) Inventory. Withirn 66 days after his appeintment Within
the time required by law the guardian of the property shall file
a complete inventory of the property of the ward that has come to
h+s the guardian's knowledge and of including any cause of action
on which the that his ward has a right to sue ean. If the guardi-
an learns of any property that is not included in a previous
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inventory, the property shall be inventoried within 36 days the
time required by law after its discovery.

(b) Appraisals. When the court deems it necessary,
appraisers may be appointed to appraise any property of the ward.
The appraisal, if endorsed by the guardian, may be considered an
inventory of that part of the estate so appraised.

Committee Notes

Rule History

1977 Revision: Change in committee notes to conform to stat-
utory renumbering.

1984 Revision: Change to require inventory to be filed with-
in 60 days after issuance of letters, rather than after appoint-
ment. Committee notes revised.

Statutory References

F.S. 193.052(7) Preparation and filing of returns.,
F.S. 744.377(4) Duties of guardian of the property.

Rule Reference

Fla. R.P. & G.P. 5.340 Inventory.

Rule 5.660. PROCEEDINGS FOR REMOVAL OF GUARDIAN

(a) Instituting. Proceedings for removal of a guardian may
be instituted by the court or by verified petition of any other
guardian, any surety, the next-of-kin, or any other interested
person alleging the facts upon which the petition is based, with
formal notice to all guardians and to other interested persons,
including next-of-kin, if any.

(b) Accounting. A removed guardian shall file a true,
complete, and final accounting of his guardianship within 36 20
days after his removal, unless for good cause shown the time 1is
extended by the court.

(c) Transfer of property, records. The successor guardian
shall demand of the removed guardian or his heirs, personal
representative, or surety all the property of the ward and all
records with all money due the ward by him. The removed guardian
or his heirs, personal representative, or surety shall turn over
the items to his duly qualified successor.

(d) Failure to comply. If a removed guardian fails to file
a true, complete, and final accounting of his guardianship, to
turn over to his successor all property of his ward and all
records that are in his control and that concern the property of
the ward or the guardianship, or to pay over to the successor
guardian all money due the ward by him, the court shall commit
the removed guardian until he complies with the requirements
indicated. If cause is shown for the default, the court shall
set a reasonable time within which to comply, and, on failure to
comply with this or any subsequent order, the removed guardian
may be committed until he does comply. Proceedings for the
commitment of a defaulting guardian may be instituted by the
court, by an interested person, or by a successor guardian.

(e) Commitment proceedings. If proceedings for commitment
are instituted by the court, the order directing compliance shall
be sufficient of itself. 1If proceedings are instituted by a
person other than the court, they shall be by verified petition,
stating the facts upon which the proceedings are based. After
notice to the removed guardian and a hearing on the petition, if
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it deems the facts stated sufficient, the court shall issue its
order and proceed in accordance with the provisions of this rule.

Committee Notes

Rule History

1977 Revision: No change in rule. Change in committee notes
to conform to statutory renumbering.

1980 Revision: Paragraph (a) amended to specifically author-
ize any guardian or next-of-kin to file the petition and to
require formal notice in conformity with rule 5.630(b).

1984 Revision: Paragraph (b) amended to conform to statute.
Editorial changes and committee notes revised.

Statutory References

F.S. 744.477 Proceedings for removal.

F.S. 744.511 Accounting upon removal.

F.S. 744.514 Surrender of assets upon removal.
F.S. 744,517 Proceedings for commitment.

Rule 5.670. TERMINATION OF GUARDIANSHIP ON CHANGE OF DOMICILE OF
RESIDENT WARD

(a) Change of domicile., When the domicile of a resident
ward has been changed in aeeerdanece with FEER 74452015 to a
foreign state and the foreign court having jurisdiction over the
ward at his new domicile has appointed a guardian of the property
of the ward and the guardian has qualified and posted a bond in
an amount required by the foreign court, the Florida guardian of
the property of the ward may file his final accountings and close
the Florida guardianship.

(b) Publication of notice. The Florida guardian of the
property shall eause a netiece o be published publish a notice
once a week for two consecutive weeks in a newspaper of general
circulation published in the county ¢hat in which he has filed
his accountings, that any objections should be filed within 30
days, and that application for discharge will be made aré wiii
appty fer diseharge on a day certain and that jurisdiction of the
ward will be transferred to the state of foreign jurisdiction.

(c) Objections. If an objection is filed to the termination
of the Florida guardianship, the court shall hear the objection
and enter an exder such orders as appropriate. either sustaining
or eoverruling the ebseetiens

(d) Distribution and discharge. Upem On the disposition of
all objections filed, or if no objection is filed, final settle-
ment shall be made by the Florida guardian. On proof that the
remaining assets in the guardianship have been received by the
foreign guardian, the Florida guardian shall be discharged. The
entry of the order terminating the Florida guardianship shall not
exonerate the guardian of the property or his surety from any
liability previously incurred.

Committee Notes

Rule History

1977 Revision: Change in committee notes to conform to stat-
utory renumbering.

1984 Revision: Adds 30-day requirement for filing
objections. Editorial changes and committee notes revised.
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Statutory References

F.S. 744,201 Change of domicile of ward.

F.S. 744.309 Who may be appointed guardian of a resident
incompetent.

F.S. 744,524 Termination of guardianship on change of domi-
cile of resident ward.
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