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FLORIDA BAR 
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OF PROCEDURE 
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[September 13, 1984] 

PER CURIAM. 

The Workers' Compensation Rules Committee of The Florida 

Bar has petitioned this Court to approve amendments to the 

Florida Workers' Compensation Rules of Procedure. Attached to 

the report of proposed rule changes, Group I, is a minority 

report urging the Board of Governors of The Florida Bar not to 

recommend the proposed amendment to rule 11. * The Board voted 

unanimously to approve all of the proposed rule changes with the 

exception of those affecting rule 11. The Board voted to take no 

position on rule 11 due to the close vote by the Committee. 

Notice of the proposed amendments was published in The Florida 

Bar News. One objection to the proposed amendment to rule 11 was 

filed with this Court. 

We have received no adverse comments regarding the 

remainder of the proposed amendments. We have carefully 

*The proposed amendment to rule 11, regarding prosecution 
of a claim before a deputy commissioner, would provide that a 
claimant's second notice of voluntary dismissal is with prejudice 
and would shorten the two-year dismissal period for lack of 
prosecution to one year. 



considered the petition, the report of proposed rules changes, 

Group I and II, the minority report, the one objection filed, and 

oral argument. We hereby approve all proposed amendments: 

GROUP I. 

RULE 3.� FILING AND SERVICE 
(c) SERVICE BY r~IL. When service is 

effectuated by mail, five days shall be added to the 
time allowed for the performance of any act required 
to be done, or allowed to be done, within a certain 
time after service. (This sub-section does not apply 
to the filing requirements for institution of 
appellate proceedings or Notices of Hearing) . 

RULE 5. CLAIMS 
Claims and notices to controvert shall be filed with 
the Division at its office in the City of 
Tallahassee. Claims shall be subject to adjudication 
or dismissal only by order of the Deputy Commissioner 
or reviewing court. 

RULE 7.� APPLICATION FOR HEARING 
An application for hearing concerning a claim, made 
pursuant� to Chapter 440, Florida Statutes, shall 
state concisely in separate numbered paragraphs the 
reasons for requesting hearing, and the questions at 
issue or� in dispute which the applicant expects the 
Deputy to hear and determine, with sufficient 
particularity that the responding or opposing parties 
may be notified of the purpose of the hearing, 
including the issues to be heard and determined and 
specific� benefit due and not paid. Application for 
the first hearing or trial in a cause shall be filed 
with the� Division at Tallahassee. Upon receipt of an 
application for hearing, all rnaterialsfiled with or 
received� by the Division shall be incorporated in the 
file for� forwarding to the appropriate Deputy 
Commissioner who will conduct the hearing. All 
subsequent materials received or filed also shall be 
immediately forwarded to the Deputy commissioner. 
Applications for any subsequent hearings in that 
cause shall be filed with the Deputy to whom the case 
has been� assigned, wi~ft a ee~y ~e ~fte Bivisiefi. A 
copy of the application shall be served on counsel 
for each� party and a copy upon any party not 
represented by counsel. Failure to serve a copy of 
the application as required shall be grounds for a 
continuance or cancellation of the hearing. 

RULE 8.� NOTICE OF HEARING ON CLAIM:� 
ORDER BY DEPUTY COMMISSIONER� 

(a) The Deputy shall hold a hearing within 
ninety (90) days after application for the same, and 
shall ~ive serve the claimant and other interested 
parties, at their last known addresses, with at least 
fifteen (15) days notice by eer~:i:f:iee. regular mail. 
The notice shall state with particularity the 
questions at issue or in dispute which the Deputy 
will hear and determine. Service of notice of 
hearing shall be complete upon mailing. 

RULE 10. PRETRIAL PROCEDURE 
(a) GENERALLY. The Deputy may, on his own 

motion, or shall on the motion of any party to the 
action, ere.er hold a pretrial conference, at which 
the parties shall: 
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(1) State and simplify the claims, defenses, 
and issues. 

(2) Make appropriate amendments to the claims 
and defenses. 

(3) Stipulate and admit to such facts and 
documents as will avoid unnecessary proof. 

(4) Present, examine, and mark for 
identification, all exhibits. Impeachment and 
rebuttal exhibits need not be revealed. 

(5) Furnish opposing party the names and 
addresses of all witnesses. Impeachment witnesses, 
and rebuttal witnesses thereto, need not be revealed. 

(6) Exchange all available written reports of 
experts where expert opinion is to be offered at 
trial. The reports should clearly disclose the 
expert opinion and its basis on all subjects on which 
the expert will testify. If stipulated into 
evidence, the parties shall present the reports to 
the deputy to be so marked. The parties shall 
consider and determine a limitation on the number of 
expert witnesses. 

(7) Estimate trial time. 
(8) Consider and determine such other matters 

as may aid in the disposition of the cause. 
(b) NOTICE: The Deputy shall, ~y eraer, give 

the parties at least fifteen (15) days notice of the 
pretrial conference. If a party or his attorney 
fails to attend the conference without good cause, 
the Deputy may dismiss the claim or strike the 
defenses, or take such action as may be authorized by 
law. The Deputy may cancel the pretrial conference 
upon submission of a signed pretrial stipulation , 
w~~fi a~~re~r~a~e e~fi~~~~5 afta med~ea~ re~er~5 
aeeaefied. 

RULE 11. PROSECUTION OF CLAIM BEFORE 
DEPUTY COMMISSIONER 

(a) When a trial has been set by a Deputy 
Commissioner, all parties shall diligently prosecute 
and defend the claim. The Deputy Commissioner may 
cancel or continue a trial on his own motion or on 
the motion of a party if he finds that the 
cancellation or continuance is for good cause which 
has not resulted from lack of diligence in the 
prosecution or defense of the claim. A notice of 
voluntary dismissal is without prejudice, except that 
a second notice of voluntary dismissal by the 
Claimant operates as an adjudication Of denial of any 
claim for the same benefit or benefits previously the 
subject of a voluntary dismissal. 

(b) Any claim, or any petition to modify, in 
which it affirmatively appears that no action has 
been taken by request for hearing, filing of 
pleadings, order of Deputy Commissioner, payment of 
compensation, provision of medical care, or otherwise 
for a period of ~we year5 one year, is subject to 
dismissal for lack of prosecution. Upon motion to 
dismiss filed by any interested party, or upon 
request of the Deputy Commissioner before whom the 
action is pending, the file shall be forwarded to the 
appropriate Deputy Commissioner who shall, a£~er 

rea5efta~~e fte~~ee ~e ~he ~ar~~e5 after service of 
notice to the parties by regular Illail,at their last 
known addresses, and opportunity for hearing, dismiss 
the claim or petition, unless a party shows good 
cause why the claim or petition should remain 
pending. 

RULE 16. APPELLATE REVIEW 
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(a) NOTICE OF APPEAL. Notice of appeal of an 
order of a Deputy shall be filed with any Deputy or 
with the First District court of Appeal, within 
thirty (30) days of the date copies of the Deputy's 
order were mailed to the parties. Notice of appeal 
shall contain a certificate of appellant (or 
cross-appellant) or counsel setting out the periods 
and classifications of benefits and medical treatment 
affected by the appeal. Appellant shall file the 
original and one copy of the notice, accompanied by a 
$50.00 filing fee, by check or money order, payable 
to the Clerk of the District Court. Jurisdiction of 
the District Court is invoked as of the date of 
filing of the notice of appeal with any Deputy or the 
Clerk of the First District Court of Appeal. The 
Deputy Commissioner shall have jurisdiction for the 
purpose of approvin.gsettlements or correcting 
clerical errors in the order appealed at any time 
prior to the filing of the record on appeal in the 
First District Court of appeal. 

RULE 18. RECORD ON APPEAL 
(a) WHAT CONSTITUTES. 
(1) The record on appeal shall contain the 

claim, notice to controvert, pretrial order and 
stipulation, transcript of proceedings before the 
Deputy, and order on appeal. The record shall also 
contain, by designation of a party, such other orders 
and pleadings as are necessary for the Court's 
determination of the appeal. Only such exhibits, 
depositions and physical evidence as are introduced 
into evidence before the Deputy, designated by the 
parties for inclusion, and necessary for the Court's 
determination of the appeal shall be included. If 
the order appealed requires consideration by the 
Court of matters which have not been admitted as 
evidence, such material as is necessary to the 
Court's determination shall be included by 
designation. Evidence proffered, but not admitted 
into evidence by the Deputy, shall not be included in 
the record unless its admissibility is an issue on 
appeal and it is designated for inclusion by one of 
the parties. He ~a~er7 dee~meft~7 e~ft~b~~ er 
adm~ft~5~ra~~~e £~i~ft9 fte~ ~ft~red~eed ~ft~e e~~deftee 

aftd ~er~~fteft~ ~e ~fte ~55~e5 eft a~~eai 5ftaii be 
~ftei~eed ~ft efie reeere~ 

(f) RELIEF FROM COSTS. 
(1) An appellant may be relieved from payment 

of anynecessary filing fee byfilin.ga Verified 
Petition of Indigencyfor approval as provided in 
Section 57.081(1), Florida Statutes. 

(2) An appellant may be relieved in part or in 
whole from the costs for the preparation of the 
record on appeal, aftd may be re~mb~r5ed ~fie ee5~5 e£ 
£~i~ft9 ~re~~e~5iy made ~~r5~aft~ ~e ~fte ~re~~5~eft5 e£ 
R~ie i6 ~at, if within fifteen (15) days £rem after 
the date notice of the estimated costs for the 
preparation is served, he files with the Deputy a 
verified petition to be relieved of costs. The 
verified petition for record costs shall contain a 
detailed and sworn statement of all his assets, 
liabilities, and income. Appellant's attorney or the 
appellant, if not represented by an attorney, shall 
include as a part of the verified petition for record 
costs an affidavit or affirmation that in his opinion 
the notice of appeal was filed in good faith and that 
efie ~55~e5 ~e be pre5eft~ed eft a~~eai eefi5~~~~~e5 a 
there is a probable basis for the District Court to 
find reversible error. A copy of the verified 
petition for record costs shall be served upon the 
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Division in Tallahassee and all other interested 
parties, and the Clerk. The Deputy shall promptly 
conduct a hearing on the verified petition giving at 
least fifteen (15) days notice to the appellant, the 
Division, and all other interested parties, which 
shall all be parties to the proceeding. The Deputy 
may enter an order without such hearing if no 
objection is filed by the Division or an interested 
party within twelve (12) days from the date the 
verified petition for record costs is filed. Said 
proceedings shall be conducted in accordance with the 
Workers' Compensation Rules of Procedure to the 
extent applicable. The sixty-day period for the 
preparation and filing of the record on appeal and, 
in the case of a denial of said petition, the 
fifteen-day period for depositing the amount of 
record costs required, will then commence when the 
Deputy's order thereon has become final (with an 
information copy provided to the Division and the 
District Court). B~oft a f±fta±ft~ ey ~fie Be~~~y ~fia~ 

~fie a~~e~~aft~ may ee fe~±e~ea ±ft ~af~ Of ±ft wfio~e 

ffom ~fie eos~s fOf ~fie ~fe~afa~±Oft Of ~fie feeofa Oft 
a~~ea~7 ~fie B±~±s±oft sfia~~ fe±me~fse ~fie a~~e~~aft~ 

~fie amO~ft~ Of ~fie f±~±ft~ fee fe~~±fea ey R~~e ~6 

~aT~ In the event an insolvency petition is granted, 
the Deputy may provide for payment of the record 
costs from the Workers' Compensation Administration 
Trust Fund pending final disposition of the costs of 
appeal by a court or Deputy Commissioner. 

RULE 21. JURISDICTION; PROPOSED SETTLEMENT: 
MOTION FOR REMAND 

(a) JURISDICTION. Upon application to the 
District Court for review of an order of a Deputy, 
jurisdiction of the cause to the extent of the issues 
raised is vested in the District Court and the Deputy 
shall have no further jurisdiction, in respect 
thereof, save with respect to preparation of the 
record on appeal, cost of said preparation, afta 
extension of time for filing of same, and with 
respect to a stipulation, settlement or correction of 
clerical errors in the order appealed prior to filing 
of the record, or .as provided by these rules. A 
party may, however, file a motion with the District 
Court requesting remand of the cause to the Deputy 
for further proceedings. 

(b) PROPOSED SETTLEMENT. Upon stipulation of 
the parties, the Deputy may take testimony or cause 
to be investigated a proposal for settlement of all 
or any part of the cause before the District Court on 
review with the objective of determining whether or 
not upon remand, he would approve such settlement 
proposal. An order approving such settlement which 
is entered while the cause is pending appellate 
review, after filing of the record and prior to the 
remand of the cause to the Deputy, shall be null and 
void. 

(c) MOTION FOR REMAND. Upon a joint motion of 
the parties stating that a proposed settlement 
agreement has been reached, the District Court may 
remand the cause to the Deputy for consideration of 
the proposed settlement and the entry of an 
appropriate order, within the time provided by the 
District Court. 

(d) APPELLATE COSTS. Any order approving a 
settlement shall make appropriate provisions for 
assessment and recovery ofappellate costs. 

-5



RULE 25. MOTION FOR REHEARING. 
A motion for rehearing or for clarification of 
decision may eft~y be filed only within fifteen (15) 
days of the decision unless the time is extended by 
order of the Court applied for within the fifteen 
(15) day period. The motion shall state with 
particularity the points which the Court has 
overlooked or misapprehended and shall not re-argue 
the merits of the Court's order. A reply may be 
served within ten (10) days of service of the motion. 
The·time allowed for filing a notice or petition in 
or to the Supreme Court of Florida is tolled pending 
final disposition ofa motion for rehearing or for 
clarification hereunder. 

GROUP II. 

Rl:l~e ~7' Rule 4.010 
Rl:l~e ~7' Rule 4.020 
Rl:l~e ~h Rule 4.030 
Rl:l~e 47' Rule 4.040 
Rl:l~e 57' Rule 4.050 
Rl:l~e 67' Rule 4.060 
Rl:l~e =!-7' Rule 4.070 
Rl:l~e 87' Rule 4.080 
Rl:l~e 97' Rule 4.090 
Rl:l:1e :1e7' Rule 4.100 
Rl:l:1e :1~7' Rule 4.110 
Rl:l:1e :1~7' Rule 4.120 
Rl:l:1e :1:37' Rule 4.130 
Rl:l~e :147' Rule 4.140 
Rl:l~e :157' Rule 4.150 
Rl:l:1e :167' Rule 4.160 
Rl:l:1e :1=!-7' Rule 4.170 
Rl:l~e ~87' Rule 4.180 
Rl:l:1e ~97' Rule 4.190 
Rl:l:le ~e7' Rule 4.200 
Rl:l:1e ~~7' Rule 4.210 
Rl:l:le ~~7' Rule 4.220 
Rl:l~e ~:37' Rule 4.230 
Rl:l~e ~47' Rule 4.240 
Rl:l~e ~57' Rule 4.250 
Rl:l:1e ~67' Rule 4.260 
Rl:l~e ~=!-7' Rule 4.270 

RULE 4.090. DISCOVERY 
(a) Depositions. Depositions of witnesses or 

parties, residing within or without the State, may be 
taken and may be used in connection with proceedings 
under Chapter 440, Florida Statutes, either upon the 
order of a Deputy Commissioner or at the instance of 
any party or prospective party to such proceedings. 
Bepee±~±efte may oe ~akeft prier ~o ~fte ±fte~±~l:l~±Oft Of 
a e:1a±m, ±£ ~fte e~a±maft~ ±e repreeeft~ea By aft 
a~~orftey, or a£~er ~he £±~±ft~ o£ ~fte e~a±m, ±ft ~he 

eame maftfter afta fer ~he eame pl:lrpeeee ae pre~±aea ±ft 
~fte F:ler±aa Rl:l~ee e£ e±~±:l Proeeal:lre7' 

(b) Production of Documents and Entry on Land. 
The I;arties shall be subject to discovery procedures 
deallng with the production of records and other 
tangible things, and entry upon land Or other 
property for inspection or other purposes within the 
scope of discovery. The parties shall have thirty 
(30) days to serve a written response after service 
of any request under this rule. 

(c) Production of Documents from Non-Parties. 
The parties may also seek the production of documents 
and other tangible things, within the scope of 
discovery, for inspection and copying from a person 
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•� 

who is not a party pursuant to applicable Florida 
Rules of Civil Procedure. 

(d) Jurisdiction. The Deputy Commissioner 
shall have jurisdiction to take appropriate action to 
compel discovery, and may, as circumstances warrant, 
enlarge or shorten the applicable time for complying 
with discovery. 

(e) When Discovery Mav be Had. Discovery under 
this rule may be had prior to the institution of a 
claim, if the claimant is represented by an attorney, 
or after the filing of a claim, in the same manner 
and for the same purposes as provided in the Florida 
Rules of Civil Procedure. 

(f) Other Discovery. Interrogatories, Requests 
for Admission, and other forms of discovery not 
authorized by this rule shall not be used or 
permitted in workers' compensation proceedings. 

RULE 4.141 Motion For Rehearing: Vacating, Amending 
Order of Deputy Commissioner. 

(a) Rehearing. Any party may file with the 
Deputy Commissioner a motion for rehearing directed 
to an order not yet final by operation of Section 
440.25 Florida statutes. Such a motion shall state 
with specificity the grounds on which it is based. 
The filing of such motion does not toll either the 
time within which an order becomes final or the time 
within which an appeal may be filed. 

(b) Amending, Vacating Orders. At the Deputy 
Commissioner's discretion, an order not yet final by 
operation of Section 440.25 may be either vacated or 
amended at either the Deputy's own initiative or 
pursuant to motion for rehearing. Grounds for 
vacating an order may include circumstances in which 
it appears to the Deputy that due consideration of a 
motion for rehearing may not be practicable within 
the time remaining under Section 440.25 Florida 
Statutes. 

(c) Nothing in this rule shall be construed to 
interfere with the Deputy Commissioner's jurisdiction 
to either approve of settlements or Correct clerical 
errors, as specified under Rule 4.160 (a) of these 
rules. 

RULE 4.160 APPELLATE REVIEW 
(a) NOTICE OF APPEAL. Notice of appeal of an 

order of a deputy shall be filed with any deputy or 
with the First District Court of Appeal, within 
thirty (30) days of the date copies of the Deputy's 
order were mailed to the parties. Notice of appeal 
shall contain a certificate of appellant (or 
cross-appellant) or counsel setting out the periods 
and classifications of benefits and medical treatment 
affected by the appeal. Appellant shall file the 
original and one copy of the notice, accompanied by a 
$50.00 filing fee, by check or money order, payable 
to the Clerk of the District Court. Jurisdiction of 
the District Court is invoked as of the date of 
filing of the notice of appeal with any deputy or the 
Clerk of the First District Court of Appeal. The 
Deputy Commissioner shall have jurisdiction for the 
purpose of approving settlements or correcting 
clerical errors in the order appealed at any time 
prior to the filing of the record on appeal in the 
First District Court of Appeal. 
The Deputy Commissioner shall have jurisdiction to 
determine whether there has been an abandonment under 
Rule 4.161. 
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RULE 4.161. EFFECT OF APPEAL ON BENEFITS AWARDED 
Ca) Benefits Unaffected By Appeal. Benefits 

ordered paid and not certified by appellant (or 
cross-appellant) ·to be affected by appeal under Rule 
4.160 .(a) ·oftheserules are governed by Section 
440.20 Florida Statutes. 

(b) Benefits Affected By Appeal. Benefits 
ordered paid which are certified under Rule 4.160 (a) 
of these rules by appellant .Cor cross-appellant) as 
being affected by the appeal may be withheld pending 
outcome of the appeal under the authority of Section 
440.20 Florida Statutes unlesstheappellan.t's(or 
cross-appellant's) challenge to the award of any such 
benefits so certified is deemed abandoned as provided 
by sub-section (c) of this rule. 

Cc) Abandonment. Any challenge to benefits 
certified as affected by appeal under Rule 4.160 (a) 
of these rUles, but not raised, argued or encompassed 
in appel1an.t's(or cross-appellan.t's) initial brief, 
shall be deemed abandoned by the appellant (or 
cross-appellant) . 

(d) Payment of Benefits Where Challenge· Is 
Abandoned.. Where any certification affecting 
ben.efits challenged on appeal under Rule 4.160 (a) of 
these rules is deemed abandoned under sub-section (c) 
of this rule, benefits no longer affected by the 
appeal are payable and due within thirty (30) days of 
service of the initial brief deemed to have abandoned 
the challenge to benefits previously certified as 
affected by appeal, together with interest, as 
proVided under Section 440.20 Florida Statutes, from 
the date of entry of the Deputy's order making the 
award. 

(e) Payment of Benefits After Unsuccessful 
Appeal. Benefits ordered paid which have been 
certified as being affected by appeal pursuant to 
Rule 4 .160 .Ca) ·of these rules and withheld pending 
outcome of appeal become due and payable if appeal is 
u.nsuccessful with respect to any such withheld 
benefits, within thirty (30)· days of the issuance of 
the District Court's mandate unless stay is obtained, 
pursuant to review sought with the Florida Supreme 
Court, in Which case benefits become due, if such 
review is unsuccessful, within thirty (30) days of 
the Supreme Court's final disposition of the cause, 
together with interest as proVided under Section 
440.20 Florida statutes, from the date of entry of 
the Deputy's order making the award. 

The amendments will be effective 12:01 a.m., January 1, 

1985. 

It is so ordered. 

BOYD, C.J., ADKINS, OVERTON, ALDERMAN, McDONALD, EHRLICH and 
SHAW, JJ., Concur 
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Original Proceeding - Florida Workers' Compensation Rules of Procedure 

John F. Harkness, Jr., Executive Director, Tallahassee, Florida, 
for The Florida Bar; and H. George Kagan, Chairman, Deerfield 
Beach, Florida, for The Florida Bar, Workers' Compensation Rules 
Committee, 

Petitioner 
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