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STATEMENT OF THE CASE 

The a p p e l l a n t ,  ~ i c h a r d  M. Cooper, was charged by amended in-  

d ic tment  f i l e d  A p r i l  6 ,  1983, wi th  t h r e e  counts  of  F i r s t  Degree 

Murder. (R 34 - 35) He f i l e d  numerous p r e t r i a l  mot ions ,  among 

them, a  motion t o  suppress  s t a t emen t s  made by t h e  defendant t o  Paul  

Ska ln ik ,  an inmate a t  t h e  P i n e l l a s  County J a i l ,  and a  motion t o  sup- 

p r e s s  s t a t m e n t s  made by t h e  defendant  t o  p o l i c e  o f f i c e r s  John Hal l -  

iday  and Ron Beymer. ( K  136,  159 - 160) During t h e  course  of t h e  

t r i a l ,  a p p e l l a n t  made a  motion t o  suppress  phys i ca l  ev idence ,  t o  

w i t :  a  mask, s e i zed  from t h e  home of h i s  mother and s t e p f a t h e r ,  

Robert and J u a n i t a  Kokx. (R 999) 

The case  was t r i e d  by a  j u r y  on January  10 - 13,  1984. (R 765 

a - 1346) A t  t h e  c l o s e  of t h e  S t a t e ' s  c a s e ,  t h e  defense  moved f o r  a  

judgment of a c q u i t t a l  on t h e  ground t h a t  t h e  S t a t e  had f a i l e d  t o  

prove premedi ta t ion .  (R 1163) The motion was denied.  (R 1163) 

The defense  pu t  on no evidence and renewed i t s  motion f o r  judgment 

of a c q u i t t a l  which was aga in  denied.  (R 1165 - 1166, 1169, 1216).  

On January  1 3 ,  1984, t h e  j u r y  r e tu rned  a  v e r d i c t  of  g u i l t y  a s  

charged on a l l  t h r e e  counts .  (R 21 4 ,  1340) Appel lant  was ad jud i -  

c a t ed  g u i l t y  on each count and t h e  case  proceeded t o  t h e  pena l ty  

phase of t h e  t r i a l .  (R 1346) a 

The pena l ty  phase of t h e  t r i a l  commenced on January 1 4 ,  1984. 

(R 1379) The s t a t e  pu t  on tes t imony from two w i t n e s s e s ,  Paul Skal-  

n i k  and O f f i c e r  John Ha l l i day .  (R 1447 - 1452; 1460 - 1462) The 

defense  pu t  on tes t imony from a p p e l l a n t ' s  mother,  J u a n i t a  Kokx. (R 

1468 - 1496) The j u r y  was charged wi thout  o b j e c t i o n .  (R 1603 - 

161 0) , and a f t e r  d e l i b e r a t i o n  r e tu rned  an adv isory  sentence of  



dea th .  (R 226, 1612) 

0 Appel lant  f i l e d  a motion f o r  new sen tenc ing  phase which was de- 

n ied  February 9 ,  1984. (R 235) A motion f o r  new t r i a l  was a l s o  a r -  

gued and denied on February 9 ,  1894. (R 234, 372 - 388) 

Appel lant  was brought before  t h e  c o u r t  f o r  sen tenc ing  on March 

1 4 ,  1984. (R 389) The defense  o f f e red  t h e  tes t imony of a c l i n i c a l  

p sycho log i s t ,  D r .  Sidney Merin. (R 397) A t  t h e  conclusion of t h i s  

hea r ing ,  t h e  c o u r t  r ead jud ica t ed  a p p e l l a n t  g u i l t y  and sentenced him 

t o  dea th  on each count ,  t h e  sen tences  t o  run consecut ive ly .  (R 468) 

The t r i a l  c o u r t ' s  o rde r  i n  support  of t h e  death  sentence was f i l e d  

on May 30,  1984. (R 243 - 249) 

The c o u r t  en t e red  Judgment a g a i n s t  t h e  defendant on March 1 4 ,  

1984. (R 236 - 237) A n o t i c e  of appeal  was t imely f i l e d  on March 

16 ,  1984. (R 249) An amended n o t i c e  of appeal  r e f l e c t i n g  t h e  cor-  

r e c t  d a t e  of t he  judgment was f i l e d  on March 26,  1985. (R 2520) 

The Pub l i c  Defender f o r  t h e  Tenth J u d i c i a l  C i r c u i t  f i l e d  a 

motion t o  withdraw as  a p p e l l a t e  counsel  on A p r i l  30,  1984. (R 263 - 
264) The motion was granted and an o rde r  appoin t ing  new a p p e l l a t e  

counsel  was en te red  on May 23,  1984. (R 266) These proceedings 

ensued. 



STATEMENT OF THE FACTS 

I n  t h e  e a r l y  morning hours  of June  1 8 ,  1982,  t h e  Clea rwa te r  

P o l i c e  Department r e c e i v e d  a  f r a n t i c  t e l e p h o n e  c a l l  from an e i g h t -  

y e a r  o l d  boy,  C h r i s t o p h e r  F r i d e l l a .  (R 783) l  The p o l i c e  were 

d i r e c t e d  t o  a p r i v a t e  r e s i d e n c e  l o c a t e d  i n  t h e  High P o i n t  a r e a  o f  

C l e a r w a t e r ,  F l o r i d a .  When p o l i c e  a r r i v e d  a t  t h e  house t h e y  found 

t h r e e  men l y i n g  f a c e  down on t h e  l i v i n g  room f l o o r  t h e i r  hands bound 

behind t h e i r  backs w i t h  d u c t  t a p e .  (R 876) A l l  o f  t h e  men were 

dead and each body showed s i g n s  o f  gunshot  wounds. (R 804) The 

young c h i l d ,  C h r i s t o p h e r ,  w a s  found s t a n d i n g  i n  t h e  back of t h e  room 

and w a s  immediately moved t o  a n o t h e r  a r e a  o f  t h e  house.  (R 804) 

The home had been ransacked and t h e  t e l e v i s i o n  s e t  was t u r n e d  up t o  

a f u l l  volume. (R 804 - 805,  876 ,  884) The p o l i c e  found s i x  shotgun 

s h e l l s  i n  t h e  a r e a  n e a r  t h e  f r o n t  door .  Four j u s t  o u t s i d e  t h e  d o o r ,  

one  j u s t  i n s i d e  t h e  d o o r ,  and a n o t h e r  i n s i d e  a p l a n t  which w a s  hang- 

i n g  on t h e  f r o n t  porch .  (I3 876) 

The t h r e e  dead men were i d e n t i f i e d  as S teven  F r i d e l l a ,  C h r i s t o -  

p h e r ' s  f a t h e r ,  Gary P e t e r s o n ,  C h r i s t o p h e r ' s  u n c l e ,  and Bobby Mart in-  

d a l e ,  a f r i e n d  of  t h e  f a m i l y .  The bod ies  were examined a t  t h e  scene  

by D r .  J o a n  Wood, Medical  Examiner f o r  t h e  S i x t h  J u d i c i a l  C i r c u i t  of  

F l o r i d a .  D r .  Wood t e s t i f i e d  t h a t  t h e  v i c t i m s  had been dead f o r  ap- 

p r o x i m a t e l y  two t o  t h r e e  hours  and t h e y  were s h o t  from a n  " in te rme-  

d i a t e  range" o f  t h r e e  t o  f o u r  f e e t .  (R 8 4 3 ,  8 4 5 ,  846) An autoposy 

I A p s y c h i a t i r s t ,  D r .  John P i e r s o n ,  t e s t i f i e d  t h a t  C h r i s  was cur -  
r e n t l y  e x p e r i e n c i n g  s t r e s s  syndrome and t h a t  t h i s  c o n d i t i o n  would 
s e r i o u s l y  a f f e c t  h i s  a b i l i t y  t o  g i v e  r e l i a b l e  i n f o r m a t i o n  a t  t h e  
t r i a l .  The d o c t o r  a l s o  t e s t i f i e d  t h a t  c a l l i n g  C h r i s  as a w i t n e s s  a t  
t h e  t r i a l  would be d e t r i m e n t a l  t o  t h e  c h i l d ' s  h e a l t h .  (R 794 - 
801) .  



of t h e  v i c t i m s ,  a l s o  performed by D r .  Wood, revea led  t h e  fol lowing.  

Steven F r i d e l l a  s u f f e r e d  t h r e e  shotgun wounds, one t o  t h e  l e f t  s i d e  

of t h e  c h e s t  and two i n  t h e  neck. Any one of t h e  t h r e e  wounds would 

have been f a t a l  and dea th  occurred wi th in  a  minute o r  two. (R 858 - 
860) Gary Pe te rson  rece ived  a  s i n g l e  gunshot wound t o  t h e  back and 

h i s  dea th  a l s o  occurred wi th in  minutes .  (R 848, 850) Bobby Martin-  

d a l e  sus t a ined  two gunshot wounds: one t o  t h e  back and another  t o  

t h e  back of t h e  head. The back wound was no t  l i f e  t h r e a t e n i n g  bu t  

t h e  head wound was f a t a l  and dea th  was ins tan taneous .  (R 853 - 857) 

D r .  wood t e s t i f i e d  f u r t h e r  t h a t  t h e  cond i t i on  of t h e  bodies  showed 

no s i g n s  of a  s t r u g g l e .  (K 849) 

On January 15 ,  1983, t h e  p o l i c e  rece ived  informat ion from Robin 

a F r i d e l l a ,  Steven F r i d e l l a ' s  ex-wife ,  which led  them t o  a p p e l l a n t  and 

accomplices Terry Royal and J .  D. Walton. (R 889 - 890) .2 

The f i r s t  i n t e rv i ew wi th  a p p e l l a n t  took p l ace  on January 20,  

1983, and was conducted by o f f i c e r s  John Hal l iday  and Ron Beymer of 

t h e  P i n e l l a s  County S h e r i f f ' s  Department. (R 910) Following 

Miranda warnings,  a p p e l l a n t  t o l d  p o l i c e  t h a t  h e ,  J .  D. Walton, J e f f  

McCoy (Walton's  younger b ro the r )  and Ter ry  Royal planned the  robbery 

of t h e  v i c t ims  f o r  a  week and on June 17 ,  1983, they  l e f t  C i t r u s  

County wi th  t h a t  i n t e n t i o n .  They had in  t h e  t runk  of the  c a r  s k i  

masks, g loves  and f i r ea rms  which included two shotguns,  a  .357 

Magnum and a  .22 c a l i b e r  r i f l e .  The group was stopped f o r  a  t r a f f i c  

2  A t  t h e  time of h i s  a r r e s t ,  J .  D. Walton was t h e  l i v e - i n  
boyf r iend  of Robin F r i d e l l a .  (R 952) 



v i o l a t i o n  while i n  r o u t e  t o  p i n e l l a s  County but  proceeded on a f t e r  

being given a  v e r b a l  warning. When they a r r i v e d  a t  Steve F r i d e l l a ' s  

house,  McCoy s tayed i n  t h e  c a r  and t h e  o t h e r  t h r e e  en te red  the  r e s i -  

dence. (R 916) A blonde man, l a t e r  i d e n t i f i e d  a s  Bobby  arti in dale, 

was a s l e e p  on t h e  couch. Appel lant  went t o  t h e  back bedroom where 

Steven and Chr i s topher  F r i d e l l a  were s l eep ing .  He pu t  t h e  boy i n  

t h e  bathroom and took F r i d e l l a  i n t o  t h e  l i v i n g  room. Walton went 

i n t o  t h e  middle bedroom which was occupied by Gary Peterson.  De- 

s p i t e  t h e  mask, Pe te rson  recognized Walton because he c a l l e d  him by 

name. Walton took Peterson i n t o  t h e  l i v i n g  room with  t h e  o t h e r s .  (R 

917) Appel lant  and Royal guarded t h e  v i c t ims  whi le  Walton ransacked 

t h e  house looking f o r  money and drugs .  (R 918, 920) Af t e r  t y i n g  

t h e  v i c t ims  up a p p e l l a n t  and Royal went through t h e i r  w a l l e t s  and 

found $2.00 which a p p e l l a n t  l a t e r  turned over t o  Walton. (R 923) 

Appel lant  went t o  one of t h e  bedrooms t o  check on Walton's  pro- 

g r e s s  and Walton t o l d  him they were going t o  have t o  "waste" t h e  

v i c t i m s .  Appel lant  re layed  t h i s  informat ion t o  Royal who s t a t e d  he 

was n o t  going t o  k i l l  anyone. (R 924) Appel lant  and Royal were 

s t and ing  i n  t h e  f r o n t  doorway when Walton appeared and began f i r i n g  

a t  t h e  head of Steven F r i d e l l a .  When t h e  gun mis f i r ed  t h r e e  t imes ,  

Walton began t o  scream: "Shoot them, shoot  them." Royal f i r e d  

f i r s t  d i scharg ing  h i s  gun t h r e e  o r  four  t imes.  Appel lant  f i r e d  

n e x t ,  shoot ing  once a t  Steve F r i d e l l a .  Appel lant  then turned and 

r a n  from t h e  house. Walton c a l l e d  t o  a p p e l l a n t  t o  come back because 

t h e  v i c t im  was s t i l l  moving. Appel lant  re tu rned  t o  t h e  house and 

s h o t  t h e  v i c t im  a  second t ime.  (R 925 - 926) The four  men l e f t  t h e  

house and re turned  t o  C i t r u s  County. (R 926) Before l e a v i n g ,  Royal 

- 5- 



took a  c lock  from t h e  house and Walton removed a  s c a l e .  (R 952) 

Appe l lan t  t o l d  Ha l l i day  t h a t  he had been d r ink ing  and smoking 

mar i juana  t h e  day of t h e  murders bu t  he was f u l l y  aware of  what he 

was doing.  (K 929, 951) Appel lant  a l s o  s t a t e d  t h a t  Chr i s  was l e f t  

unharmed because Walton gave s t r i c t  o r d e r s  t h a t  no harm was t o  come 

t o  t h e  boy. (K 929) 

In  a  second s t a t e m e n t ,  g iven  t o  p o l i c e  on January 24,  1983, 

a p p e l l a n t  t o l d  O f f i c e r  Hal l iday  t h a t  McCoy accompanied them i n s i d e  

t h e  house b u t  was ordered by Walton t o  r e t u r n  t o  t he  c a r  j u s t  p r i o r  

t o  t h e  shoo t ings .  Appel lant  a l s o  s t a t e d  t h a t  i t  w s  McCoy n o t  him- 

s e l f  who bound Chr i s  and placed him i n  t h e  bathroom. (K 927 - 928) 

In  t h i s  second s t a t e m e n t ,  a p p e l l a n t  t o l d  p o l i c e  t h a t  h i s  f i r s t  

s h o t  missed F r i d e l l a ,  b u t  he saw blood when he f i r e d  a t  him t h e  

second t ime.  (K 928) 

A t h i r d  i ncons i s t ency  i n  t h e  s ta tement  of January  24,  was t h e  

amount of  money taken  from t h e  v i c t i m s  be fo re  t h e  shoot ings .  I n  

t h i s  second s t a t emen t ,  a p p e l l a n t  placed t h e  amount a t  $5.00 and s a i d  

Walton may have found more -because immediately fol lowing t h e  i n c i -  

d e n t  he (Walton) had a  Lot of  money t h a t  no one could account f o r .  

( K  928) 

Following t h e  i n i t i a l  i n t e rv i ew  wi th  a p p e l l a n t ,  O f f i c e r  H a l l i -  

day recovered t h r e e  weapons from McCoy's house. The guns ,  a l l  owned 

by McCoy, were a  .22 c a l i b e r  r i f l e ,  a  .12 gauge shotgun and a  .357 

Magnurn handgun. (K 930) A f o u r t h  weapon, a  r i f l e ,  was found a t  t h e  

home of accomplice Te r ry  Koyal. (R 938) Robert S i b e r t ,  a  f i r ea rm 

i d e n t i f i c a t i o n  expe r t  wi th  t h e  Federa l  Bureau of  I n v e s t i g a t i o n ,  pos- 

i t i v e l y  i d e n t i f i e d  t h e  shotgun and t h e  r i f l e  recovered from McCoy's 
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home a s  t h e  weapons used t o  shoot t h e  t h r e e  v i c t ims .  (R 1072, 1085 

In  a d d i t i o n  t o  t h i s  phys i ca l  evidence,  t h e  p o l i c e  s e i zed  duct  

t a p e  from t h e  t runk  of McCoy's c a r .  (K 935) McCoy admitted t h i s  

was t h e  same t ape  used t o  bind t h e  v i c t ims .  (R 936) Po l i ce  a l s o  

recovered t h e  s k i  mask used by a p p e l l a n t  from t h e  home of h i s  mother 

and s t e p f a t h e r .  (R 1115 - 1116) 

O f f i c e r  Ron Beymer's test imony was c o n s i s t e n t  wi th  t h a t  of 

Hal l iday .  (R 1127 - 1153) Beymer added t h a t  a p p e l l a n t  descr ibed  

Walton a s  a  "Charles Manson" type f i g u r e .  (R 1 1  56) Beymer had 

p e r s o n a l l y  in terviewed Walton and descr ibed  him (Walton) a s  "meek 

and nervous." (R 1 1  57) 

The defense  s t r a t e g y  a t  t r i a l  was t o  admit p a r t i c i p a t i o n  i n  t h e  

crime bu t  t o  argue f o r  a  v e r d i c t  on t h e  l e s s e r  included o f f ense  of 

second-degree murder. During c l o s i n g  argument t o  t h e  j u r y ,  defense  

counsel  descr ibed  t h e  c r imina l  episode a s  " t h e  c l a s s i c  case of de- 

p rav i ty . "  (R 1228) He then  proceeded t o  p a i n t  a  p i c t u r e  of appel-  

l a n t  a s  a  weak "fol lower"  who was under t h e  cont inu ing  in f luence  of 

d rugs ,  a lcohol  and J .  D. Walton. (R 1220 - 1228, 1278 - 1313) 



M O T I O N  TO SUPPRESS STATEMENTS 

On January  6 ,  1984, t h e  defense  f i l e d  a  motion t o  suppress  

s t a t emen t s  made by t h e  defendant t o  Paul  Ska ln ik ,  an inmate a t  t he  

P i n e l l a s  County J a i l .  (R 159) The motion was heard by t h e  c o u r t  on 

January  10 ,  1984. (K480  - 531) 

Paul  Ska ln ik ,  a  former Texas p o l i c e  o f f i c e r ,  was se rv ing  t ime 

i n  t h e  P i n e l l a s  County J a i l  when he came i n  c o n t a c t  wi th  a p p e l l a n t .  

( K  480 - 483, 502) Ska ln ik  and a p p e l l a n t  shared a  c e l l  t oge the r  f o r  

two weeks. During t h a t  time a p p e l l a n t  t o l d  Ska ln ik  of h i s  involve- 

ment i n  t h e  High Poin t  murders and descr ibed  t h e  episode in  d e t a i l .  

(R 487, 499 - 500) 

Ska ln ik  t e s t i f i e d  t h a t  he was no t  a c t i n g  a s  an agent  f o r  t h e  

p o l i c e  and t h a t  he rece ived  no reward o r  b e n e f i t  i n  r e t u r n  f o r  h i s  

a s s i s t a n c e .  (K 498, 502 - 503) Ska ln ik  t e s t i f i e d  t h a t  h i s  motiva- 

t i o n  f o r  a s s i s t i n g  p o l i c e  was two-fold:  (1 )  t h e  s e r iousnes s  of t h e  

charges involved and (2) a p p e l l a n t ' s  a t t i t u d e  regard ing  t h e  i n c i -  

den t .  Appel lant  had appa ren t ly  joked about t he  f a c t  t h a t  t he  p o l i c e  

were t r e a t i n g  t h e  shoo t ings  a s  mafia  r e l a t e d .  (R 503 - 504) 

O f f i c e r  John Ha l l i day  t e s t i f i e d  t h a t  he was contacted by the  

S t a t e  A t to rney ' s  o f f i c e  and t o l d  t o  i n t e rv i ew an inmate a t  t h e  

county j a i l  who had informat ion concerning t h e  High Po in t  murders. 

(R 516) Hal l iday  conducted a  t a p e  recorded in t e rv i ew wi th  Ska ln ik  

on June 14 ,  1983. He then had the  two men separa ted  f o r  Ska ln ik '  s 

p r o t e c t i o n .  ( R  518,  519) 

The defense  argued t h a t  Ska ln ik  was a c t i n g  a s  an agent  f o r  t h e  

p o l i c e  and t h e  s t a t emen t s  were, t h e r e f o r e ,  involun ta ry  a s  having 

been given without  proper Miranda warnings. (R 520) The t r i a l  
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cour t  found no agency r e l a t i o n s h i p  between Ska ln ik  and the  S t a t e  and 

ru led  t h a t  t h e  s t a t emen t s  were v o l u n t a r i l y  made. (R 531) The 

motion t o  suppress  was denied and t h e  case  proceeded t o  t r i a l .  (R 

169) 

On November 29,  1983, a p p e l l a n t  f i l e d  a  motion t o  suppress  

s t a t emen t s  made t o  p o l i c e  o f f i c e r s  John Hal l iday  and Ron Beymer. ( R  

136) This  motion was heard dur ing t r i a l .  

O f f i c e r  Hal l iday  t e s t i f i e d  ou t  of t h e  presence of t h e  j u r y  t h a t  

he f i r s t  met a p p e l l a n t  on January 20, 1983 a t  t h e  DeSoto Correct ion-  

a l  I n s t i t u t e .  Before t a l k i n g  with  a p p e l l a n t ,  Hal l iday advised him 

of  h i s  c o n s t i t u t i o n a l  r i g h t s  per  Miranda. (R 895 - 896) Appel lant  

i nd i ca t ed  he understood those  r i g h t s  and signed a  w r i t t e n  waiver 

form. (R 897) Ha l l i day  s t a t e d  t h a t  he made no promises o r  t h r e a t s  

i n  o r d e r  t o  induce the  s t a t emen t ,  and a p p e l l a n t  never i nd i ca t ed  a  

d e s i r e  t o  invoke h i s  p r i v i l e g e  t o  remain s i l e n t .  (R 898) 

Hal l iday  t e s t  i f  ied  f u r t h e r  t h a t  he interviewed appe l l an t  a  se-  

cond time on January 24, 1983. P r i o r  t o  t h i s  i n t e rv i ew a p p e l l a n t  

had been placed under a r r e s t  f o r  t h e  High Po in t  murders and he was 

now cons i f ined  a t  t h e  P i n e l l a s  County J a i l .  (R 899) H a l l i d a y ' s  

p a r t n e r ,  Ron Beymer, advised a p p e l l a n t  of h i s  c o n s t i t u t i o n a l  r i g h t s .  

(R 900) Ha l l i day  t e s t i f i e d  t h a t  no t h r e a t s  o r  promises were made t o  

induce t h e  s ta tement  and a p p e l l a n t  made no r eques t  f o r  a  lawyer. (R 

900) The defense  put  on no evidence and t h e  t r i a l  cou r t  ru led  t h a t  

t h e  s t a t emen t s  were v o l u n t a r i l y  made. The motion t o  suppress  was 

denied.  ( R  902) 



MOTION TO SUPPRESS PHYSICAL EVIDENCE 

A motion t o  suppress  phys i ca l  evidence se ized  from t h e  home of 

a p p e l l a n t ' s  mother and s t e p f a t h e r  was r a i s e d  f o r  t h e  f i r s t  time dur-  

ing  t r i a l .  (R999) Robert Kokx, a p p e l l a n t ' s  s t e p f a t h e r ,  t e s t i f i e d  

t h a t  i n  June of 1983, he gave p o l i c e  o f f i c e r s  a  s k i  mask which be- 

longed t o  a p p e l l a n t .  (R 1007) The mask was loca t ed  i n  a  bedroom 

c l o s e t  i n s i d e  a  cardboard box. 

Appel lant  had used t h e  bedroom two years  ago i n  January of 1982 

when he l i v e d  wi th  h i s  mother and s t e p f a t h e r .  (R 1006 1008, 101 4) . 
Appel lant  was a r r e s t e d  on un re l a t ed  charges  i n  t h e  summer of t h a t  

yea r  and has n o t  l i v e d  a t  t h e  house s i n c e  t h a t  time. (R 1015 - 

1016) 

Kokx t e s t i f i e d  t h a t  a p p e l l a n t  has no p r o p r i e t a r y  i n t e r e s t  i n  

t h e  house which i s  owned j o i n t l y  by he and h i s  wi fe .  ( R  1013 - 
1014).  Although a p p e l l a n t  paid no r e n t  whi le  he l i v e d  t h e r e ,  Kokx 

considered t h e  room a p p e l l a n t ' s  p r i v a t e  a r ea .  (R 1009, 1014) 

Another family  member has occupied the  room s i n c e  a p p e l l a n t  l e f t .  

M r .  Kokx removed a l l  of a p p e l l a n t ' s  persona l  belongings from t h e  

room i n  p repa ra t ion  f o r  h e r  v i s i t .  L a t e r ,  Kokx took a l l  of  these  

i tems and d i scarded  them a t  t h e  c i t y  dump. (R 101 1 , 1020 - 1021 ) 

Kokx t e s t i f i e d  t h a t  he gave p o l i c e  t h e  mask because he thought 

they  were a c t i n g  a t  a p p e l l a n t ' s  r e q u e s t .  (R 1022) This tes t imony 

was r e b u t t e d  by o f f i c e r  Ha l l i day  who t e s t i f i e d  t h a t  he d id  no t  t e l l  

Kokx he was a c t i n g  a t  a p p e l l a n t ' s  r e q u e s t ,  nor  did  he imply t h a t  he  

had j u d i c i a l  a u t h o r i z a t i o n  t o  s ea rch  t h e  house wi thout  t he  owner' s 

consen t .  (R1039) Hal l iday  t e s t i f i e d  t h a t  he t o l d  Kokx he had r e a -  

son t o  b e l i e v e  t h a t  a  mask used by a p p e l l a n t  dur ing  t h e  commission 

-1  0- 



of t h e  homicides was loca t ed  i n s i d e  t h e  Kokx home. (R 1038 - 1039) 

He s a i d  Kokx i n v i t e d  him i n s i d e  t h e  house and went o f f  t o  look f o r  

t h e  mask. (R 1038) Kokx re turned  wi th  t h e  mask and gave i t  t o  t h e  

o f f i c e r  bu t  reques ted  a  r e c e i p t ,  which he was given.  (R 1038) The 

t r i a l  c o u r t  ru l ed  t h a t  a p p e l l a n t  had no s tanding  t o  c o n t e s t  t h e  

s ea rch  and denied t h e  motion t o  suppress .  (R 1068 - 1069) The 

c o u r t  a l s o  found t h a t  Kokx had n o t  been led  t o  b e l i e v e  t h a t  t h e  of-  

f i c e r  was a c t i n g  a t  a p p e l l a n t ' s  r eques t  and,  t h e r e f o r e ,  h i s  consent  

t o  t h e  s ea rch  was vo lun ta ry .  (R 1069) 

SENTENCING 

The pena l ty  phase of t h e  t r i a l  was held  on January 14 ,  1984. 

(R 1379) Paul  Ska ln ik  was c a l l e d  a s  a  s t a t e ' s  wi tness  and t e s t i f i e d  

e s s e n t i a l l y  a s  he d id  a t  t h e  hea r ing  on t h e  motion t o  suppress  held  

January 1 0 ,  1984. ( R  1431 - 1459) In a d d i t i o n ,  he t e s t i f i e d  t h a t  

a p p e l l a n t  re loaded h i s  gun be fo re  r e t u r n i n g  t o  t h e  house (R 1446) 

and t h a t  F r i d e l l a  begged f o r  h i s  l i f e  before  he was k i l l e d .  (R 1444) 

Ska ln ik  a l s o  t e s t i f i e d  t h a t  a p p e l l a n t  t o l d  him he would no t  r e c e i v e  

t h e  dea th  pena l ty  because he ( a p p e l l a n t )  was so young. (R 1452) 

O f f i c e r  Ha l l i day  a l s o  t e s t i f i e d  a s  a  p rosecu t ion  wi tness .  He 

s t a t e d  t h a t  a p p e l l a n t  t o l d  him t h e  mask had been destroyed and t h a t  

he lea rned  of i t s  whereabouts through Ska ln ik .  (R 1461 - 1462) 

The defense  presented one w i t n e s s ,  J u a n i t a  Kokx, a p p e l l a n t ' s  

mother. M r s .  Kokx t e s t i f i e d  t h a t  a p p e l l a n t  had a  t roubled  childhood 

which was caused by t h e  m a r i t a l  problems she had with  h i s  f a t h e r ,  

P h i l l i p  Cooper. She s t a t e d  t h a t  M r .  Cooper spen t  very l i t t l e  time 

wi th  a p p e l l a n t ;  was a  s t r i c t  d i s c i p l i n a r i a n ;  and used a  b e l t  t o  d i s -  

c i p l i n e  t h e  c h i l d r e n .  (R 1468, 1469) A p p e l l a n t ' s  f a t h e r  died of 
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lung cancer  i n  June of 1980. Appel lant  was 16 and l i v i n g  w i t h  h i s  

f a t h e r  a t  t h e  t ime.  (R 1414) ( 

Both s i d e s  presented c l o s i n g  argument and t h e  j u r y  was charged 

wi thout  o b j e c t i o n .  (R 1542 - 1591 ; 1591 - 1602; 1603 - 1610) They 

r e tu rned  an adv isory  sen tence  of dea th  on each count.  (R 226, 161 2) 

Appe l lan t  f i l e d  a  motion f o r  a  new sen tenc ing  hea r ing  which was de- 

n i ed  on February 9 ,  1984. (K235) He then f i l e d  a  motion f o r  new 

t r i a l  which was a l s o  denied on February 9 ,  1984. (R 234, 372 - 

388).  

Appel lant  was brought be fo re  t h e  c o u r t  f o r  sen tenc ing  on March 

1 4 ,  1984. (K 389) A s  f u r t h e r  evidence i n  suppor t  of  m i t i g a t i o n ,  

t h e  defense  presented t h e  tes t imony of a  c l i n i c a l  p s y c h o l o g i s t ,  D r .  

Sidney Merin. (R 397) D r .  Merin had t h r e e  meetings wi th  a p p e l l a n t :  

March 29,  1983, December 7  and 8 ,  1983. (R 399) Based on i n t e r -  

views and t e s t s  conducted a t  t h a t  t ime ,  D r .  Merin concluded t h a t  ap- 

p e l l a n t ' s  a c t i o n s  were n o t  p remedi ta ted ,  bu t  a  "mindless r e a c t i o n  t o  

t h e  domination" of J .  D.  Walton. (R 402 - 403, 405, 420) D r .  Merin 

t e s t i f i e d  on cross-examinat ion t h a t  he has  reached t h i s  conc lus ion  

a l though  he has never  in terviewed J .  D.  Walton o r  anyone e l s e  invo l -  

ved i n  t h e  i n c i d e n t .  (R 416 - 41 7 ,  423) The defense  presented no 

f u r t h e r  evidence and t h e  S t a t e  p ro f f e r ed  cop ies  of  a p p e l l a n t ' s  

s t a t emen t s  and t h e  s ta tement  of  Paul  Ska ln ik .  (R 440) 

The c o u r t  followed t h e  j u r y ' s  recommendation and sentenced ap- 

p e l l a n t  t o  dea th  on each coun t ,  t h e  sen tences  to  run consecu t ive ly .  

(R 468) The o r d e r  i n  suppor t  of t h e  dea th  sentence was f i l e d  on May 

30 ,  1984. The c o u r t  found s i x  aggrava t ing  c i rcumstances  and no 

m i t i g a t i n g  c i rcumstances .  (R 243 - 249) 
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SUMMARY OF THE ARGUMENT 

I .  Appellant  had no l e g i t i m a t e  expec ta t ion  of privacy in  pre- 

mises which he had vacated n e a r l y  a  year  before  the  search.  In  add- 

i t i o n ,  appe l l an t  had no l e g i t i m a t e  expec ta t ion  of privacy in  person- 

a l  possessions he l e f t  behind in  premises vacated nea r ly  a  year  

before  t h e  search.  

11. The t r i a l  c o u r t '  s f ind ing  t h a t  murder was committed during 

t h e  commission of a  kidnapping i s  supported by t h e  evidence. The 

f a c t  t h a t  appe l l an t  was not  charged wi th  kidnapping does not  pre- 

c lude t h e  c o u r t  o r  j u r y  from cons ider ing  t h i s  circumstance as  cause 

f o r  aggravat ion.  

111. Evidence in  t h e  record t h a t  one of the  v i c t i m ' s  recogni-  

zed one of the  a s s a i l a n t s  was s u f f i c i e n t  t o  support  t he  t r i a l  

c o u r t ' s  f i nd ing  t h a t  t h e  murder was committed to  avoid a r r e s t .  

I V .  The events  surrounding t h e  s l ay ings  i n  t h i s  case  were ac- 

companied by such a d d i t i o n a l  f a c t s  a s  t o  s e t  it a p a r t  from the  norm 

of c a p i t a l  f e l o n i e s .  The t r i a l  judge did not e r r  i n  f ind ing  t h a t  

t he  murders was heinous,  a t r o c i o u s ,  o r  c r u e l .  

V .  The f a c t s  of t h i s  cae a r e  s u f f i c i e n t  t o  show the  heighten- 

ed premedi ta t ion requi red  by t h i s  aggravat ing circumstance.  

V I .  Mi t iga t ing  circumstance of diminished capac i ty  was waived 

f o r  f a i l u r e  t o  argue such f a c t o r  to  t h e  j u r y  o r  to  o b j e c t  t o  t h e  

c o u r t ' s  i n s t r u c t i o n  t o  the  ju ry  which did not include a  charge on 

t h i s  m i t i g a t i n g  f a c t o r .  

V I I .  Appellant  did  not  o b j e c t  t o  the  ques t ion  presented in  h i s  

b r i e f .  Objections t o  ques t ions  n o t  made a t  t r i a l  can not  be r a i s e d  

f o r  t h e  f i r s t  time on appeal.  
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V I I I .  The t r i a l  c o u r t ' s  f i n d i n g  t h a t  a p p e l l a n t ' s  a g e  o f  18 

y e a r s  w a s  n o t  a m i t i g a t i n g  c i r c u m s t a n c e  i s  s u p p o r t e d  by t h e  

e v i d e n c e .  



ARGUMENT 

ISSUE I 

THE TRIAL COURT D I D  NOT ERR I N  D E N Y I N G  APPEL- 
LANT'S MOTION TO SUPPRESS PHYSICAL EVIDENCE 
OBTAINED FROM STEPFATHER'S HOME. 

A p p e l l a n t ' s  s t e p f a t h e r ,  Robert Kokx, t e s t i f i e d  a t  t h e  hear ing  

on t h e  motion t o  suppress  t h a t  he gave p o l i c e  a  s k i  mask owned by 

a p p e l l a n t  because he be l ieved  t h e  o f f i c e r  was a c t i n g  a t  a p p e l l a n t ' s  

r e q u e s t .  (R 1022) This test imony was r ebu t t ed  by O f f i c e r  Hal l iday  

who t e s t i f i e d  t h a t  he did  not  t e l l  Kokx he was a c t i n g  a t  a p p e l l a n t ' s  

r e q u e s t ,  no r  did he imply t h a t  he had j u d i c i a l  a u t h o r i z a t i o n  t o  

s ea rch  the  house wi thout  t h e  owner 's  consent .  (R 1039) Ha l l i day  

t e s t i f i e d  t h a t  he t o l d  Kokx he had reason t o  b e l i e v e  t h a t  a  mask 

used by a p p e l l a n t  dur ing  the  commission of t h e  homicides was loca t ed  

i n s i d e  t h e  Kokx home. (R 1038 - 1039) He s a i d  Kokx i n v i t e d  him in -  

s i d e  t h e  house and went o f f  t o  look f o r  t he  mask. (R 1038) Kokx 

r e tu rned  with  t h e  mask and gave it t o  t h e  o f f i c e r  bu t  requested a  

r e c e i p t ,  which he was given.  (R 1038) The t r i a l  cour t  ru l ed  t h a t  

a p p e l l a n t  had no s t and ing  t o  c o n t e s t  t h e  search  and denied t h e  mo- 

t i o n  t o  suppress .  (R 1068 - 1069) 

A. The Premises 

To p r e v a i l  on a  claim t h a t  evidence was se ized  i n  v i o l a t i o n  of  

t h e  f o u r t h  amendment, t h e  defendant bears  t h e  burden of demonstrat-  

ing a  l e g i t i m a t e  expec t a t i on  of p r ivacy  i n  t h e  a r e a  invaded. Rakas 

v .  United S t a t e s ,  439 U.S. 128,  140,  99 S.Ct. 421,  58 L.Ed.2d 387 

(1 978) . The leg i t imacy  of t h e  defendant '  s p r ivacy  claim i s  de t e r -  

mined by t h e  t o t a l i t y  of t h e  c i rcumstances .  - I d . ,  439 U.S. a t  152; 

United S t a t e s  v .  Baron-Manti l la ,  743 F.2d 868,  870 (11 th  C i r .  
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1984). 

• The evidence e l i c i t e d  a t  t h e  suppress ion  hear ing  c l e a r l y  e s t ab -  

l i s h e s  t h a t  a p p e l l a n t  a t  one time occupied a  gues t  bedroom i n  h i s  

s t e p f a t h e r ' s  home. Appe l l an t ' s  s t e p f a t h e r  t e s t i f i e d  a t  t h e  hear ing  

t h a t  a p p e l l a n t  came t o  l i v e  w i th  he and h i s  wi fe  i n  January of 1982; 

a p p e l l a n t  was a r r e s t e d  on un re l a t ed  charges  i n  t h e  summer of t h a t  

same year  and has no t  l i v e d  a t  t h e  house s i n c e  t h a t  time. (R 106,  

1015 - 1016) Thus, when p o l i c e  ob ta ined  t h e  mask i n  June of 1983, 

a p p e l l a n t  had no t  l i v e d  a t  t h e  house f o r  n e a r l y  a  year .  M r .  Kokx 

t e s t i f i e d  f u r t h e r ,  t h a t  a p p e l l a n t  had no p r o p r i e t a r y  i n t e r e s t  i n  t h e  

house and he paid no r e n t  dur ing h i s  s t a y  t h e r e .  (R 1013, 1014) 

The D i s t r i c t  Courts of Appeal have recognized s tanding  i n  cases  

where t h e  defendant has r e s ided  on premises f o r  only  a  s h o r t  per iod a 
of t ime ,  even i f  on ly  on a  par t - t ime  b a s i s .  See e . g . ,  DelaPaz v  

S t a t e ,  453 So.2d 445 ( F l a .  4  DCA 1984) (pa r t - t ime) ;  Walker v.  S t a t e ,  

433 So.2d 644 (F l a .  2  DCA 1 9 8 3 ) ( f u l l  t i m e ) ;  Shade v .  S t a t e ,  400 

So.2d 850 (F l a .  1 DCA 1981) ( f u l l - t i m e )  . This cou r t  has drawn t h e  

l i n e ,  however, where i t  appear c l e a r  from t h e  record  t h a t  t h e  defen- 

dan t  has  r e l i nqu i shed  c o n t r o l  o r  possess ion  of t h e  premises.  See 

Jones  v .  S t a t e ,  332 So.2d 61 5  (F l a .  1976) (consen t  g iven by landlady  

a f t e r  defendant  had abandoned shack) .  See a l s o ,  Abel v .  United 

S t a t e s ,  362 U.S. 217, 80 S.Ct. 1056, 4  L.Ed.2d 1019 (1960)(defendant 

paid  b i l l  and vacated h o t e l  room); United S t a t e s  v. Annese, 631 F.2d 

1041 ( 1 s t  C i r .  1980) (defendants  vacated house r en t ed  f o r  t h e  week- 

end) . On t h e  a u t h o r i i t y  above-ce i ted ,  a p p e l l a n t  had no reasonable  

a expec ta t i on  of p r ivacy  i n  premises he had vacated n e a r l y  a  year  be- 

f o r e  t h e  search .  
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. P e r s o n a l  E f f e c t s  

The t e s t i m o n y  e l i c i t e d  a t  t h e  s u p p r e s s i o n  h e a r i n g  e s t a b l i s h e d  

t h a t  a p p e l l a n t ' s  s t e p f a t h e r  found t h e  mask i n s i d e  t h e  bedroom c l o s e t  

i n  a  c l o s e d  c a r d b o a r d  box. (R 1008 ,  1010)  The re  was no e v i d e n c e  

t h a t  t h e  box  c o n t a i n e d  p r o p e r t y  o t h e r  t h a n  t h a t  o f  t h e  d e f e n d a n t .  

A p p e l l a n t  a r g u e s  t h a t  h i s  s t e p f a t h e r ' s  c o n s e n t  t o  t h e  s e a r c h  of  t h e  

h o u s e  c o u l d  n o t  e x t e n d  t o  a  box which c o n t a i n e d  o n l y  t h e  a p p e l l a n t ' s  

p e r s o n a l  b e l o n g i n g s .  

T h e r e  are a  l i n e  o f  C a l i f o r n i a  c a s e s  which h o l d  t h a t  p a r e n t a l  

c o n s e n t  does  n o t  ex tend  t o  t h e  c h i l d ' s  p e r s o n a l  e f f e c t s .  I n  P e o p l e  

v .  Egan, 250 Cal. App. 2d 433 ,  58  Ca l .  R p t r .  627 (2d D i s t .  1 9 6 7 ) ,  

f o r  example ,  t h e  c o u r t  h e l d  t h a t  a s t e p f a t h e r ' s  c o n s e n t  t o  s e a r c h  a n  

a p a r t m e n t  s h a r e d  by t h e  d e f e n d a n t  d i d  n o t  e x t e n d  t o  a bag owned by 

t h e  d e f e n d a n t  i n  which t h e  s t e p f a t h e r  had no ownersh ip  i n t e r e s t .  

S e e  a l s o ,  4  ALR 4 t h  196 a t  220 ,  E v i d e n c e - S e i z u r e  A u t h o r i z e d  by Rela-  

t i v e .  I n  o u r  own s t a t e ,  t h i s  c o u r t  h a s  r e c o g n i z e d  t h a t  c o n s e n t  

g i v e n  by a  woman who l i v e d  w i t h  t h e  d e f e n d a n t  d i d  n o t  e x t e n d  t o  p e r -  

s o n a l  e f f e c t s  l o c a t e d  i n  a c l o s e t  s e t  a s i d e  e x c l u s i v e l y  f o r  t h e  de- 

f e n d a n t ' s  u s e .  See  S i l v a  v .  S t a t e ,  344 So.2d 559 ,  564 ( F l a .  1 9 7 7 ) .  

I n  e a c h  of  t h e s e  c a s e s ,  however,  t h e r e  i s  no d i s p u t e  t h a t  t h e  de fen -  

d a n t  r e s i d e d  a t  t h e  p r e m i s e s  s e a r c h e d .  Here ,  however ,  t h e r e  i s  e v i -  

dence  t h a t  a p p e l l a n t  had n o t  r e s i d e d  a t  t h e  p r e m i s e s  f o r  n e a r l y  a 

y e a r .  

I n  t h e  p r e s e n t  c a s e ,  t h e  t e s t i m o n y  e s t a b l i s h e d  t h a t  a p p e l l a n t  

l e f t  b e h i n d  p e r s o n a l  i t ems  when he  r e l i n q u i s h e d  p o s s e s s i o n  o f  t h e  

bedroom i n  1982. M r .  Kokx t e s t i f i e d  t h a t  a p p e l l a n t  d i d  n o t  a s k  him 

t o  keep t h e  a r t i c l e s  i n  s t o r a g e  u n t i l  h e  r e t u r n e d .  (R 1018) Kokx 
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t e s t i f i e d  f u r t h e r  t h a t  he removed most of a p p e l l a n t ' s  belongings 

from t h e  room when a  house gues t  used it dur ing  a  v i s i t .  L a t e r ,  

Kokx took a l l  of a p p e l l a n t ' s  persona l  e f f e c t s  and d i scarded  them a t  

t h e  c i t y  dump. ( R  1021 , 1026) 

I t  i s  no t  a  s ea rch  f o r  p o l i c e  t o  r e t r i e v e  proper ty  which a  de- 

fendant  has  v o l u n t a r i l y  abandoned i n  an a r e a  where he has no reason-  

a b l e  expec t a t i on  of p r ivacy ,  Freyre  v .  S t a t e ,  362 So.d 989,  991 

( F l a .  3  DCA 1978) ,  a s  where a  person leaves  behind proper ty  i n  a  

h o t e l  room o r  shack which has been vacated.  Abel v. S t a t e ,  sup ra ;  

Jones  v .  S t a t e ,  supra .  Cent ra l  t o  t h i s  l i n e  of cases  i s  t h e  c o u r t ' s  

reasoning  t h a t  t h e  defendant has no reasonable  expec t a t i on  of p r i -  

vacy i n  premises which he has  abandoned o r  vacated.  This l o g i c  may 

be extended t o  inc lude  persona l  i tems l e f t  on vacated premises.  In  

t h e  p re sen t  c a s e ,  appe l l an t  l e f t  persona l  a r t i c l e s  on premises he 

vaca ted  n e a r l y  a  yea r  be fo re  t h e  search .  C lea r ly ,  under t h e  r a t i o n -  

a l e  of t h e  above-ci ted ca ses ,  he had no l e g i t i m a t e  expec t a t i on  of 

p r ivacy  i n  t h e  a r t i c l e s  l e f t  behind. 

Appel lant  c i t e s  S t a t e  v .  P r e s t o n ,  387 So.2d 495 (F l a .  5  DCA 

1980) f o r  t h e  p ropos i t i on  t h a t  consent  is l i m i t e d  t o  a r e a  of equal  

access .  The F i f t h  D i s t r i c t  Court of Appeal held  i n  P re s ton  t h a t  a  

mother who owns t h e  house,  pays t h e  b i l l s  and has access  t o  a  room 

f o r  c l ean ing  purposes has s u f f i c i e n t  j o i n t  occupancy and c o n t r o l  f o r  

purposes of g iv ing  consent t o  s ea rch  a r e a s  over which she has ac- 

c e s s .  Compare, S i l v a  v .  S t a t e ,  supra  (consent  t o  search  given by 

woman who shared house wi th  defendant d id  not  extend t o  c l o s e t  used 

e x c l u s i v e l y  by defendna t ) .  Assuming t h e  s t e p f a t h e r  had equal  access  

t o  t h e  bedroom, a p p e l l a n t  submits t h a t  such access  d id  no t  extend t o  
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a  c losed  box loca t ed  i n s i d e  t h e  bedroom c l o s e t .  

A p p e l l a n t ' s  p o s i t i o n  would be a rguable  i f  t h e  f a c t s  e s t a b l i s h e d  

j o i n t  dominion and c o n t r o l  of t h e  premises.  The record i n  t h i s  c a s e ,  

however, i s  c l e a r  t h a t  a p p e l l a n t  had n o t  l i ved  on t h e  premises f o r  

over  a  year  and, t h e r e f o r e ,  d i d  n o t  share  dominion and c o n t r o l  w i th  

t h e  s t e p f a t h e r .  Absent a  showing of  j o i n t  c o n t r o l ,  t h e  Pres ton  

op in ion  simply has no a p p l i c a t i o n  t o  t h e  f a c t s  of t h i s  case .  



ISSUE I1 

THE TKIAL COURT D I D  NOT ERR I N  FINDING, AS AN 
AGGRAVATING CIRCUMSTANCE, THAT THE CAPITAL 
FELONY WAS COMMITTED I N  THE COURSE OF A 
KIDNAPPING. 

The t r i a l  c o u r t  found s i x  aggrava t ing  circumstances and no 

m i t i g a t i n g  circurnstances.  (R 243 - 248) The f i r s t  aggrava t ing  c i r -  

cumstance, t h a t  t h e  defendant was p rev ious ly  convicted of ano the r  

c a p i t a l  fe lony  o r  of a  fe lony  involv ing  t h e  use of t h r e a t  o r  v io-  

l ence  t o  t h e  person,  9921 .I41 (5) (b )  , F l o r i d a  S t a t u t e s .  (R 245) , i s  

n o t  con te s t ed  by the  a p p e l l a n t .  

The second aggrava t ing  circumstance app l i ed  was 9921 .I41 (5) (d )  , 

F l o r i d a  S t a t u t e s .  That s e c t i o n  prov ides :  

(d)  The c a p i t a l  fe lony  was committed whi le  t he  
defendant was engaged, o r  was an accomplice,  i n  
t h e  commission o f ,  o r  an a t tempt  t o  commit, o r  
f l i g h t  a f t e r  committing o r  a t t empt ing  t o  commit, 
any robbery,  r ape ,  a r s o n ,  b u r g l a r y ,  kidnapping 
o r  a i r c r a f t  p i r acy  o r  t h e  unlawful throwing,  
p l ac ing ,  o r  d i s cha rg ing  of a  d e s t r u c t i v e  device 
o r  bomb. 

The t r i a l  judge found t h a t  a p p e l l a n t  took e i g h t  year o ld  Chris  F r i -  

d e l l a  t o  another  p a r t  of t h e  house and confined him t h e r e  wi th  t he  

i n t e n t  t o  t e r r o r i z e  h i s  f a t h e r ,  Steve F r i d e l l a ,  one of t h e  murder 

v i c t i m s .  The c o u r t  f u r t h e r  found t h a t  ano ther  purpose of t h e  con- 

f inement was t o  reduce t h e  r i s k  t h a t  F r i d e l l a  would r e s i s t  dur ing  

t h e  course  of t he  c r imina l  episode.  (R 245) 

Appel lant  o b j e c t s  t o  t h e  f i n d i n g  of t h i s  aggrava t ing  circum- 

s t a n c e  f o r  t h e  fol lowing reasons :  (1) a p p e l l a n t  was no t  charged 

with  kidnapping dur ing  t h e  g u i l t  phase of t h e  t r i a l  and (2) t h e  

evidence produced a t  e i t h e r  phase of t h e  t r i a l  d id  not  prove t h e  

crime of kidnapping beyond a  reasonable  doubt.  We address  t h e  l a s t  



i s s u e  f i r s t .  

During t h e  pena l ty  phase ,  t h e  j u r y  was i n s t r u c t e d ,  wi thout  

o b j e c t i o n ,  t h a t  t h e  murder was committed whi le  t h e  defendant was 

engaged i n  t h e  commission of a  kidnapping.  The cou r t  s a i d :  

The crime of murder i s  a  c a p i t a l  fe lony.  Two, 
t h e  crime f o r  which t h e  defendant i s  t o  be sen- 
tenced was committed whi le  he was engaged i n  t h e  
commission of t h e  crime of kidnapping. 

Kidnapping - -  F l o r i d a  S t a t u t e  787.01, be fo re  you 
f i n d  kidnapping a s  an aggrava t ing  circumstance 
t h e  s t a t e  must e s t a b l i s h  t h e  fol lowing two e l e -  
ments beyond a  reasonable  doubt :  Richard Cooper 
f o r c i b l y  abducted o r  imprisoned another  person ,  
t o  w i t :  Chr i s  F r i d e l l a ,  a g a i n s t  h i s  w i l l  and 
wi thout  l awfu l  a u t h o r i t y .  Richard Cooper d id  so 
wi th  t he  i n t e n t  t o  commit a ,  [ s i c ]  i n f l i c t  bod- 
i l y  harm upon o r  t o  t e r r o r i z e  t h e  v i c t im  o r  
another  person. 

Confinement of a  c h i l d  under t h e  age of t h i r t e e n  
i s  a g a i n s t  h i s  w i l l  w i th in  t h e  meaning of t h i s  
d e f i n i t i o n  i f  such con£ inement i s  wi thout  t h e  
consent  of h i s  pa ren t  o r  l e g a l  guardian.  

The evidence produced a t  both phases of t h e  t r i a l  e s t a b l i s h e d  

t h a t  a p p e l l a n t  removed Chris  F r i d e l l a  t o  another  p a r t  of t h e  house 

and confined him t h e r e .  (R 91 7 ,  920, 1 1  33,  1441) Paul Ska ln ik ,  

a p p e l l a n t ' s  ce l lma te  f o r  a  per iod of t ime ,  t e s t i f i e d  t h a t  S teve  F r i -  

d e l l a  argued wi th  a p p e l l a n t  and t h a t  C h r i s ,  who was presen t  i n  t h e  

room, became f r igh t ened .  (R 1440) Chris  was separa ted  from h i s  

f a t h e r  immediately fol lowing t h e  c o n f r o n t a t i o n  wi th  a p p e l l a n t .  (R 

The evidence i s  c l e a r  t h a t  a p p e l l a n t  was engaged i n  t he  commis- 

s i o n  of a  kidnapping a t  t h e  time of t h e  murders. Although most 

c a s e s  under t h i s  subsec t ion  involve s i t u a t i o n s  where t h e  murder 



v i c t i m  i s  the  s u b j e c t  of t h e  kidnapping,3  a p p e l l e e ' s  r e sea rch  re-  

v e a l s  one case  where t h e  f a c t s  show o therwise .  In  P a t r i c k  v .  S t a t e ,  

437 So.2d 1072 ( F l a .  1983) t h e  defendant took hostages  and k i l l e d  a  

p o l i c e  o f f i c e r  who at tempted t o  rescue  t h e  v i c t ims .  The defendant  

was convicted of f i r s t - d e g r e e  murder of t h e  p o l i c e  o f f i c e r  and t h i s  

c o u r t  upheld a  f i nd ing  by the  t r i a l  c o u r t  t h a t  t h e  murder was com- 

mi t t ed  whi le  t h e  defendant was engaged i n  t h e  commission of a  kid- 

napping. According t o  t h e  F i t z p a t r i c k  c a s e ,  t h e  aggrava t ing  circum- 

s t a n c e  of subsec t ion  (5 ) (d )  was p rope r ly  appl ied  t o  t he  f a c t s  of 

t h i s  ca se  where t h e  murder v i c t i m  was n o t  t h e  s u b j e c t  of t h e  kid- 

napping. 

A p p e l l a n t ' s  sugges t ion  t h a t  a  f i nd ing  on t h i s  aggravat ing c i r -  

cumstance i s  improper because t h e  defendant  was not  charged wi th  t h e  

s u b s t a n t i v e  o f f ense  of kidnapping i s  wi thout  m e r i t .  Although most 

c a s e s  r e l y i n g  on t h i s  aggrava t ing  f a c t o r  do involve kidnapping 

cha rges ,4  t h i s  c o u r t  i n  Stevens v .  S t a t e ,  419 So.2d 1058 ( F l a .  

1982) ,  upheld a  f i nd ing  of t h i s  aggrava t ing  circumstance even though 

t h e  defendant  had n o t  been charged wi th  kidnapping Stevens and a  co- 

defendant  were i nd i c t ed  f o r  one count of f i r s t - d e g r e e  murder. The 

evidence produced a t  t r i a l  e s t a b l i s h e d  t h a t  t h e  v i c i t m ,  a  conven- 

i ence  s t o r e  c l e r k ,  was robbed, abducted,  raped and k i l l e d .  This  

See e.g. 
S t a t e ,  453 
( F l a .  1984) 
S t a t e ,  438 
(Fla. 1982) 
v .  S t a t e ,  4  

, Pres ton  v.  S t a t e ,  
So.2d 17 ( F l a .  1984 
; Routly v .  S t a t e ,  
So.2d 358 ( F l a .  198 
; Adams v .  S t a t e ,  4  
12 So.2d 332 ( F l a .  

) ; Squ i r e s  v .  s t a t e ,  45 
440 So.2d 1257 ( F l a .  19 
3) ; Stevens v .  s t a t e ,  4  
12 So.2d 850 ( F l a .  1982 

84) ; Card v .  
0  So.2d 208 
83) ; J u s t u s  v .  
19 So.2d 1058 
) ; S t e i n h o r s t  

4  Atkins v .  S t a t e ,  452 So.2d 529 ( F l a .  1984); Pres ton  v.  S t a t e ,  
444 So.2d 939 (F l a .  1984);  J u s t u s  v .  S t a t e ,  438 So.2d 358 (F l a .  
1983). 



c o u r t  upheld a  f i n d i n g  t h a t  t h e  murder occurred dur ing  t h e  commis- 

s i o n  of a  kidnapping.  Thus, t h e  f a i l u r e  t o  charge a p p e l l a n t  wi th  

t h e  crime of kidnapping d id  no t  p rec lude  t h e  t r i a l  cou r t  from r e l y -  

ing  upon evidence of t h e  kidnapping (presen ted  dur ing  bo th  phases of 

t h e  t r i a l )  a s  an aggrava t ing  c i rcumstance.  



ISSUE I11 

THE TKIAL COURT D I D  NOT ERR I N  FINDING, AS AN 
AGGRAVATING FACTOR, THAT THE CAPITAL FELONY WAS 
COMMITTED FOR THE PURPOSE OF A V O I D I N G  ARREST. 

The t h i r d  aggrava t ing  circumstance found by t h e  c o u r t  was 

59121 .I41 (5) (e )  , t h e  c a p i t a l  fe lony  was committed t o  avoid a r r e s t  o r  

t o  e f f e c t  an escape from custody.  The t r i a l  judge found t h a t  one of 

t h e  v i c t i rn ' s  r ecogn i t i on  of J. D. Walton was p a r t l y  r e spons ib l e  f o r  

t h e  t r i p l e  s l a y i n g .  (R 245) The record suppor t s  t h i s  f i nd ing .  (R 

917) 

This  c o u r t  has c o n s i s t e n t l y  upheld a  f i n d i n g  of t h i s  aggrava- 

t i n g  circumstance where t h e r e  is  evidence i n  t h e  r eco rd ,  such a s  

h e r e ,  t h a t  t h e  v i c t i m  knew and could have i d e n t i f i e d  t h e  defendant 

a o r  one of t h e  a s s a i l a n t s .  See e .g . ,  Adams v.  S t a t e ,  412 So.2d 850 

( F l a .  1982);  Card v .  S t a t e ,  453 So.2d 1 7  (F l a .  1984);  Vaught v. 

S t a t e ,  410 So.2d 147 (F la .  1982). The f i n d i n g  t h a t  t h e  c a p i t a l  f e -  

lony was committed f o r  t h e  purpose of avoiding o r  p revent ing  a r r e s t  

and prosecu t ion  i s  supported by t h e  evidence t h a t  t h e  shoot ing  was 

p e r c i p i t a t e d  by one of t h e  v i c t i m ' s  announcement t h a t  he recognized 

one of t h e  masked a s s a i l a n t s .  The t r i a l  c o u r t  d id  n o t  e r r  i n  f i nd -  

ing t h i s  aggrava t ing  c i rcumstance.  



ISSUE I V  

THE TRIAL COURT D I D  NOT ERR I N  FINDING, AS AN 
AGGRAVATING CIRCUMSTANCE, THAT THE MURDER WAS 
ESPECIALLY HEINOUS, ATROCIOUS OK CRUEL. 

The f o u r t h  aggrava t ing  circumstance found by t h e  cou r t  was 

8921 .I41 (5)  (h)  , t h e  c a p i t a l  fe lony  was e s p e c i a l l y  he inous ,  a t r o c i o u s  

o r  c r u e l .  The t r i a l  judge s t a t e d  wi th  r e f e rence  t o  t h i s  aggrava t ing  

c i rcumstance:  

FINDING: The v i c t ims  were l a i d  f ace  down on t h e  
f l o o r  by masked i n t r u d e r s .  A l l  v i c t ims  were 
conscious  having been aroused in  t h e  middle of 
t h e  n i g h t  from t h e i r  s l e e p .  Their  hands were 
bound. They were i n  h e l p l e s s  cond i t i on  and 
whi le  a l i v e  they were made aware of t h e  dec i s ion  
t o  k i l l ,  and were k i l l e d .  C e r t a i n l y ,  t h e  v i c -  
t i m s  were i n  a  p o s i t i o n  of h o r r o r ,  f e a r  and t e r -  
r o r  p r i o r  to  death .  Anything t h e  v i c t i m s  might 
do t o  r e s i s t  would c e r t a i n l y  i n  t h e i r  minds en- 
danger t h e  e i g h t  year  o l d .  The evidence c l e a r l y  
r e v e a l s  t h a t  a l though t h e  v i c t i m  FKIDELLA a l -  
ready was f a t a l l y  wounded, was s t i l l  s t r u g g l i n g ,  
t h e  Defendant re turned  t o  d e l i v e r  a  coupe de 
g r a c e  i n  t h e  form of a  shotgun b l a s t .  However, 
t h i s  was no t  t h e  t r a d i t i o n a l  s t r o k e  of mercy to  
end s u f f e r i n g ,  bu t  t o  be c e r t a i n  t h a t  t h e  v i c t i m  
would be s i l e n c e d  and t h e  crime would be com- 
p l e t e .  F u r t h e r ,  t h e r e  was n o t  one person execu- 
t e d ,  b u t  t h r e e  persons m e r c i l e s s l y  s laughte red  
i n  which butchery t h e  Defendant s u b s t a n t i a l l y  
p a r t i c i p a t e d .  

The events  surrounding the  s l a y i n g  in  t h i s  case  r e a d i l y  d i s t i n -  

gu i sh  i t  from t h e  s l a y i n g s  which occurred i n  Maggard v .  S t a t e ,  399 

( F l a .  and Williams v .  S t a t e ,  So2.d 538 ( F l a .  

1980) ,  c i t e d  by a p p e l l a n t .  The v i c t ims  i n  t hose  cases  were n o t  

aware t h a t  they were going t o  be sho t .  

This aggrava t ing  circumstance contemplates t h e  c o n s c i e n c l e s s ,  

0 p i  t i l e s s  o r  unnecessary i ly  t o r t u r o u s  crime which i s  accompanied by 



such a d d i t i o n a l  a c t s  as  t o  s e t  it a p a r t  from t h e  norm of c a p i t a l  

a f e l o n i e s .  Cooper v .  S t a t e ,  336 So.2d 1133 ( F l a .  1976) ,  c e r t .  de- 

n i e d ,  431 US. 925,  97 S.Ct. 2200, 53 L.Ed.2d 239 (1977); S t a t e  v .  

Dixon, 283 So.2d 1 ,  9  (F l a .  1973) ,  c e r t .  den ied ,  416 U.S. 943, 94 

S.Ct. 1950, 40 L.Ed.2d 295 (1974). In  Cooper, t h e  defendant sho t  

h i s  v i c t i m  immediately upon con f ron t ing  him. The v i c t im  died in -  

s t a n t l y  and p a i n l e s s l y ,  wi thout  any a d d i t i o n a l  a c t s  which made t h e  

k i l l i n g  heinous wi th in  t h e  meaning of t h e  s t a t u t e .  In  c o n t r a s t ,  t h e  

t h r e e  v i c t i m s  i n  t h i s  case  were hearded i n t o  t h e  l i v i n g  room, bound, 

and forced  t o  l i e  f ace  down on t h e  f l o o r  while one of t h e  i n t r u d e r s  

ransacked the  house. The v i c t ims  were undoubtedly made aware of t h e  

dec i s ion  t o  k i l l  s i n c e  t h e  record  shows t h a t  a  gun pointed a t  t h e  

head of one of t h e  v i c t ims  m i s f i r e d  t h r e e  t imes.  ( R  925,  1443) 

This case  i s  most l i k e  t h e  execu t ion - s ty l e  s l a y i n g  which t h i s  

c o u r t  considered i n  White v .  S t a t e ,  403 So.2d 331 ( F l a .  1981).  In  

White t h e  e i g h t  v i c t ims  were s h o t  execu t ion - s ty l e  i n  t h e  back of t h e  

head. In  upholding t h e  t r i a l  j udge ' s  f i n d i n g  of heinous ,  a t r o c i o u s  

o r  c r u e l ,  t h i s  cou r t  s a i d :  

The c a l c u l a t e d  s l a u g h t e r  of s i x  i n d i v i d u a l s  and 
a t tempted s l a u g h t e r  of two o t h e r s  c o n s t i t u t e s  an 
a t r o c i t y  which s e t s  t h e  c a p i t a l  f e l o n i e s  a p a r t  
from t h e  "norm" of c a p i t a l  f e l o n i e s .  Even one 
of t h e  co- fe lons  cha rac t e r i zed  t h e  episode a s  
" t h e  S t .  V a l e n t i n e ' s  Day Massacre." 

C r u c i a l  t o  a  f i n d i n g  of t h i s  aggrava t ing  circumstance is a  

showing t h a t  t h e  v i c t i m  was aware of h i s  impenadindg death .  See 

Clark v .  S t a t e ,  443 So.2d 973, 977 ( F l a .  1983) ,  c e r t .  den ied ,  - U.S 

, 104 S.Ct. 2400, 81 L.Ed.2d 356 (1984). In t h i s  c a s e ,  i n  

-26- 



a d d i t i o n  t o  test imony t h a t  Walton's  gun m i s f i r e d  t h r e e  times when he 

a t tempted t o  shoot  t h e  f i r s t  v i c t i m ,  Steve F r i d e l l a ,  t h e r e  is  a l s o  

evidence t h a t  F r i d e l l a  pleaded f o r  h i s  l i f e  before  he was k i l l e d .  ( R  

1444) Compare, Lightbourne v .  S t a t e ,  438 So.2d 380 ( F l a .  1983) ,  

c e r t .  den ied ,  - U.S. - , 104 S.Ct. 1330, 79 L.Ed.2d 725 (1984) 

( v i c t i m  forced t o  submit t o  sexua l  r e l a t i o n s  wi th  defendant p r i o r  t o  

h e r  d e a t h ,  whi le  pleading f o r  h e r  l i f e ) .  

The events  surrounding t h e  s l a y i n g s  i n  t h i s  case  were accompan- 

ied by such a d d i t i o n a l  a c t s  a s  t o  s e t  i t  a p a r t  from the  norm of cap- 

i t a l  f e l o n i e s .  The t r i a l  judge did  n o t  e r r  i n  f i nd ing  t h e  app l i ca -  

b i l i t y  of t h i s  aggrava t ing  circumstance.  

C i t i n g  Provence v .  S t a t e ,  337 So.2d 783 ( F l a .  1976) ,  c e r t .  de- 

n i e d ,  431 U.S. 969, 97 S.Ct. 2929, 53 L.Ed.2d 1065 (1977) ,  a p p e l l a n t  

a rgues  t h a t  t h e  t r i a l  c o u r t  gave improper double cons ide ra t ion  to  a  

s i n g l e  circumstance -by c i t i n g  t h a t  a p p e l l a n t  had prev ious ly  been 

convic ted  of a  c a p i t a l  fe lony  and t h a t  t h e  c a p i t a l  fe lony was espec- 

i a l l y  he inous ,  a t r o c i o u s  o r  c r u e l .  The p r i n c i p l e  of Provence i s  no t  

a p p l i c a b l e  here .  In Provence t h i s  c o u r t  held  t h a t  proof t h a t  a  cap- 

i t a l  fe lony  was committed dur ing t h e  course  of a  robbery n e c e s s a r i l y  

was based on t h e  same a spec t  of t h e  crime t h a t  provided t h e  bases  

f o r  f i n d i n g  t h e  motive of pecuniary ga in .  The same reasoning does 

n o t  apply t o  t h e  two aggrava t ing  circumstances c i t e d  by a p p e l l a n t .  

The previous  convic t ion  and t h e  heinousness of t h e  crime a r e  separ -  

a t e  c h a r a c t e r i s t i c s  n o t  based on t h e  same e s s e n t i a l  f a c t s .  Thus, 

t h e r e  was no improper doubling of aggrava t ing  c i rcumstances .  Com- 

pare  Waterhouse v .  S t a t e ,  429 So.2d 301 ( F l a .  1983) (prev ious  convic-  

a t i o n  and pa ro l e  s t a t u t s  a r e  d i s t i n c t  c h a r a c t e r i s t i c s  based on 

d i f f e r e n t  f a c t s ) .  



ISSUE V 

THE TRIAL COURT D I D  NOT ERR I N  FINDING, AS AN 
AGGRAVATING CIRCUMSTANCE, THAT THE MURDER WAS 
COMMITTED I N  A COLD, CALCULATED, AND PREMEDITA- 
TED MANNER. 

The f i f t h  aggrava t ing  circumstance found by the  c o u r t  was 

§921 .141(5 ) ( i ) ,  t h e  c a p i t a l  fe lony  was committed i n  a  c o l d ,  c a l c u l a -  

t ed  and premeditated manner wi thout  any pre tense  of  moral o r  l e g a l  

j u s t i f i c a t i o n .  The t r i a l  judge s t a t e d  wi th  r e f e rence  t o  t h i s  aggra- 

v a t i n g  c i rcumstance:  

FINDING: The Defendant t r ave l ed  a  s u b s t a n t i a l  
d i s t a n c e  armed and prepared t o  do v io l ence  and 
murder; t h e  on ly  reasonable  i n fe rence  being t h a t  
a  minimurn p a r t  of t he  o v e r a l l  p lan was it might 
become necessary  t o  k i l l .  When i t  was decided 
t h a t  t h e  v i c t ims  would be k i l l e d ,  the  Defendant 
f i r e d  i n i t i a l l y  t h r e e  shotgun b l a s t s  and r e t u r n -  
ed t o  f i r e  a  f o u r t h  i n t o  FRIDELLA who was a b l e  
t o  r a i s e  up before  t h e  l a s t  sho t .  There was 
premedi ta t ion upon premedi ta t ion .  There was 
c e r t a i n l y  p l e n t y  of time f o r  r e f l e c t i o n  and 
p l en ty  of time f o r  p remedi ta t ion ;  murder being 
considered a s  an obvous p o s s i b l i  t y  i n  t h e  mini- 
mum o v e r a l l  p lan.  There was c e r t a i n l y  no pre-  
t e n s e  of any moral o r  l e g a l  j u s t i f i c a t i o n .  

I t  i s  t h e  C o u r t ' s  f i n d i n g  t h a t  each one of t h e  
aggrava t ing  c i rcumstances  a lone  i s  s u f f i c e n t  and 
t h e r e  a r e  no m i t i g a t i n g  cirumstances e s a t a b l i s h -  
ed by t h e  Defendant. The pena l ty  of dea th  i s  
a p p r o p r i a t e  when each of t he  aggrava t ing  circum- 
s t a n c e s  a r e  considered s e p a r a t e l y  and of course  
where j o i n t l y  considered t h e  dea th  pena l ty  r e -  
mains app rop r i a t e .  

The Court i n  enunc ia t ing  the  aggrava t ing  circum- 
s t a n c e s  has  considerded the  evidence most favor-  
a b l e  t o  t he  Defendant, though n o t  necesary  t o  
t he  conc lus ion  he re in .  I t  i s ,  however, t h i s  
Cour t ' s  f u r t h e r  f i nd ing  t h a t  t o  and beyond every 
reasonable  doubt the  i n t i a l  p lan was t o  a s s a s s i -  
n a t e  and execute  t h e  v i c t ims .  This i s  borne ou t  
by t h e  f a c t  t h a t  JASON D. WALTON increased  t h e  
volume of the  t e l e v i s o n  s e t ;  t h e r e  was no a t -  
tempt t o  bind t h e  l e g s  of t h e  v i c i tms  and t h a t  
t h e  boy was segregated immediately. I t  i s  c l e a r  



t h a t  the re  was no attempt on the  pa r t  of JASON 
D. WALTON t o  d isguise  h i s  voice and t h a t  he 
faced the  i n i t i a l  r i s k  of being recognized in  
s p i t e  of the  mask. This Court f inds  t h a t  t h e  
death and execution of each of the vict ims was 
cold ly  planned, premeditated and ca lcula ted  
p r i o r  t o  t h e i r  en t ry  i n t o  the  premises in- s  i e  
of the  p a r t l y  exculpatory statements a t t r lbuFe8  
t o  the malefactors  hear in .  

This aggravating f a c t o r  r equr ies  a  degree of premeditation ex- 

ceeding t h a t  necessary to  support  a  f inding of premeditated f i r s t -  

degree murder. Hardwick v. S t a t e ,  461 So.2d 79 (Fla .  1984); Smith 

v.  S t a t e ,  424 So.2d 726 (Fla .  1982),  c e r t .  denied. ,  - U.S. - , 103 

S.Ct. 3129, 77  L.Ed.2d 1379 (1983); J e n t  v. S t a t e ,  408 So.2d 1024 

(Fla .  1981),  c e r t .  denied,  457 U.S. 1111, 102 S.Ct. 2916 , 73 

L.Ed.2d 1322 (1982). This court  has previously applied t h i s  aggra- 

va t ing  circumstance t o  those murders which a r e  character ized as  exe- 

cu t ion  by con t rac t  murders or witness e l iminat ion  murders. Herring 

v .  S t a t e ,  446 So.2d 1049, 1057 (Fla .  1984). See e .g . ,  Menendez v.  

S t a t e ,  419 So.2d 3121 (Fla .  1982) ; McCray v. S t a t e ,  416 So.2d 804 

(Fla .  1982); Combs v.  S t a t e ,  403 So.2d 418 (Fla .  1981), c e r t .  de- 

n ied ,  456 U.S. 984, 102 S.Ct. 72 L.Ed.2d 862 (1982). 

In the  i n s t a n t  case ,  the  record r e f l e c t s  t h a t  appel lan t  shot  

Steve F r i d e l l a  once and then ran from the  house. When Walton disco- 

vered t h a t  the  vict im was s t i l l  a l i v e  he ca l l ed  to  appel lan t  and ap- 

p e l l a n t  returned t o  the house and shot  the vict im once again i n  the  

head. (K 925 - 926) In add i t ion ,  t h e r e  was a l s o  testimony e l i c i t e d  

during the  sentencing phase of the  t r i a l  t h a t  appel lan t  reloaded h i s  

gun before re turn ing  t o  the  house. (R 1446) The f a c t s  of t h i s  case 

a r e  s u f f i c i e n t  t o  show the  heightened premeditation required 



f o r  t he  a p p l i c a t i o n  of t h i s  aggrava t ing  circumstance a s  i t  has been a def ined i n  McCray, J e n t  and Combs. 

This  c o u r t  held  i n  Hardwick v .  S t a t e ,  461 So.2d 79 (F la .  1984) 

t h a t  t h e  premedi ta t ion of a  fe lony  cannot be t r a n s f e r r e d  t o  a  murder 

which occurs  i n  t h e  course  of t h a t  fe lony  f o r  purposes of t h i s  ag- 

g rava t ing  f a c t o r .  The evidence i n  Hardwick e s t a b l i s h e d  t h a t  t h e  de- 

fendant  intended t o  rob t h e  v i c t im  and t h a t  once he began t o  choke 

h e r ,  i t  would have taken more than a  minute f o r  her  t o  d i e .  C i t i n g  

Gorham v.  S t a t e ,  454 So.2d 556 ( F l a .  1984) ,  t h e  cour t  s a i d  t he  f a c t  

t h a t  a  robbery was planned i s  i r r e l e v a n t  t o  t h e  i s s u e  of premedita- 

t i o n .  The c o u r t  went on t o  exp la in  t h a t  t he  aggrava t ing  f a c t o r  of 

premedi ta t  ion "e~nphas i z e s  cold  c a l c u l a t i o n  before  t h e  murder i t -  

s e l f " .  - Id  a t  81 . Evidence t h a t  a p p e l l a n t  reloaded h i s  gun be fo re  

shoot ing  t h e  v i c t im  a  second time was s u f f i c i e n t  t o  e s t a b l i s h  "ca l -  

c u l a t i o n  before  t he  murder." Hardwick, supra .  

On f a c t s  s i m i l a r  t o  those  presented h e r e ,  t h i s  c o u r t  upheld a 

f i n d i n g  of premedi ta t ion a s  an aggrava t ing  f a c t o r  i n  Squi res  v. 

S t a t e ,  450 So.2d 208, 212 (F l a .  1984). Squi res  sho t  t he  v i c i tm  f o u r  

t imes i n  t h e  head wi th  a  revolver  a f t e r  having i n i t i a l l y  wounded the  

man wi th  a  shotgun. In t h e  i n s t a n t  c a s e ,  a p p e l l a n t  wounded t h e  v i c -  

t i m ,  re loaded t h e  gun, and sho t  t he  v i c t im  aga in .  Based on S q u i r e s ,  

t h e  t r i a l  c o u r t ' s  f i nd ing  t h a t  t h e  murder was committed i n  a  c o l d ,  

c a l c u l a t i n g ,  and premeditated f a sh ion  was no t  improper. 

I n  Caruthers  v .  S t a t e ,  - So. 2d - (F la .  Case No. 64,114,  opin- 

ion  f i l e d ,  Feb. 7 ,  1985) [ I 0  F.L.W. 1141, c i t e d  by a p p e l l a n t ,  t h i s  

a c o u r t  he ld  t h a t  t h e  t r i a l  judge e r r e d  i n  f i nd ing  t h a t  t he  murder was 

committed f o r  t h e  purpose of avoiding a r r e s t  and t h a t  t he  c a p i t a l  
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f e lony  was premedi ta ted.  In t h a t  c a s e ,  u n l i k e  h e r e ,  t h e r e  was no 

evidence of heightened premedi ta t ion .  The t r i a l  judge based h i s  

conc lus ions  a s  t o  t h e  ex i s t ence  of bo th  aggrava t ing  f a c t o r s  upon the  

f a c t  t h a t  t h e  v i c t im  knew t h e  defendant .  In t h e  i n s t a n t  ca se ,  i n  

a d d i t i o n  t o  evidence t h a t  t he  v i c t im  knew one of t h e  a s s a i l a n t s ,  

t h e r e  i s  a l s o  evidence t h a t  a p p e l l a n t  re loaded h i s  gun, re tu rned  t o  

t h e  house,  and sho t  t h e  v i c t im  a  second time a f t e r  having i n i t i a l l y  

wounded him. Unlike Caru thers ,  t h e  t r i a l  judge i n  t h i s  case  did  n o t  

base  h i s  conclusion a s  t o  t h e  ex i s t ence  of both  aggrava t ing  f a c t o r s  

upon t h e  same f a c t s .  



ISSUE V I  

THE TRIAL COURT D I D  NOT ERR I N  FAILING TO FIND, 
AS A MITIGATING CIRCUMSTANCE, THAT APPELLANT 
COULD NOT APPRECIATE THE CRIMINALITY OF HIS 
CONDUCT. 

I n  s e n t e n c i n g  a p p e l l a n t  t o  d e a t h  t h e  t r i a l  c o u r t  found no m i t i -  

g a t i n g  c i r c u m s t a n c e s .  The j u r y  was i n s t r u c t e d  on t h r e e  m i t i g a t i n g  

c i r c u m s t a n c e s :  ( 1 )  whe the r  t h e  d e f e n d a n t  a c t e d  unde r  ex t r eme  du r -  

e s s  o r  u n d e r  t h e  s u b s t a n t i a l  domina t ion  o f  a n o t h e r  p e r s o n ,  5921.141 

( 6 ) ( e ) ;  ( 2 )  t h e  age  of t h e  d e f e n d a n t  a t  t h e  t i m e  of t h e  c r i m e ,  

8921 . I41 ( 6 )  ( g )  , and (3 )  any  o t h e r  a s p e c t  o f  t h e  d e f e n d a n t ' s  c h a r a c -  

t e r  and any  o t h e r  c i r c u m s t a n c e  o f  t h e  o f f e n s e .  (R 1607) The sen-  

t e n c i n g  o r d e r  d i s c u s s e s  e a c h  o f  t h e s e  f a c t o r s .  (R 247 - 248) 

A p p e l l a n t  c o n t e n d s  t h a t  t h e  t r i a l  j u d g e  s h o u l d  have  found t h a t  

h i s  c a p a c i t y  t o  a p p r e c i a t e  t h e  c r i m i n a l i t y  o f  h i s  conduc t  o r  t o  con- 

form i t  t o  t h e  r e q u i r e m e n t s  of  law was s u b s t a n t i a l l y  i m p a i r e d .  

S e c t i o n  921 . I41 ( 6 )  ( f )  . A p p e l l a n t ,  however ,  n e v e r  a rgued  t h i s  m i t i -  

g a t i n g  f a c t o r  t o  t h e  j u r y .  (K 1599 - 1602)  Nor d i d  he  o b j e c t  when 

t h e  t r i a l  j u d g e  f a i l e d  t o  g i v e  an  i n s t r u c t i o n  on t h i s  m i t i g a t i n g  

c i r c u m s t a n c e .  (K 1607,  1610) Compare, H a l l  v .  S t a t e ,  403  So.2d 

1 3 2 4 ,  1325 ( F l a .  1981) ( d e f e n s e  c o u n s e l  f a i l e d  t o  a r g r u e  t h e  m i t i g a -  

t i n g  c i r c u m s t a n c e  o f  d i m i n i s h e d  c a p a c i t y ) .  T h i s  c o u r t  h e l d  i n  John-  

s o n  v .  S t a t e ,  438 So.2d 7 7 4 ,  779 ( F l a  1983) t h a t  m i t i g a t i n g  ci rcum- 

s t a n c e s  can  b e  waived.  We submi t  t h a t  t h e  f a i l u r e  t o  a r g u e  t h i s  

m i t i g a t i n g  c i r c u m s t a n c e  t o  t h e  j u r y ,  c o u p l e d  w i t h  c o u n s e l ' s  f a i l u r e  

t o  o b j e c t  t o  t h e  i n s t r u c t i o n s  g i v e n  d u r i n g  t h e  p e n a l t y  phase  of  t h e  

t r i a l ,  c o n s t i t u t e s  a  w a i v e r  o f  t h i s  m i t i g a t i n g  c i r cu rns t ance .  

T h e r e  was t e s t i m o n y  p r e s e n t e d  d u r i n g  t h e  g u i l t  phase  of  t h e  
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t r i a l  t h a t  a p p e l l a n t  had been  d r i n k i n g  on t h e  day  o f  t h e  murders  a b u t  w a s  n o t  i n t o x i c a t e d .  (R 929)  I n  a d d i t i o n ,  c o u n s e l  a rgued  t o  

t h e  j u r y  d u r i n g  t h e  g u i l t  p h a s e  t h a t  a p p e l l a n t  w a s  a c t i n g  w i t h  a de- 

p raved  mind b e c a u s e  of  h i s  u s e  o f  d r u g s  and a l c o h o l .  (R 1228)  T h i s  

c o u r t  h e l d  i n  Simmons v .  S t a t e ,  419 So2.d 3 1 6 ,  319 ( F l a .  1 9 8 2 ) ,  t h a t  

e v i d e n c e  of  a l c o h o l  and m a r i j u a n a  u s e  on t h e  n i g h t  of  t h e  murder  d i d  

n o t  compel a f i n d i n g  o f  t h i s  m i t i g a t i n g  c i r c u m s t a n c e .  Moreover ,  

t h i s  c u r t  h a s  c o n s i s t e n t l y  h e l d  t h a t  i t  l i e s  w i t h i n  t h e  p r o v i n c e  of 

t h e  t r i e r  o f  f a c t  t o  weigh t h e  e v i d e n c e  p r e s e n t e d .  Smi th  v .  S t a t e ,  

407 So.2d 8 9 4 ,  903 ( F l a .  1 9 8 1 ) ;  Lucas  v .  S t a t e ,  376 So.2d 1 1 4 9 ,  1153 

( F l a .  1 9 7 9 ) ;  Harg rave  v .  S t a t e ,  366 So.2d 1 ( F l a .  1 9 7 8 ) ,  c e r t .  de- 

n i e d ,  444  U.S. 9 1 9 ,  100  S.Ct.  239 ,  62 L.Ed.2d 176 (1979) .  The j u d g e  

and  t h e  j u r y  h e a r d  t h e  t e s t i m o n y  and a p p a r e n t l y  conc luded  t h a t  t h e  

t e s t i m o n y  s h o u l d  b e  g i v e n  l i t t l e  o r  no  w e i g h t  i n  t h e i r  d e c i s i o n s .  

T h i s  c o u r t  s h o u l d  n o t  d i s t u r b  t h a t  f i n d i n g .  



ISSUE VII 

OBJECTIONS TO QUESTIONS NOT PRESENTED TO THE 
TRIAL, COURT CANNOT BE RAISED FOR THE FIRST TIME 
ON APPEAL. (Res ta ted)  

Appe l lan t  argues  t h a t  t h e  S t a t e ,  over defense  o b j e c t i o n ,  e l i c i -  

t ed  tes t imony from a  p rosecu tor  w i t n e s s ,  Paul  Ska ln ik ,  t h a t  appel-  

l a n t  planned t o  p re sen t  test imony from p s y c h i a t r i s t s .  C i t i n g  Mag- 

gard v. S t a t e ,  399 So2.d 973 (F l a .  1981) ,  a p p e l l a n t  submits  t h a t  he  

should  no t  have been forced  t o  choose between p re sen t ing  p s y c h i a t r i c  

tes t imony o r  n o t  p r e sen t ing  i t  and having t h e  j u r y  draw an unfavor-  

a b l e  i n f e r e n c e  from h i s  f a i l u r e  t o  do so .  

From t h e  o u t s e t ,  we t ake  i s s u e  wi th  a p p e l l a n t ' s  c la im t h a t  h e  

ob j ec t ed  t o  t h i s  a spec t  of S k a l n i k ' s  test imony.  During t he  pena l ty  

phase of t h e  t r i a l ,  Ska ln ik  t e s t i f i e d  a s  fo l l ows :  

Q.  ( S t a t e s '  At torney)  S p e c i f i c a l l y  as  t o  t h e  
doc to r s  d id  he i n d i c a t e  they were going t o  have 
a  doc to r  t e s t i f y ?  

A. A couple  of p s y c h i a t r i s t s ,  ye s ,  s i r .  

Q. Did he ever  d i s c u s s  wi th  you what h e  
thought h i s  chances were of r e c e i v i n g  t h e  dea th  
pena l ty?  

A. Yes, s i r ,  he d id .  

Q. What d id  he s ay ,  s i r ?  

M r .  Koch: Judge,  excuse me, I ' m  going t o  
o b j e c t .  I t h i n k  t h i s  i s  i r r e l e v a n t .  I t ' s  a  
proceeding beyond t h e  grounds t h e  Court s a i d  
e a r l i e r .  

THE COURT:  Counsel approach t h e  bench. 

Defense counsel  argued dur ing a  s i d e b a r  t h a t  S k a l n i k ' s  test imony 

a t h a t  a p p e l l a n t  t o l d  him he would no t  r e c e i v e  t h e  death  pena l ty  be- 

cause  of h i s  young age was i r r e l e v a n t .  (R 1449 -1450) 



The record i s  c l e a r  t h a t  a p p e l l a n t ' s  o b j e c t i o n  was not  d i r e c t e d  

a t o  t h e  ques t ion  now argued on appeal .  Object ions  t o  ques t ions  no t  

r a i s e d  i n  t h e  t r i a l  cou r t  cannot be considered f o r  t h e  f i r s t  t ime on 

appeal .  Sims v .  S t a t e ,  54 F la .  100,  44 So. 737 (1907);  Brown v .  

S t a t e ,  46 F l a .  159,  35 So. 82 (1903). 

I n  Maggard v .  S t a t e ,  s u p r a ,  c i t e d  by a p p e l l a n t ,  t h e  S t a t e ,  over 

defense  o b j e c t i o n ,  was allowed t o  p re sen t  ex t ens ive  evidence of Mag- 

g a r d ' s  p r i o r  c r imina l  record of nonvio len t  o f f enses .  This evidence 

was in t roduced t o  r ebu t  a  m i t i g a t i n g  c i rcumstance,  p r i o r  c r imina l  

a c t i v i t y  which Maggard had exp res s ly  s t a t e d  he would no t  r e l y  on. 

Id .  a t  97. This cou r t  ru l ed  t h a t  t h e  S t a t e  should not  have been a l -  
p 

lowed t o  p re sen t  damaging evidence a g a i n s t  t h e  defendant t o  r ebu t  a  

m i t i g a t i n g  circumstance t h a t  t h e  defendant had exp res s ly  waived re-  

l i a n c e  upon. The cou r t  f u r t h e r  ru led  t h a t  t h e  j u r y  should no t  be 

advised of t h e  de fendan t ' s  waiver. - Id .  a t  978. The f a c t s  of t h i s  

case  a r e  d i s t i n g u i s h a b l e  from Maggard. Appel lant  d id  no t  waive r e -  

l i a n c e  on any m i t i g a t i n g  f a c t o r ,  and t h e  S t a t e  d id  not  o f f e r  ev i -  

dence t o  r ebu t  a  m i t i g a t i n g  f a c t o r  which had been express ly  waived 

by the  defense .  



ISSUE V I I I  

THE TRIAL COURT D I D  NOT ERK I N  FAILING TO FIND 
APPELLANT'S AGE AT THE TIME OF THE OFFENSE AS A 
MITIGATING CIRCUMSTANCE. 

A t  t h e  t i m e  o f  t h i s  o f f e n s e  a p p e l l a n t  w a s  e i g h t e e n  y e a r s  o f  

age .  The t r i a l  c o u r t  r e j e c t e d  age  as a m i t i g a t i n g  f a c t o r .  (R 248)  

T h i s  c o u r t  s a i d  i n  Peek v .  S t a t e ,  395 So.2d 4 9 2 ,  498 ( F l a . ) ,  

c e r t .  d e n i e d ,  451 U.S. 9 6 4 ,  101 S .Ct .  2036 ,  6 8  L.Ed.2d 342 ( 1 9 8 1 ) ,  

t h a t  t h e r e  i s  "no p e r  se r u l e  which p i n p o i n t s  a p a r t i c u l a r  a g e  as an 

a u t o m a t i c  f a c t o r  i n  m i t i g a t i o n .  The p r o p r i e t y  of  a f i n d i n g  w i t h  re- 

s p e c t  t o  t h i s  c i r c u m s t a n c e  depends  upon t h e  e v i d e n c e  adduced a t  

t r i a l  and a t  t h e  s e n t e n c i n g  h e a r i n g . "  T h i s  c o u r t  conc luded  i n  Peek  

t h a t  t h e  t r i a l  c o u r t ' s  r e j e c t i o n  o f  a g e  twen ty  as a m i t i g a t i n g  f a c -  

t o r  w a s  s u p p o r t e d  by  t h e  e v i d e n c e .  See  a l s o ,  Daughe r ty  v .  S t a t e ,  

41 9  So.2d 1067 ( F l a .  1982)  ( r e l y i n g  on P e e k ,  d e f e n d a n t ' s  a g e  o f  

t w e n t y  r e j e c t e d  as a m i t i g a t i n g  c i r c u m s t a n c e )  . 
I n  t h e  i n s t a n t  c a s e ,  a p p e l l a n t ' s  mo the r  t e s t i f i e d  t h a t  a p p e l -  

l a n t  h a s  l i v e d  on h i s  own s i n c e  h e  w a s  s i x t e e n  y e a r s  o l d ,  f o l l o w i n g  

t h e  d e a t h  o f  h i s  f a t h e r .  (R 1474 - 1476) T h e r e  w a s  a l s o  t e s t i m o n y  

t h a t  a p p e l l a n t  t o l d  a c e l l m a t e  h e  would n o t  r e c e i v e  t h e  d e a t h  p e n a l -  

t y  b e c a u s e  o f  h i s  young a g e .  (R 1452) The c o u r t  d i d  n o t  e r r  i n  re- 

j e c t i n g  t h e  m i t i g a t i n g  f a c t o r  o f  age  u n d e r  t h e  p a r t i c u l a r  c i rcum- 

s t a n c e s  o f  t h i s  c a s e .  



CONCLUSION 

For t h e  reasons  and a u t h o r i t y  c i t e d  h e r e i n ,  appe l l ee  

r e s p e c t f u l l y  r eques t s  t h a t  t h i s  Court a f f i r m  the  judgment and 

sen tences  of death .  
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