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STATEMENT OF THE CASE 

On March 2, 1983 ,  a  t h r e e  c o u r t  i n d i c t m e n t  was f i l e d  i n  

P i n e l l a s  County  C i r c u i t  C o u r t  c h a r g i n g  RICHARD M .  COOPER w i t h  t h e  

t h e  f i r s t  d e g r e e  murde r s  o f  S t e v e n  F r i d e l l a ,  Bobby M a r t i n d a l e ,  

and Gar ry  P e t e r s o n  ( R  34-35) . The i n d i c t m e n t  was l a t e r  amended 

b u t  t h e  c h a r g e s  remained  t h e  same. ( R  54-55) . 
F o l l o w i n g  a  j u r y  t r i a l  on J a n u a r y  10-13, 1 9 8 4 ,  M r .  

Cooper was found  g u i l t y  of  t h e  o f f e n s e s  c h a r g e d .  ( R  214-216) .  

The j u r y  r econvened  t h e  n e x t  d a y  f o r  a n  a d v i s o r y  s e n t e n c i n g  

h e a r i n g  and  s u b s e q u e n t l y  recommended t h e  p e n a l t y  of  d e a t h .  ( R  

226-228) .  

On March 1 4 ,  1 9 8 4 ,  a f t e r  r e c e i v i n g  t e s t i m o n y  and  

a rgumen t s  f rom c o u n s e l ,  t h e  c o u r t  imposed t h e  d e a t h  p e n a l t y .  ( R  

236-241) .  The f i n d i n g s  of  f a c t ,  f i l e d  on  May 30, 1984 ,  l i s t e d  

s i x  ( 6 )  a g g r a v a t i n g  f a c t o r s .  ( R  243-248) .  No s t a t u t o r y  

m i t i g a t i n g  f a c t o r s  were found by t h e  c o u r t .  

A t i m e l y  n o t i c e  o f  a p p e a l  was f i l e d  March 20, 1984 .  ( R  

249) . 



STATEMENT OF THE FACTS 

A .  T r i a l  

A t  t h e  A p p e l l a n t ' s  j u r y  t r i a l ,  t h e  p r o s e c u t i o n ' s  

e v i d e n c e  t e n d e d  t o  e s t a b l i s h  t h a t  o n  t h e  e a r l y  m o r n i n g  o f  J u n e  

1 8 ,  1 9 8 2 ,  t h e  P i n e l l a s  C o u n t y  S h e r i f f ' s  D e p a r t m e n t  r e c e i v e d  a  

t e l e p h o n e  c a l l  f r o m  C h r i s  F r i d e l l a .  ( R  7 8 9 ) .  C h r i s ,  a n  e i g h t -  

y e a r  o l d  b o y ,  r e l a t e d  a n  i n c i d e n t  w h i c h  h a d  o c c u r r e d  a t  h i s  

r e s i d e n c e .  P u r s u a n t  t o  t h i s  t e l e p h o n e  c a l l ,  s e v e r a l  o f i c e r s  were 

d i s p a t c h e d  t o  t h e  r e s i d e n c e  l o c a t e d  i n  t h e  High P o i n t  a r e a  o f  

P i n e l l a s  C o u n t y .  ( R  8 0 3 )  . 
Upon a r r i v i n g  a t  t h e  r e s i d e n c e ,  t h e  o f f i c e r s  o b s e r v e d  

t h r e e  men on  t h e  l i v i n g  room f l o o r .  ( R  8 0 4 , 8 7 6 ) .  The  men, who 

were l a t e r  i d e n t i f i e d  a s  S t e v e n  F r i d e l l a ,  Bobby M a r t i n d a l e ,  a n d  

G a r r y  P e t e r s o n ,  a p p e a r e d  t o  h a v e  e x p i r e d  f r o m  g u n s h o t  wounds a n d  

t h e i r  w r i s t s  were bound b e h i n d  t h e i r  b a c k s  w i t h  d u c t  t a p e .  ( R  

8 0 4 , 2 0 3 0 , 2 0 4 7 ) .  C h r i s  F r i d e l l a ,  S t e v e n  F r i d e l l a ' s  s o n ,  was f o u n d  

a t  t h e  s c e n e  by t h e  d e p u t i e s  a n d  removed f r o m  t h e  a r e a .  ( R  

7 7 9 , 7 8 0 , 8 0 5 )  . 
The o f f i c e r s  f u r t h e r  o b s e r v e d  t h a t  t h e  h o u s e  h a d  b e e n  

r a n s a c k e d ,  t h e  v i c t i m s '  w a l l e t s  h a d  b e e n  e m p t i e d ,  a n d  t h e  vo lume  

on t h e  t e l e v i s i o n  se t  was  t u r n e d  u p  a l l  t h e  way. ( R  8 0 9 ) .  F i v e  

s h o t g u n  s h e l l s  were r e c o v e r e d  f r o m  o u t s i d e  t h e  d o o r w a y ,  a n d  a n  

a d d i t i o n a l  s h e l l  w a s  r e c o v e r e d  f r o m  j u s t  i n s i d e  t h e  doorway .  ( R  

9 4 5 - 9 4 6 ) .  



D r .  J o a n  Wood, The P i n e l l a s  Coun ty  ~ e d i c a l  Examiner ,  

a r r i v e d  on  t h e  s c e n e  a t  4:30 a.m. ( R  8 4 0 ) ,  a n d  d e t e r m i n e d  t h e  

t i m e  o f  d e a t h  o f  t h e  t h r e e  v i c t i m s  t o  h a v e  o c c u r r e d  w i t h i n  t h e  

p r e c e d i n g  t h r e e  h o u r s .  ( R  8 4 5 ) .  D r .  Wood o p i n e d  t h a t  t h e  d e a t h s  

had r e s u l t e d  f rom s h o t g u n  wounds i n  t h e  r a n g e  o f  t h r e e  t o  s i x  

f e e t .  ( R  846 ,849)  . D r .  Wood's o p i n i o n  was c o n s i s t e n t  w i t h  t h e  

s h o t g u n  wounds h a v i n g  b e e n  i n f l i c t e d  f rom t h e  doorway o f  t h e  

r e s i d e n c e .  ( R  8 5 3 ) .  

D r  Wood n o t e d  t h a t  t h e r e  were s i x  s h o t g u n  wounds t o  t h e  

t h r e e  v i c t i m s .  P e t e r s o n  had  b e e n  s h o t  o n c e  ( R  849)  and  l i v e d  f o r  

a  "minu te  o r  two". ( R  5 0 ) .  M a r t i n d a l e  had  b e e n  s h o t  t w i c e  ( R  

854 )  w i t h  t h e  wound t o  t h e  head  b e i n g  i n s t a n t l y  f a t a l .  ( R  8 5 7 ) .  

F r i d e l l a  had  been  s h o t  t h r e e  t i m e s  w i t h  a l l  wounds b e i n g  f a t a l ,  

and  h e  l i v e d  f o r  o n l y  a  "minu te  o r  two". ( R  8 6 0 ) .  

On J a n u a r y  1 5 ,  1 9 8 3 ,  a p p r o x i m a t e l y  s i x  months  a f t e r  t h e  

i n c i d e n t ,  t h e  p o l i c e  r e c e i v e d  a  t e l e p h o n e  c a l l  f rom Robin 

F r i d e l l a .  ( R  8 8 9 ) .  F o l l o w i n g  t h e  t e l e p h o n e  c o n v e r s a t i o n ,  t h e  

p o l i c e  c o n t a c t e d  T e r r y  Royal  a n d  l a t e r  J .  D. Wal ton.  ( R  8 9 0 ) .  

Based  on t h e i r  two i n t e r v i e w s ,  t h e  p o l i c e  c o n t a c t e d  R i c h a r d  

Cooper  on J a n u a r y  20,  1983 .  ( R  890 ,891)  . 
I n  h i s  s t a t e m e n t  t o  t h e  p o l i c e  on J a n u a r y  20,  1 9 8 3  a t  

t h e  DeSoto C o r r e c t i o n a l  I n s t i t u t i o n ,  R i c h a r d  Cooper s t a t e d  t h a t  

he ,  J e f f  McCoy, T e r r y  Royal ,  and  J .  D .  Wal ton  l e f t  J . D . ' s  h o u s e  

a r o u n d  11:30 p.m. H e  s t a t e d  t h a t  on  t h e  way t o  C l e a r w a t e r ,  w h i l e  

J . D .  Wal ton was d r i v i n g ,  t h e y  were s t o p p e d  by t h e  C l e a r w a t e r  



a p o l i c e  f o r  a  b roken  t a i l  l i g h t .  A f t e r  r e c e i v i n g  a  w a r n i n g ,  t h e  

f o u r  c o n t i n u e d  on  t o  t h e i r  d e s t i n a t i o n .  The f o u r  p a r k e d  t h e  c a r  

and walked  t o  t h e  house .  J . D .  Wal ton  went  i n  f i r s t ,  f o l l o w e d  by 

T e r r y  Royal  and  R i c h a r d  Cooper .  A f t e r  J . D .  Wal ton  t o l d  t h e  o t h e r  

two where  e v e r y t h i n g  was i n  t h e  h o u s e ,  t h e y  p r o c e e d e d  t o  p l a c e  

t h e  t h r e e  a d u l t s  on t h e  f l o o r  w i t h  t h e i r  hands  t a p e d  and t h e n  p u t  

t h e  e i g h t - y e a r  o l d  boy ,  C h r i s  F r i d e l l a ,  i n  t h e  bathroom. They 

r a n s a c k e d  t h e  house ,  and J . D .  Wal ton  t o l d  t h e  o t h e r s  t o  s h o o t  t h e  

a d u l t s  b e c a u s e  one  o f  them r e c o g n i z e d  him. J . D .  Wal ton f i r s t  

t r i e d  t o  s h o o t  w i t h  h i s  hand gun ,  b u t  s a i d  i t  wou ldn ' t  go o f f  s o  

h e  t o l d  t h e  o t h e r s  t o  s h o o t .  A f t e r  R i c h a r d  Cooper  and  T e r r y  

Royal f i r e d  t h e i r  s h o t g u n s  a t  t h e  v i c t i m s  t h e y  a l l  r a n  o u t  t h e  

d o o r ,  b u t  J . D .  Wal ton t o l d  Cooper  t h a t  o n e  w a s n ' t  d e a d  and t o l d  

Cooper  t o  r u n  back i n  and  s h o o t  o n e  l a s t  t i m e .  They a l l  t h e n  g o t  

i n  t h e i r  c a r  and d r o v e  o f f .  Cooper  d i d  a d m i t  t o  b e i n g  h i g h  when 

h e  went  t o  t h e  h o u s e  b e c a u s e  h e  had  b e e n  d r i n k i n g  b e e r  and 

smoking p o t .  R i c h a r d  Cooper  a l s o  a d m i t t e d  t a k i n g  two d o l l a r s  

f rom t h e  v i c t i m s '  w a l l e t s  which  h e  l a t e r  g a v e  t o  J . D .  

Dur ing  h i s  t a p e d  c o n f e s s i o n ,  Cooper  s a i d  h e  d i d n ' t  know 

t h e  v i c t i m s  names, and  h e  s h o t  o n l y  a f t e r  Wal ton  t o l d  him t o  

s h o o t .  H e  s a i d  h e  s h o t  twice. Cooper  s a i d  t h e y  a l l  wore  masks 

on t h e i r  h e a d s  and  g l o v e s  ( o r  s o c k s )  on  t h e i r  hands .  Cooper  a l s o  

s a i d  t h a t  J . D .  t h r ew  t h e  masks and  g l o v e s  i n t o  a  dumps te r .  

N e i t h e r  t h e  g u n s  n o r  t h e  ammunit ion b e l o n g e d  t o  R i c h a r d  Cooper .  

F i n a l l y ,  Cooper  s t a t e d  t h a t  J . D .  Wal ton  c o u l d  c o n t r o l  h im,  t h a t  

h e  was l i k e  C h a r l e s  Manson. ( R  915-924) .  



Cooper  l a t e r  made a n o t h e r  s t a t e m e n t  t o  t h e  p o l i c e  on 

J a n u a r y  24,  1984 .  Dur ing  t h a t  i n t e r v i e w ,  h e  i n d i c a t e d  t h a t  w h i l e  

i n  t h e  back bedroom w i t h  J . D .  Wal ton ,  w h i l e  T e r r y  Royal was 

g u a r d i n g  t h e  t h r e e  a d u l t s ,  t h a t  J . D .  s a i d  h e  w a s n ' t  g o i n g  t o  

"was te"  them. R i c h a r d  Cooper  s a i d  h e  d i d n ' t  want  t o  k i l l  

anybody ,  and  Cooper  t h e n  went  o u t  and  t o l d  T e r r y  Royal t h a t  h e  

w a s n ' t  g o i n g  t o  s h o o t  anybody.  ( R  9 2 4 ) .  A l so ,  d u r i n g  t h e  s e c o n d  

i n t e r v i e w ,  R i c h a r d  Cooper  a d m i t t e d  t h a t  J e f f  McCoy was a l s o  armed 

w i t h  a  .22 c a l i b e r  r i f l e ,  and  t h a t  McCoy t a p e d  up  t h e  l i t t l e  

boy. ( R  927) 

Dur ing  t h e  t r i a l ,  t h e  S t a t e  i n t r o d u c e d  i n t o  e v i d e n c e ,  a  

s k i  mask p u r p o r t e d l y  worn by R i c h a r  Cooper  on  t h e  n i g h t  o f  t h e  

i n c i d e n t .  ( R  1 1 2 2 ) .  R i c h a r d  Cooper  moved t o  s u p p r e s s  t h e  

i n t r o d u c t i o n  o f  t h e  s k i  mask i n t o  e v i d e n c e  on t h e  g r o u n d s  t h a t  i t  

was s e i z e d  w i t h o u t  a  s e a r c h  w a r r a n t  f rom a  c l o s e d  box i n  a  c l o s e d  

c l o s e t  i n  t h e  bedroom i n  which h e  had  r e s i d e d  i n  h i s  m o t h e r ' s  

house .  ( R  9 9 9 ) .  The A p p e l l a n t ' s  s t e p f a t h e r  t e s t i f i e d  t h a t  

Cooper  moved i n t o  t h e  s i n g l e  f a m i l y  h o u s e  i n  J a n u a r y  1982.  ( R  

1 0 0 6 ) .  The bedroom i n  which Cooper  l i v e d  was c o n s i d e r e d  h i s  

p r i v a t e  a r e a  ( R  1 0 0 9 ) ,  and o c c u p i e d  o n l y  by him u n t i l  t h e  

d e t e c t i v e s  a r r i v e d  t o  g e t  t h e  s k i  mask i n  J u n e  1983. ( R  1007-  

1 0 0 9 ) .  The mask was found  i n  a  c a r d b o a r d  box w i t h  a  c l o s e d  l i d  

i n  a  c l o s e d  c l o s e t  l o c a t e d  i n  t h e  bedroom o c c u p i e d  by R i c h a r d  

Cooper .  ( R  1010-1011) .  Even though  Cooper  had been  a r r e s t e d  i n  

t h e  summer o f  1982,  and had  n o t  r e t u r n e d  t o  t h e  house ,  i t  was 



s t i l l  c o n s i d e r e d  by h i s  m o t h e r  and  s t e p f a t h e r  t o  b e  h i s  room. ( R  

1015-1016) .  The o n l y  p e r s o n  t o  u s e  t h e  bedroom d u r i n g  t h e  e n t i r e  

e i g h t e e n  ( 1 8 )  months was R i c h a r d  C o o p e r ' s  m o t h e r ' s  c o u s i n  f o r  two 

weeks.  ( R  1018)  . Only C o o p e r ' s  h a n g i n g  c l o t h e s  had been  removed 

t o  a  t r a i l e r  a t  t h a t  p o i n t  i n  t i m e .  ( R  1 0 2 6 ) .  The room o c c u p i e d  

by R i c h a r d  was n o t  c l e a n e d  o u t  and c o n s i d e r e d  v a c a t e d  u n t i l  

O c t o b e r  o r  November 1983.  ( R  1 0 2 1 ) .  C o o p e r ' s  s t e p f a t h e r  g o t  t h e  

s k i  mask o n l y  a f t e r  b e i n g  l e d  t o  b e l i e v e  by t h e  p o l i c e  t h a t  

Cooper  had t o l d  them where  t h e  s k i  mask was l o c a t e d  and  t o  g e t  i t  

f o r  them. ( R  1 0 2 2 ) .  The p o l i c e  n e v e r  p roduced  a  s e a r c h  w a r r a n t .  

( R  1022-1023) .  

B .  PENALTY PHASE 

Dur ing  t h e  p e n a l t y  p h a s e ,  t h e  S t a t e  c a l l e d  Pau l  S k a l n i k  

t o  t e s t i f y  a g a i n s t  R i c h a r d  Cooper .  ( R  1 4 3 1 ) .  Cooper ,  w h i l e  

housed  i n  t h e  same c e l l  w i t h  Pau l  S k a l n i k ,  made s e v e r a l  

s t a t e m e n t s .  ( R  1 4 3 5 ) .  The A p p e l l a n t  i n d i c a t e d  t h a t  t h e  k i l l i n g s  

were n o t  "gang land  M a f i a  t y p e  k i l l i n g s ' '  a s  t h e  p o l i c e  t h o u g h t .  ( R  

1 4 3 5 ) .  Cooper  s a i d  t h e  r e a s o n  t h a t  h e  went  a l o n g  w i t h  t h e  o t h e r  

t h r e e  was b e c a u s e  J . D .  Wal ton  t o l d  him t h a t  h e  had  been  " r i p p e d  

o f f  f o r  c o c a i n e  and t w e n t y  d o l l a r s  c a s h " .  ( R  1 4 3 6 ) .  

On t h e  n i g h t  o f  t h e  i n c i d e n t ,  Cooper  s a i d  t h e y  wore  s k i  

masks  w i t h  t h e  e y e s  sewn c l o s e d  and t h e  mouth a r e a  a l t e r e d  o n  

T e r r y  R o y a l ' s  mask s o  h i s  b r a c e s  would n o t  show. ( R  1438 ,1439)  . 



Cooper  s a i d  t h a t  b e f o r e  t h e y  l e f t  Wal ton  s t o o d  o v e r  o n e  o f  t h e  

men l y i n g  on t h e  f l o o r ,  and  Wal ton  a t t e m p t e d  t o  f i r e  h i s  

handgun. When W a l t o n l s  handgun m i s f i r e d  s e v e r a l  t i m e s ,  h e  began  

h o l l e r i n g  " s h o o t  ' e m ,  s h o o t  ' e m " .  Wal ton  was a p p a r e n t l y  ang ry  

b e c a u s e  t h e y  had o n l y  found a  c o u p l e  o f  o u n c e s  o f  c o c a i n e  and  

l i t t l e  o r  no money. ( R  1 4 4 3 ) .  Cooper  t h e n  t o l d  S k a l n i k  t h a t  

a f t e r  Walton h o l l e r e d ,  T e r r y  Royal  f i r e d  f i r s t ,  and  Cooper s a i d  

h e  f i r e d  twice. ( R  1444)  . Cooper  a l s o  s a i d  t h a t  t h e  s h o t s  were  

f i r e d  s o  f a s t  i t  o n l y  sounded  l i k e  two s h o t s .  ( R  1 4 4 4 ) .  S k a l n i k  

a l s o  t e s t i f i e d  t h a t  t h e  d e f e n s e  l a w y e r s  were g o i n g  t o  h a v e  a  

p s y c h i a t r i s t  t e s t i f y  t h a t  t h e y  were g o i n g  t o  u s e ,  a s  a  d e f e n s e ,  

t h a t  Cooper was "nu t s1 ' ,  and t h e y  were a l s o  g o i n g  t o  b r i n g  i n  

p e o p l e  f rom h i s  home town t o  t e s t i f y  t h a t  h e  was u n s t a b l e .  ( R  

The D e f e n d a n t ' s  mo the r  t e s t i f i e d  t h a t  R i c h a r d  was b o r n  

on September  28,  1 9 6 3  ( R  1 4 6 4 ) ,  which  made him e i g h t e e n  a t  t h e  

t i m e  o f  t h e  i n c i d e n t .  She  t e s t i f i e d  t h a t  R i c h a r d ' s  f a t h e r  was 

v i o l e n t  and  a t  t i m e s  a b u s i v e .  ( R  1469)  . She a l s o  t e s t i f i e d  t h a t  

R icha rd  d i d  n o t  c o m p l e t e  s c h o o l .  ( R  1 4 7 8 ) .  T h i s  f a c t  was 

s u b s t a n t i a t e d  when Paul  S k a l n i k  t e s t i f i e d  h e  and  Cooper d i d  n o t  

e v e n  c o m p l e t e  t h e  e i g h t h  g r a d e .  ( R  1449)  . 



SUMMARY OF ARGUMENT 

POINT I  

The t r i a l  c o u r t  i m p r o p e r l y  a d m i t t e d  i n t o  e v i d e n c e  a  s k i  

mask t h a t  was found i n  t h e  D e f e n d a n t ' s  bedroom i n  t h e  D e f e n d a n t ' s  

m o t h e r ' s  home. The s k i  mask was o b t a i n e d  by a n  i l l e g a l  s e a r c h  

w i t h o u t  a  s e a r c h  w a r r a n t  s e v e r a l  months  f o l l o w i n g  t h e  i n c i d e n t .  

POINT I 1  

Whi le  n o t  a d d r e s s i n g  t h e  i s s u e  o f  k i d n a p p i n g  d u r i n g  t h e  

g u i l t  p h a s e ,  t h e  t r i a l  c o u r t  i m p r o p e r l y  i n s t r u c t e d  t h e  j u r y  t h a t  

t h e y  c o u l d  c o n s i d e r  k i d n a p p i n g  i n  d e t e r m i n i n g  t h e  a g g r a v a t i n g  

f a c t o r  t h a t  t h e  murder  was commit ted  d u r i n g  t h e  commission o f  t h e  

enumera t ed  f e l o n i e s .  T h i s  was d o n e  s o l e l y  t o  a v o i d  s t a c k i n g .  

The e v i d e n c e  t h a t  k i d n a p p i n g  was commit ted  t h a t  was p r e s e n t e d  t o  

t h e  j u r y  f a i l e d  t o  e s t a b i s h  k i d n a p p i n g  beyond a  r e a s o n a b l e  d o u b t .  

POINT I11 

The c o u r t  found  t h e  m u r d e r s  were commit ted t o  a v o i d  

a r r e s t  a f t e r  one  o f  t h e  p e r p e t r a t o r s  was i d e n t i f i e d  by o n e  o f  t h e  

v i c t i m s ,  b u t  t h i s  i s  t o t a l l y  c o n t r a r y  t o  t h e  f i n d i n g  t h a t  t h e  

c r i m e  o f  murder  was c o l d ,  c a l c u l a t e d ,  and  p r e m e d i t a t e d .  

POINT I V  

The r e l a t i v e l y  q u i c k  and  immedia te  d e a t h  o f  a l l  v i c t i m s  

f o l l o w i n g  ex t r eme  p a n i c  e x h i b i t e d  by t h e  p e r p e t r a t o r s ,  d o e s  n o t  

r a i s e  t h e  l e v e l  o f  t h e  crime t o  b e i n g  h e i n o u s ,  a t r o c i o u s ,  o r  

c r u e l .  



POINT V 

Even though t h e  p e r p e t r a t o r s  went  t o  t h e  t r o u b l e  o f  

t r y i n g  t o  c o n c e a l  t h e i r  i d e n t i t y  t o  a v o i d  b e i n g  r e c o g n i z e d ,  t h e  

c o u r t  s t i l l  found  t h a t  n o t  o n l y  were t h e  m u r d e r s  p r e m e d i t a t e d ,  

b u t  t h e y  were c o l d  a n d  c a l c u l a t e d .  The e v i d e n c e  o n l y  s u p p o r t s  

t h e  f a c t  t h a t  t h e  r o b b e r y  was p l a n n e d  b u t  n o t  t h e  murders .  

POINT V I  

The c o u r t  f a i l e d  t o  i n s t r u c t  t h e  j u r y  o r  c o n s i d e r  t h a t  

t h e  m u r d e r s  were commit ted  w h i l e  t h e  Defendan t  d i d  n o t  have  t h e  

c a p a c i t y  t o  a p p r e c i a t e  t h e  c r i m i n a l i t y  o f  h i s  conduc t .  T h i s  was 

i n  e r r o r  b e c a u s e  t h e  S t a t e  p r e s e n t e d  t h e  e v i d e n c e  t h a t  t h e  

Defendan t  was d r i n k i n g  b e e r ,  smoking p o t ,  and "h igh" .  An 

i n s t r u c t i o n  t a k i n g  i n t o  a c c o u n t  h i s  i n t o x i c a t i o n  was w a r r a n t e d .  

POINT V I I  

The S t a t e  i m p r o p e r l y  p r e s e n t e d  o v e r  o b j e c t i o n  t e s t i m o n y  

c o n c e r n i n g  t h e  m i t i g a t i o n  t h a t  was g o i n g  t o  b e  p r e s e n t e d  when, i n  

f a c t ,  t h e  Defendan t  d i d  n o t  p u t  on t h e  a n t i c i p a t e d  t e s t i m o n y .  

POINT V I I I  

The c o u r t  f a i l e d  t o  f i n d  t h a t  t h e  D e f e n d a n t ' s  a g e  

( e i g h t e e n )  , and l e v e l  o f  e d u c a t i o n  ( l e s s  t h a n  t h e  e i g h t h  g r a d e )  , 
was a  m i t i g a t i n g  f a c t o r .  



ARGUMENT 

POINT I 

THE TRIAL COURT ERRED I N  D E N Y I N G  DEFENDANT'S 
MOTION TO SUPPRESS THE SKI MASK RECOVERED 
FROM A CLOSED BOX LOCATED I N  A CLOSET I N  THE 
BEDROOM OF THE DEFENDANT'S MOTHER'S HOME 
WHERE HE RESIDED. 

P r i o r  t o  t h e  i n t r o d u c t i o n  i n t o  e v i d e n c e  o f  t h e  s k i  mask 

p u r p o r t e d l y  worn by t h e  A p p e l l a n t  t h e  n i g h t  o f  t h e  i n c i d e n t ,  t h e  

A p p e l l a n t  moved t o  s u p p r e s s  t h e  e v i d e n c e  b a s e d  o n  a n  u n l a w f u l  

s e a r c h  a n d  s e i z u r e .  ( R  9 9 9 ) .  T h e  b a s i s  o f  t h e  m o t i o n  t o  s u p p r e s s  

was  t h e  v i o l a t i o n  o f  t h e  A p p e l l a n t ' s  c o n s t i t u t i o n a l  r i g h t s  

g u a r a n t e e d  by t h e  F o u r t h  a n d  F o u r t e e n t h  Amendments t o  t h e  U n i t e d  

S t a t e s  C o n s t i t u t i o n .  

R o b e r t  Kokx, t h e  A p p e l l a n t ' s  s t e p f a t h e r ,  t e s t i f i e d  t h a t  

h e  was  m a r r i e d  t o  R i c h a r d  C o o p e r ' s  m o t h e r  a n d  t o g e t h e r  t h e y  

r e s i d e d  i n  a  s i n g l e  f a m i l y  home l o c a t e d  i n  Hernando ,  F l o r i d a .  

R i c h a r d  C o o p e r  moved i n t o  t h e  r e s i d e n c e  i n  J a n u a r y  1982 .  ( R  

1 0 0 6 ) .  I n  J u n e  o f  1 9 8 3 ,  w h i l e  R i c h a r d  C o o p e r  was  i n c a r c e r a t e d ,  

M r  Kokx w a s  v i s i t e d  by D e t e c t i v e s  H a l l i d a y  a n d  Simpson,  a n d  t h e y  

r e q u e s t e d  t h a t  h e  g e t  t h e  s k i  mask f o r  them.  ( R  1 0 0 7 ) .  D e t e c t i v e  

H a l l i d a y  h a d  r e c e i v e d  i n f o r m a t i o n  a b o u t  t h e  l o c a t i o n  o f  t h e  s k i  

mask f r o m  P a u l  S k a l n i k ,  t h e  c e l l m a t e  o f  R i c h a r d  Cooper .  ( R  1 4 6 1 )  . 
~ e l i e v i n g  t h a t  R i c h a r d  h a d  g i v e n  t h e  d e t e c t i v e s  

p e r m i s s i o n  t o  g e t  t h e  mask ,  M r .  Kokx l o c a t e d  t h e  s k i  mask i n  a  

c a r d b o a r d  b o x  o n  t h e  b o t t o m  o f  t h e  c l o s e t  i n  t h e  bedroom t h a t  h a d  



been  o c c u p i e d  by R icha rd .  ( R  1 0 0 8 ) .  Only R i c h a r d ' s  p e r s o n a l  

p r o p e r t y  was l o c a t e d  i n  t h e  room ( R  1 0 0 9 ) ,  and  i t  had n o t  been  

o c c u p i e d  by anyone e lse a f t e r  ~ i c h a r d  was a r r e s t e d .  ( R  1 0 0 8 ) .  

The bedroom was c o n s i d e r e d  R i c h a r e d ' s  p r i v a t e  a r e a  ( R  1009-  

1 0 1 0 ) .  N e i t h e r  M r  Kokx n o r  h i s  w i f e ,  R i c h a r d ' s  m o t h e r ,  c l e a n e d  

t h e  bedroom. ( R  1 0 1 0 ) .  

The c a r d b o a r d  box had  a  l i d  which  was c l o s e d ,  and t h e  

s k i  mask was o n l y  found  a f t e r  removing o t h e r  i t e m s  l o c a t e d  i n  t h e  

box. ( R  1 0 1 0 ) .  Only R i c h a r d ' s  p r o p e r t y  was i n s i d e  t h e  c l o s e d  box 

which was l o c a t e d  i n  t h e  c l o s e d  c l o s e t .  ( R  1 0 1 1 ) .  

While  Mrs. ~ o k x '  s c o u s i n  s t a y e d  a  week o r  two i n  t h e  

bedroom a s  a  g u e s t ,  nobody else had moved i n t o  t h e  bedroom and  i t  

was s t i l l  c o n s i d e r e d  ~ i c h a r d ' s  bedroom. ( R  1011 ,1012) .  

"The F o u r t h  Amendment p r o t e c t s  p e o p l e ,  n o t  
p l a c e s .  What a  p e r s o n  knowingly  e x p o s e s  t o  
t h e  p u b l i c ,  e v e n  i n  h i s  own home o r  o f f i c e ,  
is  n o t  a  s u b j e c t  o f  F o u r t h  Amendment 
p r o t e c t i o n .  Bu t  what  h e  s e e k s  a s  p r i v a t e ,  
even  i n  a n  a r e a  a c c e s s i b l e  t o  t h e  p u b l i c ,  may 
be  c o n s t i t u t i o n a l l y  p r o t e c t e d . "  

Katz  v .  U . S . ,  389 U.S.  347; 88  S . C t .  507; 19 L.Ed. 2d 

576 ( 1 9 7 6 ) .  The Supreme C o u r t  i n  Rakas v .  I l l i n o i s ,  439 U.S.128; 

99 S . C t .  421; 58 L.  Ed. 2d 387 (1978)  , e l a b o r a t e d  on t h i s  

p r i n c i p a l  and  s a i d :  

" c a p a c i t y  t o  c l a i m  t h e  p r o t e c t i o n  o f  t h e  
F o u r t h  Amendment depends  n o t  upon a  p r o p e r t y  
r i g h t  i n  t h e  i n v a d e d  p l a c e  b u t  upon whe the r  
t h e  p e r s o n  who c l a i m s  t h e  p r o t e c t i o n  o f  t h e  
Amendment h a s  a  l e g i t i m a t e  e x p e c t a t i o n  o f  
p r i v a c y  i n  t h e  i nvaded  p l ace . ' '  



I n  t h e  i n s t a n t  c a s e ,  R i c h a r d  C o o p e r ' s  mother  d i d  n o t  

e v e n  h a v e  any r i g h t  o f  a c c e s s  f o r  h o u s e c l e a n i n g .  I n  g e n e r a l ,  

s e a r c h  and  s e i z u r e  c a s e s  a r e  " d e c i d e d  on  t h e  b a s i s  o f  t h e  

i n d i v i d u a l ' s  r e a s o n a b l e  e x p e c t a t i o n  o f  p r i v a c y  i n  t h e  a r e a ,  

whe the r  o t h e r s  g e n e r a l l y  had a c c e s s  t o  t h e  a r e a ,  and/or  whe the r  

t h e  o b j e c t s  s e a r c h e d  were t h e  p e r s o n a l  e f f e c t s  o f  t h e  i n d i v i d u a l  

u n a b l e  t o  c o n s e n t . "  S i l v a  v .  S t a t e ,  344 So.2d 559 ( F l a .  1977)  . 
I t  c a n n o t  b e  r e a s o n a b l y  a r g u e d  t h a t  t h e  i t e m s  w i t h i n  t h e  box 

i n s i d e  t h e  c l o s e t  were n o t  R i c h a r d  C o o p e r ' s  p e r s o n a l  e f f e c t s .  

A l s o ,  t h e  bedroom was,  a t  a l l  t i m e s  m a t e r i a l  h e r e t o ,  c o n s i d e r e d  

t h e  bedroom o f  R i c h a r d  Cooper  and h i s  r i g h t  t o  p r i v a c y  i n  t h a t  

bedroom c e r t a i n l y  e x t e n d s  t o  t h e  c l o s e t  and t h e  c o n t e n t s  o f  a  

c l o s e d  box.  S t a t e  v.  P r e s t o n ,  387 So.2d 495  ( F l a .  5 t h  D . C . A .  

The f a c t  t h a t  R i c h a r d  Cooper was i n  j a i l  a t  t h e  t i m e  o f  

t h e  s e a r c h  d o e s  n o t  n e g a t e  h i s  r i g h t  o f  p r i v a c y .  See; E l s o n  v .  

S t a t e ,  337 So. 2d 959 ( F l a .  1 9 7 6 ) .  

S i n c e  i t  i s  i m p o s s i b l e  t o  d e t e r m i n e  t h e  w e i g h t  g i v e n  t o  

t h e  i l l e g a l l y  s e i z e d  e v i d e n c e ,  a  new t r i a l  mus t  b e  g r a n t e d .  



ARGUMENT 

POINT I1  

THE T R I A L  COURT E R R E D  I N  FINDING, A S  A N  
AGGRAVATING CIRCUMSTANCE, THAT THE CAPITAL 
FELONY WAS COMMITTED I N  T H E  C O U R S E  OF A 
K I D N A P P I N G .  

I t  i s  w e l l  s e t t l e d  t h a t  a g g r a v a t i n g  c i r c u m s t a n c e s  mus t  

b e  p r o v e d  beyond a  r e a s o n a b l e  d o u b t  b e f o r e  b e i n g  c o n s i d e r e d  i n  

s e n t e n c i n g .  S t a t e  v.  Dixon, 283 So.2d 1 ( F l a .  1 9 7 3 ) .  I n  t h e  

i n s t a n t  c a s e ,  t h e  t r i a l  c o u r t  f o u n d ,  a s  a n  a g g r a v a t i n g  f a c t o r ,  

t h a t  t h e  c a p i t a l  f e l o n y  was commit ted  i n  t h e  c o u r s e  o f  a  

k i d n a p p i n g .  Because  t h e  o f f e n s e  o f  k i d n a p p i n g  was n o t  p r o v e n  

beyond a  r e a s o n a b l e  d o u b t ,  t h e  t r i a l  c o u r t ' s  c o n s i d e r a t i o n  of  

t h i s  a g g r a v a t i n g  c i r c u m s t a n c e  was e r r o r .  

R i c h a r d  Cooper was n o t  c h a r g e d  w i t h  k i d n a p p i n g ,  and t h e  

j u r y  was n o t  i n s t r u c t e d  upon t h i s  o f f e n s e  d u r i n g  t h e  g u i l t  p h a s e  

of  t h e  t r i a l .  However, a t  t h e  p e n a l t y  p h a s e ,  t h e  p r o s e c u t i o n  

r q u e s t e d  t h a t  t h e  a d v i s o r y  j u r y  b e  i n s t r u c t e d  t h a t  t h e y  c o u l d  

c o n s i d e r ,  a s  a n  a g g r a v a t i n g  c i r c u m s t a n c e ,  t h a t  t h e  c a p i t a l  f e l o n y  

was commit ted  i n  t h e  c o u r s e  o f  a  k i d n a p p i n g .  The p r o s e c u t o r  

e x p l a i n e d  t h a t  h e  was r e q u e s t i n g  a  k i d n a p p i n g  i n s t r u c t i o n ,  r a t h e r  

t h a n  t h e  u n d e r l y i n g  f e l o n y  murder  c h a r g e  o f  r o b b e r y ,  s o  t h a t  

t h e r e  would b e  "no s t a c k i n g  problem."  ( R  1505,1506)  . The 

i n s t r u c t i o n  was g i v e n  o v e r  d e f e n s e  o b j e c t i o n  ( R  1 5 0 8 ) .  I t  s h o u l d  

be  n o t e d  t h a t  t h e  j u r y  was a l s o  i n s t r u c t e d  upon, and t h e  t r i a l  



c o u r t  f o u n d ,  t h e  a g g r a v a t i n g  c i r c u m s t a n c e  o f  commission of  t h e  

c a p i t a l  f e l o n y  f o r  p e c u n i a r y  g a i n .  ( R  1606 ,246)  . 
The j u r y  was s p e c i f i c a l l y  i n s t r u c t e d  w i t h  r e p s e c t  t o  

k i d n a p p i n g  w i t h  i n t e n t  t o  i n f l i c t  b o d i l y  harm o r  t e r r o r i z e ,  

p u r s u a n t  t o  s u b s e c t i o n  (1) ( a )  ( 3 )  o f  787.1,  F l o r i d a  S t a t u t e s  

( 1 9 8 3 ) .  T h i s  i s  a l s ~  t h e  s p e c i f i c  i n t e n t  which  was found  by t h e  

t r i a l  c o u r t :  

( i n d e n t )  S p e c i f i c a l l y ,  C h r i s  F r i d e l l a ,  ... was f o r c i b l y  

c o n f i n e d  ... w i t h  t h e  i n t e n t  t o  t e r r o r i z e  h i s  f a t h e r ,  S t e v e n  

F r i d e l l a .  ( R  2 4 5 ) .  ( e n d  i n d e n t )  

The c o u r t  r e a s o n e d  t h a t  " c o n f i n e m e n t  and s e g r e g a t i o n  

when h e  was moved f rom t h e  ba throom t o  t h e  bedroom ( s i c )  was i n  

p a r t  done  t o  t e r r o r i z e  h i s  f a t h e r  and  r e d u c e  o r  make i t  less 

l i k e l y  t h a t  t h e  f a t h e r  would res is t  d u r i n g  t h e  c o u r s e  o f  t h e  

p a r t i c u l a r  e v e n t s . "  ( R  245)  . 
The f o r e g o i n g  f i n d i n g  i s  n o t  s u p p o r t e d  by t h e  

e v i d e n c e .  T h e r e  was a b s o l u t l y  no e v i d e n c e  t h a t  C h r i s  F r i d e l l a  

was t h r e a t e n e d ,  n o r  was t h e r e  any  e v i d e n c e  t h a t  S t e v e n  F r i d e l l a  

was t h r e a t e n e d  w i t h  harm t o  h i s  son .  To t h e  c o n t r a r y ,  t h e  o n l y  

e v i d e n c e  r e l a t i n g  t o  t h i s  i s s u e  i n d i c a t e d  t h a t  C h r i s  F r i d e l l a  was 

c o n f i n e d  i n  t h e  bathroom s o  t h a t  no harm would come t o  him. 

Dur ing  t h e  t e s t i m o n y  o f  D e t e c t i v e  H a l l i d a y ,  t h e  p r o s e c u t o r  a s k e d  

t h e  f o l l o w i n g :  

Q Did you e v e r  a s k  R i c h a r d  Cooper  why h e  
d i d n ' t  s h o o t  t h e  l i t t l e  boy? 

A .  Y e s ,  h e  s t a t e d  t h a t  J . D .  Walton d i d  n o t  
want any harm t o  come t o  t h e  young boy. ( R  
9 2 9 ) .  



E q u a l l y  s i g n i f i c a n t  i s  t h e  f a c t  t h a t  t h i s  e v i d e n c e  was 

i n c o r p o r a t e d  i n  t h e  c o u r t ' s  f i n d i n g s :  

A s  p a r t  o f  t h e  p l a n ,  no  harm was t o  come t o  
C h r i s .  ( R  244). 

For t h i s  r e a s o n ,  t h e  c o u r t  f i n d i n g  t h a t  C h r i s  F r i d e l l a  

was k idnapped ,  premised  upon t h e  i n t e n t  t o  t e r r o r i z e ,  c o n s t i t u t e d  

e r r o r .  S i n c e  i t  i s  i m p o s s i b l e  t o  d e t e r m i n e  how much w e i g h t  

e i t h e r  t h e  judge  o r  t h e  a d v i s o r y  j u r y  may h a v e  g i v e n  t o  t h i s  

improper  a g g r a v a t i n g  c i r c u m s t a n c e ,  R i c h a r d  Cooper '  s s e n t e n c e  must  

b e  v a c a t e d  and  t h i s  c a u s e  remanded f o r  r e s e n t e n c i n g  w i t h  

d i r e c t i o n s  t o  impanel  a  new a d v i s o r y  j u r y .  



A R G U M E N T  

POINT I 1 1  

THE COURT E R R E D  I N  INSTRUCTING THE J U R Y  A N D  
FINDING, AS A N  AGGRAVATING CIRCUMSTANCE, THAT 
THE CAPITAL FELONY WAS COMMITTED FOR T H E  
PURPOSE OF AVOIDING ARREST. 

The t r i a l  c o u r t  c o n c l u d e d  t h a t  t h e  murde r s  were  

m o t i v a t e d  " i n  p a r t "  by t h e  r i s k  o f  a r r e s t .  The c o u r t  s t a t e d :  

I t  is  c l e a r  f rom t h e  e v i d e n c e  t h a t  o n e  o f  
t h e  v i c t i m s  r e c o g n i z e d  J a s o n  D.  Walton i n  
s p i t e  o f  h i s  d i s g u i s e  and t h a t  t h e  l e a v e  any 
of  t h e  v i c t i m s  would c e r t a i n l y  have  r e s u l t e d  
i n  t h e  a r r e s t  f o r  t h e  r o b b e r y  and  b u r g l a r y  
t h e y  were c o m m i t t i n g ,  and  t h a t  r i s k  o f  
a r r e s t ,  i n  p a r t ,  added t o  t h e  m o t i v a t i o n  f o r  
t h e  v i c t i m s '  murder .  ( R  2 4 5 )  . 
However, t h e  r e a s o n i n g  u n d e r y i n g  t h e  c o u r t ' s  c o n c l u s i o n  

t h a t  t h e  c a p i t a l  f e l o n y  was commit ted  f o r  t h e  p u r p o s e  o f  a v o i d i n g  

a r r e s t  i s  e x p r e s s l y  c o n t r a d i c t e d  by t h e  c o u r t ' s  s u b s e q u e n t  

f i n d i n g s :  

The Defendan t  t r a v e l e d  a s u b s t a n t i a l  d i s t a n c e  
armed and  p r e p a r d  t o  d o  v i o l e n c e  and murder ;  
t h e  o n l y  r e a s o n a b l e  i n f e r e n c e  b e i n g  t h a t  a  
minimum p a r t  o f  t h e  o v e r a l l  p l a n  was i t  m i g h t  
become n e c e s s a r y  t o  k i l l .  ( R  2 4 6 )  . 
From t h e  f o r e g o i n g  comments, i t  i s  c l e a r  t h a t  t h e  t r i a l  

c o u r t  u sed  c o n t r a d i c t o r y  f i n d i n g s  t o  s t a c k  a s  many d i f f e r e n t  

a g g r a v a t i n g  f a c t o r s  a s  p o s s i b l e .  I t  is  n o t  l o g i c a l  t o  r e a s o n  

t h a t  w h i l e  t h e  murde r s  were commit ted  t o  e l i m i n a t e  a  w i t n e s s  t h a t  

r e c o g n i z e d  a  c o - p e r p e t r a t o r ,  t h e y  were a l s o  c o l d  and  c a l c u l a t e d ,  

and p l a n n e d  from t h e  b e g i n n i n g .  



T h i s  c o u r t  h a s  a lways  h e l d  t h a t  a g g r a v a t i n g  

c i r c u m s t a n c e s  must  be  proved  beyond a  r e a s o n a b l e  doub t .  S t a t e  v .  

Dixon, 238 So.2d 1 ( F l a .  1 9 7 3 ) .  Proof  o f  t h e  r e q u i s i t e  i n t e n t  t o  

a v o i d  a r r e s t  and d e t e c t i o n  must  b e  v e r y  s t r o n g  where  t h e  v i c t i m  

i s  n o t  a  law en fo rcemen t  o f f i c e r .  Rembert v. S t a t e ,  445 So.2d 

337 ( F l a .  1984)  ; R i l e y  v .  S t a t e ,  366 So.2d 19 ( F l a .  1979)  . See 

a l s o  C a r u t h e r  v. S t a t e ,  9  F.L.W. 114  ( F l a .  1985,  d e c i d e d  

Februa ry  7,  1 9 8 5 ) ,  where even  t h e  v i c t i m ' s  r e c o g n i t i o n  of  h e r  

a s s a i l a n t  a s  a  cus tomer  who s h e  knew f o r  a  number o f  y e a r s  was 

n o t  s u f f i c i e n t  t o  m e e t  t h e  bu rden  r e q u i r e d  t o  e s t a b l i s h  t h i s  

p a r t i c u l a r  a g g r a v a t i n g  c i r c u m s t a n c e .  

I n  l i g h t  o f  t h e  t r i a l  c o u r t ' s  c o n t r a d i c t o r y  f i n d i n g s  i n  

t h i s  c a s e ,  i t  i s  a p p a r e n t  t h a t  t h e  p roof  o f  t h e  r e q u i s i t e  i n t e n t  

t o  a v o i d  a r r e s t  was n o t  s u f f i c i e n t l y  c l e a r  t o  e s t a b l i s h  t h i s  

a g g r a v a t i n g  c i r c u m s t a n c e  beyond a  r e a s o n a b l e  doub t .  



ARGUMENT 

POINT I V  

THE T R I A L  COURT E R R E D  I N  FINDING, A S  A N  
A G G R A V A T I N G  CIRCUMSTANCE, THAT THE MURDER WAS 
ESPECIALLY H E I N O U S ,  A T R O C I O U S ,  O R  CRUEL. 

I n  S t a t e  v. Dixon,  283 So.2d 1 ( F l a .  1 9 7 3 ) ,  t h i s  c o u r t  

d e f i n e d  h e i n o u s  t o  mean " e x t r e m e l y  wicked  o r  s h o c k i n g l y  e v i l " ;  

a t r o c i o u s  t o  mean "wicked a n d  v i l e " ;  and c r u e l  t o  mean " i n f l i c t i o n  

o f  a  h i g h  d e g r e e  o f  p a i n  w i t h  u t t e r  i n d i f f e r e n c e  t o ,  o r  e v e n  

en joymen t  o f ,  t h e  s u f f e r i n g  o f  o t h e r s . "  I n  t h e  i n s t a n t  c a s e ,  t h e  

v i c t i m s  a l l  d i e d  w i t h i n  o n e  t o  two m i n t u e s ,  ( R  8 6 0 ) .  I n  f a c t ,  t h e  

s h o t s  were s o  r a p i d  t h a t  a l l  s i x  s h o t s  sounded  l i k e  j u s t  two 

s h o t s .  ( R  1 4 4 4 ) .  Where d e a t h  i s  a l m o s t  i n s t a n t a n e o u s  t h e  murde r  

i t s e l f  d o e s  n o t  r i se  t o  t h e  l e v e l  r e q u i r e d  by t h i s  c o u r t  t o  f i n d  - - 

t h a t  t h e  a c t  was h e i n o u s ,  a t r o c i o u s ,  o r  c r u e l .  S e e  ~i l l i a m s  v .  

S t a t e ,  386 So.2d 538 ( F l a .  1 9 8 0 ) ,  a n d  Maggard v .  S t a t e ,  399 So.2d 

973 ( F l a .  1 9 8 1 ) .  A l s o ,  t h e  v i c t i m s  were n e i t h e r  t o r t u r e d  n o r  

t a u n t e d  p r i o r  t o  t h e  m u r d e r s ,  and  t h e  who le  i n c i d e n t  was 

s p o n t a n e o u s  and  b r i e f .  Compare Whi t e  v .  S t a t e ,  403 So.2d 331  

( F l a .  1 9 8 1 ) .  

I n  f i n d i n g  t h a t  t h e  murde r  was h e i n o u s ,  a t r o c i o u s ,  o r  

c r u e l  t h e  c o u r t  s t a t e d :  

F u r t h e r ,  t h e r e  was n o t  o n e  p e r s o n  e x e c u t e d ,  
b u t  t h r e e  p e r s o n s  m e r c i l e s s l y  s l a u g h t e r e d  i n  
which  b u t c h e r y  t h e  D e f e n d a n t  s u b s t a n t i a l l y  
p a r t i c i p a t e d .  ( R  246)  . 



The c o u r t  u s e d  t h i s  same f i n d i n g  when i t  c o n s i d e r e d  t h e  

a g g r a v a t i n g  c i r c u m s t a n c e  se t  f o r t h  i n  S e c t i o n  921 .141  ( 5 )  ( b ) ,  

F l o r i d a  S t a t u t e s .  T h i s  c o n s t i t u t e d  a n  i m p r o p e r  d o u b l i n g  o f  

a g g r a v a t i n g  c i r c u m s t a n c e s  b a s e d  upon t h e  same f a c t s .  S e e  

P r o v i n c e  v .  S t a t e ,  337 So .2d  7 8 3  ( F l a .  1 9 7 6 ) .  



ARGUMENT 

POINT V 

THE COURT E R R E D  I N  INSTRUCTING THE J U R Y  A N D  
FINDING, AS A N  AGGRAVATING CIRCUMSTANCE, THAT 
THE MURDER WAS COMMITTED I N  A COLD, 
CALCULATED, A N D  PREMEDITATED MANNER. 

I t  i s  w e l l  s e t t l e d  t h a t  " t h e  c o l d ,  c a l c u l a t e d  and 

p r e m e d i t a t e d  f a c t o r  a p p l i e s  t o  a  manner of  k i l l i n g  c h a r a c t e r i z e d  

by a  h e i g h t e n e d  p r e m e d i t a t i o n  beyond t h a t  r e q u i r e d  t o  e s t a b l i s h  

p r e m e d i t a t e d  murder ."  ~ a r d w i c k  v .  S t a t e ,  9  F.L.W. 484  la. 

1984,  d e c i d e d  November 21, 1 9 8 4 ) ;  Washington v.  S t a t e ,  432 So.2d 

44 ( F l a .  1 9 8 3 ) ;  C a r u t h e r  v .  S t a t e ,  1 0  F.L.W. 114  ( F l a .  1985 ,  

d e c i d e d  Februa ry  7 ,  1 9 8 5 ) .  I n  t h a t  c a s e  a s  i n  t h e  i n s t a n t  c a s e ,  

" t h e  t r i a l  c o u r t  e r r e d  i n  f i n d i n g  a s  a l t e r n a t i v e  a g g r a v a t i n g  

a c i r c u m s t a n c e s ,  t h a t  t h e  murder  was commit ted f o r  t h e  p u r p o s e  o f  

a v o i d i n g  o r  p r e v e n t i n g  a l a w f u l  a r r e s t  and t h a t  t h e  c a p i t a l  

f e l o n y  was c o l d ,  c a l c u l a t e d  and  p r e m e d i t a t e d .  The re ,  a s  h e r e ,  

t h e  v i c t i m  r e c o g n i z e d  one  o f  t h e  c o - p e r p e t r a t o r s  and t h e  c o u r t  

r easoned  t h a t  t h e  d e f e n d a n t  k i l l e d  h e r  t o  a v o i d  i d e n t i f i c a t i o n .  

I n  t h e  i n s t a n t  c a s e ,  t h e  c o - p e r p e t r a t o r s  went  t o  t h e  

t r o u b l e  o f  o b t a i n i n g  s k i  masks and g l o v e s  ( R  9 2 0 ) .  They even  

sewed t h e  e y e  h o l e s  c l o s e d  and  a l t e r e d  t h e  mouth a r e a  t o  a v o i d  

b e i n g  i d e n t i f i e d  by t h e  v i c t i m s .  ( R  1438 ,1439) .  I f  murde r ,  

r a t h e r  t h a n  r o b b e r y  had  been  p l a n n e d ,  why g o  t o  t h e  t r o u b l e  o f  

wea r ing  a  d i s g u i s e ?  The e v i d e n c e  p r e s e n t e d  s u p p o r t e d  t h e  

p o s i t i o n  t h a t  robbe ry  was i n t e n d e d ,  b u t  t h a t  once  J . D .  Walton 

s h o u t e d  " s h o o t  ' e m ,  s h o o t  ' e m "  ( R  925) , t h e n  e v e r y o n e  l o s t  



c o n t r o l .  The p r e m e d i t a t i o n  t o  commit robbe ry  c a n n o t  b e  

t r a n s f e r r e d  t o  a  murder  which o c c u r s  i n  t h e  c o u r s e  o f  t h a t  

r o b b e r y  f o r  p u r p o s e s  o f  t h i s  a g g r a v a t i n g  f a c t o r .  Hardwick v .  

S t a t e ,  9  F.L.W. 484 ( F l a .  1984 ,  d e c i d e d  November 21, 1 9 8 4 ) .  Even 

t h e  f a c t  t h a t  t h e  v i c t i m s  were s h o t  more t h a n  once  d o e s  n o t  

s u p p o r t  t h e  f i n d i n g  t h a t  t h e  murder  was c o l d ,  c a l c u l a t e d  and 

p r e m e d i t a t e d .  S e e  Cannady v .  S t a t e ,  427 So.2d 723 ( F l a .  1 9 8 3 ) .  



ARGUMENT 

POINT VI 

THE COURT E R R E D  BY REJECTING THE REQUESTED 
MITIGATING INSTRUCTION A N D  BY NOT CONSIDERING 
THAT THE CAPACITY OF THE DEFENDANT TO 
APPRECIATE THE CRIMINALITY OF HIS CONDUCT O R ,  
TO CONFORM HIS CONDUCT TO THE REQUIREMENTS OF 
LAW WAS SUBSTANTIALLY IMPAIRED. 

" A l l  e v i d e n c e  o f  m i  t i g a t i n g  c i r c u m s t a n c e s  may b e  

c o n s i d e r e d  by t h e  j u d g e  o r  j u r y . "  A l f o r d  v .  S t a t e ,  307 So.2d 433  

( F l a .  1 9 7 5 ) .  F u r t h e r ,  " i t  i s  a x i o m a t i c  t h a t  a  d e f e n d a n t  i s  

e n t i t l e d  t o  a  j u r y  i n s t r u c t i o n  on t h e  t h e o r y  o f  h i s  d e f e n s e . "  

Palmes v .  S t a t e ,  397  So.2d 648 ( F l a .  1 9 8 1 ) .  T h i s  c o u r t  h a s  

s t a t e d  t h a t  r e v e r s a l  i s  r e q u i r e d  whe re  j u r i e s  were n o t  i n s t r u c t e d  

on t h e  d e f e n s e  a l i b i ,  e n t r a p m e n t ,  j u s t i f i a b l e  homic ide ,  a n d  

w i t h d r a w l .  I s  n o t  a  d e f e n d a n t  e n t i t l e d  t o  a  j u r y  i n s t r u c t i o n  on 

m i t i g a t i n g  f a c t o r s  d u r i n g  a  p e n a l t y  p h a s e  o f  a  f i r s t - d e g r e e  

murder  c a s e  f o l l o w i n g  t h e  g u i l t  phase?  

I n  t h e  i n s t a n t  c a s e ,  e v i d e n c e  was p r e s e n t e d  by t h e  

S t a t e  d u r i n g  a  t a p e d  c o n f e s s i o n  t h a t  t h e  Defendan t  "was j u s t  

g e t t i n g  h i g h  on  p o t "  and  t h a t  h e  was h i g h  when h e  went  t o  t h e  

house .  These  s t a t e m e n t s  a r e  r e l i a b l e  a s  a d m i s s i o n s  a g a i n s t  

i n t e r e s t  i n  t h a t  t h e  D e f e n d a n t  was o n l y  e i g h t e e n  (be low t h e  l e g a l  

d r i n k i n g  a g e )  a n d  h e  was smoking a  c o n t r o l l e d  s u b s t a n c e .  

F u r t h e r ,  t h i s  e v i d e n c e  was p r e s e n t e d  by t h e  S t a t e  d u r i n g  t h e  

g u i l t  phase .  

I n  H i t c h c o c k  v .  S t a t e ,  413 So.2d 741  ( F l a .  1 9 8 2 ) ,  t h i s  

c o u r t  f ound  t h a t  t h e  t r i a l  c o u r t  d i d  n o t  e r r  when n e i t h e r  t h e  



jury nor the judge found the defendant's "capacity to appreciate 

the criminality of his conduct was substantially impaired." 

However, at least the jury was given the appropriate instruction 

on this mitigating factor. In the instant case, the court 

refused to give the requested instruction. (R 1536). 

The failure to give an instruction that takes into 

account the defendant's intoxication is reversible error, just as 

a trial court's failure to give such an instruction in a case 

where the State must prove specific intent. See Heathcoat v. 

State, 430 So.2d 945 (Fla. 2nd D.C.A. 1983). 



ARGUMENT 

POINT V I I  

THE COURT E R R E D  I N  ADMITTING OVER OBJECTION 
ANTICIPATORY REBUTTAL TESTIMONY THAT THE 
DEFENDANT WOULD CALL A PSYCHIATRIST TO 
TESTIFY, W H E N  THE DEFENSE D I D  NOT CALL AS A 
WITNESS A PSYCHIATRIST TO TESTIFY CONCERNING 
WHETHER THE DEFENDANT ACTED U N D E R  THE 
SUBSTANTIAL DOMINATION OF ANOTHER PERSON. 

T h e  d e f e n s e  c h o s e  t o  o n l y  c a l l  a s  a  w i t n e s s ,  t h e  m o t h e r  

o f  t h e  A p p e l l a e n t .  ( R  1 4 6 3 ) .  However ,  i n  a n t i c i p a t i o n  t h a t  t h e  

d e f e n s e  w o u l d  c a l l  a p s y c h i a t r i s t  t o  t e s t i f y  t h a t  t h e  D e f e n d a n t  

was a c t i n g  u n d e r  t h e  d o m i n a n t  i n f l u e n c e  o f  a n o t h e r  o r  some o t h e r  

m i t i g a t i n g  f a c t o r ,  t h e  S t a t e  e l i c i t e d  f r o m  P a u l  S k a l n i k  t h a t  t h e  

D e f e n d a n t s  were g o i n g  t o  h a v e  a c o u p l e  o f  d o c t o r s  t e s t i f y .  ( R  

1 4 4 9 ) .  T h i s  t e s t i m o n y  was p r e s e n t e d  o v e r  o b j e c t i o n .  

The  D e f e n d a n t  i s  e n t i t l e d  t o  p r e s e n t  a n y  m i  t i g a t i n g  

f a c t o r s  t h a t  h e  d e s i r e s  f o l l o w i n g  t h e  S t a t e ' s  p r e s e n t a t i o n  o f  t h e  

a g g r a v a t i n g  f a c t o r s .  T h e  m i t i g a t i n g  f a c t o r s  a re  f o r  t h e  

D e f e n d a n t ' s  b e n e f i t .  Maggard  v .  S t a t e ,  399  So.2d  9 7 3  ( F l a .  

1 9 8 1 ) .  T h e  D e f e n d a n t  s h o u l d  n o t  b e  p l a c e d  i n  t h e  p o s i t i o n  o f  

h a v i n g  t o  r e b u t  t e s t i m o n y  p r e s e n t e d  b y  t h e  S t a t e ;  o r ,  a s  i n  t h e  

i n s t a n t  case, n o t  p r e s e n t i n g  t h e  a n t i c i p a t e d  m i t i g a t i n g  t e s t i m o n y  

w i t h  t h e  h o p e  t h a t  t h e  j u r y  d o e s  n o t  h o l d  t h a t  a g a i n s t  h im.  T h e  

S t a t e  w o u l d  h a v e  h a d  a n  o p p o r t u n i t y  t o  r e b u t  a n y  m i t i g a t i n g  

t e s t i m o n y  p r e s e n t e d  by  t h e  D e f e n d a n t .  



ARGUMENT 

POINT V I I I  

THE COURT E R R E D  I N  N O T  FINDING THAT THE 
DEFENDANT'S A G E  AT THE TIME OF THE OFFENSE 
WAS A M I T I G A T I N G  FACTOR. 

The t r i a l  c o u r t  s p e c i f i c a l l y  found :  

... The a g e  o f  t h e  D e f e n d a n t  a t  t h e  t i m e  o f  
t h e  crime o f f e r s  no m i t i g a t i o n .  The 
t e s t i m o n y  i n d i c a t e s  h e  was m a t u r e ,  u n d e r s t o o d  
t h e  d i s t i n c t i o n  be tween  r i g h t  and  wrong and  
t h e  n a t u r e  and  c o n s e q u e n c e s  o f  h i s  a c t i o n s .  
( R  248) 

The r e c o r d  c o n t a i n s  a b s o l u t e l y  no t e s t i m o n y  wh ich  

i n d i c a t e s  t h a t  R i c h a r d  Cooper  was m a t u r e  o r  t h a t  h e  u n d e r s t o o d  

r i g h t  from wrong. The r e c o r d  d o e s  i n d i c a t e  t h a t  R i c h a r d  Cooper  

was e i g h t e e n  ( R  1 4 6 9 ) ,  w i t h  less t h a n  a n  e i g h t h  g r a d e  e d u c a t i o n .  

a ( R  1 4 7 8 , 1 4 4 9 ) .  T h e r e  i s  no  p e r  se r u l e  a s  t o  when t h e  

D e f e n d a n t ' s  a g e  i s  a  m i t i g a t i n g  f a c t o r .  Peek v .  S t a t e ,  395  So.2d 

492 ( F l a .  1 9 8 1 ) .  However, t h e  c o u r t  f a i l e d  t o  c o n s i d e r  t h e  

d e f e n d a n t ' s  i n t e l l i g e n c e  l e v e l  c o u p l e d  w i t h  h i s  c h r o n o l o g i c a l  

age .  Meeks v .  S t a t e ,  339 So.  2d 186 ( F l a .  1976)  . 
Where t h e  D e f e n d a n t  is  e i g h t e e n  a n d  h e  h a s  less t h a n  a n  

e i g h t h  g r a d e  e d u a t i o n ,  t h e r e  i s  c e r t a i n l y  some m i  t i g a t i o n .  



CONCLUSION 

Many aggravating factors were presented to the jury and 

found by the judge to exist which were improperly considered. 

Additionally, the court failed to find the existence of the 

mitigating factor of age which was properly presented and failed 

to consider an essential mitigating factor supported by the 

evidence. This factor alone requires a new penalty phase. Bates 

v. State, 10 F.L.W. 97 (Fla. 1985, decided Januay 31, 1985) . 
Further, the court's improper admission into evidence of the ski 

mask requires a reversal and a new trial. 

Respectfully submi tted, 

ROBERT H. DILLINGER 
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