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STATEMENT O F  THE CASE 

The A p p e l l a n t  would r e l y  upon t h e  S t a t e m e n t  o f  t h e  Case 

set f o r t h  i n  h i s  I n i t i a l  B r i e f  i n  t h i s  a p p e a l .  



STATEMENT OF THE FACTS 

The A p p e l l a n t  would r e l y  upon t h e  S t a t e m e n t  o f  t h e  

F a c t s  set  f o r t h  i n  h i s  I n i t i a l  B r i e f  e x c e p t  f o r  t h e  f o l l o w i n g :  

MOTION TO SUPPRESS 
PHYSICAL EVIDENCE 

The A p p e l l e e  s t a t e s  t h a t  t h e  A p p e l l a n t ' s  s t e p - f a t h e r  

"removed a l l  o f  a p p e l l a n t ' s  p e r s o n a l  b e l o n g i n g s  f rom t h e  room i n  

p r e p a r a t i o n  f o r  h e r  v i s i t " .  The v i s i t  t o  which t h e  A p p e l l e e  

r e f e r s  i s  a  v i s i t  by t h e  A p p e l l a n t ' s  m o t h e r ' s  c o u s i n .  Accord ing  

t o  t h e  t e s t i m o n y  o f  t h e  A p p e l l a n t ' s  s t e p f a t h e r ,  t h e  box i n  which  

t h e  s k i  mask was k e p t  was n e v e r  removed from t h e  c l o s e t  i n  which  

i t  had remained  s i n c e  R i c h a r d ' s  a r r e s t  i n  t h e  summer o f  1982 

u n t i l  f o u r  o r  f i v e  months  a f t e r  t h e  s k i  mask was t u r n e d  o v e r  t o  

O f f i c e r  H a l l i d a y .  I n  f a c t ,  M r .  Kokx s a i d  t h a t  h i s  w i f e ' s  c o u s i n  

p u t  h e r  c l o t h e s  i n  t h e  c l o s e t  where  t h e  box was l o c a t e d .  (R 

1018)  . 



ARGUMENT 

ISSUE I 

THE TRIAL COURT ERRED IN DENYING 
APPELLANT'S MOTION TO SUPPRESS 
PHYSICAL EVIDENCE OBTAINED FROM 
STEPFATHER'S HOME. 

The premises which was the subject of the illegal 

search was owned by the stepfather and the mother of the 

Appellant. (R 1013). Also remember that the Appellant was 

eighteen-years of age at the time of the offense, having been 

born September 28, 1963. (R 1464) The Appellant's stepfather, 

Robert Kokx, testified that at the time the officers' obtained 

the ski mask he still considered the bedroom to be that of the 

Appellant's. (R 1012) 

It is not unreasonable for parents to consider a 

bedroom used by a child, even though the child is eighteen-years 

of age, to be that child's bedroom. Few parents would require an 

eighteen-year old son to leave home on his eighteenth birthday 

just because he is legally considered to be an adult. 

In light of the testimony that the bedroom was still 

considered Mr. Cooper's room at the time of the search, and in 

light of our common experience that many children continue to 

reside at home or at least maintain a bedroom at their parents' 

home for a few years after reaching the age of maturity, it is 



a n o t  u n r e a s o n a b l e  t o  c o n c l u d e  t h a t  M r .  Kokx, t h e  A p p e l l a n t ' s  

s t e p f a t h e r ,  was a c c u r a t e l y  r e p r e s e n t i n g  t h e  s i t u a t i o n  a s  i t  

e x i s t e d  a t  t h e  t i m e  o f  t h e  s e a r c h .  T h e r e f o r e ,  i t  c a n  n o t  b e  

found  t h a t  t h e  A p p e l l a n t  had abandoned h i s  p a r e n t s '  home. 

The A p p e l l e e  r e l i e s  upon t h e  c a s e  o f  J o n e s  v .  S t a t e ,  

332 So.2d 615 ( F l a .  1 9 7 6 ) .  I n  t h a t  c a s e ,  t h e  d e f e n d a n t  had b e e n  

r e s i d i n g  i n  a  s m a l l  s t r u c t u r e  f o r m e r l y  u sed  a s  a  c h i c k e n  house .  

The d e f e n d a n t ' s  l a n d l a d y  c o n s e n t e d  t o  a  s e a r c h  a f t e r  t h e  

d e f e n d a n t  had  h u r r i e d l y  l e f t  town. T h e r e  was no  p a r e n t - c h i l d  

r e l a t i o n s h i p  i n  t h a t  c a s e  which  was c l e a r l y  e s t a b l i s h e d  h e r e .  

The f a c t s  a r e  j u s t  n o t  t h e  same. 

F i n a l l y ,  i n  J o n e s  t h e r e  i s  no i n d i c a t i o n  o f  how l o n g  

t h e  d e f e n d a n t  r e s i d e d  i n  t h e  c o n v e r t e d  c h i c k e n  house .  I n  t h e  

i n s t a n t  c a s e ,  A p p e l l a n t  moved i n  w i t h  h i s  mother  a f t e r  s h e  

r e q u e s t e d  t h a t h e c o m e  and  l i v e  w i t h  h e r .  ( R 1 4 7 5 )  T h i s  was n o t  

a  l a n d l o r d - t e n a n t  r e l a t i o n s h i p ;  and  t h e r e f o r e ,  i t  c a n n o t  b e  

compared w i t h  J o n e s .  



ISSUE I1 

THE T R I A L  COURT ERRED I N  FINDING, 
AS AN AGGRAVATING CIRCUMSTANCE, THAT 
THE CAPITAL FELONY WAS COMMITTED I N  
THE COURSE OF A KIDNAPPING. 

The A p p e l l e e  c o r r e c t l y  p o i n t s  o u t  t h a t  mos t  c a s e s  unde r  

S e c t i o n  9 2 1 . 1 4 1 ( s ) ( d )  i n v o l v e  s i t u a t i o n s  where t h e  murder  v i c t i m  

i s  t h e  s u b j e c t  o f  t h e  u n d e r l y i n g  f e l o n y ,  which i n  t h e  i n s t a n t  

c a s e  was robbe ry .  The A p p e l l e e  a r g u e s  t h a t  t h e  same i s  t r u e  

where t h e  u n d e r l y i n g  f e l o n y  i s  k idnapp ing .  S e e  A t k i n s  v.  S t a t e ,  

452 So.2d 529 ( F l a .  1 9 8 4 ) ;  P r e s t o n  v.  S t a t e ,  444 So.2d 939 ( F l a .  

1 9 8 4 ) ;  and  J u s t u s  v.  S t a t e ,  438 So.2d 358 ( F l a .  1 9 8 3 ) .  The 

A p p e l l e e  a l s o  c o r r e c t l y  a r g u e s ,  however,  t h a t  i t  i s  n o t  a l w a y s  

n e c e s s a r y  f o r  t h e  v i c t i m  o f  t h e  k i d n a p p i n g  t o  b e  t h e  v i c t i m  o f  

t h e  murder  f o r  t h a t  s u b s e c t i o n  t o  a p p l y .  ~ i t z p a t r i c k  v .  S t a t e ,  

437 So.2d 1072 ( F l a .  1 9 8 3 ) .  

T h i s  c a s e  i s  d i s t i n g u i s h a b l e  f rom F i t z p a t r i c k  b e c a u s e  

i n  t h a t  c a s e  t h e  d e f e n d a n t  was c h a r g e d  w i t h  and  found g u i l t y  o f  

k idnapp ing .  The A p p e l l e e  t h e n  a r g u e s  t h a t  i n  S t e v e n s  v .  S t a t e ,  

419 So.2d 1058 ( F l a .  1 9 8 2 ) ,  t h e  d e f e n d a n t  was n o t  c h a r g e d  w i t h  

k idnapp ing  b u t  t h a t  f a c t o r  was a p p l i e d  i n  t h e  s e n t e n c i n g  p h a s e  

s u c c e s s f u l l y .  I t  a p p e a r s  i n  S t e v e n s  t h a t  t h e  d e f e n d a n t  was found  

g u i l t y  o f  fe lony-murder  and t h e  j u r y  was p r o b a b l y  s o  i n s t r u c t e d  

on a l l  o f  t h e  u n d e r l y i n g  f e l o n i e s .  I n  t h e  i n s t a n t  c a s e ,  t h e  j u r y  

was o n l y  i n s t r u c t e d  on one  u n d e r l y i n g  f e l o n y ,  t h a t  b e i n g  r o b b e r y .  



ISSUE I11 

THE COURT ERRED IN INSTRUCTING THE 
JURY AND FINDING, AS AN AGGRAVATING 
CIRCUMSTANCE, THAT THE CAPITAL FELONY 
WAS COMMITTED FOR THE PURPOSE OF 
AVOIDING ARREST. 

The Appellant would merely rely on his Initial Brief 

and restate that if a murder is planned from the beginning, it 

cannot also be for the purpose of avoiding arrest after a co- 

perpetrator is identified. 



ISSUE I V  

THE T R I A L  COURT ERRED I N  FINDING, 
AS A N  AGGRAVATING CIRCUMSTANCE, THAT 
THE MURDER WAS ESPECIALLY HEINOUS, 
ATROCIOUS, OR CRUEL. 

Whi le  t h e  A p p e l l e e  a r g u e s  t h a t  t h e  v i c t i m s  i n  t h i s  c a s e  

were aware  t h a t  t h e y  were g o i n g  t o  b e  s h o t ,  t h e  r e c o r d  d o e s  n o t  

s u p p o r t  t h a t  c o n c l u s i o n .  From t h e  t i m e  t h a t  J.  D. Walton t r i e d  

t o  f i r e  u n t i l  t h e  l a s t  s h o t  i n  t h e  p a n i c - f i l l e d  e p i s o d e ,  o n l y  a  

few s e c o n d s  e l a p s e d .  

I n  Whi t e  v .  S t a t e ,  403 So.2d 331 ( F l a .  1981)  , a  c a s e  

c i t e d  by t h e  A p p e l l e e ,  o n e  o f  t h e  v i c t i m s  was " t i e d ,  gagged  a n d  

b l i n d f o l d e d  and  s h e ,  f o r  many h o u r s  was s u b j e c t e d  t o  t h e  t a u n t s  

o f  t h e  c o n s p i r a t o r s " .  The f a c t s  o f  t h e  i n s t a n t  c a s e  a r e  j u s t  t h e  

o p p o s i t e .  



ISSUE V 

THE COURT ERRED I N  INSTRUCTING THE J U R Y  
AND FINDING, AS AN AGGRAVATING CIRCUMSTANCE, 
THAT THE MURDER WAS COMMITTED I N  A COLD, 
CALCULATED, AND PREMEDITATED MANNER. 

The A p p e l l e e  p o i n t s  o u t  t h a t  t h e  t r i a l  j udge  made t h e  

f o l l o w i n g  f i n d i n g :  

" . . . t h e  Defendan t  f i r e d  i n i t i a l l y  
t h r e e  s h o t g u n  b l a s t s  and  r e t u r n e d  
t o  f i r e  a  f o u r t h  i n t o  F r i d e l l a  who 
was a b l e  t o  r a i s e  up  b e f o r e  t h e  
l a s t  s h o t "  

T h i s  f i n d i n g ,  a s  A p p e l l e e  c o n c e d e s  a t  page  f i v e  ( 5 )  o f  

t h e  Answer B r i e f ,  i s  i n c o r r e c t .  The t e s t i m o n y  showed t h a t  Royal  

f i r e d  t h r e e  o r  f o u r  t i m e s ,  b u t  t h e  A p p e l l a n t  f i r e d  o n c e  a t  S t e v e  

Fr i d e l l a .  A p p e l l a n t  l e f t ,  t h e n  r e t u r n e d  and f i r e d  a p p a r e n t l y  

a g a i n  a t  F r i d e l l a .  

Accord ing  t o  t h e  t e s t i m o n y  o f  t h e  m e d i c a l  e x a m i n e r ,  

t h i s  second  s h o t  by t h e  A p p e l l a n t  would have  b e e n  i n t o  a  dead  man 

i n  t h a t  a l l  o f  F r i d e l l a ' s  wounds were f a t a l .  ( R  858-860) 

The f a c t  t h a t  t h e  A p p e l l a n t  may have  r e l o a d e d  h i s  gun,  

which was m e r e l y  c o n j e c t u r e ,  and  s h o t  t h e  f a t a l l y  wounded 

F r i d e l l a  i n  a  m a t t e r  o f  a  few s e c o n d s ,  d o e s  n o t  m e e t  t h e  t e s t  se t  

f o r t h  i n  Harwick v .  S t a t e ,  461 So.2d 79  ( F l a .  1 9 8 4 ) .  I n  t h a t  

c a s e ,  a s  h e r e ,  a  p l a n n e d  r o b b e r y  t u r n e d  i n t o  a  f r e n z i e d  k i l l i n g  

t h a t  had n o t  been  p l a n n e d  t o  t h e  e x t e n t  t h a t  t h e  c o u r t  c o u l d  f i n d  

t h a t  t h e  murder  was c o l d ,  c a l c u l a t e d  and  p r e m e d i t a t e d .  



ISSUE V I  

THE TRIAL COURT ERRED I N  FAILING TO 
INSTRUCT AND FIND, AS A MITIGATING 
CIRCUMSTANCE, THAT APPELLANT COULD 
NOT APPRECIATE THE CRIMINALITY OF 
HIS CONDUCT. 

The A p p e l l a n t  s p e c i f i c a l l y  r e q u e s t e d  a t  t h e  j u r y  c h a r g e  

c o n f e r e n c e  t h a t  t h e  j u r y  b e  i n s t r u c t e d  on "Number S i x "  ( R  1536)  

which s a y s :  

".. .The c a p a c i t y  o f  t h e  d e f e n d a n t  t o  
a p p r e c i a t e  t h e  c r i m i n a l i t y  of  h i s  c o n d u c t  
o r  t o  conform h i s  c o n d u c t  t o  t h e  r e q u i r e m e n t s  

- 

of  law was s u b s t a n t i a l l y  impa i red . "  

The e v i d e n c e  was p r e s e n t e d  a s  p r e v i o u s l y  a r g u e d ,  and  

t h e  r e q u e s t e d  j u r y  i n s t r u c t i o n  s h o u l d  have  been  g i v e n  on t h e  

m i  t i g a t i n g  c i r c u m s t a n c e .  



I S S U E  V I I  

THE COURT ERRED I N  ADMITTING OVER 
O B J E C T I O N  ANTICIPATORY REBUTTAL 
TESTIMONY THAT THE DEFENDANT WOULD 
CALL A P S Y C H I A T R I S T  TO T E S T I F Y ,  
WHEN THE D E F E N S E  D I D  NOT CALL A S  A 
W I T N E S S  A P S Y C H I A T R I S T  TO T E S T I F Y  
CONCERNING WHETHER THE DEFENDANT 
ACTED UNDER THE S U B S T A N T I A L  DOMINATION 
OF ANOTHER PERSON.  

The A p p e l l a n t  r e l i e s  on  t h e  argument p r e s e n t e d  i n  h i s  

I n i t i a l  B r i e f  f i l e d  i n  t h i s  c a u s e .  



ISSUE V I I I  

THE COURT ERRED I N  NOT FINDING THAT 
THE DEFENDANT'S AGE AT THE TIME OF 
THE OFFENSE WAS A MITIGATING FACTOR. 

The t r i a l  c o u r t  s p e c i f i c a l l y  f ound :  

... The a g e  o f  t h e  D e f e n d a n t  a t  t h e  t i m e  
o f  t h e  crime o f f e r s  n o  m i t i g a t i o n .  The  
t e s t i m o n y  i n d i c a t e s  h e  was  m a t u r e ,  u n d e r s t o o d  
t h e  d i s t i n c t i o n  b e t w e e n  r i g h t  a n d  wrong a n d  
t h e  n a t u r e  a n d  c o n s e q u e n c e s  o f  h i s  a c t i o n s .  
( R  2 4 8 )  

The A p p e l l a n t  r e l i es  o n  t h e  a r g u m e n t  p r e s e n t e d  i n  h i s  

I n i t i a l  B r i e f  f i l e d  i n  t h i s  c a u s e .  
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