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Preliminary Statement 

Respondent was the Appellant in the Fourth District Court of 

Appeal and the Defendant in the Circuit Court. Petitioner was 

the Appellee in the Fourth District Court of Appeal and the 

Prosecution in the Circuit Court. In the brief, the parties will 

be referred to as they appear before this Court. 

The following symbol will be used: 

"P" Petitioner's Brief on Jurisdiction. 
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Statement of the Case and Of the Facts 

Respondent accepts Petitioner's Statement of the Case and of 

the Facts insofar as it is not argumentative, with one addition: 

On April 12, 1984 the Fourth District Court of Appeal 

granted Petitioner's Motion for Stay of Mandate. 
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POINT ,INVOLVED/ARGUMENT� 

WHETHER THIS COURT SHOULD DECLINE TO REVIEW THE 
DECISION OF THE FOURTH DISTRICT COURT OF 
APPEAL. 

This case involves an appeal by the State of the Fourth 

District Court of Appeal's decision reversing Respondent's 

conviction under Section 817.563, Florida Statutes (1981). The 

district court reversed Respondent's conviction on authority of 

State v. Bussey, 444 So.2d 63 (Fla. 4th DCA 1984), which held 

Section 817.563 unconstitutional. 

Despite being able to invoke this Court's appellate jur

isdiction under Rule 9.030{a)(1)(A)(ii), Florida Rules of 

Appellate Procedure (1981). Petitioner has embarked on an 

arduous and confusing path to seek this Court's review. Peti

tioner has sought to invoke this Court's discretionary conflict 

jurisdiction under Rule 9.030(a){2)(A){iv), Florida Rules of 

Appellate Procedure (198l)(P2). 

In support of this request Petitioner offers the brief on 

the merits submitted by the State in Bussey. That brief is 

wholly insufficient to support Petitioner's request for dis

cretionary review. The argument in Petitioner's adopted brief 

claims only that the statute is constitutional and only advances 

principles of law from a myriad of cases in support thereof. 

Petitioner's brief is remarkable only in its lack of any analysis 

of the two relevant decisions, s~ate v. Thomas, 428 So.2d 327 

(Fla. 1st DCA 1983), and M.P. v. State, 430 So.2d 523 (Fla. 1st 

DCA 1983), which uphold the constitutionality of Section 817.563. 

Throughout Petitioner's Brief on Jurisdiction there is -- mentionno

of any specific case{s) that conflict with the decision below. 
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Moreover, Petitioner persisted in its misguided approach in its 

conclusion by requesting not that this Court invoke its discre

tionary jurisdiction, but rather "that the decisions of the 

Fourth District Court of Appeal as holding Fla. Stat. 817.563 

unconst i tut ional be reversed and remanded with appropr iate 

directions" (PIO). 
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Conclusion 
\. 

While Petitioner could have invoked this Court's appellate 

jurisdiction, it did not. Instead, the State has sough t 

discretionary review by this Court. The jurisdictional brief 

submitted in support of Petitioner's request is wholly 

inadequate and Petitioner's request should be denied. 

Respectfully submitted, 

RICHARD L. JORANDBY 
Public Defender 
15th Judicial Circuit of Florida 
224 Datura Street/13th Floor 
West Palm Be h, Florid a 33401 
(305 8 7- 15 I 
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