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STATEMENT OF THE CASE --- 
On March 29,  1983  a  G l a d e s  County g r a n d  j u r y  r e t u r n e d  a n  

i n d i c t m e n t  c h a r g i n g  t h e  a p p e l l a n t  w i t h  t w o  c o u n t s  o f  

p r e m e d i t a t e d  f i r s t  d e g r e e  murder .  A l i c i a  Dawn B r y a n t  was t h e  

a l l e g e d  v i c t i m  i n  Count  I ,  and C l a r e n c e  Edward Moore, a / k / a  

Lawrence Lamberson was t h e  a l l e g e d  v i c t i m  i n  Count 11. (R20)* 

The a p p e l l a n t  p l ed  no t  g u i l t y  and proceeded t o  a  j u r y  t r i a l  

w h i c h  began  o n  November 29,  1983.  I t  r e s u l t e d  i n  a  m i s t r i a l  

onDecember  9 , 1 9 8 3  b e c a u s e  t h e  j u r y  c o u l d  n o t  r e a c h  a u n a n i m o u s  

v e r d i c t .  

A second j u r y  t r i a l  began on February  20, 1984. (R1427) The 

j u r y  found t h e  a p p e l l a n t  g u i l t y  a s  charged on bo th  coun t s  of t h e  

i n d i c t m e n t  on F e b r u a r y  27,  1984. (R2553) On F e b r u a r y  29,  1984  

t h e  p e n a l t y  phase of t h e  t r i a l  was conducted. (R2561-2679) -The 

j u r y  recommended t h e  d e a t h  s en t ence  on Count I  by a  v o t e  of  10- 

2 ,  and on  Count  I 1  by a  v o t e  o f  8-4. 

On M a r c h  2 2 ,  1 9 8 4  C i r c u i t  J u d g e  R i c h a r d  M .  S t a n l e y  

a d j u d i c a t e d  t h e  a p p e l l a n t  g u i l t y  of bo th  murders and imposed two 

d e a t h  s e n t e n c e s .  ( R 2 6 9 1 - 2 7 0 3 )  J u d g e  S t a n l e y  e n t e r e d  h i s  

f i n d i n g s  o f  f a c t s  i n  s u p p o r t  o f  t h e  s e n t e n c e s  on  t h e  same day. 

(R.1354) The a p p e l l a n t ' s  mot ion f o r  a  new t r i a l ,  f i l e d  March 14,  

1984 (R1351-13531, was den ied  on March 22, 1984. (R2698) 

The a p p e l l a n t  f i l e d  h i s  n o t i c e  o f  a p p e a l  t o  t h i s  C o u r t  on  

Apr i l  18 ,  1984. (R1399) 

* Page r e f e r e n c e s  t o  t h e  r e c o r d  on a p p e a l  a r e  d e s i g n a t e d  by a n  
I I R" p reced ing  t h e  a p p r o p r i a t e  page number. 



STATEMENT OF THE -- FACTS 

Connie Smith ,  a  s p e c i a l  agen t  f o r  t h e  F l o r i d a  Department of 

Law E n f o r c e m e n t  a s s i g n e d  t o  i n v e s t i g a t e  o r g a n i z e d  c r i m e  and 

o t h e r  major  o f f e n s e s  (R1842) t e s t i f i e d  t h a t  on February  14,  1983 

s h e  i n t e r v i e w e d  F r a n c i s  S m i t h .  F r a n c i s  S m i t h  r e l a t e d  t o  h e r  

t h a t  she  had a s s i s t e d  t h e  a p p e l l a n t  i n  t h e  b u r i a l  of  two bod i e s  

i n  L a B e l l e .  (R1844) Agent  S m i t h  c o n t a c t e d  and c o o r d i n a t e d  

numerous law enforcement  o f f i c i a l s  and made i n i t i a l  a r rangements  

f o r  an i n v e s t i g a t i o n  a t  t h e  b u r i a l  s i t e .  (R1844-1852) The bod i e s  

of  A l i c i a  Dawn Bryant  and Clarence  Edward Moore a / k / a  Lawrence 

Lamberson were recovered.  (R1852-1857) Agent Smith  i d e n t i f i e d  

photographs of t h e  scene  and i t e m s  of  p h y s i c a l  ev idence  found i n  

and a r o u n d  a  m o b i l e  home l o c a t e d  n e a r  t h e  s c e n e .  (R1852-1881) 

O u t s i d e  t h e  p r e s e n c e  o f  t h e  j u r y  i n  p r o f f e r e d  t e s t i m o n y  Agent  

Smith  t e s t i f i e d  t o  t h e  e x i s t a n c e  of a  "drug smuggler ' s  notebook" 

(R1888) found i n  Moore's c a d i l l a c  automobi le  and photographs  o f  

a  woman who was "a t a r g e t  o f  a  RICO i n v e s t i g a t i o n "  i n  Moore ' s  

w a l l e t .  (R1890) The Court r u l e d  t h a t  c ro s s - examina t i on  of Agent 

S m i t h  o n  t h i s  m a t t e r  w a s  o u t s i d e  t h e  s c o p e  o f  d i r e c t  

examina t ion ,  and p r o h i b i t e d  de f ense  counse l  from i n q u i r i n g  i n t o  

t h i s  phase o f  t h e  c r i m i n a l  i n v e s t i g a t i o n .  (R1892) 

C a r l a  M i t a r ,  a n  i n v e s t i g a t o r  f o r  t h e  S t a t e  A t t o r n e y ' s  

O f f i c e ,  t e s t i f i e d  t h a t  s h e  was i n v o l v e d  i n  t h e  r e c o v e r y  o f  t h e  



two  b o d i e s  (R1901-1915) and a  s e a r c h o f t h e  m o b i l e  home n e a r  t h e  

b u r i a l  s i t e .  (R1915-1919) 

R o b e r t  D a n i e l s ,  a  s e c o n d  i n v e s t i g a t o r  f r o m  t h e  S t a t e  

A t t o r n e y ' s  Off  i c e ,  t e s t i f i e d  t o  accompanying  and a s s i s t i n g  

Connie  S m i t h  and C a r l a  M i t a r  i n  t h e i r  e f f o r t s  a t  t h e  b u r i a l  

s i t e ;  t h e  i n t e r r o g a t i o n  o f  F r a n c i s  Smith;  t h e  r e cove ry  of 

c e r t a i n  phys i ca l  ev idence  nea r  t h e  scene ;  and t h e  a c q u i s t i o n  of  

a e r i a l  photographs  of  t h e  scene .  (R1920-1986) 

Samuel Johnson, a  med i ca l - l ega l  i n v e s t i g a t o r  f o r  t h e  Medical 

Examiner 's  O f f i c e ,  t e s t i f i e d  t o  t h e  r ecove ry  of  t h e  two bod i e s ,  

t h e  c o n d i t i o n s  and c i r c u m s t a n c e s  u n d e r  wh ich  t h e y  w e r e  f o u n d ,  

and p roce s s ing  them f o r  autopsy.  (R1992-2038) 

D r .  Rober t  S c h u l t z ,  a  f o r s e n i c  p a t h o l o g i s t  and an Assoc i a t e  

Medical Examiner, t e s t i f i e d  t h a t  he performed a u t o p s i e s  on t h e  

r e c o v e r e d  b o d i e s .  (R2038-2045) He t e s t i f i e d  t h a t  t h e  c a u s e  o f  

d e a t h  o f  t h e  ma l e  was " m u l t i p l e  c r u s h i n g  b l o w s  t o  t h e  head". 

(R2064) Concerning t h e  female ,  he  i n d i c a t e d  t h a t  t h e r e  were "no 

s i g n s  ... t h a t  we c o u l d  p o i n t  t o  w i t h  c e r t a i n t y  and s a y  t h i s  

was t h e  c a u s e  o f  d e a t h .  Y e t ,  w e  h ave  t o  t h e r e f o r e  a s s u m e - - I  

a ssume and I b e l i e v e  w i t h i n  r e a s o n a b l e  m e d i c a l  c e r t a i n t y  ..." 
t h a t  she  was manual ly  s t r a n g l e d .  (R2076-2077) 

Ron Counci l ,  a  Glades County deputy  s h e r i f f ,  t e s t i f i e d  t h a t  

du r ing  a  r o u t i n e  b a r  check on t h e  even ing  of  February  5, 1983 he 

o b s e r v e d  B r y a n t ,  Moore, F r a n c i s  S m i t h ,  and t h e  a p p e l l a n t  

d r i n k i n g  t o g e t h e r  a t  Squeaky's Bar and t h a t  he  observed Moore's 

c a d i l l a c  au tomobi le  parked o u t s i d e  t h e  bar.  (R2149-2166) 



F r a n c i s  Smith  t e s t i f i e d  t h a t  she  f i r s t  met t h e  a p p e l l a n t  on 

J a n u a r y  3 ,  1983  when h e  came t o  h e r  home i n  Dover ,  F l o r i d a  t o  

mee t  h e r  b r o t h e r .  (R2179) A t  t h a t  t i m e ,  M s .  S m i t h  was 30 y e a r s  

o l d ,  m a r r i e d ,  and l i v i n g  w i t h  h e r  husband  and t h r e e  mino r  

ch i l d r en .  She abandoned h e r  husband and c h i l d r e n  on January  14,  

1983 and accompanied t h e  a p p e l l a n t  t o  Glades County. When t h e y  

a r r i v e d  i n  Glades County t h e y  r e n t e d  a  "smal l  two-bedroom house 

t r a i l e r  on  a  huge p i e c e  o f  p r o p e r t y  w i t h  a  l o t  o f  t r e e s ' '  i n  t h e  

r u r a l  a r e a  of  t h e  County. (R2183-2184) 

They l i v e d  t o g e t h e r  i n  t h e  t r a i l e r .  The a p p e l l a n t  d i d  

" r a n c h  and f a r m  work" and s h e  d i d  " l i t t l e  odd j o b s "  s u c h  a s  

r a k i n g  l e a v e s  and c l e a n i n g  homes. (R2187) 

M s .  S m i t h  t e s t i f i e d  t h a t  on  S a t u r d a y ,  F e b r u a r y  5 ,  1983  s h e  

and t h e  a p p e l l a n t  wen t  t o  L a B e l l e  t o  t h e  Town T a v e r n  (R2188- 

2189) whe re  t h e y  me t  Moore a / k / a  Lamberson  (R2190-2181).  She 

t e s t i f i e d  t h e y  w e r e  j o i n e d  by B r y a n t ,  a g e  1 9 ,  and s h o r t l y  

t h e r e a f t e r  l e f t  t h e  t a v e r n  and went t o  Squeaky's Bar i n  Moore's 

a u t o m o b i l e .  (R2181-21940) She t e s t i f i e d  t h e y  consumed d r i n k s  

and l e f t  t h e  b a r  a f t e r  m i d n i g h t  t o  go t o  t h e  h o u s e  t r a i l e r  f o r  

s p a g h e t t i .  (R2201-2204) 

M s .  S m i t h  t e s t i f i e d  t h a t  t h e  f o u r  o f  them a r r i v e d  a t  t h e  

h o u s e  t r a i l e r .  She began  p r e p a r i n g  s p a g h e t t i .  The o t h e r s  we re  

"hav ing  a  good t ime" .  (R2205) She t e s t i f i e d  t h a t  s h o r t l y  

t h e r e a f t e r  t h e  a p p e l l a n t  and Moore a / k / a  Lamberson went o u t s i d e  

and t h a t  t h e  a p p e l l a n t  r e t u r n e d  i n  " abou t  t w e n t y  m i n u t e s "  and 

r e q u e s t e d  B r y a n t  t o  go  w i t h  him. (R2205-2208) She t e s t i f i e d  



t h a t  Bryan t  e x i t e d  t h e  t r a i l e r  w i t h  t h e  a p p e l l a n t  and a b o u t  45 

minutes l a t e r  t h e  a p p e l l a n t  r e tu rned  alone. (R2209-2210) 

M s .  S m i t h  t e s t i f i e d  t h e  a p p e l l a n t  had b l o o d  on h i s  p e r s o n  

and c l o t h i n g ,  t h a t  he  c a r r i e d  a  t i r e  t o o l  w i t h  him and t h a t  h e  

i n d i c a t e d  t o  her  t h a t  Bryant and Moore were dead. (R2210-2211) 

She t e s t i f i e d  t o  f u r t h e r  conve r sa t ion  w i t h  t h e  a p p e l l a n t  and t h e  

p r o c e s s  of  b u r i a l  o f  t h e  b o d i e s  i n  an a r e a  b e h i n d  t h e  t r a i l e r .  

She t e s t i f i e d  t h a t  a f t e r  t h e  b u r i a l  t h e y  went  back t o  t h e  

t r a i l e r ,  t o o k  changes  of c l o t h i n g ,  and l e f t  t o  go t o  P l a n t  

City. (R2211-2229) She t e s t i f i e d  they  took Moore's c a d i l l a c  and 

d i s p o s e d  o f  t h e  t i r e  t o o l  a n d  b l o o d y  s h i r t  i n  a  n e a r b y  

stream. (2229-2232) 

M s .  S m i t h  t e s t i f i e d  t h e y  a r r i v e d  a t  t h e  home o f  t h e  

a p p e l l a n t ' s  s i s t e r ,  Mary Lambr ix ,  i n  P l a n t  C i t y  e a r l y  Sunday 

morning February 6, 1983. They s tayed  t h e r e  u n t i l  t h e  fo l lowing  

Tuesday. They went t o  Smith 's  b r o t h e r ' s  home on Wednesday. On 

Wednesday w h i l e  d r i v i n g  Moore 's  c a d i l l a c  a l o n e ,  S m i t h  was 

a r r e s t e d  by p o l i c e  o f f i c e r s  and p l a c e d  i n  j a i l  u n t i l  F r i d a y  

n i g h t  on an u n r e l a t e d  cha rge .  (R2240-2250) On t h e  f o l l o w i n g  

Monday, she contac ted  law enforcement o f f i c e r s  and advised them 

of  t h e  b u r i a l .  (R2251) She t e s t i f i e d  t o  s u b s e q u e n t  t e l e p h o n e  

cont'qact w i t h  and a  l e t t e r  rece ived  from t h e  appe l l an t .  (R2260- 

2285) 

D u r i n g  h e r  a r r e s t  a n d  i n c a r c e r a t i o n  M s .  S m i t h  made 

s t a t emen t s  t o  p o l i c e  o f f i c e r s ,  t h e  c o n t e n t s  of which c o n f l i c t e d  

w i t h  he r  test imony. Defense counsel  a t t empted  t o  cross-examine 



M s .  Smith  on t h e s e  s t a t e m e n t s  and was p r o h i b i t e d  from doing s o  

by t h e  t r i a l  c o u r t .  (R2319-2326) 

Bob Johnson t e s t i f i e d  t h a t  he  was t h e  owner of  t h e  l and  and 

t r a i l e r  where t h e  a p p e l l a n t  and Smith  r e s i d e d  i n  Glades County 

and t h a t  h e  r e n t e d  i t  t o  them.  H e  d e s c r i b e d  t h e  g e o g r a p h i c a l  

pa ramete r s  o f  t h e  area.(R2337-2349) 

L a r r y  B a n h a r t ,  a  H e n d r y  C o u n t y  d e p u t y  s h e r i f f  a n d  a  

c e r t i f i e d  d i v e r ,  t e s t i f i e d  t o  t h e  r ecove ry  of  a  t i r e  i r o n  and a  

T - s h i r t  from a  s t r e am nea r  t h e  b u r i a l  s i t e .  (R2350-2365) 

John Chezem, t h e  n e a r e s t  ne ighbor  t o  t h e  a p p e l l a n t  and Smith  

i n  G l a d e s  County ,  t e s t i f i e d  t h a t  t h e  a p p e l l a n t  b o r r o w e d  h i s  

shovel  on February  6, 1983 a t  2:30 a.m., and t h a t  a t  t h e  t i m e  he 

was d r i v i n g  a  b l a c k  cadi l lac . (R2371-2386)  

B i l l y  Wi l l i ams ,  Jr., t e s t i f i e d  t o  t h e  c o n d i t i o n  of  t h e  house 

t r a i l e r  a f t e r  t h e  a p p e l l a n t  and S m i t h  l e f t  t h e  a r e a  and t o  t h e  

a p p e l l a n t ' s  subsequent  r e t u r n  t o  r e t r i e v e  h i s  pos se s s ions  from 

t h e  t r a i l e r .  (R2387-2401) 

P r e s t o n  Branch, a  f r i e n d  o f  t h e  a p p e l l a n t  t e s t i f i e d  t h a t  he  

and Debra  Hanze l  d r o v e  t h e  a p p e l l a n t  t o  L a B e l l e  t o  h i s  h o u s e  

t r a i l e r  where t hey  he lped  him empty t h e  t r a i l e r ,  pack f u r n i t u r e  

and p o s s e s s i o n s ,  and r e t u r n  t o  P l a n t  C i t y .  Dur ing  t h e  r e t u r n  

t r i p ,  Branch t e s t i f i e d  t h a t  t h e  a p p e l l a n t  t o l d  hom t h a t  he  knew 

where  two  dead  b o d i e s  were b u r i e d .  (R2401-2428) Debra  H a n z e l ' s  

t e s t i m o n y  was s u b s t a n t i a l l y  t h e  same a s  B r a n c h ' s  t e s t i m o n y .  

(R2428-2459) 

The j u r y  found  t h e  a p p e l l a n t  g u i l t y  a s  c h a r g e d  o n  b o t h  



c o u n t s  o f  t h e  i n d i c t m e n t  (R2553) and s u b s e q u e n t  t o  t h e  p e n a l t y  

phase  (R2561-2679) recommended d e a t h  s e n t e n c e s ,  wh ich  were  

subsequen t ly  imposed by Judge Richard  M. S tanley.  (R2691-2703) 



ARGUMENT 

ISSUE - I  

T H E  TRIAL C O U R T  E R R E D  IN UTILIZING A J U R Y  
SELECTION PROCESS W H I C H  DENIED THE DEFENDANT A 
TRIAL BY A JURY REPRESENTATIVE OF A CROSS-SECTION 
OF THE COMMUNITY AND WHICH CREATED A J U R Y  THAT WAS 
CONVICTION PRONE. 

The " d e a t h  q u a l i f i c a t i o n "  i s s u e  was r a i s e d  by d e f e n s e  

c o u n s e l  on numerous  o c c a s i o n s  d u r i n g  t h e  c o u r s e  o f  t h i s  c a s e .  

I n i t i a l l y ,  i n  a  p r e t r i a l  Motion - To Prec lude  Challenge For Cause 

(R40-43), de fense  counse l  moved t o  p reven t  c h a l l e n g e s  f o r  cause  

a g a i n s t  persons  who would n o t  and p o s s i b l y  might  n o t  be a b l e  t o  

impose  t h e  d e a t h  p e n a l t y .  The g r o u n d s  s t a t e d  i n  t h e  m o t i o n  

inc luded  t h e  a s s e r t i o n s  t h a t  such e x c l u s i o n ( s )  : 

" 1. ... i s  i m p r o p e r  a n d  u n c o n s t i t u t i o n a l  a n d  
i n c o n s i s t e n t  w i t h  t h e  Four teen th  Amendment r equ i r emen t s  
f o r  c a p i t a l - c a s e  j u r y  s e l e c t i o n  a s  l a i d  down i n  
W i t h e r s  oon v. I l l i n o i s ,  391 U.S. 510 
T~*U .K 38): Maxwell  v. 
2 6 2 9 7 0 ) :  Boulden v. H O T ~ ~ G I ~ T  - z  - - - - - -  

  at his v. N e w  Jerse % 0 3 Z ? k 6 - i 1 9  - 
G e o r g i a r 4 D - U . S .  [3;. (1976) .  

( 1 9 6 8 ) ;  Adams v. 
B i s h o ~ .  m - v . S .  
U-8 ( 1 9 6 9 ) ;  
7 1 ) ;  and Dav i s  v. - 

" 2. ... v i o l a t e  t h e  Accused ' s  r i g h t  t o  t r i a l  by a  j u r y  
s e l e c t e d  f rom a  r e p r e s e n t a t i v e  c r o s s - s e c t i o n  o f  t h e  
communi ty ,  a s  g u a r a n t e e d  by t h e  S i x t h  and F o u r t e e n t h  
Amendments ... and A r t i c l e  I ,  S e c t i o n s  9  and 2 2  o f  t h e  
C o n s t i t u t i o n  of t h e  S t a t e  of F lo r ida .  

" 3. ... v i o l a t e  t h e  Accused ' s  F o u r t e e n t h  Amendment 
r i g h t s  t o  Due P r o c e s s  a n d  E q u a l  P r o t e c t i o n  ... b y  
d e n y i n g  t h e  Accused a  t r i a l  by j u r y  s e l e c t e d  f rom a  
r e p r e s e n t a t i v e  c r o s s - s e c t i o n  of t h e  community, w i thou t  
f u r t h e r i n g  any  p e r m i s s i b l e  S t a t e  i n t e r e s t ,  s i n c e :  ( a )  
The j u r y  d o e s  n o t  f i n a l l y  s e n t e n c e ;  ( b )  I t s  a d v i s o r y  
s e n t e n c i n g  v e r d i c t  o c c u r s  a t  t h e  s econd  s t a g e  o f  t h e  
b i f u r c a t e d  t r i a l ;  ( c )  T h i s  v e r d i c t  i s  r e n d e r e d  by a  
m a j o r i t y  vote.  

" 4. ... s u b j e c t s  t h e  Accused t o  t r i a l  by a  j u r y  wh ich  



i s  n o t  i m p a r t i a l ,  b u t  i n  f a c t ,  i s  b i a s e d  i n  f a v o r  of 
t h e  p r o s e c u t i o n  on t h e  i s s u e  of t h e  Defendant ' s  g u i l t  
of t h e  c r ime  charged ... 
I' 5. ... s u b j e c t s  t h e  Defendant t o  c r u e l  and unusual  
punishment ... because  t h e  j u r o r s  s e l e c t e d . . . w i l l  be 
i n c a p a b l e  of pe r fo rming  t h e  f u n c t i o n s  demanded by 
Woodson v. North C a r o l i n a  428 U.S. 280 (19761, t h a t  of 
r m a i n t a i n i n i i n k  between contemporary community 
v a l u e s  and t h e  penal  system. '  ... 

" 8. ... R e s t r i c t i n g  jury se rv ice  t o  only spec ia l  groups 
or excluding i d e n t i f i a b l e  segments playing major r o l e s  
i n  t h e  communi ty  c a n n o t  be r e c o n c i l e d  w i t h  t h e  
c o n s t i t u t i o n a l  f o n c e p t  o f  j u r y  t r i a l .  - T g l o r  --- - v. 
L o u i s i a n a ,  419 U.S. 522 (1975). 

" 9. S e l e c t i o n  of a  p e t i t  j u r y  from a  r e p r e s e n t a t i v e  
c r o s s - s e c t i o n  o f  t h e  communi ty  i s  a n  e s s e n t i a l  
component of the  Six th  Amendment r i g h t  t o  a  jury t r i a l .  
Taylor v. Lousiana, supra.  

" 10. While prospect ive ju ro r s ,  wi th  r e se rva t ions  about 
c a p i t a l  punishment ... might properly be excluded from a  
jury empaneled t o  make a recommendation a s  t o  penalty 
i n  a  c a p i t a l  c a s e ,  t h e  e x c l u s i o n  of such  j u r o r s  f o r  
cause  from a  j u r y  empaneled a s  a  t r i e r  of f a c t  t o  
d e c i d e  g u i l t  o r  innocence ,  d e p r i v e s  t h e  Defendant of 
t h e  r i g h t  t o  have t h e  i s s u e  of g u i l t y  o r  innocence  
dec ided  by a  f a i r  and i m p a r t i a l  j u r y  s e l e c t e d  from a  
r e p r e s e n t a t i v e  c r o s s - s e c t i o n  of t h e  community i n  
v i o l a t i o n  of t h e  S i x t h  and F o u r t e e n t h  Amendments ... 
and A r t i c l e  I ,  S e c t i o n s  9,  16 ,  and 2 2  of t h e  F l o r i d a  
Const i tu t ion .  

" 11. To exc lude  such  j u r o r s  ... from t h e  p e t i t  j u r y  
d e c i d i n g  g u i l t  o r  i n n o c e n c e  would  u n l a w f u l l y  
d i s c r i m i n a t e  a g a i n s t  t h e  Defendant charged w i t h  a 
c a p i t a l  o f f e n s e ,  because such  j u r o r s  would n o t  be 
excused f o r  cause  i f  t h e  Defendant was charged w i t h  
o ther  than a  c a p i t a l  offense. Because t h a t  segment of 
t h e  commmunity w i t h  r e s e r v a t i o n s  a b o u t  c a p i t a l  
punishment ... would normal ly  be a v a i l a b l e  a s  p e t i t  
j u ro r s  t o  those accused of o ther  than c a p i t a l  of fenses ,  
t h e  p r o h i b i t i o n  of such  pe r sons  from s e r v i n g  on t h e  
D e f e n d a n t ' s  f a c t  f i n d i n g  p e t i t  j u r y  i s  t o  deny  
Defendant t h e  e q u a l  p r o t e c t i o n  of t h e  law t h a t  i s  
afforded those accused of o ther  than c a p i t a l  of fenses ,  
i n  v i o l a t i o n  of the  S ix th  and Fourteenth Amendments ... 
and ... the  Flor ida  Const i tu t ion .  



"13. Since a  c a p i t a l  t r i a l  i s  b i f u r c a t e d ,  and s i n c e  new 
j u r o r s  o r  a  new j u r y  c o u l d  be s e l e c t e d  f o r  t h e  second  
phase  ... t h e  Cour t  s h o u l d  p e r m i t  j u r o r s  who c o u l d  
f a i r l y  d e t e r m i n e  g u i l t y  o r  i n n o c e n c e  t o  s i t  on t h e  
p e t i t  j u ry  dur ing  t h e  f i r s t  phase. I f  a  g u i l t y  v e r d i c t  
of a  c a p i t a l  o f f ense  i s  r e tu rned ,  t hen  t h e  prosecu t ing  
a t t o r n e y  may be  p e r m i t t e d  t o  e x c u s e  j u r o r s  f o r  c a u s e  
f o r  t h e  pena l ty  phase i f  and when such i s  demonstrated 
t o  be necessary  f o r  t h e  s t a t e  t o  s ecu re  a  f a i r  hearing.  

11 

Defense  c o u n s e l  f i l e d  a  - Motion - I n  --- Limine  s e e k i n g  an  o r d e r  

from t h e  Court p r o h i b i t i n g  any ques t ion ing  of p rospec t ive  t r i a l  

j u r o r s  ( a s  d i s t i n q u i s h e d  f rom a d v i s o r y  s e n t e n c i n g  j u r o r s )  

regard ing  t h e i r  a t t i t u d e s  toward t h e  dea th  pena l ty .  ( ~ 4 4 - 4 6 )  

I n  an  a t t e m p t  t o  m i n i m i z e  any p r e j u d i c i a l  i m p a c t  of  a  

c o l l e c t i v e  " d e a t h  q u a l i f i c a t i o n "  - v o i r  -9 d i r e  d e f e n s e  c o u n s e l  

f i l e d  a  - Motion - For  I n d i v i d u a l  Voi r  D i r e  And S e q u e s t r a t i o n  Of --- - 
J u r o r s  During -- Voir Dire  (R51-52) and a  Memorandum - I n  Support - Of 

Mot ion  For  I n d i v i d u a l  Voi r  D i r e  and S e q u e s t r a t i o n  Of J u r o r s  - - --- - 
During Voir Dire.  (R91-92). -- 

A s  a  f u r t h e r  p r e - t r i a l  e f f o r t  d e f e n s e  c o u n s e l  f i l e d  a  9 6  

page Offer  - Of Proof ,  - Re: "Death Qual i f ied"  J u r i e s  - And Motion For 

Cos t  of  E x p e r t  (R101-196), w h e r e i n  t h e  d e f e n d a n t  o f f e r e d  t o  -- 
prove : 

t h a t  j u r i e s  f rom which  a r e  s y s t e m a t i c a l l y  e x c l u d e d  
those  persons who could n o t  recommend t h e  dea th  pena l ty  
i n  any c a s e  a r e  more a p t  t o  c o n v i c t  t h a n  a r e  j u r i e s  
wi thout  such exc lus ions .  

Defendant  o f f e r e d  d a t a  f rom s i x  comprehens ive  s t u d i e s  and 

a t t a c h e d  p u b l i s h e d  a r t i c l e s  f rom t h r e e  e x p e r t s  t o  h i s  mot ion .  



Defendant  r e q u e s t e d  c o s t s  f rom t h e  Cour t  s o  t h a t  he  c o u l d  

have  a v a i l a b l e  one o f  t h e  renowned e x p e r t s  t o  t e s t i f y  a t  a  

hea r ing  on h i s  motion. 

P r i o r  t o  t h e  -- v o i r  d i r e  of t h e  t r i a l  j u r y ,  d e f e n s e  c o u n s e l  

a g a i n  r a i s e d  t h e  " d e a t h  q u a l i f i c a t i o n "  i s s u e  b e f o r e  t h e  c o u r t .  

He s t a t e d :  

Judge  Adams h a s  p r e v i o u s l y  h e a r d  a l l  t h e  m o t i o n s  t h a t  
we f i l e d ,  and h e ' s  made r u l i n g s  on them. ... We've 
going t o  renew them a t  t h i s  time. ... we've moving f o r  
i n d i v i d u a l  v o i r  d i r e  ... We're a l s o  moving f o r  two -- 
s e D a r a t e  i u r i e s  i n  t h e  c a s e  i f  i t  comes t o  t h a t  on t h e  
b a $ i s  of  6r i  s b  v. Marb . I t ' s  a  U. S. D i s t r i c t  Cour t  
o p i n i o n  o  + ~ u g u s t  ,+ 1 8 3  and i t  b a s i c a l l y  ... s a y s  
t h a t  t h e  u s e  of t h e  d e a t h  q u a l i f i e d  j u r y  i n  a  c a p i t a l  
c a s e  ... Use o f  t h e  d e a t h - q u a l i f i e d  j u r o r s  d u r i n g  t h e  
b i f u r c a t e d  g u i l t / p e n a l t y  phase  i s  u n c o n s t i t u t i o n a l . . .  
(R1429) 

The Court denied t h e  motion. ( ~ 1 4 3 0 )  

Dur ing  t h e  -- v o i r  d i r e  of  t h e  j u r y ,  t h e  p r o s e c u t o r  began t h e  

" d e a t h  q u a l i f i c a t i o n "  p r o c e s s .  (R1493) The d e f e n s e  c o u n s e l  

ob j ec t ed :  

Your Honor, be fo re  we go any f u r t h e r ,  I have prev ious ly  
s t a t e d - - - w e  c i t e d  b e f o r e  Gr igsby  v. Marby. ... We 
o b j e c t  t o  t h e  dea th  q u a l i f i c a t i o n  of this jury .  . . . 

The Cour t  o v e r r u l e d  t h e  o b j e c t i o n ,  and t h e  p r o s e c u t o r  

proceeded t o  "death q u a l i f y "  t h e  ju ry .  (R1493, e t .  seq . )  

Dur ing  t h e  v o i r  d i r e  o f  J u r o r  #43 ,  B i l l i e  G. P r o c t o r ,  t h e  

p r o s p e c t i v e  j u r o r  r e s p o n d e d  n e g a t i v e l y  t o  t h e  " d e a t h  

q u a l i f i c a t i o n "  quest ions .  The Court excused t h e  ju ror .  Defense 

counsel  ob j ec t ed :  

Your Honor, f o r  t h e  r e c o r d ,  we would o b j e c t  t o  t h e  
C o u r t  e x c u s i n g  h i m  f o r  c a u s e .  The b a s i s  o f  t h e  
o b j e c t i o n  i s  a  s i z e a b l e  p r o t i o n  o f  t h e  p o p u l a t i o n  
possess  an t i -dea th  f e e l i n g s ,  and t o  exclude him would 



b e  i m p e r m i s s i b l e .  A c e r t a i n  v i o l a t i o n  o f  t h e  6 t h  
Amendment. (R1577) 

THE COURT: Your o b j e c t i o n  i s  ... ove r ru l ed .  (R1528) 

On t h e  second day o f  j u r y  -- v o i r  d i r e ,  de f ense  counse l  renewed 

h i s  motion: 

Your Honor,  a t  t h i s  t i m e  I would  renew.. . the m o t i o n  t o  
have a  s e p a r a t e  j u r y  p icked f o r  t h e  b i f u r c a t e d  p a r t  o f  
t h e  t r i a l :  One f o r  t h e  g u i l t y  o r  i n n o c e n c e  p h a s e ,  and 
one f o r  t h e  pena l t y .  

THE COURT: Motion w i l l  be den ied .  (R1633) 

A s e c o n d  p r o s p e c t i v e  j u r o r ,  J u r o r  11165, Mary J. H i l l ,  was 

e x c u s e d  f o r  c a u s e  b a s e d  upon h e r  r e s p o n s e s  t o  t h e  " d e a t h  

q u a l i f i c a t i o n "  q u e s t i o n s .  The r e l e v a n t  -- v o i r  d i r e  f o l l ows :  

(R1728) MR. GREENE (P rosecu to r ) :  Th i s  c a s e  migh t  i nvo lve  t h e  
d e a t h  p e n a l t y .  How d o e s  t h a t  a f f e c t  you?  Would i t  a f f e c t  
you? 

(R1729) MRS. HILL: I t  would a f f e c t  m e  g r e a t l y .  

MR. GREENE:  L e t  m e  a s k  you t h i s :  You o b v i o u s l y  have  some 
i d e a s  a b o u t  t h e  d e a t h  p e n a l t y .  I ' m  n o t  s a y i n g  anybody i s  
r i g h t  o r  wrong. Do you f e e l  t h a t  t h e  d e a t h  p e n a l t y ,  b e i n g  
t h e  f a c t  t h a t  i t  m i g h t  a f f e c t  you r  p o s s i b l e  v e r d i c t ,  t h a t  
you can  n o t  come back w i t h  a  g u i l t y  v e r d i c t  because of  your 
f e e l i n g s  about  t h e  d e a t h  p e n a l t y ?  

MRS. HILL: I t  m i g h t .  I ' m  a  p a r e n t ,  and I f e e l  b o t h  f o r  t h e  
p a r e n t s  h e r e  and f o r  bo th  of  t h e  v i c t i m s ,  and it might .  

MR. GREENE: I t  might?  

MRS. HILL: I ' m  a l s o  a g a i n s t  v io l ence .  

MR. GREENE: Le t  m e  a s k  you t h i s :  Suppose you a r e  p icked a s  a  
j u r o r  i n  t h i s  c a s e ,  and you h e a r d  t h e  e v i d e n c e ,  and  you saw 
t h e  e v i d e n c e ,  and you were c o n v i n c e d  beyond a  r e a s o n a b l e  
d o u b t  a s  t o  t h e  d e f e n d a n t ' s  g u i l t  o f  f i r s t  d e g r e e  m u r d e r ,  
cou ld  you come back w i t h  a  g u i l t y  v e r d i c t  o f  t h a t  charge ,  o r  
would  you v o t e  f o r  a  lesser  o r  n o t  g u i l t y  b e c a u s e  o f  t h e  way 
you f e e l  abou t  t h e  d e a t h  p e n a l t y ?  



MRS. HILL: I  could  v o t e  g u i l t y  on t h a t ,  b u t  -- 
M R .  GREENE: You h e a r d  b e f o r e  t h a t  t h i s  i s  a  (R1730) two-  
s t e p  t r i a l ?  

MRS. HILL: No. 

MR. GREENE: L e t ' s  go t o  p h a s e  two. I f  you d i d  i n  f a c t  come 
back  w i t h  a  g u i l t y  o f  one o r  b o t h  c o u n t s  o f  f i r s t  d e g r e e  
murder, t hen  we go t o  t h e  pena l ty  phase. A t  t h a t  p o i n t ,  t h e  
j u r y  makes a  recommendation t o  t h e  Judge S t a n l e y  a s  t o  l i f e  
imprisonment o r  dea th  penal ty .  Could you v o t e  f o r  t h e  d e a t h  
p e n a l t y  i f  you were  c o n v i n c e d  by t h e  e v i d e n c e  and t h e  
i n s t r u c t i o n s  t h e  Judge gave you? 

MRS. HILL: No. 

MR. GREENE: Under any c i rcumstances ,  could  you cons ide r  t h e  
d e a t h  pena l ty?  

MRS. HILL: I  d o n ' t  t h i n k  so.  L i f e  imprisonment y e s ,  bu t  --- 
MR. GREENE: I f  you gave  me a n  " i f  p o s s i b l e " ,  I  know i t ' s  
h a r d  f o r  you t o  do. Could you g i v e  me a  p o s s i b l y  a s  a  
d e f i n i t e  answer, a s  p o s s i b l y  t o  yes  o r  no? Could you, under 
any c i rcumstances ,  v o t e  f o r  t h e  d e a t h  pena l ty?  

MRS. HILL: No. 

(R1731) MR. GREENE: You would n e v e r  c o n s i d e r  t h e  d e a t h  
pena l ty?  

MRS. HILL: No, I  could  never.  

MR. GREENE: Are you s u r e  of t h a t ?  

MRS. HILL: Yes. I  worked w i t h  c h i l d r e n  t o o  much. T h a t ' s  
one of t h e  reasons  why I  c o u l d n ' t  do i t .  

MR. GREENE: Your Honor, b a s e d  on  h e r  a n s w e r s ,  t h e  S t a t e  
would ask  t h a t  she  be excused f o r  cause .  

THE COURT: You may i n q u i r e .  

MR. JACOBS (Defense  A t t o r n e y ) :  Ma'am, do you f e e l  you c o u l d  
c o n s i d e r  t h e  g u i l t y  o r  i n n o c e n c e  i n  t h i s  c a s e  i f  you were  
asked t o  dec ide  whether my c l i e n t  was g u i l t y  o r  no t  g u i l t y ?  
Do you t h i n k  you cou ld  do t h a t ?  

MRS. HILL: Yes. 



MR. JACOBS: R e g a r d l e s s  o f  your  v i e w s  on t h e  d e a t h  p e n a l t y ,  
you could do t h a t ?  

MRS. HILL: Yes. 

MR. JACOBS: Okay. Do you f e e l  t h a t  a f t e r  l i s t e n i n g  t o  Judge 
S t a n l e y ' s  i n s t r u c t i o n s ,  you c o u l d  f o l l o w  t h e  l a w ,  and 
c o n s i d e r  ---  t h a t ' s  n o t  s a y i n g  you have  t o  r e t u r n  a  d e a t h  
recommendation -- a l l  t h e  law r e q u i r e s  i s  t h a t  you cons ider  
i t? 

MRS. HILL: Yes. 

MR. JACOBS: You f e e l  t h a t  you could cons ider  i t?  

MRS. HILL: Yes. 

THE COURT: I t  w i l l  be denied.  (R1732) 

Af t e r  t h e  Court denied t h e  prosecu t ion ' s  cha l l enge  f o r  cause  

of Mrs. H i l l ,  t h e  p rosecu tor  reques ted  an oppor tun i ty  t o  p re sen t  

c a s e  law t o  t h e  Cour t  (R1732). Judge  s t a n l e y  l i s t e n e d  t o  t h e  

argument of counsel  and took t h e  m a t t e r  under advisement (R1732- 

1734)  d u r i n g  r e c e s s .  A f t e r  r e c e s s  t h e  Cour t  q u e s t i o n e d  Mrs. 

H i l l  and t h e  fo l lowing  t r a n s p i r e d :  

(R1735) THE COURT: Mrs. H i l l ,  h a v i n g  t o  do w i t h  t h e  d e a t h  
p e n a l t y ,  unde r  any c i r c u m s t a n c e s ,  c o u l d  you v o t e  f o r  t h e  
dea th  pena l ty?  

MRS. HILL: No. 

THE COURT: ~ a ' a m ,  you may s t e p  down f o r  cause.  

MR. JACOBS: Judge ,  f o r  t h e  r e c o r d ,  we would a s k  t h a t  we be  
g iven  t h e  oppor tun i ty  t o  r e h a b i l i t a t e  t h i s  p o t e n t i a l  j u r o r  
a s  r ega rds  t o  t h a t .  

THE COURT: The Court has  r u l e d  i n  t h i s  case .  

A t h i r d  j u r o r ,  J u r o r  1/72 J o h n n i e  F e l d e r ,  was v o i r  d i r e d  

(R1739-1746) and excused  f o r  c a u s e  b e c a u s e  o f  h i s  r e p o n s e s  t o  

t h e  " d e a t h  q u a l i f i c a t i o n "  q u e s t i o n s .  The e x c u s a l  was o v e r  t h e  



o b j e c t i o n  of defense  counsel:  "Please  no te  our o b j e c t i o n s  on t h e  

b a s i s  of Witherspoon". (R1746) 

A f o u r t h  j u r o r ,  J u r o r  /I128 F red  A l l e n  Bowers,  a  U n i t e d  

M e t h o d i s t  Church p a s t o r  (R17481, s t a t e d  h i s  p o s i t i o n  on t h e  

d e a t h  p e n a l t y  a s  f o l l o w s :  " G e n e r a l l y  I am opposed t o  c a p i t a l  

punishment .  I f e e l ,  however ,  t h a t  t h e r e  m i g h t  be  i n s t a n c e s  

w h e r e  I c o u l d  s u p p o r t  i t ." (R1749)  R e v e r e n d  Bowers  was  

e l imina t ed  by a  preemptory cha l lenge .  (R1757) 

Wi th  t h e  removal  o f  t h e s e  f o u r  p r o s p e c t i v e  j u r o r s  ( t h r e e  

r e m o v e d  by t h e  C o u r t  f o r  c a u s e ,  and  o n e  by p r e e m p t o r y  

c h a l l e n g e ) ,  a  d e a t h  q u a l i f i e d  j u r y  was empaneled  t o  t r y  t h e  

cause .  (R1800) 

The r i g h t  t o  a  f a i r  c r o s s - s e c t i o n a l ,  r e p r e s e n t a t i v e  j u ry  has  

been based upon t h e  due process  and equa l  p r o t e c t i o n  c l a u s e s  of 

t h e  f o u r t e e n  amendment, and upon t h e  s i x t h  amendment t o  t h e  

f e d e r a l  c o n s t i t u t i o n .  Duncan - v. L o u i s i a n a ,  391 U. S. 145 ,  

8 8  S. C t .  1 4 4 4 ,  20 L.Ed.2d 4 9 1  ( 1 9 6 8 )  made t h e  s i x t h  

amendment p rov i s ions  a p p l i c a b l e  t o  t h e  s t a t e s .  

Af t e r  Duncan, t h e  United S t a t e s  Supreme Court concluded t h a t  

a  " r e p r e s e n t a t i v e  j u r y "  c o n s i s t i n g  "of a  g r o u p  of  laymen 

r e p r e s e n t a t i v e  o f  a  c r o s s - s e c t i o n  o f  t h e  c o m m u n i t y "  was  

r e q u i r e d .  - W i l l i a m s  -- - v. F l o r i d a ,  399 U.S. 78,  90 S. C t .  1893,  26 

L.Ed.2d 446 (1970) .  

I n  T a y l o r  - v. L o u i s i a n a ,  419 U.S. 522,  95 S. C t .  692,  42 

L.Ed.2d 690 (19751, t h e  United S t a t e s  Supreme Court concluded: 



We a c c e p t  t h e  f a i r  c r o s s - s e c t i o n  r e q u i r e m e n t  a s  
f u n d a m e n t a l  t o  t h e  j u r y  t r i a l  g u a r a n t e e d  by t h e  S i x t h  
Amendment and a r e  conv inced  t h a t  t h e  r e q u i r e m e n t  h a s  
s o l i d  foundat ion. . .  

I t  h a s  a l s o  l o n g  b e e n  r e c o g n i z e d  a s  a  f u n d a m e n t a l  

p r o p o s i t i o n  t h a t  a  p e r s o n  c h a r g e d  w i t h  a  s e r i o u s  c r i m e ,  a s  a  

m a t t e r  of r i g h t ,  i s  e n t i t l e d  t o  a  t r i a l  by a  f a i r  and i m p a r t i a l  

j u r y .  The paramount  pu rpose  o f  t h e  -- v o i r  d i r e  p r o c e s s  i s  t o  

s e l e c t  a  j u r y  t h a t  w i l l  f a i r l y  and i m p a r t i a l l y  d e c i d e  t h e  

i s s u e s .  R i s t a i n o  v. R o s s ,  4 2 4  U.S. 589 ,  96 S.Ct. 1 0 1 7 ,  47 -------- - ---- 

I n  - Withe r spoon  - v. I l l i n o i s ,  392 U.S. 510, 88 S. C t .  1770 ,  20 

L.Ed.2d 776 (1968) ,  t h e  p e t i t i o n e r  o b j e c t e d  a t  page 516 t o  a  

dea th  q u a l i f i e d  ju ry  and contended: 

t h a t  a  S t a t e  cannot confer  upon a  j u ry  s e l e c t e d  i n  t h i s  
m a t t e r  t h e  power t o  d e t e r m i n e  g u i l t .  He m a i n t a i n e d  
t h a t  s u c h  a  j u r y ,  u n l i k e  one chosen  a t  random f rom a  
c r o s s - s e c t i o n  o f  t h e  community ,  mus t  n e c e s s a r i l y  be  
b i a s  i n  favor  of conv ic t ion ,  f o r  t h e  kind of j u r o r  who 
would be  u n p e r t u r b e d  by t h e  p r o s p e c t  o f  s e n d i n g  a  man 
t o  h i s  d e a t h ,  h e  c o n t e n d s ,  i s  t h e  k i n d  of  j u r o r  who 
w o u l d  t o o  r e a d i l y  i g n o r e  t h e  p r e , s u m p t i o n  o f  t h e  
defendant ' s  innocence, accept  t h e  prosecu t ion ' s  v e r s i o n  
of t h e  f a c t s ,  and r e t u r n  a  v e r d i c t  of g u i l t y  ... 

I n  r e s p o n s e  t o  t h i s  c o n t e n t i o n  J u s t i c e  S t e w a r t  f o r  t h e  

ma jo r i t y  i n  Witherspoon s t a t e d :  

The d a t a  ... a r e  t o o  t e n t a i v e  a n d  f r a g m e n t e d  t o  
e s t a b l i s h  t h a t  j u r o r s  no t  opposed t o  t h e  dea th  pena l ty  
t e n d  t o  f a v o r  t h e  p r o s e c u t i o n  i n  t h e  d e t e r m i n a t i o n  o f  
g u i l t .  We s i m p l y  c a n n o t  c o n c l u d e  e i t h e r  on t h e  b a s i s  
o f  t h e  r e c o r d  now b e f o r e  u s  o r  a s  a  m a t t e r  of  j u d i c i a l  
n o t i c e ,  t h a t  t h e  exc lus ion  of j u r o r s  opposed t o  c a p i t a l  
punishment r e s u l t s  i n  an u n r e p r e s e n t a t i v e  j u ry  on t h e  
i s s u e  of g u i l t  o r  s u b s t a n t i a l l y  i n c r e a s e s  t h e  r i s k  o f  
c o n v i c t i o n .  -- I n  -- l i g h t  - -- o f  -- t h e  E r e s e n t  a v a i l a b l e  ------ --------- 
i n f o r m a t i o n ,  we a r e  n o t  p r e p a r e a  t o  announce a  p e r  s e  
c o n s t r t u t i o n a l  r u l e  r e q u i r i n g  t h e  r e v e r s a l  o f  e v e r y  
conv ic t ion  r e tu rned  by a  j u ry  s e l e c t e d  a s  t h i s  one was. 



(Emphasis  added). 

Thus, t h e  United S t a t e s  Supreme Court acknowledged t h a t  one 

of t h e  pr imary reasons  f o r  t h e  Witherspoon d e c i s i o n  was a  l ack  

of c r i t i c a l  d a t a  and in format ion  suppor t ing  any o t h e r  view. 

But now, a l m o s t  two d e c a d e s  l a t e r ,  numerous s t u d i e s  have  

been completed and t h e  miss ing  d a t a  a r e  ava i l ab l e .  Witherspoon, 

however ,  h a s  become d e e p l y  embedded i n t o  t h e  law o f  t h e  l a n d ,  

and d e s p i t e  s c i e n t i f i c  d a t a  which e s t a b l i s h e s  i t s  i n n a t e  

u n f a i r n e s s ,  it remains  v i r t u a l l y  unchanged. 

G r i g s b y  - v. - Marby, 569 F. Supp. 1273 (1983)  h a s  c h a l l e n g e d  

Wi therspoon .  T h i s  c a s e  h o l d s  t h a t  t h e  j u r y  s e l e c t i o n  p r o c e s s  - 

used  by Arkansas  f o r  c a p i t a l  c a s e s  d e n i e s  a c c u s e d  t r i a l  by 

j u r i e s  r e p r e s e n t a t i o n  of  a  c r o s s - s e c t i o n  o f  t h e  community and 

c r e a t e s  j u r i e s  t h a t  a r e  c o n v i c t i o n  prone .  The c a s e  f i n d s  t h a t  

j u r i e s  t h a t  a r e  dea th  q u a l i f i e d  under Witherspoon s t anda rds  a r e  

no t  r e p r e s e n t a t i v e  of t h e  community a s  they  should be and cannot 

b e  c o n s i d e r e d  f a i r  a n d  i 7 m p a r t i a l  w i t h  r e s p e c t  t o  t h e  

de t e rmina t ion  of t h e  defendant ' s  g u i l t  o r  innocence. 

The G r i g s b y  o p i n i o n  handed down by t h e  Un i t ed  S t a t e s  

D i s t r i c t  Court f o r  t h e  Eas t e rn  D i s t r i c t  of Arkansas, i s  51 pages 

i n  l e n g t h .  I n  a d d i t i o n  t o  e x t e n s i v e  l e g a l  a n a l y s e s ,  t h e  Cour t  

r e v i e w s ,  a n a l y z e s  and r e p o r t s  on numerous s c i e n t i f i c  s t u d i e s .  

The Court a t  page 1290 i n d i c a t e s :  

The p e t i t i o n e r s  i n  t h e  c a s e  a t  b a r  have  r e sponded  
t o  t h e  Supreme C o u r t ' s  i n v i t a t i o n  w i t h  a  p l e t h o r a  
of w e l l  documented s c i e n t i f i c  r e s e a r c h  t h a t  does  
no t  s u f f e r  from numerous d e f i c i e n c i e s  a t t r i b u t e d  t o  
t h e  r e s e a r c h  i n  Witherspoon. 



The r e s e a r c h  and ev idence  show, i n t e r  a l i a :  

... t h a t  p e r s o n s  e x c l u d e d  by t h e  p r o c e s s  o f  d e a t h  
q u a l i f i c a t i o n  s h a r e  sets  of  a t t i t u d e s  toward t h e  
c r i m i n a l  j u s t i c e  s y s t e m  t h a t  s e t  them a p a r t  and 
d i s t i n q u i s h  t h e m  c o l l e c t i v e l y  f r o m  t h o s e  n o t  
e x c l u d e d  by t h e  p r o c e s s .  ... t h a t  d e a t h  q u a l i f i e d  
j u r o r s  a r e  more prone t o  f a v o r  t h e  p ro secu t i on ,  t o  
be h o s t i l e  t o  t h e  de f endan t ,  t o  r e g a r d  s i g n i f i c a n t  
c o n s t i t u t i o n a l  r i g h t s  l i g h t l y  ... 

Other ev idence  r e p o r t e d  a t  pages 1303-1304 shows: 

The  d e a t h  q u a l i f i c a t i o n  p r o c e s s  t r a p s  t h e  
p a r t i c i p a n t s  i n t o  t h e  n e c e s s i t y  o f  c o m m u n i c a t i n g  
f a l s e  c u e s  t o  t h e  j u r y .  I t  i s  n a t u r a l  f o r  
p r o s p e c t i v e  j u r o r s  t o  look  t o  t h e  p a r t i c i p a n t s ,  and 
p a r t i c u l a r l y  t o  t h e  j u d g e ,  f o r  i n f o r m a t i o n  a b o u t  
t h e  c a s e  and what t h e i r  d u t i e s  and r e s p o n s i b l i t i e s  
w i l l  be.  

By f o c u s i n g  o n  t h e  p e n a l t y  b e f o r e  t h e  t r i a l  
a c t u a l l y  b e g i n s  t h e  key  p a r t i c i p a n t s ,  t h e  j u d g e ,  
t h e  p r o s e c u t o r ,  and t h e  de f ense  counse l  convey t h e  
impre s s ion  t h a t  t h e y  a l l  b e l i e v e  t h e  de fendan t  i s  
g u i l t y ,  t h a t  t h e  " r e a l "  i s s u e  i s  t h e  a p p r o p r i a t e  
p e n a l t y ,  and t h a t  t h e  de fendan t  r e a l l y  d e s e r v e s  t h e  
d e a t h  pena l ty .  The p roce s s  d e s e n s i t i z e s  j u r o r s  t o  
t h e  g r a v i t y  o f  t h e i r  p r e - p e n a l t y  d u t i e s .  

The Gr i sby  c o u r t  a t  page 1321 concluded:  

Before  a  pe r son  may be s u b j e c t e d  t o  t h e  p o s s i b i l i t y  
o f  t h e  d e a t h  p e n a l t y  h e  n e c e s s a r i l y  m u s t  b e  
c o n v i c t e d  o f  a  c a p i t a l  c r i m e .  I n  t h i s  g u i l t  
- i n n o c e n c e  d e t e r m i n a t i o n  p h a s e  o f  h i s  t r i a l  a  
de fendan t  charged w i t h  a  c a p i t a l  punishment shou ld  
b e ,  and i s  e n t i t l e d  t o  a  f a i r  and i m p a r t i a l  j u r y  
and h e  i s  a l s o  e n t i t l e d  t o  a  j u r y  composed o f  a  
f a i r  c r o s s - s e c t i o n  o f  t h e  communi ty ,  a  j u r y  wh ich  
r e p r e s e n t s  and  r e f l e c t s  t h e  c o n s c i e n c e  o f  t h a t  
community. The ev idence  i n t roduced  h e r e  makes it 
abundan t ly  c l e a r  t h a t  j u r i e s  d e a t h  q u a l i f i e d  under 
Witherspoon s t a n d a r d s  a r e  n o t  r e p r e s e n t a t i v e  o f  t h e  
c o m m u n i t y ,  a s  t h e y  c o u l d ,  a n d  s h o u l d  b e ,  a n d  
t h e r e f o r e ,  d o  n o t  s e r v e  t h e  o b j e c t i v e  o f  
i n t e r p o s i n g  between t h e  s t a t e  and t h e  de fendan t  t h e  
c o n s c i e n c e  and b r o a d  c o l l e c t i v e  wisdom o f  t h a t  
communi ty .  I t  i s  a l s o  c l e a r  t h a t  s u c h  j u r i e s  
c a n n o t  b e  c o n s i d e r e d  f a i r  a n d  i m p a r t i a l  w i t h  
r e s p e c t  t o  t h e  g u i l t / i n n o c e n c e  o f  d e f e n d a n t s  i n  
c a p i t a l  c a s e s .  



... t h i s  Court now holds  t h a t  i f  p rospec t ive  j u r o r s  
i n  c a p i t a l  c a s e s  a r e  b a r r e d  o v e r  t h e  d e f e n d a n t ' s  
o b j e c t i o n s  from ju ry  s e r v i c e  because of t h e i r  views 
on c a p i t a l  pun i shmen t  on any b r o a d e r  b a s i s  t h a n  
i n a b i l i t y  t o  f o l l o w  t h e  law o r  t o  a b i d e  by t h e i r  
o a t h s ,  t h e  g u i l t y  v e r d i c t  must be s e t  as ide . . .  

I n  a  s u p p l e m e n t a r y  a c t i o n  i n  t h i s  c a s e ,  G r i g s b y  - v. 

Marby, 583 F. Supp. 629 (1983), t h e  Court a t  page 630 observed: 

... There i s  no good o r  convenient  t ime  t o  c o r r e c t  a  
b r o a d l y  f o l l o w e d  u n c o n s t i t u t i o n a l  p r a c t i c e .  F i f t e e n  
y e a r s  a f t e r  W i t h e r s  oon,  however ,  t h e  i s s u e s  c a n  no 
longer  be avoi  e  -+ e s p i t e  t h e  t u rmoi l  which may r e s u l t  
from t h e  de lay  i n  coming t o  g r i p s  w i t h  t h e  i s sues .  ... 

On t h e  f o r e g o i n g  b a s e s ,  A p p e l l a n t  c o n t e n d s  t h a t  h i s  

c o n v i c t i o n  m u s t  b e  s e t  a s i d e  d u e  t o  t h e  e x c l u s i o n  o f  

v e n i r e p e r s o n s  who d u r i n g  -- v o i r  d i r e  p r o f e s s e d  s c r u p l e s  a g a i n s t  

t h e  d e a t h  penal ty .  Appel lant  contends t h a t  t h e  process  of dea th  

q u a l i f i c a t i o n  o f  p r o s p e c t i v e  j u r o r s ,  a s  a p p l i e d  i n  h i s  c a s e ,  

s u f f e r e d  from a t  l e a s t  two c o n s t i t u t i o n a l  d e f e c t s :  ( a )  i t  denied 

him a  t r i a l  by j u r y  r e p r e s e n t a t i v e  of  a  c r o s s - s e c t i o n  of  t h e  

community, and (b)  i t  c r e a t e d  a  ju ry  t h a t  was conv ic t ion  prone, 

both  i n  v i o l a t i o n  of t h e  s i x t h  and f o u r t e e n t h  amendments of t h e  

f e d e r a l  c o n s t i t u t i o n  and r i g h t s  g u a r a n t e e d  by t h e  F l o r i d a  

Cons t i t u t i on .  



ISSUE I1 - 

THE TRIAL COURT ERRED I N  EXCUSING JUROR MARY HILL 
FOR CAUSE I N  VIOLATION OF T H E  WITHERSPOON ----------- 
AND CHANDLER STANDARDS. 

J u r o r  #165 ,  Mary J. H i l l ,  was e x c u s e d  f o r  c a u s e  b a s e d  upon 

h e r  r e s p o n s e s  t o  t h e  " d e a t h  q u a l i f i c a t i o n "  q u e s t i o n s .  The 

r e l e v a n t  v o i r  d i r e  f o l l o w s :  -- 
(R1728) MR. GREENE (P rosecu to r ) :  Th i s  c a se  might  i nvo lve  t h e  
d e a t h  p e n a l t y .  How d o e s  t h a t  a f f e c t  you? Would i t  a f f e c t  
you? 

(R1729) MRS. HILL: I t  would a f f e c t  m e  g r e a t l y .  

MR. GREENE: L e t  m e  a s k  you t h i s :  You o b v i o u s l y  h a v e  some 
i d e a s  a b o u t  t h e  d e a t h  p e n a l t y .  I ' m  n o t  s a y i n g  anybody i s  
r i g h t  o r  wrong. Do you  f e e l  t h a t  t h e  d e a t h  p e n a l t y ,  b e i n g  
t h e  f a c t  t h a t  i t  m i g h t  a f f e c t  you r  p o s s i b l e  v e r d i c t ,  t h a t  
you can n o t  come back w i t h  a  g u i l t y  v e r d i c t  because  o f  your 
f e e l i n g s  about  t h e  d e a t h  p e n a l t y ?  

MRS. HILL: I t  m igh t .  I ' m  a  p a r e n t ,  and  I f e e l  b o t h  f o r  t h e  
p a r e n t s  h e r e  and f o r  bo th  of  t h e  v i c t i m s ,  and it  might .  

MR. GREENE: I t  might?  

MRS. HILL: I ' m  a l s o  a g a i n s t  v i o l e n c e .  

MR. GREENE: Le t  m e  a s k  you t h i s :  Suppose you a r e  p icked a s  a  
j u r o r  i n  t h i s  c a s e ,  and you  h e a r d  t h e  e v i d e n c e ,  and you saw 
t h e  e v i d e n c e ,  and you were c o n v i n c e d  beyond a  r e a s o n a b l e  
d o u b t  a s  t o  t h e  d e f e n d a n t ' s  g u i l t  o f  f i r s t  d e g r e e  m u r d e r ,  
c o u l d  y o u c o m e  b a c k  w i t h  a  g u i l t y v e r d i c t o f  t h a t  c h a r g e ,  o r  
would  you v o t e  f o r  a  lesser  o r  n o t  g u i l t y  b e c a u s e  o f  t h e  way 
you f e e l  about  t h e  d e a t h  p e n a l t y ?  

MRS. HILL: I cou ld  v o t e  g u i l t y  on t h a t ,  b u t  -- ' 

MR. GREENE: You heard  b e f o r e  t h a t  t h i s  i s  a  (R1730) two-s tep  
t r i a l ?  

MRS. HILL: No. 

MR. GREENE: L e t ' s  go  t o  p h a s e  two. I f  you d i d  i n  f a c t  come 
b a c k  w i t h  a  g u i l t y  o f  one  o r  b o t h  c o u n t s  o f  f i r s t  d e g r e e  
murder,  t h e n  we go t o  t h e  p e n a l t y  phase. A t  t h a t  p o i n t ,  t h e  



j u r y  makes a  recommendation t o  t h e  Judge S t a n l e y  a s  t o  l i f e  
imprisonment o r  d e a t h  pena l ty .  Could you v o t e  f o r  t h e  d e a t h  
p e n a l t y  i f  you were c o n v i n c e d  by t h e  e v i d e n c e  and t h e  
i n s t r u c t i o n s  t h e  Judge gave you? 

MRS. HILL: No. 

MR. GREENE: Under any c i r cums t ances ,  cou ld  you c o n s i d e r  t h e  
d e a t h  p e n a l t y ?  

MRS. HILL: I d o n ' t  t h i n k  so .  L i f e  imprisonment y e s ,  bu t  --- 
MR. GREENE:  I f  you g a v e  m e  a n  " i f  p o s s i b l e " ,  I know i t ' s  
h a r d  f o r  you t o  do. Could  you g i v e  m e  a  p o s s i b l y  a s  a  
d e f i n i t e  answer,  a s  p o s s i b l y  t o  yes  o r  no? Could you, under 
any c i r cums t ances ,  v o t e  f o r  t h e  d e a t h  p e n a l t y ?  

MRS. HILL: No. 

(R1731)  MR. GREENE: You would  n e v e r  c o n s i d e r  t h e  d e a t h  
p e n a l t y ?  

MRS. HILL: No, I cou ld  never .  

MR. GREENE: Are you s u r e  of t h a t ?  

MRS. HILL: Yes. I worked w i t h  c h i l d r e n  t o o  much. T h a t ' s  
one of  t h e  r e a sons  why I c o u l d n ' t  do i t .  

MR. GREENE:  Your Honor,  b a s e d  o n  h e r  a n s w e r s ,  t h e  S t a t e  
would a sk  t h a t  she  be excused f o r  cause .  

THE COURT: You may i n q u i r e .  

MR. JACOBS ( D e f e n s e  A t t o r n e y ) :  Ma'am, do you f e e l  you c o u l d  
c o n s i d e r  t h e  g u i l t y  o r  i n n o c e n c e  i n  t h i s  c a s e  i f  you were 
asked t o  d e c i d e  whether  my c l i e n t  was g u i l t y  o r  n o t  g u i l t y ?  
Do you t h i n k  you cou ld  do t h a t ?  

MRS. HILL: Yes. 

MR. JACOBS: R e g a r d l e s s  o f  you r  v i e w s  on  t h e  d e a t h  p e n a l t y ,  
you cou ld  do t h a t ?  

MRS. HILL: Yes. 

MR. JACOBS: Okay. Do you f e e l  t h a t  a f t e r  l i s t e n i n g  t o  Judge 
S t a n l e y ' s  i n s t r u c t i o n s ,  you c o u l d  f o l l o w  t h e  l a w ,  and 
c o n s i d e r  - - -  t h a t ' s  n o t  s a y i n g  you have  t o  r e t u r n  a  d e a t h  
recommendation -- a l l  t h e  l aw r e q u i r e s  i s  t h a t  you c o n s i d e r  



i t? 

MRS. HILL:  Yes. 

MR. JACOBS: You f e e l  t h a t  you could consider i t? 

MRS. HILL: Yes. 

THE COURT: I t  w i l l  be denied. (R1732) 

After  the  Court denied the  prosecut ion 's  challenge f o r  cause 

of Mrs. H i l l ,  t he  prosecutor requested an opportuni ty t o  present  

c a s e  law t o  t h e  Court  (R1732). Judge S t a n l e y  l i s t e n e d  t o  t h e  

argument of counsel and took the  matter  under advisement (R1732- 

1734) d u r i n g  r e c e s s .  A f t e r  r e c e s s  t h e  Court  q u e s t i o n e d  Mrs. 

H i l l  and the  following t ranspi red:  

(R1735) THE COURT: Mrs. H i l l ,  having  t o  do w i t h  t h e  d e a t h  
p e n a l t y ,  under  any c i r c u m s t a n c e s ,  cou ld  you v o t e  f o r  t h e  
death penal ty? 

MRS. HILL: No. 

THE COURT: Ma'am, you may s t e p  down f o r  cause. 

MR. JACOBS: Judge,  f o r  t h e  r e c o r d ,  we would a s k  t h a t  we be 
given the  opportuni ty t o  r e h a b i l i t a t e  t h i s  p o t e n t i a l  juror  
a s  regards t o  t h a t .  

THE COURT: The Court has ru led  i n  t h i s  case.  

Ms. H i l l  s t a t e d  unequivocally t h a t  her  f e e l i n g s  toward t h e  

d e a t h  p e n a l t y  would n o t  a f f e c t  h e r  a b i l i t y  t o  r e t u r n  a  v e r d i c t  

of g u i l t y ,  i f  such v e r d i c t  were warranted by the  evidence, i. e. 

"I cou ld  v o t e  g u i l t y  on tha t" .  (R1730 and 1732) A s  t o  t h e  

p e n a l t y  phase ,  i n  r e sponse  t o  d e f e n s e  c o u n s e l ' s  q u e s t i o n s ,  M s .  

H i l l  ind ica ted  she could l i s t e n  t o  Judge Stanley 's  i n s t r u c t i o n s ,  

follow the  law, and consider the  death penalty.  (R1731) 

The F l o r i d a  Supreme Court  i n  Chandler - v. S t a t e ,  442 So.2d 



1 7 1  ( F l a .  1983 )  i n d i c a t e d  t h a t  e x c u s a l  o f  p r o s p e c t i v e  j u r o r s  

u n d e r  t h e  - W i t h e r s p o o n  s t a n d a r d  r e q u i r e s  a n  " . . . uny i e ld ing  

c o n v i c t i o n  and r i g i d i t y  o f  o p i n i o n  ..." M s .  H i l l  s t a t e d  t h a t  

t h e  d e a t h  p e n a l t y  w o u l d  n o t  a f f e c t  h e r  g u i l t - i n n o c e n c e  

d e l i b e r a t i o n  o r  d e t e r m i n a t i o n  d u r i n g  t h e  f i r s t  p h a s e  o f  t h e  

t r i a l  and t h a t  she  would "consider"  t h e  d e a t h  p e n a l t y  du r ing  t h e  

punishment phase.  

On t h e s e  b a s e s ,  A p p e l l a n t  c o n t e n d s  h i s  c o n v i c t i o n  m u s t  b e  

set  a s i d e  due t o  t h e  e x c l u s i o n  of a  ven i r epe r son  i n  v i o l a t i o n  of 

t h e  s t a n d a r d s  e s t a b l i s h e d  by - W i t h e r s p o o n ,  a s  s p e c i f i c a l l y  

a p p l i e d  i n  F l o r i d a  by Chandler .  



ISSUE 111. 

THE TRIAL COURT ERRED IN RESTRICTING THE DEFENDANT'S 
CROSS-EXAMINATION OF THE STATE'S KEY WITNESS, FRANC1 S  
SMITH, IN VIOLATION OF THE APPELLANT'S RIGHTS UNDER THE 
SIXTH A N D  FOURTEENTH AMENDMENTS OF THE UNITED STATES 
CONSITUTION A N D  ARTICLE I ,  SECTION 16  OF THE FLORIDA 
CONSTITUTION. 

F r a n c i s  Smith  was t h e  s t a t e ' s  s t a r  w i tne s s .  The p ro secu to r  

acknowledged and emphasized h e r  impor tance  a t  t h e  v e r y  o n s e t  of  

h i s  opening s t a t e m e n t :  

... I  would  l i k e  t o  a s k  you a t  t h i s  t i m e  i f  you c o u l d  
e n v i s i o n  a  b i c y c l e  t i r e .  ... You have a  hub t h a t  goes  i n  t h e  
m i d d l e  and you have  s p o k e s  a r o u n d  t h a t  whee l .  They a l l  
s u p p o r t  t h e  whee l  and r e i n f o r c e  i t .  T h a t ' s  somewhat  l i k e  
t h e  S t a t e ' s  c a s e .  ... A t  t h e  hub t h e r e  i s  one  w i t n e s s ,  
F r a n c i s  Smi th .  The s p o k e s  f r o m  e a c h  s i d e  o f  h e r  t e s t i m o n y  
a r e  t h e  o t h e r  1 5  t o  17  p e o p l e  we w i l l  c a l l  i n  t h a t  s u p p o r t  
and r e i n f o r c e  t h e  t e s t i m o n y  o f  F r a n c i s  S m i t h .  ... F r a n c i s  
S m i t h  i s  t h e  hub o f  t h e  case .  ... (R1825) 

A f t e r  t h e  h o m i c i d e s  F r a n c i s  S m i t h  was a r r e s t e d .  She was 

h e l d  i n  j a i l  o n  a n  u n r e l a t e d  c r i m i n a l  c h a r g e .  (R2249) Dur ing  

t h e  t i m e  s h e  was i n  c u s t o d y ,  s h e  made a  s w o r n  s t a t e m e n t  t o  

D e t e c t i v e  Kenne th  N. M i z e l l  o f  t h e  H i l l s b o u g h  County  S h e r i f f ' s  

O f f i c e .  (R578) I n  t h a t  s t a t e m e n t ,  among o t h e r  t h i n g s ,  s h e  

i n d i c a t e d  t h a t  s h e  had  n o t  s e e n  t h e  d e f e n d a n t  d u r i n g  t h e  week 

t h e  h o m i c i d e s  a r e  a l l e g e d  t o  have  o c c u r r e d  and d i d n ' t  see him 

u n t i l  f o u r  days  a f t e r  t h e  a l l e g e d  d a t e  of t h e  homicides .  (R580 

and R2322) T h i s  s t a t e m e n t  i s  i n  d i r e c t  c o n f l i c t  w i t h  h e r  
/ 1 

tes t imony  a t  t r i a l .  (R2188, e t .  s e q . )  

/1 M s .  S m i t h  made o t h e r  c o n f l i c t i n g  s t a t e m e n t s  i n  a d d i t i o n  t o  
t h i s  exc lu s ion .  For i n s t a n c e  see he r  s t a t e m e n t  t o  Deputy Thomas 
(R567) :  "She s a i d  s h e  had  known him a b o u t  a  month  and t h a t  s h e  
had  no i d e a  whe re  he  was a t  o r  whe re  he  was  go ing .  She had  no 
e x p l a i n a t i o n  f o r  t h e  c a r  o t h e r  t h a n  h e  p i c k e d  h e r  up  and s a i d  
t a k e  it h e r e  and d rop  i t  o f f  and somebody w i l l  p i ck  i t  up." 



On c r o s s - e x a m i n a t i o n  d e f e n s e  c o u n s e l  began  q u e s t i o n i n g  

F r a n c i s  Smi th  concern ing  t h e  c o n f l i c t i n g  s t a t e m e n t  g iven  t o  t h e  

p o l i c e  o f f i c e r .  (R2319) The p ro secu to r  o b j e c t e d  t o  t h i s  p roce s s  

of  impeachment. (R2319- 2320) Defense po in t ed  o u t  t o  t h e  Court  

t h a t  t h e  S t a t e  on d i r e c t  examina t ion  i n q u i r e d  i n t o  t h e  w i t n e s s '  

a r r e s t  a n d  c u s t o d y .  ( R 2 3 2 1 )  The  C o u r t  r u l e d  t h a t  t h e  

q u e s t i o n i n g  c o u l d  c o n t i n u e  o n  t h i s  i s s u e  (R23211, b u t  b e f o r e  

d e f e n s e  c o u l d  p r o c e e d ,  a  s e c o n d  o b j e c t i o n  was i n t e r j e c t e d .  ( R  

2321-2322) A f t e r  a  c o n f e r e n c e  a t  t h e  bench ,  d e f e n s e ,  o u t s i d e  

t h e  p resence  of t h e  j u r o r s ,  p r o f f e r e d  t h e  t e s t imony .  (R2323) A 

l eng thy  bench confe rence  insued.  (R-2323-2325) a f t e r  which t h e  

J u d g e ,  w i t h o u t  e l a b o r a t i n g  on  h i s  r a t i o n a l e  f o r  t h e  r u l i n g  

s t a t e d :  

Whatever way I go on it, i t s  going t o  be appealed.  I ' l l  
j u s t  deny t h e  s t a t e m e n t  and w e  w i l l  proceed here .  (R2325) 

D e f e n d a n t  c o n t e n d s  t h a t  t h e  t r i a l  c o u r t  a b u s e d  i t s  

d i s c r e t i o n  and  c o m m i t t e d  r e v e r s i b l e  e r r o r  i n  s u s t a i n i n g  t h e  

s t a t e ' s  o b j e c t i o n .  

The s i x t h  amendment t o  t h e  f e d e r a l  c o n s t i t u t i o n  p r o v i d e s  

t h a t  i n  a l l  c r i m i n a l  p r o s e c u t i o n s  t h e  accused s h a l l  en joy ,  i n t e r  

a l i a ,  t h e  r i g h t  t o  be conf ron ted  w i t h  t h e  w i t n e s s e s  a g a i n s t  him. 

T h i s  p r o v i s i o n  h a s  b e e n  a p p l i e d  t o  t h e  s t a t e s  t h r o u g h  t h e  

f o u r t e e n t h  amendment.  P o i n t e r  - v. T e x a s ,  380 U.S. 400 ,  85  S. C t .  

1065 ,  1 3  L. Ed.2d 923 (1965) .  

A r t i c l e  I ,  S e c t i o n  16 o f  t h e  F l o r i d a  C o n s t i t u t i o n  c o n t a i n s  a  

s i m i l a r  c o n f r o n t a t i o n  p rov i s i on .  



A p r i m a r y  i n t e r e s t  and r i g h t  s e c u r e d  by t h e  c o n f r o n t a t i o n  

c l a u s e s  i s  t h e  r i g h t  t o  c ross -examina t ion .  Douglas - v. Alabama, 

380 U.S. 415, 85 S. C t .  1074, 1 3  L. Ed.2d 934 (1965) .  

The r i g h t  t o  c r o s s - e x a m i n a t i o n  i n c l u d e s  t h e  r i g h t  t o  

e x t e n s i v e l y  q u e s t i o n  a  w i t n e s s  a s  t o  m a t t e r s  a f f e c t i n g  t h e  

w i t n e s s '  c r e d i b i l i t y .  D a v i s  - v. A l a s k a ,  415 U.S. 308,  94 S. C t .  

F l o r i d a  i n  -- Coco v. S t a t e ,  62 So.2d 892 ( F l a .  1953 )  c l e a r l y  

recogn ized  t h e  a b s o l u t e  and fundamenta l  r i g h t  t o  cross-examine.  

I n  Coco a t  pages 894-895 t h e  Court  observed:  

... a  f a i r  and f u l l  c ross -examina t ion  of  a  w i t n e s s  upon 
t h e  s u b j e c t s  o p e n e d  b y  d i r e c t  e x a m i n a t i o n  i s  a n  
a b s o l u t e  r i g h t ,  a s  d i s t i n q u i s h e d  f r o m  a  p r i v i l e g e ,  
wh ich  m u s t  a l w a y s  b e  a c c o r d e d  t o  t h e  p e r s o n  a g a i n s t  
whom t h e  w i t n e s s  i s  c a l l e d  and t h i s  i s  p a r t i c u l a r l y  
t r u e  i n  a  c r i m i n a l  c a s e  ... w h e r e i n  t h e  d e f e n d a n t  i s  
c h a r g e d  w i t h  t h e  c r i m e  o f  murde r  i n  t h e  f i r s t  d e g r e e .  ... C r o s s - e x a m i n a t i o n  o f  a  w i t n e s s  upon  t h e  s u b j e c t s  
c o v e r e d  i n  h i s  d i r e c t  e x a m i n a t i o n  i s  a n  i n v a l u a b l e  
r i g h t  and when it i s  d e n i e d  t o  h im i t  c a n n o t  b e  s a i d  
t h a t  s u c h  a  r u l i n g  d o e s  n o t  c o n s t i t u t e  h a r m f u l  and 
f a t a l  e r r o r .  

The C o u r t  i n  Coco t h e n  q u o t e d  w i t h  a p p r o v a l  58  -- Am. - J u r .  

Wi tnesses  S e c t i o n  632, 

... when t h e  d i r e c t  examina t i on  opens a  g e n e r a l  s u b j e c t ,  
t h e  c r o s s - e x a m i n a t i o n  may go i n t o  any  p h a s e ,  and may 
n o t  b e  r e s t r i c t e d  t o  mere p a r t s  ... o r  t o  t h e  s p e c i f i c  
f a c t s  d e v e l o p e d  b y  d i r e c t  e x a m i n a t i o n .  C r o s s -  
e x a m i n a t i o n  s h o u l d  a l w a y s  b e  a l l o w e d  r e l a t i v e  t o  t h e  
d e t a i l s  o f  a n  e v e n t  o r  t r a n s a c t i o n  a  p o r t i o n  o n l y  o f  
which ha s  been t e s t i f i e d  t o  on d i r e c t  examinat ion.  ... 
c ro s s - examina t i on  i s  n o t  conf ined  t o  i d e n t i c a l  d e t a i l s  
t e s t i f i e d  t o  i n  c h i e f ,  b u t  e x t e n d s  t o  i t s  e n t i r e  
s u b j e c t  m a t t e r ,  and t o  a l l  m a t t e r s  t h a t  may m o d i f y ,  
supplement,  c o n t r a d i c t ,  r e b u t  o r  make c l e a r e r  t h e  f a c t s  
t e s t i f i e d  t o  i n  c h i e f  ... 

Faced  w i t h  a  f a c t u a l  s i t u t a t i o n  i n  wh ich  t h e  t r i a l  c o u r t  



r e s t r i c t e d  t h e  cross-examinat ion of a  key prosecu t ion  wi tnes s ,  

t h e  F l o r i d a  Supreme Cour t  i n  --- Coxwell  - v. S t a t e ,  361 So.2d 148 

(F l a .  1978) a t  page 152 concluded: 

We...hold t h a t  where a  c r i m i n a l  defendant  i n  a  c a p i t a l  
c a s e ,  which  e x e r c i s i n g  h i s  s i x t h  amendment r i g h t  t o  
c o n f r o n t  and c r o s s  examine  t h e  w i t n e s s  a g a i n s t  h im,  
i n q u i r e s  of a  key prosecu t ion  wi tnes s  r ega rd ing  m a t t e r s  
which  a r e  b o t h  germane t o  t h a t  w i t n e s s '  t e s t i m o n y  on 
d i r e c t  e x a m i n a t i o n  and p l a u s i b l y  r e l e v a n t  t o  t h e  
d e f e n s e ,  an  abuse  o f  d i s c r e t i o n  i n  c u r t a i l i n g  t h a t  
i n q u i r y  may e a s i l y  c o n s t i t u t e  r e v e r s i b l e  e r r o r . . .  

I n  J e n n i n g s  - v. S t a t e ,  413 So.2d 24 ( F l a .  1 9 8 2 ) ,  t h e  F l o r i d a  

Supreme Cour t  r e a f f i r m e d  t h e  r i g h t  of  c r o s s  e x a m i n a t i o n  a s  

fundamental.  A t  page 26 t h e  Court s t a t e d :  

... The o p p o r t u n i t y  f o r  f u l l  a n d  c o m p l e t e  c r o s s -  
examinat ion of c r i t i c a l  w i tnes ses  i s  fundamental t o  a  
f a i r  t r i a l .  

Defense  c o u n s e l ' s  c r o s s - e x a m i n a t i o n  o f  F r a n c i s  S m i t h  was 

d i r e c t e d  a t  o n e  m a i n  o b j e c t i v e - - - t h e  d e s t r u c t i o n  o f  h e r  

c r e d i b i l i t y  based upon her  p rev ious ly  made sworn s t a t emen t  t h a t  

d i r e c t l y  c o n t r a d i c t e d  h e r  t e s t i m o n y .  S i n c e  c o u n s e l ' s  c r o s s -  

examinat ion was a b o r t i v e l y  te rmina ted  and unduly r e s t r i c t e d  a t  

an ex t remely  e a r l y  s t a g e ,  t h e  record  does no t  r e f l e c t  and cannot 

r e f l e c t  what  would have  deve loped .  A s  i n  Coco a t  page 896,  

"...we c a n  o n l y  c o n j e c t u r e  o r  s u r m i s e  what  t h e  outcome would 

have been had t h e  a p p e l l a n t  been gran ted  r a t h e r  t han  denied,  h i s  

i n a l i e n a b l e  r i g h t  of cross-examination." 

Defendant contends t h a t  i n  l i m i t i n g  t h e  cross-examinat ion of 

F ranc i s  Smith t h e  t r i a l  c o u r t  committed r e v e r s i b l e  e r r o r  i n  t h a t  

such a c t i o n  c u r t a i l e d  a  c r u c i a l  i n q u i r y  i n t o  t h e  c r e d i b i l i t y  of 



t h e  key  w i t n e s s  and d e p r i v e d  t h e  d e f e n d a n t  o f  h i s  a b s o l u t e  and 

f u n d a m e n t a l  r i g h t  t o  c r o s s - e x a m i n e  a  w i t n e s s  who t e s t i f i e d  

a g a i n s t  him, a s  guaran teed  by t h e  s i x t h  amendment t o  t h e  f e d e r a l  

c o n s t i t u t i o n  a n d  A r t i c l e  I ,  S e c t i o n  1 6  o f  t h e  F l o r i d a  

C o n s t i t u t i o n .  



ISSUE I V  - 

THE TRIAL COURT ERRED I N  RESTRICTING THE DEFENDANT'S 
CROSS-EXAMINATION OF A KEY STATE WITNESS, SPECIAL AGENT 
C O N N I E  SMITH. 

Connie Smith ,  a  S p e c i a l  Agent f o r  t h e  F l o r i d a  Department o f  

Law Enforcement,  was a  p r imary  i n v e s t i g a t o r  on t h i s  c a s e  (R369, 

R1842). She t e s t i f i e d  she  i n t e r v i e w e d  t h e  s t a t e ' s  key w i t n e s s ,  

F r a n c i s  S m i t h  (R1843) ;  c o o r d i n a t e d  t h e  i n v e s t i g a t i o n  w i t h  t h e  

v a r i o u s  S t a t e  At to rney ' s  Off i c e s  and law enforcement  o f f i c i a l s  

(R1844); p a r t i c i p a t e d  i n  t h e  c r i m e  scene  i n v e s t i g a t i o n  (R1845); 

a i d e d  i n  t h e  r e c o v e r y  o f  t h e  b o d i e s  (R1852) ;  and c o n d u c t e d  

numerous  o t h e r  a s p e c t s  o f  t h e  f o l l o w - u p  i n v e s t i g a t i o n  (R1857, 

e t . s e q . ) .  

Agent Smith ,  du r ing  p r o f f e r e d  t e s t imony ,  i n d i c a t e d  t h a t  i n  

t h e  c o u r s e  o f  h e r  i n v e s t i g a t i o n  s h e  was i n v o l v e d  i n  o b t a i n i n g  

e v i d e n c e  f r o m  a  v e h i c l e  owned by one  o f  t h e  v i c t i m s ,  C l a r e n c e  

Moore  ( R 1 8 8 9 ) .  T h i s  v e h i c l e  was  a l l e g e d l y  t a k e n  by  t h e  

Defendant a f t e r  t h e  v i c t i m ' s  death .  A notebook was found i n  t h e  

v e h i c l e  (R1889). Agent  S m i t h  i n d i c a t e d  t h a t  t h e  n o t e b o o k  

con t a ined  numerous names and t e l ephone  numbers. Based upon h e r  

background, expe r i ence  and e x p e r t i s e ,  she  b e l i e v e d  t h a t  t h e  d a t a  

was  c o n s i s t e n t  w i t h  t h a t  w h i c h  would  b e  m a i n t a i n e d  by a  d r u g  

s m u g g l e r  (R1889-1890).  S p e c i f i c a l l y ,  s h e  t e s t i f i e d :  " ... I 
v i ewed  t h o s e  t h i n g s  ... t h e  p a g e s  o f  t h e  no t ebook .  ... t h e y  a r e  

c o n s i s t e n t  w i t h  what I know o r  have been t r a i n e d  t o  i d e n t i f y  a s  



t h a t  of a  drug smuggler." (R1891). 

Agent S m i t h ' s  p r o f f e r e d  t e s t i m o n y  a l s o  r e l a t e s  t o  t h e  

c o n t e n t s  of  t h e  w a l l e t  of  t h e  v i c t i m ,  C l a r e n c e  Moore. She 

i n d i c a t e d  t h a t  t h e  w a l l e t  c o n t a i n e d  a  pho tog raph  and "... i t ' s  

t r u e  t h a t  I saw a  p i c t u r e  of Maria Mara ... I l a t e r  l ea rned  t h a t  

she was a  suspec t  i n  a  RICCO i n v e s t i g a t i o n  ..." (R1890) 

A g e n t  S m i t h ' s  t r a i n i n g  a n d  h e r  a s s i g n m e n t  a s  a n  

I I i n v e s t i g a t o r  i n  o r g a n i z e d  c r i m e "  (R1842) makes h e r  u n i q u e l y  

q u a l i f i e d  t o  t e s t i f y  t o  t h e  n a t u r e  of a  drug smuggler 's  notebook 

and t h e  e x i s t a n c e  of  a  R I C C O  i n v e s t i g a t i o n ,  b o t h  f a c t s  t h a t  

could c a s t  t h e  na tu re  of t h i s  ca se  i n  an e n t i r e  d i f f e r e n t  l i g h t .  

Defense  c o u n s e l  a t t e m p t e d  t o  e l i c i t  t e s t i m o n y  f rom Agent 

S m i t h  on  t h e  p o r t i o n  o f  h e r  i n v e s t i g a t i o n  r e l a t i n g  t o  t h e  

no tebook  (R1887). The p r o s e c u t o r  o b j e c t e d  t o  t h e  t e s t i m o n y  a s  

being "beyond t h e  scope of d i r e c t " .  Defense counsel  responded: 

J u d g e ,  s h e  t e s t i f i e d  a b o u t  c e r t a i n  a r t i c l e s  o f  
evidence. I t h i n k  i f  she  i s  i n  t h e  cha in  of custody of 
any e v i d e n c e  i n  t h i s  c a s e ,  I s h o u l d  be a b l e  t o  a s k  h e r  
a b o u t  it. (R1887) 

The Court s u s t a i n e d  t h e  ob jec t ion .  

Defense  c o u n s e l  t h e n  a t t e m p t e d  t o  e l i c i t  t e s t i m o n y  f rom 

Agent Smith on t h e  p o r t i o n  of he r  i n v e s t i g a t i o n  r e l a t i n g  t o  t h e  

w a l l e t  and t h e  photograph .  The p r o s e c u t o r  r a i s e d  t h e  same 

o b j e c t i o n .  (R1889). A t  a  bench  c o n f e r e n c e ,  d e f e n s e  c o u n s e l  

a s s e r t e d :  

Judge ,  d u r i n g  h e r  i n v e s t i g a t i o n  of  t h i s  c a s e  s h e  came 
i n  c o n t a c t  w i t h  a  no tebook  which  s h e  r e l a t e d  t o  be a  
d r u g  smugg le r  b e l o n g i n g  t o  t h e  d e c e a s e d  i n  t h i s  c a s e .  
Also  s h e  r e l a t e d  t h a t  t h e r e  was a  p i c t u r e  o f  t h e  
d e c e a s e d ' s  g i r l f r i e n d ,  who was unde r  a  d r u g  r e l a t e d  



convic t ion .  I t h i n k  i t ' s  ve ry  impor t an t  t h a t  w e  b r i n g  
t h a t  ou t .  (R1888) 

The Court s u s t a i n e d  t h e  o b j e c t i o n  (R1888) and Agent Smith ' s  

t e s t imony  was p r o f f e r e d  (R1888-1891). The Court  r u l e d :  

... This  i s  o u t s i d e  t h e  scope of  d i r e c t  examination.  The 
o b j e c t i o n  ha s  been made and t h e  Court w i l l  s u s t a i n  t h e  
o b j e c t i o n .  (R1892) 

D e f e n d a n t  c o n t e n d s  t h a t  t h e  t r i a l  c o u r t  a b u s e d  i t s  

d i s c r e t i o n  and c o m m i t t e d  r e v e r s i b l e  e r r o r  i n  s u s t a i n i n g  t h e  

s t a t e ' s  o b j e c t i o n .  

The s i x t h  amendment t o  t h e  f e d e r a l  c o n s t i t u t i o n  p r o v i d e s  

t h a t  i n  a l l  c r i m i n a l  p ro secu t ions  t h e  accused s h a l l  en joy ,  i n t e r  

a l i a ,  t h e  r i g h t  t o  be conf ron ted  w i t h  t h e  w i t n e s s e s  a g a i n s t  him. 

T h i s  p r o v i s i o n  h a s  b e e n  a p p l i e d  t o  t h e  s t a t e s  t h r o u g h  t h e  

f o u r t e e n t h  amendment. P o i n t e r  - v. Texas ,  380 U.S. 400,  85  S. C t .  

1065 ,  1 3  L. Ed.2d 923 (1965) .  

A r t i c l e  I ,  S e c t i o n  16 of t h e > F l o r i d a  C o n s t i t u t i o n  c o n t a i n s  a  

s i m i l i a r  c o n f r o n t a t i o n  p rov i s ion .  

A p r i m a r y  i n t e r e s t  and r i g h t  s e c u r e d  by t h e  c o n f r o n t a t i o n  

c l a u s e s  i s  t h e  r i g h t  t o  cross-examinat ion.  Douglas - v. Alabama, 

- 380 U.S. 415, 85 S. C t .  1074, 1 3  L. Ed.2d 934 (1965) .  

F l o r i d a  i n  -- Coco v. S t a t e ,  62 So.2d 892 ( F l a .  1953)  c l e a r l y  

recognized t h e  a b s o l u t e  and fundamental  r i g h t  t o  cross-examine. 

I n  Coco a t  pages 894-895 t h e  Court observed:  

... a  f a i r  and f u l l  c ross -examina t ion  of  a  w i t n e s s  upon 
t h e  s u b j e c t s  o p e n e d  by  d i r e c t  e x a m i n a t i o n  i s  a n  
a b s o l u t e  r i g h t ,  a s  d i s t i n q u i s h e d  f rom a  p r i v i l e g e ,  
which  mus t  a l w a y s  be  a c c o r d e d  t o  t h e  p e r s o n  a g a i n s t  
whom t h e  w i t n e s s  i s  c a l l e d  and t h i s  i s  p a r t i c u l a r l y  
t r u e  i n  a  c r i m i n a l  c a s e  ... w h e r e i n  t h e  d e f e n d a n t  i s  
c h a r g e d  w i t h  t h e  c r i m e  o f  murde r  i n  t h e  f i r s t  d e g r e e .  



... Cross -examina t ion  of a  w i t n e s s  upon t h e  s u b j e c t s  
covered  i n  h i s  d i r e c t  examina t ion  i s  an i n v a l u a b l e  
r i g h t  and when i t  i s  den ied  t o  him i t  canno t  be s a i d  
t h a t  such  a  r u l i n g  does n o t  c o n s t i t u t e  ha rmfu l  and 
f a t a l  e r r o r .  

The Court  i n  Coco t h e n  quoted  w i t h  approva l  58 -- Am. - J u r .  

Witnesses Sect ion 632, 

... when the  d i r e c t  examination opens a  general  sub jec t ,  
t h e  c r o s s - e x a m i n a t i o n  may go i n t o  any phase ,  and may 
n o t  be r e s t r i c t e d  t o  mere parts. . .or t o  t h e  s p e c i f i c  
f a c t s  d e v e l o p e d  by d i r e c t  e x a m i n a t i o n .  C r o s s -  
e x a m i n a t i o n  should  a lways  be a l lowed  r e l a t i v e  t o  t h e  
d e t a i l s  of an e v e n t  o r  t r a n s a c t i o n  a  p o r t i o n  o n l y  of 
which has been t e s t i f i e d  t o  on d i r e c t  examination. ... 
cross-examination i s  not  confined t o  i d e n t i c a l  d e t a i l s  
t e s t i f i e d  t o  i n  c h i e f ,  b u t  e x t e n d s  t o  i t s  e n t i r e  
s u b j e c t  m a t t e r ,  and t o  a l l  m a t t e r s  t h a t  may modify,  
supplement, c o n t r a d i c t ,  rebut  or make c l e a r e r  the  f a c t s  
t e s t i f i e d  t o  i n  chief. . .  

Faced w i t h  a  f a c t u a l  s i t u t a t i o n  i n  which t h e  t r i a l  c o u r t  . 
r e s t r i c t e d  the  cross-examination of a  key prosecut ion witness ,  

t h e  F l o r i d a  Supreme Cour t  i n  --- Coxwell - v. S t a t e ,  361 So.2d 148 

(Fla .  1978) a t  page 152 concluded: 

We...hold t h a t  where a  c r iminal  defendant i n  a  c a p i t a l  
c a s e ,  which e x e r c i s i n g  h i s  s i x t h  amendment r i g h t  t o  
c o n f r o n t  and c r o s s  examine t h e  w i t n e s s  a g a i n s t  him, 
inqu i res  of a  key prosecution witness  regarding mat t e r s  
which a re  both germane t o  t h a t  witnesse 's  testimony on 
d i r e c t  e x a m i n a t i o n  and p l a u s i b l y  r e l e v a n t  t o  t h e  
d e f e n s e ,  an abuse of d i s c r e t i o n  i n  c u r t a i l i n g  t h a t  
inqui ry  may e a s i l y  c o n s t i t u t e  r e v e r s i b l e  e r r o r . . .  

I n  J e n n i n g s  - v. S t a t e ,  413 So.2d 24 (F la .  19821, t h e  F l o r i d a  

Supreme Court  r e a f f i r m e d  t h e  r i g h t  of c r o s s  e x a m i n a t i o n  a s  

fundamental. A t  page 26 the  Court s t a t e d :  

... The o p p o r t u n i t y  f o r  f u l l  and c o m p l e t e  c r o s s -  
examination of c r i t i c a l  witnesses  i s  fundamental t o  a  
f a i r  t r i a l .  

Defense c o u n s e l ' s  c r o s s - e x a m i n a t i o n  of Connie S m i t h ' w a s  



d i r e c t e d  a t  one main  o b j e c t i v e - - - t h e  p r e s e n t a t i o n  of h e r  

f i n d i n g s  i n  t h e  i n v e s t i g a t i o n ,  i n c l u d i n g  t h e  no tebook ,  w a l l e t  

and photograph. The defendant  contends t h a t  t h e  prosecu tor  on 

d i r e c t  examinat ion opened a  gene ra l  s u b j e c t  ( t h e  i n v e s t i g a t i o n  

conduc ted  by Agent S m i t h )  and t h a t  once  t h e  g e n e r a l  s u b j e c t  i s  

o p e n e d  d e f e n d a n t  may i n q u i r e  i n t o  a l l  p h a s e s  o f  t h a t  

i n v e s t i g a t i o n  and c a n n o t  be  r e s t r i c t e d  t o  mere  p a r t s  o r  t h o s e  

s p e c i f i c  a spec t  s e l e c t i v e l y  chosen by t h e  p rosecu t ion  t o  f u l l y  

explore .  

Defendant contends t h a t  i n  l i m i t i n g  t h e  cross-examinat ion of 

Agent Connie Smith t h e  t r i a l  c o u r t  committed r e v e r s i b l e  e r r o r  i n  

t h a t  such a c t i o n  c u r t a i l e d  a  c r u c i a l  i n q u i r y  i n t o  t h e  e x i s t a n c e  

of p o s s i b l e  exculpa tory  evidence and depr ived t h e  defendant  of 

h i s  a b s o l u t e  and f u n d a m e n t a l  r i g h t  t o  c r o s s - e x a m i n e  a  w i t n e s s  

who t e s t i f i e d  a g a i n s t  him, a s  guaranteed by t h e  s i x t h  amendment 

t o  t h e  f e d e r a l  c o n s t i t u t i o n  and A r t i c l e  I ,  S e c t i o n  16 of  t h e  

F l o r i d a  Cons t i t u t i on .  



ISSUE 1 

THE TRIAL COURT ERRED I N  PERMITTING A MEDICAL EXAMINER, 
OVER DEFENDANT'S O B J E C T I O N ,  TO TESTIFY AS A N  EXPERT 
WITNESS CONCERNING A FACTUAL ISSUE RELATING TO BOTH 
DECEASED WHERE INSUFFICIENT PREDICATE WAS LAID, AND 
SPECIFICALLY UNDER SUCH CIRCUMSTANCES TO EXCLUDE 
" A C C I D E N T "  AS A CAUSE OF THE DEATH OF ALECIA DAWN 
BRYANT. 

The r e l e v a n t  p o r t i o n  o f  t h e  r e c o r d  r e l a t i n g  t o  t h e  above 

i s s u e  and t h e  t e s t i m o n y  o f  t h e  m e d i c a l  e x a m i n e r ,  D r ,  R o b e r t  

Schu l t z ,  fo l lows:  

BY MR. McGRUTHER (Prosecu tor ) :  A s  a  p a r t  of your d u t i e s  w i t h  
D i s t r i c t  21 Medical Examiner's o f f i c e ,  do you have occas ion  
t o  perform a u t o p s i e s ?  (R2041) 

A: Yes. 

Q: Would you p l ease  e x p l a i n  t o  t h e  l a d i e s  and gentlemen what 
an autopsy is. 

A: An a u t o p s y  i s  a n  e x a m i n a t i o n  a f t e r  d e a t h ,  e x t e r n a l  and 
i n t e r n a l  e x a m i n a t i o n ,  b o t h  by t h e  naked e y e  i n s p e c t i o n  o f  
t h e  changes t h a t  a r e  p r e s e n t  and microscopic  s t u d i e s ,  a l s o  
l a b o r a t o r y  s t u d i e s  of chemical  bac t e r io logy  and sometimes 
hema to logy  t o  d e t e r m i n e  t h e  c a u s e  o f  d e a t h  a s  n e a r  a s  one 
can poss ib ly  i d e n t i f y  it i n  e i t h e r  a  n a t u r a l  s e t t i n g  o r ,  i n  
t h e  c a s e  where  we a r e  r e f e r r i n g  t o ,  i n  5 s e t t i n g  of  p o z -  -- - 
homicide, 7Emphasis Added 

MR. JACOBS (Defense  A t t o r n e y ) :  Your h o n o r ,  may we a p p r o a c h  
t h e  bench? 

THE COURT: Yes, s i r .  

(Bench conference a s  fo l lows: )  

MR. JACOBS: Judge ,  a t  t h i s  t i m e  we would o b j e c t  t o  D r .  
S c h u l t z  t e s t i f y i n g  t o  a n y t h i n g  r e l a t i n g  t o  t h e  t e r m  
"homicide". Tha t  i s  beyond h i s  s cope  o f  e x p e r t i s e ,  The 
w i t n e s s  cannot o f f e r  an op in ion  a s  t o  t h e  g u i l t  o r  innocence 
of t h e  accused person and by making t h a t  s t a t emen t  i n  regard  
t o  homicide,  we f e e l  t h a t  he i s  a t t empt ing  t o  do t h a t .  

MR. McGRUTHER: Judge--- 



THE COURT: What i s  t h e  d e f i n i t i o n  of homicide? 

MR. JACOBS: Your honor? 

THE COURT: Yes, s i r .  

MR. JACOBS: Your honor,  f o r - -  (R2041) 

THE COURT: I am a s k i n g  you. What i s  t h e  d e f i n i t i o n  o f  
homicide? 

MR. JACOBS: Unlawful k i l l i n g .  

MR. McGRUTHER: Not n e c e s s a r i l y .  

THE COURT: Not n e c e s s a r i l y .  

MR. JACOBS: Judge, f o r  t h e  record ,  we would c i t e  S  a r d l e  
F l o r i d a  o p i n i o n  f i l e d  December 14 ,  1983,  Secon w District v* 
Court Appeal ,  Case Number 82-1641, w h e r e i n  D r .  S c h u l t z  
was a  w i t n e s s  i n  t h a t  c a s e  a s  w e l l .  

THE COURT: Would you s p e c i f y  your  o b j e c t i o n  one more t i m e ,  
p l e a s e ?  (R2042) 

MR. JACOBS: Yes ,  Your Honor .  I o b j e c t  t o  t h e  d o c t o r  
t e s t i f y i n g  t o  t h e  term "homicide". I t  p r e j u d i c e s  my c l i e n t ,  
i n f e r s  some i n f e r e n c e  t o  i m p l y i n g  t o  t h e  j u r y  my c l i e n t  i s  
g u i l t y .  The w i t n e s s  c a n n o t  do t h a t .  He c a n n o t  t e s t i f y  a s  
t o  g u i l t  o r  innocence. 

THE COURT: The t e r m  "homicide"  r e l a t e s  t o  t h e  t a k i n g  o f  
l i f e ,  one human b e i n g  by a n o t h e r  human be ing .  I t  d o e s  n o t  
s p e c i f y  whether i t  i s  a c c i d e n t a l ,  i n t e n t i o n a l  o r  anything of 
t h a t  na tu re .  I am going t o  o v e r r u l e  you. 

MR. JACOBS: For t h e  r e c o r d ,  I u n d e r s t a n d  t h e  C o u r t ' s  r u l i n g  
b u t  a t  t h i s  p o i n t  o f  c l a r i f i c a t i o n ,  my o p i n i o n ,  my 
u n d e r s t a n d i n g  o f  t h e  l a w  i s  t h a t  t h e  t e r m  " h o m i c i d e "  
exc ludes  a l l  o the r  t h i n g  which you--- 

THE COURT: Black's Legal Dic t ionary  doesn ' t  exclude it  and I 
j u s t  went and looked aga in  t o  make su re .  (R2043) 

The record  t h u s  r e f l e c t s  t h a t  t h e  t r i a l  c o u r t  pe rmi t t ed  t h e  

m e d i c a l  examine r  t o  t e s t i f y  t h a t  i n  t h i s  p a r t i c u l a r  c a s e  a  



homicide had occurred .  Th i s  t e s t imony  was admi t t ed  w i t h o u t  any 

p r e d i c a t e  whatsoever  be ing  l a i d  by t h e  p ro secu t i on ,  and over t h e  

o b j e c t i o n  o f  de f ense  counse l ,  who a l s o  provided t h e  a p p l i c a b l e  

c a s e  law f o r  de f endan t ' s  p o s i t i o n .  

Subsequent ly ,  d e s c r i b i n g  t h e  au topsy  he performed on A lec i a  

Bryant ,  D r .  S c h u l t z  i n d i c a t e d :  

... t h e  i n d i v i d u a l  was i n  t h e  advanced s t a t e  of  decompos i t ion  
t o  b e g i n  w i t h .  A f e m a l e .  ... She was --  t h e  body was 
s w o l l e n  a n d  s h o w i n g  r a t h e r  e x t e n s i v e  c h a n g e s  o f  
d e c o m p o s i t i o n .  (R2045) ... s h e  was a p p a r e n t l y  young. The 
decompos i t ion  makes i t  d i f f i c u l t  t o  make t h e s e  judgments. We 
X-rayed t h e  body ... A l s o  f i n g e r p r i n t e d  t h e  v i c t i m .  Then w e  
made a n  e x a m i n a t i o n  o f  t h e  e x t e r n a l  e v i d e n c e  o f  damage o r  
t r a u m a .  Therewas  a  l a c e r a t i o n  o f  t h e  r i g h t  e a r  w h i c h  was 
a b o u t  3 c e n t i m e t e r s  i n  l e n g t h  i n  t h e  u p p e r  p o r t i o n  o f  t h e  
e a r  and  t h e r e  was ,  on  t h e  r i g h t  hand ,  a  r i n g  w h i c h  had  b e e n  
bad ly  d i s t o r t e d .  I t  had been b e n t  and p inch ing  t h e  midd le  
f i n g e r  ... (R2046)... T h e r e  was no o t h e r  e v i d e n c e  o f  t r a u m a  
t h a t  I c o u l d  see,  no o t h e r  l a c e r a t i o n s ,  no  o t h e r  damage t o  
t h e  s k i n ,  no ev idence  of  p e n e t r a t i n g  wounds o r  l a c e r a t i o n s .  
I n t e r n a l l y  I found advanced s t a g e s  o f  decompos i t ion  a s  w e l l .  
T h e r e  was ,  howeve r ,  i n  t h a t  wh ich  I c o u l d  i d e n t i f y  no 
e v i d e n c e  o f  t r a u m a  t h a t  I c o u l d  i d e n t i f y  g r o s s l y .  
Mic ro scop i ca l l y  i t  was a lmos t  a  u s e l e s s  e x e r c i s e  because  o f  
t h e  advanced s t a g e  o f  decomposit ion.  (R2047) 

On t h e  i s s u e  o f  w h e t h e r  o r  n o t  t h e  d e a t h  may h a v e  b e e n  

" a c c i d e n t a l " ,  t h e  r e c o r d  r e f l e c t s  t h e  fo l l owing :  

Q ( P r o s e c u t o r ) :  Were you  a b l e  t o  f i n d  any  e v i d e n c e  o f  
a c c i d e n t a l  d e a t h ?  

MR. JACOBS: Your Honor, may w e  approach t h e  bench? 

THE COURT: Yes, s i r .  

(Bench confe rence  a s  f o l l o w s : )  

MR. JACOBS: Judge ,  same o b j e c t i o n  on  t h e  b a s i s  o f  t h e  
Sprad ley  c a s e  a s  t o  op in ion  i n  t h e s e  m a t t e r s .  (R2047) 

THE COURT: Le t  m e  s ay  t h i s .  That  my r u l i n g  p r e v i o u s l y  a s  t o  
h o m i c i d e ,  i n  my o p i n i o n ,  d i d  n o t  go  a g a i n s t  t h i s  S p r a d l e y  
c a s e  b e c a u s e  o f  t h e  f a c t  o f  wha t  a  h o m i c i d e  is .  I n  t h e  
Sp rad l ey  c a s e  t hey  were t a l k i n g  about  where t hey  had c a l l e d  



i t  nne t h i n g  and t h e n  e l i m i n a t e d ,  I b e l i e v e ,  t h r e e  o t h e r  
t h i n g s ,  a n  a c c i d e n t ,  w h a t e v e r ,  a c c i d e n t ,  s u i c i d e ,  and 
undetermined. 

MR. JACOBS: For t h e  record ,  we would o b j e c t  t o  t h e  tes t imony 
t h a t  he i s  g iv ing  about acc iden t ,  whatever. 

THE COURT: Object ion sus t a ined .  

(Bench conference concluded.)  (R2048) 

Q ( P r o s e c u t o r ) :  ... You s t a t e d  t h a t  one o f  t h e  f u n c t i o n s  o f  
t h e  Medical Examiner... i s  t o  a t t empt  t o  de te rmine  t h e  cause  
of dea th?  

A:  Yes, s i r .  

Q: Could you p l ease  t e l l  t h e  j u ry  what f a c t o r s  you t a k e  i n t o  
c o n s i d e r a t i o n  when making t h i s  de te rmina t ion?  

A: W e l l ,  I t a k e  i n t o  a c c o u n t  a l l  f a c t o r s  t h a t  I c a n  l a y  my 
hands on. ... (R2048) 

A: ... I would t a k e  i n t o  account t h e  f i n d i n g s  a t  t h e  autopsy. 
I would t a k e  i n t o  a c c o u n t  t h e  c i r c u m s t a n c e s  i n  which  t h e  
body i s  found.  I would t a k e  i n t o  a c c o u n t  a l l  r e l a t e d  d a t a  
t h a t  would h e l p  me i n  d e t e r m i n i n g  what  t h a t  r e l a t e d  d a t a  
might--how it might i n t e r p h a s e  wi th  t h e  f i n d i n g s  a t  autopsy.  

Q: And d i d  you make a  de t e rmina t ion  of t h e  cause of dea th  
i n  t h i s  ca se?  

A: Yes, s i r .  

Q: Did you cons ider  t h e  r e s u l t s  of your autopsy? 

A:  Yes, I d id .  

Q: S i r ,  what  f a c t o r s  f rom t h e  a u t o p s y  i t s e l f  d i d  you t a k e  
i n t o  c o n s i d e r a t i o n  i n  determining t h e  cause of dea th?  

A: ... f rom t h e  a u t o p s y  i t s e l f  I t o o k  i n t o  c o n s i d e r a t i o n  t h e  
f a c t  t h a t  t h e r e  was t r a u m a  t o  t h e  hand and t o  a  r i n g  on t h e  
hand which would have been a  p a i n f u l  wound, and secondly,  a  
l a c e r a t i o n  of t h e  ear .  Both of t h e s e  wounds were non- le tha l  
wounds bu t  p a i n f u l  wounds. (R2050) 

*** (To R2055) 



Q: ... d i d  you you r  s e l f  r e c e i v e  i n f o r m a t i o n  r e g a r d i n g  t h e  
scene i n v e s t i g a t i o n  of t h e  d e a t h  of  Alec ia  Dawn Bryant? 

A: Yes, I d id .  

Q: What in format ion  d i d  you r e c e i v e ,  s i r?  

A:...that t h e s e  b o d i e s  f r o m  t h e s e  two a u t o p s i e s  t h a t  I have  
been  d e s c r i b i n g  were  r e c o v e r e d  f rom a  s h a l l o w  g r a v e  i n  
G l a d e s  County,  t h e  e x a c t  s i t e  I d o n ' t  know; t h a t  t h e y  were  
ad j acen t  t o  one another  o r  i n  t h e  same common grave ,  I c a n ' t  
r e c a l l  which. 

Q: ... Any o t h e r  i n f o r m a t i o n  r e g a r d i n g  t h e  f a c t s  a t  t h e  
scene? 

A: Not r e a l l y ,  I d o n ' t  r e c a l l  any o t h e r  d a t a  now t h a t  
i n f luenced  me g r e a t l y .  

*** (To R2073) 

Q: ... r e t u r n i n g  t o  t h e  body t h a t  h a s  b e e n  i d e n t i f i e d  a s  
t h a t  o f  A l e c i a  DawnBryan t ,  were  you a b l e  t o  fo rm a n  o p i n i o n  
a s  t o  t h e  cause  of  dea th ,  s i r ?  

A: Yes. 

MR. JACOBS: Your H o n o r ,  o n c e  a g a i n ,  o b j e c t i n g  o n  t h e  
Sprad ley  ca se .  

THE COURT: A s  t o  t h a t  q u e s t i o n ,  o b j e c t i o n  be over ru led .  ... 
Q: And, what, s i r ,  i s  t h a t  op in ion?  

A: I b e l i e v e  t h i s  v i c t i m  was s t r a n g l e d .  

Q: Okay. 

A: Probably manually. 

Q: And would you p l e a s e  s t a t e  on  wha t  b a s i s  you make t h a t  
de t e rmina t ion?  

A: W e l l ,  t h i s  w i l l  r e q u i r e  a  l i t t l e  e x p l a i n a t i o n ,  i f  you 
w i l l  b e a r  w i t h  me. We have  a  1 9  y e a r  o l d  g i r l  who i s  d e a d ,  
who was found  a l o n g s i d e  a  v i c t i m  who i s ,  i n  my o p i n i o n ,  
obviously  t h e  v i c t i m  of a  homicidal  blow--- 

MR. JACOBS: Objec t ion ,  Your Honor, o b j e c t i o n .  



THE COURT: Sus ta ined .  (R2073) 

MR. JACOBS: A t  t h i s  t i m e  I move f o r  a  m i s t r i a l  on  t h e  b a s i s  
of t h a t  l a s t  comment. 

MR. McGRUTHER: Judge ,  I b e l i e v e  t h e  p r o p e r  p r e d i c a t e  h a s  
been  l a i d  f o r  t h i s  i n f o r m a t i o n .  I b e l i e v e  M r .  J a c o b s '  
o b j e c t i o n  i s  --- I b e l i e v e  t h e  most impor tan t  p o i n t  i n  t h e  
S p r a d l e y  c a s e ,  which  I b e l i e v e  t h e  Court--may we a p p r o a c h  
t h e  bench? 

*** (To R2075) 

MR. JACOBS: Judge ,  ... he  a s k e d  t h e  q u e s t i o n  a b o u t  t h e  
female  involved he re  and he i s  bas ing  h i s  conc lus ion  on t h e  
f e m a l e  on what  he  p u r p o r t s  and t e l l s  t h e  j u r y  t o  b e  a  
homic ide .  A s  f a r  a s  t h e  male  g o e s ,  he  i s  g i v i n g  them h i s  
op in ion  a s  t o  g u i l t  o r  innocence. That i s  c l e a r l y  improper. 
And he i s  us ing  it  t o  d e s c r i b e  p o s s i b l e  cause  of dea th  f o r  
t h e  female.  

THE COURT: He i s  n o t  d e t e r m i n i n g  t h e  g u i l t  o r  i n n o c e n c e  of  
anyone. He has  no t  mentioned t h a t .  

MR. JACOBS: Judge ,  h e  r e f e r r e d  t o  t h e  d e a t h  of  C l a r e n c e  
Moore j u s t  now a s  a  homicide. 

THE COURT: I am aware  o f  t h a t .  But t h a t - - - I  am g o i n g  t o  
o v e r r u l e  your o b j e c t i o n .  

(End of bench conference)  

Q: ... you may c o n t i n u e  e x p l a i n i n g  your  r e a s o n s  b e h i n d  
your de te rmina t ion  of t h e  cause  of dea th  of Alec ia  Dawn 
Bryant. 

A: Hers  h a s  some s i g n s  of  p h y s i c a l  t r a u m a  b u t  no s i g n s  a t  
t h e  t i m e  of  a u t o p s y  t h a t  we c o u l d  p o i n t  t o  w i t h  c e r t a i n t y  
and s a y  t h i s  was t h e  c a u s e  of  d e a t h .  Yet we have  t h e r e f o r e  
t o  assume-- I assume and I b e l i e v e  w i t h i n - r e ~ n a b l e  medi- - 
c a l  c e r t a i n t y ,  t h a t t h i s - =  -- (Emphasisadded) 

MR. JACOBS: I f  i t  p l e a s e  t h e  C o u r t ,  I would o b j e c t  t o  an 
assumption. 

*** 
THE COURT: Object ion be over ru led .  ... (R2076) 



A:  That  t h e  v i c t i m  d i e d  of an  u n n a t u r a l  c o n d i t i o n .  I f  one 
h a s  t o  c o n s i d e r  t h e  u n n a t u r a l  s t a t e s  t h a t  cou ld  l e a v e  a  
v i c t i m  i n  t h i s  c o n d i t i o n ,  we have l i t t l e  c h o i c e  b u t  t o  
choose asphyx ia ,  and of t h e  c h o i c e s  t h a t  a r e  a v a i l a b l e  t o  
us,  manual s t r angu la t ion  i s  the  most l i k e l y  and t h a t  was my 
opinion a s  t o  the  cause of death. (R2077) 

The r e c o r d  r e f l e c t s  t h a t  t h e  t r i a l  c o u r t  p e r m i t t e d  t h e  

medica l  examainer  t o  t e s t i f y  t h a t  i n  t h i s  p a r t i c u l a r  c a s e  a  

homicide had occurred. This testimony was admitted without any 

predica te  being l a i d  by the  prosecution, and over t h e  ob jec t ion  

of d e f e n s e  c o u n s e l ,  who a l s o  provided  t h e  a p p l i c a b l e  c a s e  law 

f o r  d e f e n d a n t ' s  p o s i t i o n .  D r .  S c h u l t z  i n d i c a t e d  t h a t  he was 

n o t  g r e a t l y  i n f l u e n c e d  by d a t a  from t h e  i n v e s t i g a t i o n  scene  

e x c e p t  t h a t  t h e  v i c t i m s  w e r e  c o n t a i n e d  i n  a  "common" o r  

"ad jacen t "  g r a v e  s i t e .  (R2055). The t e s t i m o n y  of a l l  o t h e r  

w i t n e s s e s ,  i n c l u d i n g  t h e  med ica l  examiner ' s  a s s i s t a n t  Sam 

Johnson i n d i c a t e s  t h a t  the  grave s i t e s  were considerable  d i s t ance  

from each other .  The record thus i n d i c a t e s  t h a t  D r .  Schul tz 's  

testimony was based on inaccura te  information and da ta ,  t h a t  i t  

was given without the  proper p red ica tes  being l a i d ,  t h a t  i t  was 

based on s e l f - a d m i t t e d  assumpt ions ,  and t h a t  i t  r e s t e d  on 

c o n c l u s i o n s  of law (i. e. t h e  i n c i d e n t  was a  h o m i c i d e ) ,  which 

when e x p r e s s e d  t o  t h e  j u r y  v i r t u a l l y  c o n s t i t u t e d  e v i d e n c i a r y  

harpoons. 

A t  the  t ime of the  medical examiner's testimony the  Second 

D i s t r i c t  Cour t  of Appeals had dec ided  a  c a s e  from t h e  same 

j u d i c i a l  c i r c u i t  involving s i m i l i a r  testimony and a l s o  involving 

the  same wi tness ,  D r .  Robert Schultz. I n  Spradley - v. S t a t e ,  442 



So. 2d 1039 ( F l a .  2d D C A  1983)  a t  page 1043  t h e  Cour t  h e l d :  

A medical  examiner should n o t  be pe rmi t t ed ,  over o b j e c t i o n ,  
t o  t e s t i f y  a s  a n  e x p e r t  w i t n e s s  c o n c e r n i n g  a  f a c t u a l  i s s u e  
u n l e s s  a  s u f f i c i e n t  p r e d i c a t e  i s  l a i d .  ( c i t a t i o n s  omi t ted) .  
Over  a p p e l l a n t ' s  o b j e c t i o n ,  D r .  S c h u l t z ,  a  f o r s e n s i c  
p a t h o l o g i s t ,  t e s t i f i e d  why he excluded "accident" a s  a  cause  
of Munn's dea th ,  no twi ths tanding  admiss ions  by him t h a t  a t  
t h e  t i m e  he pe r fo rmed  t h e  a u t o p s y  he  d i d  n o t  have  any 
k n o w l e d g e  a b o u t  e i t h e r  t h e  s h o o t i n g  i n c i d e n t  o r  t h e  
i n v e s t i g a t i o n  s u r r o u n d i n g  t h e  i nc iden t . . .  He, t h u s  was n o t  
q u a l i f i e d  t o  opine t h a t  Munn's dea th  was n o t  an "accident".  

I n  any event ,  by ... t e s t i f y i n g  t h a t  Munn's dea th  was caused 
by a  "homicide" ,  n o t  an  " a c c i d e n t " ,  D r .  S c h u l t z  e f f e c t i v e l y  
e l i m i n a t e d  a p p e l l a n t ' s  v i a b l e  defense  of excusable  homicide, 
t h e r e b y  i m p l y i n g  i n  v e r y  c l e a r  t e r m s  f o r  t h e  j u r y  t h a t  
a p p e l l a n t  was g u i l t y  of  one o f  t h e  d e g r e e s  of  homic ide .  A 
w i tnes s ,  however, cannot o f f e r  an op in ion  a s  t o  t h e  g u i l t  o r  
innocence of an accused person.  ( c i t a t i o n s  omi t t ed )  

Appel lant  contends t h a t  t h e  t r i a l  c o u r t  e r r e d  i n  p e r m i t t i n g  

a  m e d i c a l  e x a m i n e r ,  o v e r  o b j e c t i o n ,  t o  t e s t i f y  a s  a n  e x p e r t  

w i t n e s s  c o n c e r n i n g  a  f a c t u a l  i s s u e  w i t h o u t  a  s u f f i c i e n t  

p r e d i c a t e  being l a i d ,  t o  exclude o t h e r  p o s s i b l e  causes  of dea th  

b a s e d  u p o n  a s s u m p t i o n s  and  i n a c c u r a t e  d a t a ,  t o  e x c l u d e  

" a c c i d e n t "  a s  a  p o s s i b l e  d e f e n s e  by a s s e r t i n g  t h e  c o n c l u s i o n  

t h a t  t h e  i n c i d e n t  was a  homicide,  and implying t o  t h e  j u ry  t h a t  

t h e  a p p e l l a n t  was g u i l t y  of one of t h e  degrees  of homicide, t o  

t h e  p r e j u d i c e  of t h e  a p p e l l a n t  and i n  s p e c i f i c  v i o l a t i o n  of t h e  

ca se  law provided i n  Spradley.  



CONCLUSION 

For t h e  reasons  presen ted  i n  t h i s  b r i e f ,  Cary M. Lambrix, by 

and through h i s  undersigned a t t o r n e y s ,  asks  t h e  Supreme Court of 

F l o r i d a  t o  r e v e r s e  h i s  judgments and sen tences  and t o  remand t h e  

c a s e  t o  t h e  t r i a l  c o u r t  f o r  a new t r i a l .  I f  a new t r i a l  i s  n o t  

g r a n t e d ,  Cary M. Lambr ix ,  by and t h r o u g h  h i s  u n d e r s i g n e d  

a t t o r n e y s  a s k  t h a t  h i s  d e a t h  s e n t e n c e s  b e  r e v e r s e d  f o r  t h e  

reasons  s t a t e d  herein .  
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