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I.
 
INTRODUCTION
 

'I.be p=titj~, Gerald Bcx::her, was the p1.a.irtif:f in the trial court am. was the arP?llee 

in the D:iS:rict Coort of Ag;lSEI1, Fcmth DiS:rict. 'I.be resp:nEnts, Peg;aidJe Farm, In::. 

and Libert:¥ Mutual Insl:Iraroe Co., \Ere the deferrlant:s/ alP:mants, resp:d:i.~y. In this 

brief of the p=titiooer on jur:isDct::ioo, the p:1rties will. be referrErl to as the p1.a.irtif:f am. 
deferrlant:s, am., alternati.~y , tri name. 'I.be symbil "A" will. refer to the p=titiooer I S 

rule-n:quin:rl ~ which acxx>mp:m:ies this brief. All emtf1asis has been SlfPljed tri 
cx>unsel unless i.rXlicatai to the a:>ntrary. 

IT. 

JURISDICTIONAL STATEMENT 

'Ihis proceed:inJ has been :inst:ibltErl, am. the jurisDct:icn of this Cwrt is im/dQ:rl, urrler 

the aa:Ps of Article V, §3(b)(3) of the FJorida CoogtibJtioo, as amerrl:rl Ap::i].l, 1980, 

and Rule 9.030(2), Fla.R.AIP.P. 'I.be ~ cxmt:a:m that the decision of the District 

Cwrt of Ag;lSEI1, Foorth D:iS:rict, herein SJUght to be reviewed, is in express am. direct 

cx>nflict wii:h the decisions r~ tri ot::rer FJorida ~llate ex>Utts, in:::lJ.DiD1 this court, 

~fica1ly: 

A. S1lell¥ Mutual lIB. Co. v. Aetna lIB. Co., 246 So.2d 98 (Fla.1971); 

B. TOOmton v. Paktank F.Ior.ida, Irx::., 409 SO.2d 31 (Fla. 2d OCA, 1981); 

C. williams v. Pan-American w:rld Airways, Irx::., 3m OCA, Case No.: 83-1759, 

Ap::i]. 10, 1984 (9 FLW 873). 

ill. 

STATEMENT OF THE FACTS & THE CASE 

Dixie Dri.~ servioe ex>nt:racterl wii:h nat:ialal cx>mp:m:ies to pxMde trLt::k-dri~ to 

various nat:ialal aa::'lOUllt:s. Ess:nt:iall.y, they acta::l as bn:kers or c:ont:ractors of trained, 

professional dri.~. Om of their aa:nmt:s was the defen:lant, ~ Farm. 'I.be 

defen'Bnt ntilj7Pd Dixie Dri~ servioe to ~ c1ri~ to opmlte tm:mr-trailers leaserl 

from Ryder Systems for the ~ of lllOVinJ their produ:ts to ware1x>use depXs where the 

produ:ts \\OUld then be transferred to <Eli~ t:rI.dm. Aside from c1riv.in;J, it was the 

resp:xlSibility of the c1ri~ to 00th load am. off-load the produ:ts from the trLt::k. 

Between 1965 and 1979, wilen he b2gan c1riv.in;J for ~ Farm, most of the 

driv.in;J :J:bs a.cqub:ed tri the p1.a.irtif:f were thJ:ouljl Dixie Driv.in;J servioe or Pa=emaker, which 

was an affiliate. If the p1.a.irtif:f was satisfiej with the cx>mp:UlY to which he was assignsd, 

and the cx>mp:UlY was satisfiej with him, he could &ay there irrlefinitely. Ho~, if 
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either were djscatisfied with the other, the p1aint:i.ff could rEq\ESl:: a transfer or the com~ 

could rEq\ESl:: a replacement. 

If 00 ~ p::lSition were avaUable, the plaintiff w:>uld w:>rk as a tempxary 

Sllbetjtute from the "ad:ra 00aId". However, a:d1er' s p::lSition at ~ was a 

pmnanent 000. 

Dixie Drivers was resp:xlSible for ma.intaininJ the plaintiff' s drivin} ra::ord, :lioensiIr3 
and all other rEDXd-~and p:rm.its requ:inrl by the ICC am DOT. 

While Bcdler worked for ~e Farm, he ra::ei~ his p:lyche;::ks dira:=t1.y :from Dixie 

Drivers am au emp10yment benefits, frirxJe l:::enefits, etc. , were ra::ei~ t::lm:ujl Dixie 

Drivers. While ~ Farm inst:ru:::tal a:d1er an what his ji> ~bilities were 

which he IEfotmErl as best as he was able, B:xiler testified that he did this ba::::aU83 he was 

a gcxXl dri~, bein;J lffia=rl by Dixie Drivers and he wanted to qtnld the Dixie Drivers' 

starrlards. 

In 1980, B:xiler was injJrerl at 000 of ~ Farms' der;rts. He SlEd ~ 

Farm and aIIsged that it had breac.hErl its duty to ~ a ra3S:Xlably safe work 

enviraunent. '!he &ferxi:mt answered, <Enyirg ] jahiliqr, am assert:irg plaintiff's 

comJ;El.tCiti~ regJ.:igerce, as well as claimi.rg immunii:y from s.rlt. urrler the ~kers' 

Ccmpensation Jaws of FJorida. 

Peg;:erid]e Farm snght and was grant:ai leave to fiJe a thi.td pnty complaint for 

irxEmnity against Dixie Drivers servioe, !Ix::. Dixie Drivers and ~ Farm had a 

conb:act uOOer which drivers, SlX:h as axner, were SIWljed by Dixie Drivers to ~rid]e 

Farm. '!he agreement expressly providrl that Dixie Drivers w:>uJd irrlemnify and sa~ 

~ridJe Farm harmJess from any claims, ]jabi]itjes and demard3 of its emPJ.e¥ees for 

injDy, ~ of whether Slrl1 claims are aIIsged to ~ been causai in s:ile or in p:iIt 

by any complaint was seven:rl from the main action. 'Ite cont:rcct a1s:> providrl that Dixie 

Drivers servioe would requiJ:e, as a COIXlli:ion of ront.inu.ir¥J emp1oyment, its emplgiees to 

operate ~riikJe Farm' s ~ from s.rh origin and to s.rh dest:inat:iro1 aJcn:J s.rh 

routes and a.ooordi.njI.y to Slrl1 sche:iules1 IEfotm SlX:h deli~ se:rvioes with r~ to the 

receiP: and delivery of ~rid]e Farm merc±landis= and ~ and oomply with safet:y 

regulat::ions as ~ Farm may from time to time requiJ:e. 

Fallowirq trial and a lengthy hearinJ on defeIxl:mt:s' Md:ion for Directed verdict on the 

is.c3lE of the sp::cial employer cbctrire, which was deniai, the case was submi.ttai to the 

jury by J\rl;Je Itilen. 'Ite instJ:u±ion was delivered regardinJ a sr;ecia] employer relat.ionsbip 

with the cbctrire enlll'datm by P.rofesax Lam:n in his t.matis= an ~kers' Compensation 
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• Law, which has kng sin::e becx>me the 1aJal cb::t:rine in virt:ua11y all. states that 00 rd:. haw 

a statutory provisioo, to-wit: "(1) whether or nd:: a cont::ra± for hire, ex.treSS or impliErl, 

exists between the em~ arrl the aIlegal spda.l. emp1c¥er; (2) whether or rd:. the work 

b:rlrq ci>re at the time of the injJry was ~y that of the aIlegal special emp1c¥er, 

and (3) whether or rot the p:>wer to oontttil. the details of work 1:lein3 d:n3 at the time of 

the accident resid:d in the allsgErl ~ emp1c¥er. n 

After ag;il.yinJ these tests to the facts in this case, the jury determinad that ~Q]e 

Farm was rot the special employer. 

The defeni:mt.~. The oiS::rict cant of Af.P8al, Fwrth oiS::rict, rulfrl that the 

trial. oourt erred in denyinJ the Motioo for Directai verdict of the deferrlant in that Bcxiler 

was a special em~ of ~ Farm arrl that his tart claim was l:arred by v.irt:ue of 

the availabiliqr of workers' CDmpensal:icn for the claim. In addition, the oourt rulfrl that 

herreforth where a geooral emp1c¥er in the hJsi.ress of providin;J tempxary help ~ 

oompensatian ooverage to an em~ while he is 00 assignment ~ for aoot:her 

employer, then that employee is l:arred from euin1 his special employer for oo-the-j:b 

injIries (Exhibit A). Up:x1 <Enial of plaintiff's timely Motioo for Rehear.irYJ, this 

~ was i.nctibTed.• IV. 

QUESTIONS PRESENTED 

1. 

WHETHER THE DECISION SOUGHT TO BE REVIEWED IS IN 
DIRECT CONELICT WI.TH THE DECISIONS RENDERED IN 
SHELBY MUTUAL INS. CO. V. AETNA INS. CO. SUPRA· 
1'HORN1'ON V. PAK1lAfttl FLORIDAt.. INC. t_ SUPRA AN6 
WllIJAMS V. PAN-AM AN WOKLU AIRWAy::;, SOPRA. 

2. 

illD THE COURT OF APPEAL, FOURTH DISI'RICT, VIOLATE 
THE PLAINTIFF'S RIGHTS TO TRIAL BY JURY PURSUANT TO 
ARTICLE I., S22, FLA. CONST.? 

•
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l. 

WHETHER THE DECISION SOUGHT TO BE REVIEWED IS IN 
DIRECT CONFLICT WITH THE DECISIONS RENDERED IN 
SHELBY MorUAL INS. CO. V. AETNA INS. CO., SUPRAi 
'I'HORN'l'ON V. PAK'l~ELURID4L INC. t_ SUPRA AND 
WllLIAMS V. PAN- l,;AN WO AIRWAI~, SOPRA. 

ARGUMENT 

A. 

APB:.ICABLE JURISDICTIONAL PRINCIILES 

It is too well settlEd to reed deI:aiJai citation of autluity that this rourt has 

juria:Iid:ioo to review ire &cisioos of Dis-rict Calrts of AJ;PBa1 on c1i.n:d: cooflict gIt)\lld9 to 

resil.ve em!mrassirg oonflicts between decisioos am that juris3id:ion may be imderl where a 

District ca:n:t of Aweal: (1) anrx.>uIX':a3 a rule of law which cx:>nflicts with a rule 

previously anmurx:aj t¥ arXJther ~ ~late CXJUrt.i or (2) ~ a ru1e of law to 

prcx'h.x=e a different result in a caEe which imIo1.\eS subS:ant:iall.y ire same ~ facts as 

• 
a prior caEe di~ of t¥ a ~ awellate cnJrt.: or (3) misarPlies pn:a:denti or (4) 

awlies arrl/or refuses to ag;il.y awlirnble law to a caEe urrler consid3rat:ion. See: Article 

V, S3, ~ Cons!:ibrimi wale v. BaInes, 278 So.2d 601 (F]a.1973)i 

Belcher v. Be1dler, 271 So.2d 7 (F]a.1972)i Nielsen v. sarasxa, 177 So.2d 731 

(FJa.1960) • 

B. 

THE DECISION HEREIN SOUGHT TO BE REVIEWED IS 
IN DIRECT CONFLICT WITH THE CASES CITED, SUPRA. 

'Ire plaintiff SIJ:}]eSts to this Ca.1It that the 1:Bsis for ire lower court's ruliD1 that a 

di.nrtEd verdict 3'x>uld have been enteral t¥ the tr.ial :ilrl1e was error. In sug:art of its 

rnsitim, ire o::>UIt stat.erl: n we are pi!tjoilarly i.nfllErr:Erl t¥ ire Florida Suptane Court.' s 

statement in S1e1l:¥ MubJal Ins. Co. v. Aetna Ins. Co." However, they igoored the 

emp-asi zed statement of Jaw in that case, which ~ to be diJ:e:tiy ~ to ire 

p:>sitioo taken by the Foorth DiS:rict: 

"'!he onl.: treSUIIIPtion is the oont:inuaIre of the """""""',...".,
em~k,- whicfi is taken fi~ at ire ~ 
,""",n!- of any la1t-em.....',.,.7ee • '1b CM&tX>me thiS 
~,- it. is rr:£"""~ to ~. a clear 
5emonslt:ral:icXl that a rew tern em has been 
sJb3tiblted for ire old, which ~ooS:ratiOn ax,u1d iIdme 
a 3'x>win} that a <XXIt:i:'cd: was made retween the ~ 

•
 
emplq{er am the em~. P.roof that the wxk .
 
<ble was essentially that of the ep3CiaJ em~
 
...............-F that the sp3C;ial. emo1D'.rer aSs.1med ttie ::rL.. to 
~ the detailSQf the ~]{i f.aiIim this, ire.L~ 
employer sOOu1d remain liable." (};Bge L01). 
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TlE:efare, if a geooral ~ exists as to the ex>nt.inuaI:ion of the gerEa1 

emp1cJyment, rotwithst::arrlin} that the instant case iIroolves a ~ act:im as og;osed to 

a det:ermi.natioo of wOO was ~ for workers' Comp:nxttioo benefits, the matter 

l::ecomes 0Da of fact, rot of law. 

'lte FaJrth Dist:rict Coort, in its opinial, ac:koowla:1ges an cg;aralI: ronflict with 

Thmlton v. Paktank, Florida, In:::., supra. In that case, the 8a:x:n:l Dist:rict Ca.lrt. of 

AfPElal, in r~ a summary jlDgment on es.cBItiall.y simiJar facts, said: 

II •••the facts of this case simply_ cb IDt ~ the 
oorx::1n:;im that aooellee ~ act:lJally became ag;;e11ant' s 
emp"lqfer, or 'that:"l:here was ~ oont:iact of !me, whether 
express or impliai, between the1n ... 

In roth R!kI:ank arxl the caS3 at km', the fcd:s of the cases are of essential 

si.gn:i.ficaoce. Only where the facts are oompletely settJerl arxl the infererx:B9 to be drawn 

from the facts le:rl to but one corx:::1usioo can it be said that the i.s3ue is 0Da whid1 may be 

decidOO by the court as a matter of law. Where there are varyj.n] infererx::es to be made 

and oorx::1nsions to be drawn, the matter is one whid1 stnuld be submittal to a jJry, 

~ Cotp. v. RebiIl., 440 So.2d 1307 (FJa. 3d DCA, 1983 ) • 

'!be oourt below It;li zed as autmr.ii:y for its IDSitim its lDldin3' in 

HamiJtm v. sreu Oil Co., 215 So.2d 21 (FJa. 4th OCA, 1968). 'Ib:!y were of the opinim 

that there was 00 meaI1inJful diS::i.trtim between the case at km' arxl Ham.iltoo. In fact, 

there is literally 00 relat:i£n:tUp between the two cases. In Hamilton, the inj.lra:1 employee 

awliai for work at Sb:ill., was int:erv.iewed, t.raim:1 arxl hiJ:ed by ShaU, am, as far as 

HamiJtm was a:>rx::err:al, he was workinJ for ShaU. '1be only relatimship between Hamilb::n 

arxl Mar'p)wer was that Hamilton s:igoo:l a W-2 form for MarllDwer am recei~ his p:lYCila::ks 

thl:oJgh MarllDwer. Ham.iltoo was worki.n} for Sball.. COOS6;IIEIItly, there were 00 

infererx::es which could be drawn or cxn:1JJsioos reached ether than that. Urner trose 

c:i.n:::umsI:ao, where the facts were oomplet.e1.y settJErl, a summary final jWgment in ~ 

of sreu was~. Su:h is rot the sibBtim in the instant case. 

In the most reoent case of Williams v. Pan-American WOrld Airways, Irx::., 3m D:iS:ric.t, 

Case No.: 83-1759, Ap:i! 10, 1984, fourxl at 9 H..W 873, the 'lhi:r:d DiS::rict has 

~ently avoiderl the sp:cial employer/geooral employer maze by lltjJjzi~ §440.10, F .5. , 

where the employees are th::>se of oont:ractors or su1:ra:>nI:rcdD, arxl, ~, det:ermininJ 
immunity ~ up:xl the employer's cJassificatim. In that case, the plaintiff--B[£e11ant 

was an employee of Gr:ourrl Serv.ioes, Irx::., a divisim of a oomp:my which had (X)I'lt:m±ed 

with Pan-American World Airways to perform the gromrl harrllin:J of its p:tSSeIlg&S' baggage. 
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• Sirre there was a cont::ract between the two compm:ie;, the CXXJIt transfarmErl them into 

"cont:ractor" and "Slb-cDnb:actor" which the CXXJIt d1aracterized with qlDte marks in an 

obviaJs effort to utilire the §440.10, F.S. stabtory definitioos. In ~ the summaIy 

ju::lgment, the 'IbiId Disl:rict Coort of Ag;m.l held that, as a matter of law, Pan-Am was rd:. 

immune from suit. '!hey a:Is:> foorrl as fallows: 

"Sa:::xxXi, the tlJI'[()rtedly I Slb1et I work.of. carIYir9 ~ 
was, at best, -huE a sman., surely rrt ~ p:)fti(n
and was thus to use the ,.,."."., term Of art ineIelu 
Iin:::id.:3lta1.I to the essence cf'the l];rime con6:acts I =. 
which was clearly to transp::rt. the ~ 1n:mlselves. " 

This is clearly on all fours with the instant case. arl1er worked at transp:lr\::inJ 

traiJer-tm:::ks 1cBdej with bread produ:ts from a plant or railb:lcd to a dist:ril::utim J,Dint. 

This -work was clan"ly oot ~ Wt. oertain1.y I iIx::id=nt:a1I to the ~ of 

~Farm. 

• 

By the mere dlaIacterizat:i of the two emplcyers as "a:>ntr:a:t:or" and 

"a.1b-a>ntra:t:o", the 'IbiId Disl:rict coort of Ag;m.l neatly plt to rest the perp1ex:inJ :iscu! 

of general emplcyer- sp3Cial emplcyer. Acblall.y, the basic facts in Williams and the instant 

case are the same. ~ the labe1s wh:id1 are stock to the chests of the p:uties Cbes 

oot alter t:reir re1at::iooship:;. 

Therefore, s.in:::e there is express and d.in:ct conflid:., it. is re::;p£LEu1ly submi±:t:Ed that 

jur:i.srlictioo of this Coort be ~. 

VI. 

2. 

mD THE COURT OF APPEAL, FOURTH DISTRICT, VIOLATE 
THE HAINTIFF I S RIGHTS TO TRIAL BY JURY PURSUANT TO 
ARTICLE I., §22, FLA. CONST.? 

ARGUMENT 

'Ire Foorth District can:t of Ag;Jeal denia:i arl1er IS const:itutiooal rights to trial by 

juI:y. Givirq ~~ to the plainI:i.ff' s const:itutiooal right to trial by jury, the 

SUpreme Coort in Grawtte v. Tl:u:'mr, 81 so. 476, ad3ressed the :iscu! as fallows: 

I' '!hat where there is mom for a di.:ffereoce of opipial
between ra:tSOllab1e men as to the YXOOfs or facts from 
which an ultimate fed: is to be est:abTi.Sled, or where there 
is mom for sx:h differE!lX:leS as to the inferE!lX:leS wh:id1 

~.~~ ~~~ ~'the~JMit¥SD~ 
orcbati~ force of """....oFH,....;,.,..;': ~ was a rn"""aH;:;"" for 
the"iD and sh:>uld";;t"b€ ~ hT ~~ 00 
Md:imJll1or D.iJ:t:rtErl VerdU±. n lJ~ 

• What the Falrth District Coort of Ag;m.l has ~ is to la]:islate the IXirdPle that in 

all cases "where a general employer in the ~ of providin;J tempxary help ~ 

6� 



• com~ ~ to an emplq{ee while he is on assignment w:rk:in} fur aoother 

emIik¥er, then that emIik¥ee is l:mre:l from suiIXJ his sp=cia1 employer fur on-the-j)b 

injJries. n (A. 2 ) • '1herefore, mtw:ithsl::arXiin whatever ~ facts are or ~ 00lIl::ad: that 

eKiS:s l:etween the employers or whether or oot there is a c:ontra::tor/si:>-cont:rcd:a 

re.l.at:ialEhip I::¥ v.il:b.E of ~ ex>nt:J:a:::t, or whether there is ~~ or ~ of an 

implied or expr€S9Erl o.::>nt:ra± fur emplq{ment l:etween the emplq{ee arrl the sp=cia] 

emplq{er, all injIrerl emp"J.qyees will be denie1 axess to a jury trial against ~ reg1i'}3'lt 

t:ortfe:1s':)r to whom he is temp:xaril.y assigned. '1his is a const:itutionaly ~ nile of 

law. 

Vil. 

CONCLUSION 

• 

It is oot ~ furx::tioo of an cq;:p?llate court to substitute its Pi1ment for that of ~ 

jury on di'VltErl qtEStials of fact. On ag;Eal. from an ~ jury verdict, an ag;e11ate 

court mtS:. review the reoord arrl all reas:mb1e infererx::es t:here:from in the light Ioost 

fav:xab1e to the ~lee. Famta.i:rhead Motel, IIx:::. v. Mas.'3eY, 336 So.2d 397 (Fla. 3d 

OCA, 1976). By niI:irrJ as it did, the Fa.n:th DiS:rict Court. of Aweal has abrogatErl the 

t:hree-trOOCJ test fur <El:erminat:icn of sp=cia] employer stab.1s which has been the law fur 

many decades in tlDse cases imolv.in;J ]aI:x)r brokers or oont::rcd.ars. '1his is in 00llflict with 

the cases cita:l, arrl, ~y, it is resp:d:full.y Slbmii±ed that this Hcnxable Court. 

aeeep: jurigDd:ioo. 

4A WestMiami, FJ01:iZM 33130 

(305) 374-7750 
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• THIS IS TO CERTIFY that a true am oor:ta::t 00P.i of the fo:rap:i.r¥J Petit::icrer' s Brief on 

Juris:lictim was maila:l this 3Id day of May, 1984 to JUDrI'H A. BASS, Attorney, of LANZA, 

SEVlER, WOMACK & O'CONNOR, 3300 'EOrXJe Del:.ron Blvd., Coral Gables, FJoriCB, 33134; 

and to JAMES C. BLOCKE, Attorney, of BLACKWElL, WALKER, GRAY, POWERS, FLICK & 

HOEHL, for ~ respnEnt:s, 2400 AmeriE:i.rst:. B1d]., one scut:heast 'Ihird A~re, Miami, 

F1or.ida, 33131. 
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