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SUMMARY OF THE ARGUMENT 

I .  

The a p p e l l a n t  h a s  f a i l e d  t o  demons t ra te  an  abuse of d i s c r e -  

t i o n  i n  t h e  t r i a l  c o u r t ' s  d e n i a l  of a  motion f o r  severance .  Sever-  

ance  i s  n o t  r e q u i r e d  merely  because  it is a n t i c i p a t e d  one de fendan t  

ay  a t t emp t  t o  s h i f t  t h e  blame t o  a n o t h e r  de fendan t .  The r i g h t  t o  

c o n f r o n t a t i o n  ha s  n o t  been abr idged because  a p p e l l a n t  and h i s  co- 

de fendan t  provided i n t e r l o c k i n g  con fe s s ions .  Pa rke r  v .  Randolph, 

442 US. 62 ,  60 L.Ed.2d 71 3 (1979).  Any e r r o r  i n  t h i s  r ega rd  must b e  

ha rmless  on t h e  f a c t s  of  t h e  ca se .  S i m i l a r l y ,  a  severance  was n o t  

r e q u i r e d  a t  t h e  p e n a l t y  phase a s  t h e  j u r y  was a b l e  t o  c o n s i d e r  t h e  

ev idence  p r e sen t ed  by each defendan t  and app ly  t h e  law wi thou t  be ing  

unduly confused by t h e  evidence .  

11. 

The lower c o u r t  d i d  n o t  e r r  i n  denying a p p e l l a n t ' s  motion t o  

supp re s s  p o s t - a r r e s t  s t a t emen t s .  The a r r e s t i n g  o f f i c e r  p r o p e r l y  

s topped t h e  v i c t i m ' s  automobi le  occupied by t h e  two defendan t s  and 

e f f e c t u a t e d  t h e i r  a r r e s t  f o r  pos se s s ion  of a  gun under  New J e r s e y  

law. T h e r e a f t e r ,  a p p e l l a n t  gave v o l u n t a r y  s t a t e m e n t s  a£  t e r  complete  

warning o f  h i s  r i g h t s .  

I I I. 

The t r i a l  c o u r t  c o r r e c t l y  den ied  a  m i s t r i a l  r e q u e s t  because  of  

t h e  p r o s e c u t o r ' s  a l l e g e d  inflammatory remarks t o  t h e  j u r y .  The com- 

ments were suppor ted  by t h e  evidence  and t h e r e f o r e  f a i r  comment, 

w e r e  n o t  a s  p r e j u d i c i a l  a s  remarks s u s t a i n e d  p r e v i o u s l y  by t h i s  

Cour t  and d i d  n o t  r e q u i r e  t h e  e x t r a o r d i n a r y  remedy of m i s t r i a l .  No 

abuse of d i s c r e t i o n  i s  demonst ra ted .  



I V  . 
e The lower cour t  did n o t  commit r e v e r s i b l e  e r r o r  i n  handling ap- 

p e l l a n t ' s  complaint about t h e  p r o s e c u t o r ' s  r e f e rence  t o  felony- 

murder a s  an a l t e r n a t i v e  t o  premeditated murder. Appellant  made no 

r eques t  f o r  s p e c i f i c  r e l i e f  below and cannot be heard now. 

Also,  t h e  p rosecu to r ' s  comment i s  a r e s t a t e e n t  from language of 

p r i o r  dec i s ions .  Since no complaint i s  advanced concerning t h e  cor-  

r e c t n e s s  of t h e  i n s t r u c t  ions  g iven ,  a p p e l l a n t  ' s conten t  ion must 

f a i l .  

v .  

The lower cour t  d id  not  e r r  i n  r e f u s i n g  t o  i n s t r u c t  t he  j u r y  

concerning s p e c i f i c  non- s t a tu to ry  m i t i g a t i n g  f a c t o r s .  The case law 

permits  t he  t r i a l  cou r t  t o  a l low the  defendant t o  p r o f f e r  any r e l e -  

vant  evidence of  m i t i g a t i o n ,  t o  a l low counsel  t o  argue such evidence e (even i f  i t  i s  non-s ta tu tory)  and t o  i n s t r u c t  t he  j u r y  they may con- 

s i d e r  any a spec t  of t h e  defendant ' s  cha rac t e r  o r  record o r  circum- 

s t ances  of t h e  o f f ense .  The Cons t i t u t ion  and s t a t e  law was s a t i s -  

f i e d  by t h e  j u r y ' s  cons ide ra t ion  of t h e  evidence presented and t h e  

i n s t r u c t i o n s  given.  

V I .  

The lower cour t  d id  not  e r r  by u t i l i z i n g  inapp l i cab le  aggrava- 

t i n g  f a c t o r s  and f a i l i n g  t o  cons ider  app l i cab le  m i t i g a t i n g  circum- 

s t ances .  The t r i a l  cou r t  c o r r e c t l y  decided t h a t  t he  homicide was 

committed i n  a  c o l d ,  ca l cu la t ed  and premeditated manner. The t r i a l  

cou r t  permiss ib ly  considered and found i n s u f f i c i e n t  t h e  m i t i g a t i n g  

f a c t o r s  Appellant  now argues should have been found; Appe l l an t ' s  

mere disagreement wi th  t h e  weight a t tached  by t h e  t r i a l  judge t o  the  

- 2- 



evidence does not  s u f f i c e  f o r  a  f inding of r eve r s ib le  e r r o r .  

Appellant was not  denied h i s  r i g h t  to  a  f a i r l y  se lec ted  jury.  

Appel lant ' s  r e l i a n c e  on Grigsby v. Mabry, - F.2d - i s  unavai l ing.  

See Wainwright v. Wit t ,  - U.S. - , 83 L.Ed.2d 841; W i t t  v. Wain- 

wr ight ,  - U.S. - , 36 C r . L .  4227; Caruthers v. S t a t e ,  - So.2d , - 

10 F.L.W. 148; McCleskey v. Kemp, 753 F.2d 877 (1 1 t h  C i r .  1985). 

VIII. 

While imposition of the judgment on a  Sunday may be impermissi- 

b l e  - Higginbotham v. S t a t e ,  101 So. 233 (1924) - the law permits 

t h e  giving of i n s t r u c t i o n s  and the  r e c e i p t  of a  v e r d i c t  on a  

Sunday. Rule 3.570 Rules of Criminal Procedure; Hodge v. S t a t e ,  10 

So. 556 (1 892) . No judgment and sentence was imposed on a  Sunday i n  

t h i s  case.  Furthermore, Appel lant ' s  f a i l u r e  to  ob jec t  below pre- 

c ludes i n i t i a l  r a i s i n g  of the  claim on appeal.  



STATEMENT OF THE CASE AND FACTS 

Appe l l an t  C a r l  P u i a t t i  and a  co-defendant  Robert  Glock were 

charged by i nd i c tmen t  w i th  t h e  f i r s t  degree  murder o f  S h a r i l y n  

R i c h i e ,  w i th  h e r  kidnapping and robbery  o f  Mrs. Rich ie .  (R 13) 

Appe l l an t  f i l e d  a  motion t o  supp re s s  s t a t e m e n t  (R 159 - 162) and a  

motion t o  suppress  t a n g i b l e  evidence .  ( R  175 - 176) Appe l lan t  a l s o  

f i l e d  a  motion seek ing  a  severance  of h i s  t r i a l  from t h a t  of  co- 

de f endan t  Glock; h e  contended t h a t  t h e r e  were m a t e r i a l  d i f f e r e n c e s  

i n  t h e  s t a t e m e n t s  o f  t h e  two defendan t s  and a  g r e a t  l i k e l i h o o d  o f  

a n t a g o n i s t i c  de f ense s  between them. (R 203 - 205) The motions t o  

supp re s s  and f o r  severance  were den ied .  (R 216 - 21 7) 

A t  t h e  h e a r i n g  on severance  he ld  on March 2 ,  1984,  co  de fendan t  

Glock argued t h a t  P u i a t t i  had g iven  s t a t e m e n t s  i m p l i c a t i n g  Glock,  

t h a t  t h e r e  were c o n f l i c t s  i n  t h e  s t a t e m e n t s  and t h a t  he d i d n ' t  know 

P u i a t t i ' s  t h e o r y  of de f ense .  (R 420 - 423) The s t a t e  argued t h a t  

p o s s i b l e  a n t a g o n i s t i c  de f ense s  d i d  n o t  s u f f i c e  t o  r e q u i r e  a  sever -  

ance  and t h a t  t h e r e  were o n l y  minor d i f f e r e n c e s  i n  t h e  accounts .  ( R  

429 - 432) A t  t h a t  t ime ,  P u i a t t i  had decided - n o t  t o  f i l e  a  motion 

f o r  severance .  (R 433) Ten days l a t e r ,  Appe l lan t  a p p a r e n t l y  

changed h i s  mind and f i l e d  a  w r i t t e n  motion f o r  severance  (R 203 - 
205) and a f t e r  f u r t h e r  argument t h e  c o u r t  denied t h e  motion.  (R 840 

- 846) 

A t  t h e  motion t o  supp re s s  h e a r i n g ,  Trooper Moore t e s t i f i e d  t h a t  

on August 20 ,  1983 he  s topped a  Toyota on t h e  New J e r s e y  highway. 

The l i c e n s e  p l a t e  was n o t  l e g i b l e  and New J e r s e y  law r e q u i r e s  a  pro- 

p e r  d i s p l a y  o f  t a g s .  (R 478 - 479) Glock was d r i v i n g  t h e  v e h i c l e  

and Appe l l an t  P u i a t t i  was slouched over  on t h e  passenger  s e a t .  (R 
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4 7 9 )  Glock and P u i a t t i  b o t h  informed t h e  o f f i c e r  they  had o n l y  sus -  

e pended l i c e n s e s  and when he looked i n  t h e  g l o v e  compartment t o  g e t  

t h e  v e h i c l e  r e g i s t r a t i o n ,  Moore observed t h e  p r e s e n c e  o f  a  gun i n  

t h e  g l o v e  box. Glock s a i d  t h e  c a r  belonged t o  h i s  b r o t h e r - i n - l a w  

M r .  R i t c h i e .  (R 481 - 4 8 3 )  Glock s a i d  he  d i d  n o t  mind i f  t h e  o f -  

f i c e r  looked i n  t h e  c a r  and informed Moore t h e r e  was a  gun i n  t h e  

c a r .  Moore r e t r i e v e d  a  .38 r e v o l v e r  and a  .22 D e r r i n g e r  i n  t h e  

g l o v e  box. I t  i s  a g a i n s t  t h e  law i n  New J e r s e y  t o  c a r r y  a  handgun 

w i t h o u t  a  pe rmi t .  (R 4 8 3  - 4 8 5 )  Moore a r r e s t e d  t h e  two d e f e n d a n t s  

f o r  p o s s e s s i o n  of  t h e  guns .  (R 4 8 6 )  Under t h a t  s t a t e  law a  f i r e a r m  

found i n  a  v e h i c l e  occupied  by more than  one person i s  presumed t o  

be i n  t h e  p o s s e s s i o n  of  a l l .  (R 191 ) Glock claimed t h e  guns be- 

longed t o  h i s  b r o t h e r - i n - l a w .  (R 4 8 5 )  The two d e f e n d a n t s  were 

handcuffed  and p laced  i n  t h e  p o l i c e  c a r .  A s e a r c h  of t h e  Toyota r e -  

v e a l e d  a  w a l l e t  w i t h  i d e n t i f i c a t i o n  from South  C a r o l i n a  which 

appeared t o  be someone o t h e r  t h a n  Glock and P u i a t t i .  Also some pawn 

t i c k e t s  were d i s c o v e r e d .  (R 4 8 6  - 4 8 7 )  Moore gave  t h e  two men 

Miranda warnings b u t  d i d  n o t  q u e s t i o n  them. Glock asked t h e  t r o o p e r  

t o  cha rge  o n l y  h i m s e l f .  ( B  488  - 4 8 9 )  A t  t h e  s t a t i o n  t h e  two de- 

f e n d a n t s  were a g a i n  adv i sed  of t h e i r  r i g h t s  and s igned  t h e  forms.  

An N C I C  check of  t h e  v e h i c l e  l e a d  t o  t h e  d i s c o v e r y  t h a t  t h e  v e h i c l e  

was s t o l e n  and t h e  owner a  homicide v i c t i m .  (R 490 - 4 9 2 )  No pro- 

m i s e s  o r  t h r e a t s  were made and n e i t h e r  man r e q u e s t e d  a  lawyer.  (R 

493 - 4 9 6 )  When Moore asked what was t h e  s t o r y  concern ing  t h e  c a r ,  

P u i a t t i  t o l d  Glock,  "You b e t t e r  t e l l  him." Glock then s t a t e d  t h e y  

had s t o l e n  t h e  c a r .  

D e t e c t i v e  S e r g e a n t  John Quinlan  p a r t i c i p a t e d  i n  t h e  homicide 
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i n v e s t i g a t i o n  i n  New J e r s e y .  He observed t h e  papers  showing t h e  ve- 

a h i c l e  r e g i s t e r e d  t o  t h e  R i t c h i e  f a m i l y  and t h e  w a l l e t  wi th  a n  I D  

from a M r .  Nelson from South  C a r o l i n a  a l o n g  w i t h  t h e  two guns and 

pawn shop t i c k e t s .  (R 529 - 531) Quinlan i n t e r v i e w e d  Glock and t h e  

l a t t e r  a d m i t t e d  a b d u c t i n g  t h e  woman a t  k n i f e p o i n t  from a shopping 

c e n t e r  and s t e a l i n g  h e r  c a r .  Quinlan t h e n  i n t e r v i e w e d  A p p e l l a n t  and 

asked him abou t  t h e  c a r .  A p p e l l a n t  responded t h a t  Glock p icked him 

up and asked i f  h e  wanted t o  go t o  New York. P u i a t t i  s a i d  he w a s n ' t  

s u r e  b u t  though t  t h e  c a r  might  be  s t o l e n .  (R 535 - 538) 

Complaints  a g a i n s t  t h e  two d e f e n d a n t s  were typed charg ing  them 

w i t h  p o s s e s s i o n  of  s t o l e n  weapons and a s t o l e n  v e h i c l e .  (R 539) 

The m u n i c i p a l  c o u r t  remanded them t o  t h e  c o u n t y  j a i l  w i t h  no bond 

because  o f  t h e  p o s s i b l e  homicide invo lved .  (R 539 - 540) Detec- 

t i v e s  S t a h l  and Wiggins o f  Pasco County s u b s e q u e n t l y  a r r i v e d ,  t h e  

d e f e n d a n t s  were r e a d v i s e d  of  t h e i r  r i g h t s  and no promises o r  t h r e a t s  

were made. A p p e l l a n t  r e p e a t e d  h i s  i n i t i a l  s t o r y  of be ing  p icked up  

by Glock b u t  when t o l d  t h a t  Glock had g i v e n  a s t a t e m e n t  r e g a r d i n g  

t h e  R i t c h i e  murder ,  A p p e l l a n t  conceded t h a t  he might  a s  w e l l  t e l l  

them and d i s c u s s e d  t h e  murder.  (R 542 - 549) T h e r e a f t e r ,  A p p e l l a n t  

a l s o  s i g n e d  a c o n s e n t  form t o  s e a r c h  t h e  c a r .  (R 552 - 553) 

D e t e c t i v e  S t a h l  t e s t i f i e d  t h a t  a f t e r  P u i a t t i  was g iven  h i s  

r i g h t s  he agreed  t o  t e l l  t h e  t r u t h .  (R 598) Upon a r r i v a l  i n  

F l o r i d a  S t a h l  went t o  t h e  Townsend Road g rove  w i t h  t h e  d e f e n d a n t s  t o  

l o o k  f o r  expended c a r t r i d g e s .  Glock and P u i a t t i  a l s o  agreed  t o  g i v e  

a  j o i n t  s t a t e m e n t  w i t h  a  c o u r t  r e p o r t e r  p r e s e n t .  (R 604 - 606) 

They d i d n ' t  want t o  s e e  a  P u b l i c  Defender.  (R 620) 

D e t e c t i v e  James Wiggins t e s t i i f e d  t h a t  on August 24 ,  1983,  
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A s s i s t a n t  Pub l i c  Defender Norgard wanted t o  t a l k  t o  the  defendants  

a and Wiggins t o l d  him t h a t  n e i t h e r  had requested a  lawyer. (R 650) 

Wiggins t o l d  Glock t h a t  Norgard was a  lawyer and they could t a l k  t o  

him. Glock and P u i a t t i  t o l d  Wiggins they  did n o t  wish a  lawyer and 

i f  they wanted one,  they 'd  c a l l  one tomorrow. (R 651) 

A s s i s t a n t  Pub l i c  Defender Norgard t e s t i f i e d  and admitted t h a t  

P u i a t t i  and Glock d i d n ' t  want t o  t a l k  t o  him t h a t  evening. (R 689) 

Appel lant  t e s t i f i e d  a t  t h e  suppress ion  hea r ing ;  he admitted 

t h a t  no one t o l d  him h i s  s ta tements  would keep him out  of  the  e l ec -  

t r i c  c h a i r  (R 716) and he conceded t h a t  he did n o t  ask any of t h e  

d e t e c t i v e s  t o  s e e  a  lawyer. (K 719 - 72) He understood h i s  r i g h t s  

a t  each warning and agreed t h a t  he dec l ined  t h e  oppor tun i ty  t o  t a l k  

t o  lawyer Norgard. (K 720 - 721) 

The t r i a l  c o u r t  denied t h e  motion to  suppress  f i nd ing  Appel lant  

had no s tanding  t o  cha l lenge  t h e  search  of t h e  s t o l e n  v e h i c l e ,  f ind-  

ing t h e  s t o p  by t h e  New J e r s e y  o f f i c e r  t o  be reasonable  and t h e  con- 

f e s s i o n s  t o  be vo lun ta ry .  The cou r t  commented t h a t  Appel lant  had 

n o t  presented t o  law enforcement a u t h o r i t i e s  o r  any c o u r t  a  r e q u e s t  

f o r  an a t t o r n e y .  There were n o t  improper inducements. (R 783 - 
787) 

A t  t r i a l ,  t h e  prosecu t ion  presented evidence desc r ib ing  t h e  

d i scovery  of t h e  v i c t i m ' s  body in  an orange grove.  (R 1741 - 1781) 

A pocketbook was discovered about s i x t y  f e e t  away from the  v i c t im  

and a  b a s e b a l l  m i t t  w a s  c lu tched  i n  he r  arms. (R 1765, 1767) Medi- 

c a l  Examiner Joan Wood performed t h e  autopsy which revealed m u l t i p l e  

gunshot wounds. (R 1795) There w a s  a b u l l e t  e n t e r i n g  t h e  l e f t  

a f r o n t  c h e s t  (R 1797 - 1798),  a b u l l e t  wound t o  t he  r i g h t  b r e a s t  (R 
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1798) and o t h e r  b u l l e t  wounds t o  t h e  e x t r e m i t i e s .  (R 1798 - 1799) 

a The v i c t i m  was a l i v e  when a l l  t h e  b u l l e t s  were f i r e d  i n t o  h e r .  (R 

1801) A f i r e a r m s  examiner opined t h a t  t h e  gun was f i r e d  Inore t h a n  

two f e e t  from t h e  v i c t i m ' s  b l o u s e .  (R 1828) The v i c t m ' s  husband 

i d e n t i f i e d  r i n g s  be longing t o  h i s  w i f e .  (R 1837) The r i n g s  were 

recovered  a t  t h e  Ocala pawn shop.  (R 1844) Tom P r o f o n t  who knew 

t h e  R i t c h i e s  i d e n t i f i e d  a  C.B. r a d i o  he loaned t o  them and in-  

s t a l l e d  on t h e i r  c a r .  (R 1844) 

Trooper  Moore r e i t e r a t e d  h i s  s u p p r e s s i o n  h e a r i n g  t e s t imony .  (R 

1848 - 1871 ) . l  D e t e c t i v e  S e r g e a n t  Quinlan  r e i t e r a t e d  h i s  suppres-  

s i o n  h e a r i n g  t e s t imony .  (R 1872 - 1893) 

D e t e c t i v e  S t a h l  t e s t i f i e d  concerning h i s  o b s e r v a t i o n s  a t  t h e  

a murder scene .  (R 1897 - 1907) A d d i t i o n a l l y ,  a f t e r  a d v i s i n g  Appel- 

l a n t  of  h i s  r i g h t s  on August 21,  Glock gave a  taped s t a t e m e n t .  (R 

1909 - 1910) Th i s  t a p e  ( E x h i b i t  41) was p layed t o  t h e  j u r y  and t h e  

c o u r t  i n s t r u c t e d  t h e  j u r y  t o  c o n s i d e r  i t s  a d m i s s i b i l i t y  o n l y  a s  t o  

Glock,  n o t  a s  t o  P u i a t t i .  (R 1913 - 1914) S i m i l a r l y ,  P u i a t t i ' s  

t a p e  recorded  c o n f e s s i o n ,  E x h i b i t  42 ,  was p layed t o  t h e  j u r y  w i t h  an 

i n s t r u c t i o n  t h a t  t h e  j u r y  n o t  c o n s i d e r  t h e  t a p e  a s  evidence  a g a i n s t  

Glock. (R 1917 - 1920) Glock ' s  and P u i a t t i ' s  w r i t t e n  s t a t e m e n t s  

( E x h i b i t s  4 3  and 44)  were i n t r o d u c e d .  (R 1923 - 1928) 

The two d e f e n d a n t s  i d e n t i f i e d  t h e  .38 gun (R 1929) ,  Glock iden- 

t i f i e d  t h e  checkbook he  had observed i n  t h e  R i t c h i e  pocketbook and 

t h e  v i c t i m ' s  shopping l i s t  (R 1930) ,  b o t h  i d e n t i f i e d  h e r  purse .  (R 

a 1 A p p e l l a n t  renewed h i s  motion t o  s u p p r e s s  b u t  had no o b j e c t i o n  
t o  t h e  a d m i s s i b i l i t y  of  t h e  evidence .  (R 1855) 



1931) Another  s t a t e m e n t  w a s  t aken  from Glock and P u i a t t i  on August 

0 2 4 ,  i n  t h e  p resence  of c o u r t  r e p o r t e r  Sharon Baumgartner.  (R 1932) 

S t a h l  f u r t h e r  t e s t i f i e d  t h a t  from t h e  s t a t e m e n t s  t aken  i n  New 

J e r s e y ,  P u i a t t i  w a s  d r i v i n g  t h e  c a r  a t  t h e  t ime  of t h e  s h o o t i n g  and 

t h a t  P u i a t t i  f i r e d  t h e  f i r s t  s h o t  i n  t h e  c h e s t  a r e a .  (R 1937 - 
1940) Glock s a i d  it was P u i a t t i ' s  i d e a  t o  k i l l  R i t c h i e .  (R 1944) 

P u i a t t i  s a i d  i t  was Glock'  s i d e a  t o  k i l l  t h e  v i c t i m .  (R 1945) I n  

t h e  s t a t e m e n t  t o  t h e  c o u r t  r e p o r t e r  Glock agreed t h a t  i t  w a s  h i s  

i d e a  and P u i a t t i  went a l o n g  w i t h  i t  a f e r  he  k icked  it  around.  (R 

1946) According t o  Glock,  P u i a t t i  s h o t  t h e  f i r s t  and t h i r d  t i m e s  

and Glock f i r e d  t h e  second t ime.  P u i a t t i  a s s e r t e d  t h a t  he s h o t  t h e  

f i r s t  two t imes  and Glock f i n i s h e d  h e r  o f f  w i t h  a t h i r d  s h o t .  (R 

1947) 

Pawnshop owner N a t h a n i e l  Russ i d e n t i f i e d  a  pawn t i c k e t  i s s u e d  

August 1 9 ,  1983 t o  Glock f o r  a C.B. and an tenna .  (R 1966 - 1967) 

Deputy c o u r t  r e p o r t e r  Sharon Baumgartner on  August 2 4 ,  1983 by 

t a p e  r e c o r d i n g  and s t enograph  machine recorded  s t a t e m e n t s  o f  Glock 

and P u i a t t i .  (R 1977) I n  t h a t  August 24 s t a t e m e n t ,  A p p e l l a n t  ack- 

nowledged h e  w a s  c o g n i z a n t  of  h i s  r i g h t s  (R 1986) ,  d i d  n o t  mind 

g i v i n g  t h e  s t a t e m e n t  (R 1989) ,  admi t t ed  l o o k i n g  f o r  someone t o  s t e a l  

t h e i r  c a r  (R 1 9 9 0 ) ,  and a s s i s t e d  Glock i n  t h e  k idnapping of  t h e  v i c -  

t i m .  (R 1991) A p p e l l a n t  e x p l a i n e d  t h a t  s h e  o f f e r e d  t o  make a  b l a n k  

wi thdrawal  (R 1992) and t h a t  a f t e r w a r d s  they  d rove  t o  an  orange  

g r o v e ,  l e t  h e r  o u t  of  t h e  c a r  a f t e r  t a k i n g  h e r  r i n g s  (R 1993) and 

t h e  two men s t a r t e d  t o  d r i v e  o f f .  (R 1994) Glock sugges ted  t h a t  

t h e y  s h o o t  h e r ,  and a f t e r  going back and f o r t h  a  l i t t l e  b i t  P u i a t t i  

ag reed  and t u r n e d  t h e  c a r  around.  (R 1994) They d rove  up n e x t  t o  
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h e r  and A p p e l l a n t  s h o t  h e r  i n  t h e  r i g h t  s h o u l d e r  and drove  o f f .  (R 

0 1994) A s  t h e y  drove  o f f  Glock n o t i c e d  s h e  w a s  s t i l l  s t a n d i n g .  (R 

1995) A p p e l l a n t  ma in ta ined  he s h o t  h e r  t w i c e ,  once i n  t h e  s h o u l d e r  

and once  i n  t h e  c h e s t .  (R 1996) They r e t u r n e d  a second and t h i r d  

t ime and a f t e r  G l o c k ' s  f i n a l  s h o t  t h e  v i c t i m  f e l l .  (R 1997) 

P u i a t t i  added t h a t  t h e y  pawned t h e  r i n g s  i n  Ocala (R 1998) ,  pawned 

t h e  C.B. i n  South  C a r o l i n a  (R 2000) and were s topped i n  New J e r s e y .  

(R 2001) A p p e l l a n t  no ted  t h a t  no  promises were made t o  him (R 2006) 

- n o  d e a l  w a s  made. (R 2007) P u i a t t i  confirmed t h a t  he d i d n ' t  want 

t o  s e e  t h e  p u b l i c  de fender  i n  F l o r i d a .  (R 2008) No one r e f u s e d  t o  

l e t  him s e e  a  lawyer.  (R 2009) 

The j u r y  r e t u r n e d  g u i l t y  v e r d i c t s  on a l l  t h r e e  c o u n t s .  (R 

2185) 

A t  t h e  p e n a l t y  p h a s e ,  t h e  de fendan t  o f f e r e d  t h e  t e s t imony  o f  

p s y c h o l o g i s t  D r .  Donald Delbeato  who opined t h a t  a l t h o u g h  Appel- 

l a n t ' s  memory w a s  normal ,  a  d y s f u n c t i o n  t o  t h e  r i g h t  hemisphere o f  

t h e  b r a i n  could  e x p l a i n  A p p e l l a n t ' s  impat ience .  (R 2238 - 2242) 

The w i t n e s s  d i d  n o t  s e e  t h i s  d y s f u n c t i o n  i n  a n  EEG. (R 2247) He 

b e l i e v e d  anyone committing a cr ime would be under  s t r e s s  (R 2249, 

2251) and most peop le  a r e  e a s i l y  i n f l u e n c e d  when under s t r e s s .  (R 

22547) He though t  t h e  f a c t s  of  t h e  cr ime were i r r e l e v a n t  t o  h i s  

judgment and he  d i d n ' t  have t h e  w r i t t e n  r e p o r t  ( i t  was g iven  t o  t h e  

P u b l i c  Defender)  (R 2259, 2263).  F a c t s  were f u r n i s h e d  him from t h e  

d e f e n s e  team. (R 2278 - 228) A p p e l l a n t ' s  s t a t e  of  mind w a s  such  

t h a t  i t  w a s  p o s s i b l e  h e  could  have been i n f l u e n c e d .  (R 22954) 

A p p e l l a n t  a l s o  c a l l e d  members of h i s  f a m i l y  t o  t e s t i f y .  (R 



A p p e l l a n t  a l s o  c a l l e d  a p s y c h i a t r i s t .  D r .  Meadows who opined 

a t h a t  P u i a t t i  had an avoidance  o r  i n a d e q u a t e  p e r s o n a l i t y  and may have 

b r a i n  damage. ( R  2409) 

The j u r y  recommended a s e n t e n c e  of  d e a t h  ( R  2531) and t h e  t r i a l  

judge  concurred  as e x p l a i n e d  i n  g r e a t e r  d e t a i l  i n  h i s  w r i t t e n  f i n d -  

Ongs. ( R  342 - 352) 



POINT I 

WHETHER THE LOWER COURT ABUSED ITS DISCRETION I N  
DENYING APPELLANT'S MOTION TO SEVER HIS TRIAL 
FROM THAT OF THE CO-DEFENDANT. 

ARGUMENT 

The record  r e f l e c t s  no abuse of d i s c r e t i o n  by t h e  t r i a l  c o u r t ;  

consequent ly ,  t h i s  po in t  must be r e j e c t e d .  

The f a i l u r e  t o  g r a n t  a  severance and the  a l l eged  
d e n i a l  of t h e  r i g h t  t o  c o n f r o n t a t  ion.  

Appel lant  p r e s e n t s  a  c o n t e n t i o n ,  r epea t ed ly  r e j e c t e d  by t h i s  

Court ,  t h a t  a  severance i s  requi red  i f  two codefendants blame each 

o t h e r  f o r  t h e  crime.  

"The o b j e c t  of t h e  [severance]  r u l e  is  n o t  t o  
provide defendants  w i th  an abso lu t e  r i g h t ,  upon 
r e q u e s t  t o  s e p a r a t e  t r i a l s  when they  blame each 
o t h e r  f o r  t h e  crime. Rather ,  t h e  r u l e  is  de- 
signed t o  a s s u r e  a  f a i r  de te rmina t ion  of each 
de fendan t ' s  g u i l t  o r  innocence. This  f a i r  de- 
t e rmina t ion  may be achieved when a l l  t he  r e l e -  
van t  evidence regard ing  t h e  c r imina l  o f f ense  is  
presented i n  such a  manner t h a t  t he  j u r y  can 
d i s t i n g u i s h  t h e  evidence r e l a t i n g  t o  each defen- 
d a n t ' s  a c t s ,  conduct ,  and s t a t emen t s ;  and can 
then apply t h e  law i n t e l l i g e n t l y  and without  
confusion t o  determine t h e  i n d i v i d u a l  defen- 
d a n t ' s  g u i l t  o r  innocence. The r u l e  a l lows the  
t r i a l  c o u r t ,  i n  i t s  d i s c r e t i o n ,  t o  g r a n t  sever-  
ance when the  j u r y  could be confused o r  impro- 
p e r l y  inf luenced by evidence which applys  t o  
on ly  one of s e v e r a l  defendants."  

McCray v .  S t a t e ,  416 So.2d 804,  a t  806 (F l a .  1982);  ~ ' C a l l a g h a n  v. 

S t a t e ,  429 So.2d 691,  a t  695 (F l a .  1983). 

Appel lan t '  s claim t h a t  t h e  i n t roduc t ion  of t h e  confess ions  vio-  

l a t e d  h i s  con f ron ta t ion  r i g h t  sunder  Bruton v. United S t a t e s ,  391 

U.S. 123,  20 L.Ed.2d 476 (1968) i s  mistaken.  In Parker  v. Randolph, 

a 442 U.S. 62,  60 L.Ed.2d 713 (1979) t h e  c o u r t  held  t h a t  t h e  



c o n f r o n t a t i o n  c l a u s e  was n o t  v i o l a t e d  by admission o f  n o n - t e s t i f y i n g  

e codefendan ts '  i n t e r l o c k i n g  con fe s s ions  a t  a  j o i n t  t r i a l .  J u s t i c e  

Rehnquis t  reasoned t h a t  Bruton involved d e v a s t a t i n g  consequences 

p r e sen t ed  when a  n o n - t e s t i f y i n g  codefendant  accuses  h i s  non-confes-  

s i n g  p a r t n e r  who has  mainta ined h i s  innocence which do n o t  a r i s e  

when t h e  d e f e n d a n t ' s  own con fe s s ion  is  p r o p e r l y  in t roduced  a t  t r i a l .  

" ~ h u s ,  t h e  i n c r i m i n a t i n g  s t a t e m e n t s  of  a  code- 
f endan t  w i l l  seldom, i f  e v e r ,  be of  t h e  devas ta -  
t i n g  c h a r a c t e r  r e f e r r e d  t o  i n  Bruton when t h e  
i nc r imina t ed  defendan t  has  admit ted  h i s  own 
g u i l t .  . . . . . . . S u c c e s s f u l l y  impeaching a  code fendan t ' s  
con fe s s ion  on cross-examinat ion would l i k e l y  
y i e l d  sma l l  advantage t o  t h e  defendan t  whose own 
admission o f  g u i l t  s t a n d s  be fo re  t h e  j u r y  
unchallenged." 

The i n s t a n t  c a s e  p r e s e n t s  t h e  s i t u a t i o n  pe rmi t t ed  by Pa rke r  v .  

Randolph. I n  t h e  j o i n t  s t a t e m e n t ,  Appe l lan t  admit ted  t h a t  Glock 

suggested t h e  v i c t i m  be s h o t  and a f t e r  going back and f o r t h  a  b i t  

Appe l lan t  agreed ,  tu rned  t h e  c a r  around and p a r t i c i p a t e d  i n  t h e  mul- 

t i p l e  shoo t ing  o f  M r s .  R i t c h i e .  (R 1994 - 1997) Appe l lan t  seems t o  

have no  complaint  about  t h e  a d m i s s i b i l i t y  of  t h e  j o i n t  s t a t emen t  b u t  

u r g e s  r e v e r s i b l e  e r r o r  i n  t h e  admission o f  co-defendant  Glock ' s  i n i -  

t i a l  con fe s s ion .  Since  t h e  j u r y  was i n s t r u c t e d  t o  c o n s i d e r  Glock ' s  

s t a t emen t  on ly  a s  t o  him, no t  t o  P u i a t t i  (R 1913 - 1914) and s i n c e  

Appe l lan t  gave h i s  own i n d i v i d u a l  c o n f e s s i o n  ( R  1917 - 1920, E x h i b i t  

42) a long  w i t h  h i s  j o i n t  con fe s s ion  admi t t i ng  h i s  agreement t o  par-  

t i c i p a t e  i n  t h e  R i t c h i e  k i l l i n g  i t  i s  d i f f i c u l t  t o  s ee  how any e r -  

r o r ,  i f  t h e r e  i s  e r r o r ,  can be any th ing  o t h e r  than  harmless .  See 

Har r ing ton  v .  C a l i f o r n i a ,  395 U.S. 250,  23 L.Ed.2d 284 (1969) ;  
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Schmeble v .  F l o r i d a ,  405 U.S. 427,  31 L.Ed.2d 340 (1972) ;  Brown v .  

0 United S t a t e s ,  411 U.S. 223,  36 L.Ed.2d 208 (1973) ;  s e e  a l s o  Adams 

v .  S t a t e ,  445 So.2d 1 1  32 ( F l a .  2  DCA 1984).  The j u r y  cou ld  c l e a r l y  

c o n s i d e r  t h e  ev idence  p r e s e n t e d  and f o l l o w  t h e  t r i a l  c o u r t ' s  i n -  

s t r u c t i o n s  i n  d e c i d i n g  t h e  c a s e .  

A p p e l l a n t  s e e k s  t o  f o r t i f y  h i s  argument by t u r n i n g  t o  t h e  pen- 

a l t y  phase  o f  t h e  t r i a l .  He a r g u e s  t h a t  t h e  t e s t imony  o f  D r .  Del- 

b e a t o  and D r .  Meadows r e g a r d i n g  t h e  s t a t u t o r y  m i t i g a t i n g  f a c t o r s  o f  

ext reme menta l  o r  emot iona l  d i s t u r b a n c e  o r  s u b s t a n t i a l  dominat ion o f  

a n o t h e r  was d i s c r e d i t e d  by G l o c k ' s  c l a i m  t h a t  t h e  i d e a  f o r  t h e  mur- 

d e r  o r i g i n a t e d  w i t h  A p p e l l a n t .  P s y c h o l o g i s t  Delbeato  was d i s c r e d i t -  

ed by h i s  own tes t imony .  Delbeato  b e l i e v e d  anyone committ ing t h i s  

c r ime would be s t r e s s e d  (R 2249,  2251) and most peop le  a r e  more 

e a s i l y  i n f l u e n c e d  when under  s t r e s s .  (R 2257) He though t  t h e  f a c t s  

o f  t h e  c a s e  were i r r e l e v a n t  t o  h i s  judgment. (R 2259) He r e l i e d  on 

f a c t s  f u r n i s h e d  from t h e  P u b l i c  Defender ' s  o f f i c e  (R 2278 - 2280) 

and he cou ld  o n l y  s a y  i t  was p o s s i b l e  P u i a t t i  could  have been in-  

f l u e n c e d .  He c o u l d n ' t  answer yes  o r  no t h a t  A p p e l l a n t  was under  ex- 

t reme d u r e s s  o r  under  t h e  s u b s t a n t i a l  dominat ion o f  a n o t h e r  person.  

(K 2295) D r .  Meadows t h o u g h t  A p p e l l a n t  may have b r a i n  damage. (R 

2409) Such e x t r a o r d i n a r i l y  weak t e s t imony  and G l o c k ' s  subsequent  

admiss ion  t h a t  he  had t h e  i d e a  t o  k i l l  t h e  v i c t i m  which P u i a t t i  

a g r e e d  t o  (R 1946,  1994) r e n d e r s  nuga to ry  any s e r i o u s  c o n t e n t i o n  

t h a t  t h e  t r i a l  c o u r t  abused i t s  d i s c r e t i o n  i n  denying t h e  severance  

mot ion .  2  

2  A d d i t i o n a l l y ,  a t  t h e  s u p p r e s s i o n  h e a r i n g  t h e r e  was t e s t imony  
A p p e l l a n t  t o l d  Glock t o  t e l l  t h e  p o l i c e  what happened. (R 4917) 
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The f a i l u r e  t o  g r a n t  a  severance and t h e  a l l e g e d  
a n t a g o n i s t i c  pena l ty  phase defenses .  

Appe l lan t  a rgues  t h a t  a t  t h e  pena l ty  phase of t he  t r i a l  he p re -  

s en t ed  p s y c h i a t r i c  evidence i n d i c a t i n g  he was under t he  s u b s t a n t i a l  

domination of ano the r .  D r .  Delbeato had mentioned i t  was p o s s i b l e  

P u i a t t i  could have been in f luenced  bu t  c o u l d n ' t  answer yes o r  no 

t h a t  Appe l lan t  was under extreme du re s s  o r  under s u b s t a n t i a l  domina- 

t i o n  of  ano the r  person.  (R 2295) Appe l lan t  a p p a r e n t l y  d id  n o t  a r -  

gue t o  t h e  j u r y  t h e  presence of t h i s  m i t i g a t i n g  f a c t o r .  ( R  2501 - 
2520) 

The t r u t h  of t h e  m a t t e r  i s  t h a t  Glock and P u i a t t i  provided 

mutua l ly  suppor t i ve  r a t h e r  than a n t a g o n i s t i c ,  de fenses  dur ing  t h e  

pena l ty  phases .  Psycholog is t  Delbea t o  f o r  P u i a t t i  and D r .  Mus senden 

f o r  Glock each descr ibed  t h e  view t h a t  each i n d i v i d u a l  would n o t  

normal ly  do such a  crime a l o n e ,  b u t  more l i k e l y  t o  do so  a c t i n g  i n  

c o n c e r t .  ( K  2251 ; 2343) That  a t t i t u d e  of  course  i s  r e f l e c t e d  i n  

t h e  o t h e r  evidence such a s  t h e  j o i n t  d e c i s i o n  by Glock and P u i a t t i  

t o  d r i v e  back and shoot  t h e  d e f e n s e l e s s  woman a f t e r  she  had been l e t  

ou t  of t h e  c a r .  Denial  of t h e  severance d id  n o t  s u b s t a n t i a l l y  l e s s -  

en t h e  a b i l i t y  of  t h e  j u r y  t o  cons ider  t h e  f a c t s  a s  t o  each. 

The f a i l u r e  t o  g r a n t  a  severance and t h e  j u r y ' s  
i n s t r u c t i o n s  and p r o s e c u t o r i a l  argument regard-  
ing  t h e  n o n a p p l i c a b i l i  t y  of  t h e  m i  t i g a t  ing fac -  
t o r  of no s i g n i f i c a n t  c r i m i n a l  a c t i v i t y .  

Appe l lan t  does n o t  a rgue  t h a t  t h e  p rosecu tor  presented exten-  

s i v e  evidence of h i s  p r i o r  c r imina l  r eco rd ,  which was t h e  v i c e  con- 

e demned i n  Maggard v.  S t a t e ,  399 So.2d 973,  977 ( F l a .  1981). Ra the r ,  
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he focuses  on t h e  p r o s e c u t o r ' s  s i n g l e  remark i n  c l o s i n g  argument 

(which was n o t  ob j ec t ed  t o  below):  

"The judge w i l l  t e l l  you about  m i t i g a t i n g  c i r -  
cumstances a r e  no t  l i m i t e d .  The S t a t e  i s  l i m i t -  
ed t o  t h e s e  aggrava t ing  c i rcumstances .  We can- 
n o t  go o u t s i d e  them. M i t i g a t i n g  c i rcumstances  
i n  t h i s  p a r t i c u l a r  c a s e  - number one i s  t h a t  t h e  
defendant  has no s i g n i f i c a n t  h i s t o r y  of  p r i o r  
c r i m i n a l  a c t i v i t y .  I b e l i e v e  you heard t he  e v i -  
dence. You know who has a  p r i o r  s i g n i f i c a n t  
h i s t o r y  and who d o e s n ' t  and I d o n ' t  have any 
problem wi th  t h a t  p a r t i c u l a r  m i t i g a t i n g  circum- 
s t a n c e s  ." 

Appel lan t  acknowledges ( B r i e f ,  P. 16 fn .  3) t h a t  one of h i s  pena l ty  

phase w i tnes se s  mentioned P u i a t t i ' s  bu rg l a ry  conv ic t i on .  (R 2382) 

Not every comment o r  p i ece  of evidence in t roduced a f t e r  a  de- 

f e n s e  waiver of r e l i a n c e  on a  m i t i g a t i n g  f a c t o r  c o n s t i t u t e s  r e v e r s i -  

b l e  e r r o r .  In  Jennings  v. S t a t e ,  453 So.2d 1109 (F l a .  1984) ,  a  

s t a t e  w i tnes s  responded t o  a  p r o s e c u t o r ' s  ques t i on  by r e f e r r i n g  t o  

t h e  de fendan t ' s  cr imes whi le  committed i n  t h e  m i l i t a r y .  Th is  Court  

r u l e d  t h a t  a  m i s t r i a l  was unnecessary;  t h e  w i tnes s '  s t a tement  was 

n o t  i n t e n t i o n a l l y  e l i c i t e d  by t h e  p rosecu t ion  and t h e  l e v e l  of pre-  

j u d i c e  found i n  Maggard, sup ra ,  was no t  reached cons ider ing  t h e  mat- 

t e r s  p laced in  evidence by Jennings of h i s  background. Id .  a t  1 1  14.  

S i m i l a r l y ,  i n  t h e  i n s t a n t  c a s e ,  s i n c e  t h e  evidence was in t roduced by 

Appe l l an t ,  t h e  s i n g l e  remark f o  t h e  p rosecu to r  t h a t  he d i d n ' t  have 

any problem wi th  t h a t  p a r t i c u l a r  m i t i g a t i n g  f a c t o r ,  t h e  absence of a  

s p e c i f i c  o b j e c t i o n  t o  i t  i n  t he  t r i a l  c o u r t  r e q u i r e  t h e  conc lus ion  

t h a t  Appe l lan t  has  f a i l e d  t o  demonstra te  an abuse of d i s c r e t i o n  by 



t h e  t r i a l  c o u r t  . 3  

a 

3 A p p e l l a n t  a p p a r e n t l y  does  n o t  c h a l l e n g e  t h e  t r i a l  j u d g e ' s  f i n d -  
ing  t h a t  P u i a t t i ' s  two f e l o n y  c o n v i c t i o n s  p rec luded  a  f i n d i n g  o f  t h e  
p resence  of t h i s  m i t i g a t i n g  f a c t o r .  ( R  345) 



POINT I1 

WHETHER THE LOWER COURT ERRED I N  DENYING APPEL- 
LANT' S  MOTION TO SUPPRESS POST-ARREST STATEMENTS 
ALLEGEDLY BECAUSE THE STATEMENTS WERE THE FRUIT 
OF AN ARREST MADE WITHOUT PROBABLE CAUSE. 

ARGUMENT 

The lower c o u r t  d id  n o t  e r r .  A f t e r  a  l eng thy  p r e - t r i a l  hear ing  

on a  motion t o  supp re s s  (R 476 - 742) ,  t he  t r i a l  c o u r t  denied t h e  

motion f i n d i n g  : 

1 .  There was no s t and ing  t o  c o n t e s t  t h e  search  of t h e  au to-  

mobile a s  Glock and P u i a t t i  had s t o l e n  it from the  murder v i c t im .  

(R 783) ;  

2. t h a t  t h e r e  had been a  reasonable  s t o p  by t h e  New J e r s e y  

t roope r .  (R 783) Testimony was adduced a s  t o  t h e  improper d i s p l a y  

of  t h e  l i c e n s e  t a g  (R 478 - 481);  

3. t h a t  i t  was reasonable  t o  a r r e s t  t h e  defendants  f o r  pos- 

s e s s i o n  of a  handgun wi thout  a  permit  (R 783 - 784) ; 

4. and t h e  t h a t  t h e  s t a t emen t s  were vo lun t a ry  (R 784 - 786) 

Appe l lan t  complains on appea l  t h a t  h i s  s t a t emen t s  were t h e  pro- 

d u c t  of an i l l e g a l  d e t e n t i o n  because even though Trooper Moore ob- 

se rved  a  gun i n  t h e  glove compartment (R 482) and removed a  .38 c a l -  

i b e r  gun and a  .22 c a l i b e r  Derr inger  from t h e  g love  compartment (R 

485) and placed t h e  two men under a r r e s t  a t  t h a t  t ime,  (R 486) 

t h e r e a f t e r ,  Glock 's  s ta tement  t o  t h e  o f f i c e r  i n  t he  p o l i c e  c a r  t h a t  

P u i a t t i  knew noth ing  about t h e  guns and Glock wanted t o  be charged 

"by h imse l f"  r ende r s  t h e  a r r e s t  unlawful .  P u i a t t i ' s  c la im must be  

r e j e c t e d .  Under New J e r s e y  law when a  f i r ea rm is  found i n  a  ve- 

h i c l e ,  
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11 . . . it i s  presumed t o  be i n  t h e  p o s s e s s i o n  
of t h e  occupan t  i f  t h e r e  i s  b u t  one.  I f  t h e r e  
i s  more than  one occupant  i n  t h e  v e h i c l e ,  it 
s h a l l  be  presumed t o  be i n  t h e  p o s s e s s i o n  o f  
a l l "  ( e x c e p t  under  c i r cumstances  n o t  h e r e  
p r  e  s e n t  ed) 

(N.J.S. 2C; 39 - 2 ;  R 191) 

s u b s e c t i o n  "b" f u r t h e r  p r o v i d e s :  

"b. L icenses  and p e r m i t s .  When t h e  l e g a l i t y  o f  
a  p e r s o n ' s  conduct  under  t h i s  c h a p t e r  depends on 
h i s  p o s s e s s i o n  of  a  l i c e n s e  o r  p e r m i t  o r  on h i s  
hav ing  r e g i s t e r e d  w i t h  o r  g iven  n o t i c e  t o  a  par-  
t i c u l a r  person o r  agency,  it s h a l l  be presumed 
t h a t  he does  n o t  p o s s e s s  such a  l i c e n s e  o r  pe r -  
m i t  o r  has  i t  r e g i s t e r e d  o r  g iven  t h e  r e q u i r e d  
n o t i c e ,  u n t i l  he e s t a b l i s h e s  t h e  c o n t r a r y "  

A p p e l l a n t  concedes t h a t  p robab le  cause  t o  e f f e c t u a t e  a n  a r r e s t  

i s  n o t  t o  be  equa ted  w i t h  proof beyond a  r e a s o n a b l e  doubt .  S t a t e  v .  

O u t t e n ,  206 So.2d 392 ( F l a .  1962) B r i e f ,  p. 21. He c i t e s  S t a t e  v .  

Humphreys, 255 A.2d. 273 (N.J. 1969).  While A p p e l l e e  cannot  d i s c o -  

v e r  i n  t h a t  o p i n i o n  t h e  e x a c t  q u o t e  mentioned a t  pages 20 and 21 o f  

t h e  b r i e f ,  s u f f i c e  i t  t o  s a y  t h a t  Humphreys does  n o t  compel r e v e r s a l  

h e r e .  I n  t h a t  c a s e  t h e  c o u r t  found t h a t  a  j u r y  cou ld  i n f e r  t h a t  a  

f r o n t  s e a t  passenger  was i n  p o s s e s s i o n  o f  a  gun p r o t r u d i n g  from t h e  

cushion of  a  r e a r  s e a t  b u t  t h a t  a  j u r y  i n s t r u c t i o n  which may have  

compelled t h e  j u r y  t o  f i n d  such p o s s e s s i o n  o f  t h e  gun a s  a  m a t t e r  o f  

law was improper.  

A s  a  m a t t e r  of  New J e r s e y  law, t h e  t r o o p e r  v a l i d l y  a r r e s t e d  

P u i a t t i  and Glock f o r  t h e i r  p o s e s s s i o n  of f i r e a r m s  i n  a  v e h i c l e  

w i t h o u t  a s s e r t i n g  t h e i r  having a  pe rmi t .  Appe l l an t  cannot  t u r n  t h i s  

v a l i d  a r r e s t  i n t o  an  i n v a l i d  one  mere ly  by  Glock p o s t - a r r e s  t 

-1 9- 



expressed d e s i r e  t h a t  P u i a t t i  a l s o  not  be held accountable under the  

8- law. Contrary t o  Appel lan t ' s  a s s e r t i o n  i t  does n o t  v i o l a t e  common 

sense  t o  be l i eve  t h a t  when t h e r e  is  lawful ,  probable cause f o r  an 

o f f i c e r  t o  e f f e c t u a t e  an a r r e s t  and he does s o ,  subsequent post-  

a r r e s t  conduct by one of t h e  a r r e s t e e s  is no t  s u f f i c i e n t  t o  a  war- 

r a n t  immediate r e l e a s e  of a  second a r r e s t e e .  



POINT 111 

WHETHEK APPELLANT WAS D E N I E D  HIS RIGHT TO A FAIR 
TRIAL BY THE PROSECUTOR'S ALLEGED INFLAMMATORY 
AND PREJUDICIAL REMAKKS TO THE J U R Y .  

ARGUMENT 

I n  h i s  opening s ta tement  t h e  prosecu tor  r e f e r r e d  t o  Glock's  and 

P u i a t t i ' s  admissions t o  Detec t ive  S t a h l  and s t a t e d  they :  

11 . . . t o l d  Detec t ive  S t a h l  t h e  s t o r y  of what 
i s  probably most any woman's n ightmare ,  about 
how Mrs. Richie  had gone t o  t h e  DeSoto Mall and 
t h a t  Glock and P u i a t t i  were t h e r e  looking f o r  a 
c a r .  I1 

The prosecu tor  then descr ibed t h a t  t h e  evidence would show t h a t  

t h e  v i c t im  w a s  forced i n t o  h e r  c a r  a t  gunpoint ,  they had h e r  w r i t e  a 

check which they  cashed and drove from Manatee t o  Pasco County, 

drove t o  an orange grove,  took he re  wedding r i n g ,  l e t  h e r  ou t  of t he  

c a r  and then r e tu rned  t o  k i l l  he r .  ( R  1727 - 1728) A mistrial  r e -  

q u e s t  was denied.  (R 1734) 

This comment did  n o t  impermissibly ask the  j u r o r s  t o  p l ace  

themselves i n  t h e  p o s i t i o n  of the  v i c t i m ,  bu t  merely permiss ib ly  de- 

s c r ibed  t h e  obvious concern a v i c t im  would have a t  t h e  sudden r e -  

moval of h e r  con tac t  wi th  family and f r i e n d s .  Obviously, it is  a 

f a i r  comment on t h e  proposed evidence t h a t . a  v i c t im  kidnapped and 

taken t o  a d e s o l a t e  a r e a  a n t i c i p a t e s  some a c t  of v io lence  w i l l  be 

forthcoming. See Knight v .  S t a t e ,  338 So.2d 201 (F la .  1976) ; Cope- 

land v. S t a t e ,  457 So.2d 1012 (F l a .  1984);  Jackson v .  S t a t e ,  366 

So.2d 752 (F l a .  1978); Pres ton v. S t a t e ,  444 So.2d 939 (F l a .  1984). 

The lower c o u r t  did n o t  abuse i t s  d i s c r e t i o n  i n  f a i l i n g  t o  g r a n t  a 

m i s t r i a l .  Sa lva to re  v .  S t a t e ,  366 So.2d 745 (F la .  1978). 

-21- 



In  c l o s i n g  argument t h e  p rosecu to r  focused on the  premeditated 

n a t u r e  of t h e  cr imes:  

"They go t o  t h i s  mal l .  Why? Looking f o r  a  v i c -  
t i m .  They a r e  looking f o r  a  c a r .  Who d id  they 
p i ck  on? Some s t r a p p i n g  young t eenage r?  
Sha r i l yn  Rich ie .  I t ' s  l i k e  t h e  hungry wolves 
c i r c l i n g  around a  r a b b i t  someplace who has no 
i dea  what ' s  about  t o  happen, and when the  time 
i s  r i g h t  they pounce upon t h e i r  prey." 

Defense counse l  ob j ec t ed  a s  improper comment, bu t  reques ted  no 

p a r t i c u l a r  r e l i e f .  (R 2122) - Cf. Blunt  v.  S t a t e ,  397 So.2d 1047 

(F l a .  4  DCA 1981). 

The p r o s e c u t o r ' s  comments c o n s t i t u t e d  a  f a i r  comment on t h e  de- 

l i b e r a t e ,  premeditated n a t u r e  of t h e  ~ p p e l l a n t ' s  conduct.  This 

c o u r t  a f f i rmed  t h e  judgment and sen tence  i n  a  c a p i t a l  case  when the  

p rosecu tor  r e f e r r e d  t o  t h e  p e r p e t r a t o r  of t h e  crime a s  a  v i c i o u s  

animal.  Darden v.  S t a t e ,  329 So.2d 287 (F l a .  1976);  s e e  a l s o  Breed- 

l o v e  v. S t a t e ,  413 So.2d 1 (F l a .  19820. The comment c e r t a i n l y  i s  

n o t  a s  ha r sh  a s  t h a t  su s t a ined  i n  Cronnon v .  Alabama, 587 F.2d 246, 

251 ( 5 t h  C i r .  1979) wherein t h e  p rosecu tor  r e f e r r e d  t o  t h e  " f i e n d i s h  

ghoul"' who could have committed t h i s  crime and the  a s s a i l a n t ' s  de- 

s i r e  t o  h e a r  " the  squ i sh  of h e r  blood." See a l s o  C o l l i n s  v .  S t a t e ,  

180 So.2d 340 ( F l a .  1965) upholding t h e  p r o s e c u t o r ' s  r e f e r ence  t o  

t h e  accused a s  a  v u l t u r e ,  a  v i l e  c r e a t u r e  and a  b e a s t .  

S ince  t h e  comment was a  f a i r  one upon t h e  evidence and d id  n o t  

improperly i n f l u e n c e  t h e  j u r y  t o  reach  a  more severe  v e r d i c t  than 

war ran ted ,  t h i s  c o u r t  must a f f i rm .  



POINT I V  

WHETHER THE LOWER COURT ERRED I N  OVERRULING A 
DEFENSE O B J E C T I O N  TO THE PROSECUTOR'S ARGUMENT 
THAT THE J U R Y  COULD PRESUME PREMEDITATION FROM 
PUIATTI'S INVOLVEMENT I N  THE FELONY-MURDER. 

ARGUMENT 

In  h i s  c l o s i n g  argument, t h e  prosecutor  r e f e r r e d  to  a  fe lony-  

murder a s  an a l t e r n a t i v e  t o  premeditated murder: 

"The o t h e r  type of f i r s t - d e g r e e  murder - -  and 
bo th  of t he se  t h e o r i e s  a r e  a v a i l a b l e  t o  you - -  
i s  a  t h ing  c a l l e d  f e lony  murder. And under a 
theory  of f e lony  murder,  i t  i s  n o t  necessary  t o  
prove premedi ta t ion because t h e  law presumes 
premedi ta t ion.  The judge i s  going t o  i n s t r u c t  
you aga in  t h a t  t h e  elements o f  a  fe lony  murder 
a r e  t h a t  t h e  v ic t im i s  dead, secondly,  t h a t  t h e  
dea th  occurred a s  a  consequence of and while t he  
defendant w a s  engaged i n  t he  commission of a  
robbery o r  a  kidnapping,  o r  t h a t  t he  dea th  oc- 
cur red  a s  a  consequence of and while t h e  defen- 
dan t  o r  an accomplice was escaping the  immediate 
scene of t he  crime of a  kidnapping o r  a  rob- 
bery.  

I f  you f ind  t h a t  t h i s  occurred under e i t h e r  one 
of t hose  c i rcumstances ,  t he  law does n o t  r e q u i r e  
proof of  p remedi ta t ion .  Premedi ta t ion is pre- 
sumed. And, i f  every element i s  met,  t h e  ver-  
d i c t  should be t h a t  of g u i l t y  of  f i r s t - d e g r e e  
murder wi thout  proof of premedi ta t  ion because 
t h e  law presumes it .  Those a r e  t h e  two 
t h e o r i e s  ." 

Appel lant  o b j e c t e d ,  arguing t h a t  t h e  law does n o t  presume pre- 

med i t a t i on  i n  fe lony  murder, j u s t  t h a t  you d o n ' t  have t o  prove i t .  

The c o u r t  responded t h a t  i t  d i d n ' t  see anything inapprop r i a t e .  (R 

2111) Again, whi le  Appel lant  ob jec ted  t o  t h e  p r o s e c u t o r ' s  remarks 

he sought no s p e c i f i c  r e l i e f  and thus  should n o t  be heard to  com- 

p l a i n  now of j u d i c i a l  e r r o r  below. Cf. Castor  v. S t a t e ,  365 So.2d 

701 (F l a .  1978) ; S t e i n h o r s t  v. S t a t e ,  41 2  So.2d 332 ( F l a .  1982). 



Moreover,  t h e  lower c o u r t  c o r r e c t l y  r u l e d  t h a t  t h e r e  was no- 

t h i n g i n a p p r o p i a t e .  A s p o i n t e d o u t b y J u s t i c e A d k i n s i n h i s d i s s e n -  

t i n g  o p i n i o n  i n  S t a t e  v .  J o n e s ,  377 So.2d 1163,  a t  1165 - 116: 

Two t h e o r i e s  of  i n t e n t  w i l l  s u p p o r t  a  f i r s t -  
degree  murder c o n v i c t i o n :  p r e m e d i t a t i o n  and 
f e l o n y  murder.  8782.04, F l a .  S t a t .  (1977).  
I n i t i a l l y  c o u r t s  spoke of t h e  two a s  " l e g a l  
e q u i v a l e n t s " ,  t h e  one p rovab le  " i n  l i e u  o f "  t h e  
o t h e r .  Sloan v.  S t a t e ,  70 F l a .  163 ,  69 So. 871 
(1915).  The two a r e  r e l a t e d  because  each pro- 
v i d e s  t h e  element  of i n t e n t  n e c e s s a r y  f o r  murder 
i n  t h e  f i r s t  degree .  P r e m e d i t a t i o n  i s  more eas -  
i l y  seen  a s  a  s p e c i e s  of i n t e n t  than  f e l o n y  mur- 
d e r  and is d e s i g n a t e d  most f r e q u e n t l y  a s  t h e  
c r u c i a l  d i s t i n c t i o n  between murder i n  t h e  f i r s t  
d e g r e e .  Th i s  i s  probably  what spawned t h e  l an -  
guage seen i n  innumerable c a s e s ,  i . e . ,  premedi- 
t a t i o n  i s  presumed a s  a  m a t t e r  o f  law by proof 
of f e l o n y  murder.  Ables v. S t a t e ,  338 So.2d 
1095 ( F l a .  1 DCA 1976) ;  L a r r y  v .  S t a t e ,  104 
So.2d 352 ( F l a .  1958) ;  Leiby v. S t a t e ,  50  So.2d 
529 ( F l a .  19510. I t  would be more a c c u r a t e  t o  
s a y  t h e  r e q u i s i t e  i n t e n t  i s  presumed from proof 
o f  f e l o n y  murder.  Hampton v. S t a t e ,  336 So.2d 
378 ( F l a .  1 DCA 1976);  1 Warren on Homicide 874 
(1 91 4)  . E i t h e r  p r e m e d i t a t i o n  o r  f e l o n y  murder 
shou ld  s u f f i c e  t o  c o n v i c t  o f  murder i n  t h e  f i r s t  
degree .  

The p r o s e c u t o r  t h u s  h a r d l y  committed r e v e r s i b l e  e r r o r  by a l l u d -  

i n g  t o  t h e  language i n  L a r r y  v .  S t a t e ,  104 So.2d 352,  a t  354 t h a t  i n  

a  felony-murder  c o n t e x t  p r e m e d i t a t i o n  i s  presumed a s  a  m a t t e r  o f  

law. Accord,  Lieby v .  S t a t e ,  50 So.2d 529 ( F l a .  1951).  

S i g n i f i c a n t l y ,  A p p e l l a n t  does  n o t  complain t h a t  t h e  t r i a l  

c o u r t ' s  i n s t r u c t i o n s  t o  t h e  j u r y  a t  t h e  g u i l t  phase  (R 21 51 - 2179) 

o r  t h e  p e n a l t y  phase  (R 2521 - 2528) were e r roneous .  P u i a t t i  does 

a t t e m p t  t o  e x p l a i n  t h a t  t h e  r e j e c t i o n  of h i s  proposed i n s t r u c t i o n  a t  

t h e  p e n a l t y  phase  r e g a r d i n g  he igh tened  p r e m e d i t a t i o n  f o r  t h e  co ld  

and c a l c u l a t e d  s t a t u t o r y  a g g r a v a t i n g  f a c t o r  (R 305 ,  2447) was e r r o r .  

He c i t e s  Cannady v .  S t a t e ,  427 So.2d 723 ( F l a .  1983) b u t  



t h a t  c a s e  d i d  n o t  r e q u i r e  t h e  g i v i n g  of  any s p e c i f i c  j u r y  i n s t u c t i o n  

on  F l o r i d a  S t a t u t e  921 . I  41 (5) ( i )  ; r a t h e r ,  t h e  Court he ld  t h e  s t a t e  

had f a i l e d  t o  prove beyond a  reasonab le  doubt  t h a t  t h e  murder was 

committed i n  a  c o l d ,  c a l c u l a t e d  and p remedi ta ted  manner w i thou t  any 

p r e t e n s e  of  moral  o r  l e g a l  j u s t i f i c a t i o n .  427 So.2d a t  730. In  t h e  

i n s t a n t  c a s e ,  t h e  t r i a l  j u d g e ' s  g iven i n s  t r u t  ion on p r emed i t a t  i o n ,  

felony-murder and a t  p e n a l t y  phade were n o t  e r roneous  o r  incomplete  

and ,  t h e r e f o r e ,  no  j u d i c i a l  e r r o r  i s  p r e s e n t .  



POINT V 

WHETHER THE LOWER COURT EKRED REVERSIBLY BY RE- 
FUSING TO INSTRUCT THE ADVISORY J U R Y  CONCERNING 
SPECIFIC NON-STATUTORY MITIGATNG CIRCUMSTANCES. 

ARGUMENT 

The lower c o u r t  d id  n o t  commit e r r o r .  In t h e  pena l ty  phase 

Appe l lan t  was no t  i n h i b i t e d  from submi t t ing  r e l e v a n t  evidence i n  

m i t i g a t i o n .  (K 2222 - 2429) A t  t h e  pena l ty  phase argument t o  t h e  

j u r y ,  Appel lant  was permit ted  t o  argue whatever he deemed appro- 

p r i a t e .  (R 2501 - 2520) Appel lant  was permit ted  t o  argue h i s  a l -  

leged remorse (R 2514) and t h a t  he had a  suppor t i ve  family  (R 2575),  

h i s  l a ck  of p r i o r  v i o l e n t  h i s t o r y  (R 2515) ,  t h e  p o s s i b i l i t y  of h i s  

r e h a b i l i t a t i o n .  (R 2517) Counsel was permit ted  t o  argue t h a t  t he  

s t a t u t o r y  l i s t  of m i t i g a t i n g  f a c t o r s  was n o t  exc lus ive .  ( R  2517) 

The t r i a l  c o u r t  i n s t r u c t e d  t he  j u r y  t h a t  among t h e  m i t i g a t i n g  

c i rcumstances  t hey  might cons ide r  would be f i r s t ,  t h a t  t h e  defendant  

has no s i g n i f i c a n t  h i s t o r y  of p r i o r  c r imina l  a c t i v i t y ;  second,  t h a t  

t h e  cr ime was committed under t h e  i n f luence  of extreme mental o r  

emotional  d i s tu rbance ;  t h i r d ,  t h a t  t he  defendant  was under extreme 

du re s s  o r  under t h e  s u b s t a n t i a l  domination of a n o t h e r ;  f o u r t h ,  t h a t  

t h e  c a p a c i t y  of  t h e  defendant  t o  a p p r e c i a t e  t h e  c r i m i n a l i t y  of h i s  

conduct  o r  t o  conform h i s  conduct t o  t h e  requirements  of law was 

s u b s t a n t i a l l y  impaired;  f i f t h ,  t h e  age of  t h e  defendant ;  and s i x t h ,  

any o t h e r  a s p e c t  o f  t h e  d e f e n d a n t ' s  c h a r a c t e r  on record and any 

o t h e r  c i rcumstances  of  t h e  o f f ense .  (R 2523 - 2524) 

Appe l lan t  was permit ted  t o  submit a l l  he des i r ed  i n  m i t i g a t i o n  

and t h e  judge and j u r y  were permi t ted  t o  cons ider  it. Nei ther  s t a t e  

law n o r  t h e  C o n s t i t u t i o n  r e q u i r e  more. Appel lant  has c i t e d  no ca se  



out  of t h i s  c o u r t  r e q u i r i n g  t h e  g iv ing  of A p e l l a n t ' s  des i red  in- 

a s t r u c t i o n  (R 306 - 309) o r  i n  t h e i r  absence a  r e v e r s a l .  Appellant  

c i t e s  Delop v. S t a t e ,  440 So.2d 1242 ( F l a .  1983) a  case  i n  which the  

t r i a l  judge ' s  sentencing o rde r  r e f e r r e d  t o  t h e  p o s s i ' b i l i t y  of r e -  

morse; t h i s  t r i a l  judge d id  too. (R 319) I n  Lightbourne v. S t a t e ,  

438 So.2d 380 (F la .  1983) t h i s  Court held t h a t  t h e  t r i a l  c o u r t  d id  

n o t  overlook t h e  defendant ' s  l ack  of p r i o r  v i o l e n t  h i s t o r y ,  j u s t  

t h a t  it wasn ' t  proved. In  McCampbell v. S t a t e ,  421 So.2d 1072 (F la .  

1982) t h e  c o u r t  looked t o  evidence of t h e  p o t e n t i a l  f o r  r e h a b i l i t a -  

t i o n  and family  background t o  s u s t a i n  t h e  l i f e  recommendation of t h e  

j u r y .  

In t h e  i n s t a n t  case  t h e  j u r y  considered a l l  and recommended 

dea th .  (R 2531) The t r i a l  judge considered a l l  and imposed death.  

(R 342 - 349) -4  

The i n s t a n t  i n s t r u c t i o n  was no t  d e f i c i e n t  i n  t h e  way t h e  in- 

s t r u c t i o n  was i n  Goodwin v. Balkcom, 684 F.2d 794 (1 1 t h  C i r .  1982) 

wherein the  j u r y  was no t  i n s tuc t ed  what a  m i t i g a t i n g  circumstance 

was nor was t h e r e  an explana t ion  of i t s  func t ion  i n  t h e  j u r y  d e l i b -  

e r a t i o n  process .  Here c e r t a i n l y ,  t h e  j u r y  was adequately  appr i sed  

of i t s  o p t i o n s ,  inc lud ing  t h e  a l t e r n a t i v e  t o  death .  Cf. Co l l in s  v .  

F r a n c i s ,  728 F.2d 132,  a t  1342 - 1343 (11 th  C i r .  1984) 

Moreover, t h e  Eleventh C i r c u i t  Court of Appeals has held t h a t  a  
t r i a l  judge is  n o t  requi red  t o  enumerate p o s s i b l e  m i t i g a t i n g  fac-  
t o r s .  Tucker v. Zant, 724 F.2d 882,  a t  892 (1 1 t h  C i r .  1984) ; s e e  
a l s o  Br i l ey  v. Bass, 750 F.2d 1238 ( 4 t h  C i r .  1984) (upholding in -  
s t r u c t i o n  which did  no t  preclude cons ide ra t ion  of r e l evan t  mit iga-  
t i n g  c i rcumstances  .) 



This  c o u r t  should  ho ld  a s  d i d  t h e  Supreme Court  of  Tennessee 

t h a t  i t  i s  unnnecessary  t o  p rov ide  s p e c i f i c  i n s t r u c t i o n  on non- 

s t a t u t o r y  m i t i g a t i n g  ev idence  and t h a t  such m a t t e r s  a r e  ev idence  t o  

be argued t o  t h e  j u r y .  S t a t e  v  Teague, 680 So.2d 785 (Tenn. 1984).  

F i n a l l y ,  t h e  lower c o u r t ' s  a c t i o n  on t h i s  p o i n t  a f f o r d e d  Appel- 

l a n t  an  advantage  t o  which h e  was n o t  e n t i t l t e d .  A p p e l l a n t ,  f o r  ex- 

ample,  was al lowed t o  a rgue  a s  m i t i g a t i o n  c e r t a i n  non- s t a t u t o r y  mat- 

t e r s  which were n o t  r e l e v a n t  under  Locke t t  v.  Ohio, 438 U.S. 586 ,  

L.Ed.2d 973 (1978) .  I t  does  n o t  p e r t a i n  t o  t h e  d e f e n d a n t ' s  charac-  

t e r  o r  t h e  c i rcumstances  of t h e  o f f e n s e  t h a t  Appe l l an t  had a  sup- 

p o r t i v e  f a m i l y ,  a l t h o u g h  it does speak t o  t h e  c h a r a c t e r  o f  t h e  

f a m i l y  members who a r e  s u p p o r t i v e  o f  A p p e l l a n t .  With t h e  ex t remely  

broad i n s t r u c t i o n  g iven  by t h e  c o u r t ,  t h e  j u r y  might  have accep ted  

c o u n s e l ' s  argument t h a t  t h i s  n o n - r e l e v a n t  n o n - s t a t u t o r y  f a c t o r  was 

m i t i g a t i n g  i n  i t s  d e l i b e r a t i o n s .  That  Appe l l an t  d i d  n o t  r e c e i v e  t h e  

b e n e f i t  of a  l i f e  recommendation does  n o t  d e t r a c t  from t h e  f a c t  t h a t  

a  b e n e f i c i a l  t a c t i c  was made a v a i l a b l e .  

Th i s  Court  h a s  p r e v i o u s l y  h e l d  t h a t  i t  i s  adequa te  t o  i n s t r u c t  

t h e  j u r y  accord ing  t o  t h e  s t a n d a r d  i n s t r u c t i o n  under t h e  s t a t u t e .  

Peek v. S t a t e ,  395 So.2d 492 ( F l a .  1981) ;  Mason v .  S t a t e ,  438 So.2d 

374 ( F l a .  1983) ;  Johnson v .  S t a t e ,  438 So.2d 774 ( F l a .  1983) ;  

Armstrong v .  S t a t e ,  429 So.2d 287 ( F l a .  1983) ;  S t r a i g h t  v .  Wain- 

w r i g h t ,  422 So.2d 827 ( F l a .  1982) ; Lara v .  S t a t e ,  - So. 2d - 10 

F.L.W. 79. 

A p p e l l a n t ' s  c l a im i s  m e r i t l e s s  and must be r e j e c t e d .  



POINT V I  

WHETHER THE LOWER COURT ERRED REVERSIBLY BY SEN- 
T E N C I N G  APPELLANT TO DEATH BECAUSE ALLEGEDLY UN- 
APPLICABLE AGGRAVATING CIRCUMSTANCES WERE CONSI- 
DERED AND APPLICABLE MITIGATING CIRCUMSTANCES 
WERE EXCLUDED. 

ARGUMENT 

The lower c o u r t  c o r r e c t l y  concluded t h a t  dea th  was the  appro- 

p r i a t e  pena l ty  s i n c e  t h e  aggravat ing f a c t o r s  outweighed t h e  mi t iga -  

t i n g .  (R 342 - 352) 

A. The aggrava t ing  f a c t o r  t h a t  t h e  homicide 
was committed i n  a  c o l d ,  c a l c u l a t e d  and premedi- 
t a t e d  manner. F l o r i d a  S t a t u t e s  921 .I41 (5)  ( i )  . 

The lower c o u r t  supported t h i s  f i n d i n g  wi th  t h e  observa t ion  

t h a t  according t o  t h e i r  s t a t emen t s  t h e  two defendants  calmly d i scus-  

sed k i l l i n g  Mrs. Richie ;  t h a t  a f t e r  determining t h a t  k i l l i n g  was ap- 

p r o p r i a t e ,  P u i a t t i  turned t h e  c a r  around,  drove up t o  v i c t i m  R ich ie ,  

s h o t  h e r  and drove on. The defendants  watched h e r  c a r e f u l l y ;  when 

she  did n o t  f a l l  down P u i a t t i  turned t h e  c a r  around and again  drove 

by t h e  v i c t i m ,  shoot ing h e r  and d r i v i n g  by. They aga in  watched Mrs. 

Rich ie  c a r e f u l l y  and when she  again  did n o t  f a l l  down Appel lant  

aga in  turned t h e  c a r  around and aga in  drove by Mrs. Richie .  This  

t ime co-defendant Glock took t h e  f i r ea rm from P u i a t t i  and s h o t  Mrs. 

Rich ie .  The v i c t im  f e l l  and the  two defendants ,  s a t i s f i e d  she was 

dead,  drove n o r t h  i n  h e r  s t o l e n  automobile. Not on ly  was t h e r e  a  

co ld  and premeditated dec i s ion  t o  murder, b u t  they kept  r e t u r n i n g  t o  

shoot  h e r  again  when i n i t i a l  e f f o r t s  appeared t o  have f a i l e d .  The 

defendants  did  n o t  a t t empt  t o  r a t i o n a l i z e  t h a t  t h e  v i c t im  had wrong- 

ed them, f a i l e d  t o  accede t o  t h e i r  demands o r  f o r  any reason deser -  

ved t o  be k i l l e d .  There was no p re t ense  of moral o r  l e g a l  

-29- 



j u s t i f i c a t i o n ;  they simply reasoned she could no t  i d e n t i f y  them i f  

@ s h e  d i e d ,  bu t  could i f  she  l i v e d .  ( R  344) 

Appel lant  does no t  cha l lenge  these  f i n d i n g s  by the  t r i a l  c o u r t ;  

i n s t e a d  he argues  t h a t  t h e  s t a t u t o r y  f a c t o r  of c o l d ,  ca l cu l a t ed  and 

premedi ta ted murder wi thout  moral j u s f i f i c a t i o n  i s  no t  demonstrated 

because t h e  homicide was n o t  planned long i n  advance. But Appel- 

l a n t ' s  i n t e r p r e t a t i o n  is  too l i m i t e d .  While t he  l eng th  of time of 

i n i t i a l l y  planning t h e  homicide i s  s i g n i f i c a n t ,  so a l s o  i s  t h e  

l e n g t h  and b read th  of t h e  conduct i n  e f f e c t u a t i n g  it. A s  s t a t e d  i n  

Pres ton  v. S t a t e ,  444 So.2d 939 a t  946 (F l a .  1984): 

"This aggrava t ing  circumstance has  been found 
when t h e  f a c t s  show a  p a r t i c u l a r l y  leng thy ,  
methodic,  o r  involved s e r i e s  of a t r o c i o u s  events  
o r  a  s u b s t a n t i a l  per iod  of  r e f l e c t i o n  and 
thought by t h e  p e r p e t r a t o r .  

(emphasis supp l i ed )  

This Court has upheld t h i s  aggrava t ing  f a c t o r  where t h e  k i l l e r  

has s t a l k e d  h i s  v i c t im  pursuing him i n t o  underbrushes t o  accomplish 

h i s  miss ion.  See M i l l s  v.  S t a t e ,  - So.2d - , 10 F.L.W. 45. 

The i n s t a n t  case  i s  no d i f f e r e n t .  When Appellant  and h i s  com- 

panion decided t o  k i l l  t h e i r  kidnap v i c t i m ,  they  drove back and s h o t  

h e r ;  they watched and when she did  no t  c o l l a p s e  they turned the  c a r  

around,  re turned  and s h o t  he r  aga in ;  and y e t  on a t h i r d  occas ion ,  

P u i a t t i  r e tu rned  t o  have Glock f i r e  t he  t h i r d  v o l l e y  i n t o  t he  v i c -  

t i m .  Such a c o l d ,  c a l c u l a t e d ,  r u t h l e s s  homicide f a r  exceeded t h e  

"normal" p remedi ta t ion .  See a l s o  Middleton v. S t a t e ,  426 So.2d 548 

(F l a .  19820 (defendant  confessed he sat wi th  a  shotgun in  h i s  hands 

f o r  an hour looking a t  t h e  v ic t im as she s l e p t  and th ink ing  about 

k i l l i n g  he r )  ; Davis v. S t a t e ,  - So.2d - , 9  F.L.W. 430 (defendant  
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e n t e r e d  home armed w i t h  a  p i s t o l  and rope  used t o  bind one o f  t h e  

v i c t i m s )  ; Stano  v .  S t a t e ,  - So.2d - , 9 F.L.W. 475 ( c o l d  and c a l -  

c u l a t i n g  f i n d i n g  upheld where d e f e n d a n t  d rove  t o  i s o l a t e d  a r e a s  and 

a f t e r  o r d e r i n g  v i c t i m s  t o  l e a v e  t h e  c a r  s t r a n g l e d  one  and s h o t  t h e  

o t h e r )  ; T r o e d e l  v .  S t a t e ,  - So.2d - , 9 F.L.W. 511 ( c o l d  and c a l -  

c u l a t e d  f i n d i n g  upheld  where t h e  de fendan t  wielded one of t h e  mur- 

d e r  weapons and sha red  i n  t h e  p remedi ta ted  i n t e n t  t o  k i l l  two v i c -  

t i m s  a c c o r d i n g  t o  a  pre-ar ranged p l a n ) ;  Johnson v .  S t a t e ,  - So.2d 

- , 10 F.L.W. 123 (when v i c t i m  escaped from c a r ,  de fendan t  chased 

h e r ,  c a u g h t  h e r  a g a i n  and had t o  resume s t r a n g u l a t i o n  t h r e e  t imes  t o  

make s u r e  s h e  was d e a d ) ;  Burr  v.  S t a t e ,  - So.2d - , 10 F.L.W. 126 

( d e f e n d a n t  s h o t  v i c t i m  a t  a  convenience  s t o r e ) ;  Smith v .  S t a t e ,  424 

So.d 726 ( f a c t o r  found i n  a  rape-murder) ;  C la rk  v .  S t a t e ,  973 ( 5 ( i )  

found i n  t h e  s h o o t i n g  of  a  d e f e n s e l e s s  e l d e r l y  woman) ; Card v .  

S t a t e ,  453 So.2d 17 (ample t ime f o r  r e f l e c t i o n  a s  t o  t h e  consequen- 

c e s  found i n  t h e  murder of t h e  v ic t i tn  a t  t h e  sec luded  a r e a ) ;  Kennedy 

v .  S t a t e ,  455 So.d 351 ( 5 ( i )  found i n  a  k i l l i n g  fo l lowing  a  b r i e f  

gun b a t t l e )  ; Thomas v .  S t a t e ,  456 So2.d 454 ( f a c t o r  found when 

v i c t i m  b r u t a l l y  b e a t e n  t o  d e a t h ) .  

Appe l l ee  n o t e s  t h a t  t h e  t r i a l  judge found t h e  e x i s t e n c e  of ag- 

g r a v a t i n g  f a c t o r s  921 . I41 (5 )  ( e )  - a  murder t o  avoid  o r  p r e v e n t  a  

lawful  a r r e s t  ( s e e  F i t z p a t r i c k  v .  S t a t e ,  437 So.2d 1072; Lightbourne  

v .  S t a t e ,  438 So.2d 3 8 0 ) ,  5 ( f )  c a p i t a l  f e l o n y  committed f o r  pecun- 

i a r y  g a i n ,  n e i t h e r  o f  which A p p e l l a n t  c h a l l e n g e s .  A d d i t i o n a l l y ,  t h e  

t r i a l  judge  d e c l i n e d  t o  f i n d  a g g r a v a t i n g  f a c t o r s  5 ( a )  homicide com- 

m i t t e d  i n  t h e  commission of a  robbery  o r  k idnapping and 5 ( b )  t h e  

murder  was e s p e c i a l l y  h e i n o u s ,  a t r o c i o u s  o r  c r u e l  on ly  because  i t  
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perceived t h e  f a c t s  suppor t ing  these  f a c t o r s  were used t o  determine 

t h e  o t h e r  found f a c t o r s  i n  aggravat ion ( R  345 - 346) 

In  l i g h t  of t he  m u l t i p l e  f a c t o r s  i n  aggravat ion and the  non- 

e x i s t e n c e  of m i t i g a t i n g  f a c t o r s ,  t h i s  c o u r t  should a f f i rm .  

Appel lant  nex t  argues  s e v e r a l  e r r o r s  of t h e  t r i a l  cou r t  i n  i t s  

d i s p o s i t i o n  of s e v e r a l  a l l eged  m i t i g a t i n g  f a c t o r s .  P u i a t t i  c la ims:  

B. The t r i a l  c o u r t  ignored s u b s t a n t i a l  e x p e r t  
test imony i n  concluding t h a t  P u i a t t i  was not  un- 
der  t h e  i n f luence  of mental  o r  emotional  d i s -  
t r e s s ;  

C .  The t r i a l  c o u r t  misconstrued t h e  evidence 
i n  concluding t h a t  P u i a t t i  had n o t  ac ted  under 
extreme duress  o r  under t h e  s u b s t a n t i a l  domina- 
t i o n  of ano ther  person; 

D. The t r i a l  c o u r t  misconstrued the  evidence 
and r e l i e d  upon improper c r i t e r i o n  i n  r e j e c t i n g  
psychologica l  and p s y c h i a t r i c  test imony r e l a t i n g  
t o  P u i a t t i ' s  i n a b i l i t y  t o  conform h i s  conduct t o  
t h e  requirements  of law; 

E. The t r i a l  c o u r t  overlooked r e l e v a n t  ev i -  
dence i n  r e j e c t i n g  a p p e l l a n t ' s  age a s  a  mit iga-  
t i n g  c i rcumstance;  

F. The t r i a l  c o u r t  e r r e d  i n  r e f u s i n g  t o  
c h a r a c t e r i z e  c e r t a i n  evidence a s  nons t a tu to ry  
m i t i g a t i n g  f a c t o r s .  

A p p e l l a n t ' s  r e a l  complaint  i s  t h a t  t h e  sentencing a u t h o r i t y  d id  

n o t  g ive  t h e  same weight t o  t h e  p ro f f e red  evidence i n  m i t i g a t i o n  

t h a t  Appel lant  would d e s i r e .  This argument i s  unava i l ing .  See 

Smith v .  S t a t e ,  407 So.2d 894 ( F l a .  1981);  Hargrave v. S t a t e ,  366 

So.2d 1 (F l a .  1979); Lucas v .  S t a t e ,  376 So.d 1149 (F l a .  1979);  

Hitchcock v .  S t a t e ,  413 So.d 741 ( F l a .  1982);  Michael v. S t a t e ,  437 

So.2d 138 ( F l a .  1983); Johnson v .  S t a t e ,  442 ~ o . 2 d  185  l la. 1983) ; 

Daugherty v. S t a t e ,  419 So.2d 1067 (F l a .  1982);  ~ u s k  v. S t a t e ,  446 

So.2d 1038 (F l a .  1984); White v .  S t a t e ,  446 So.2d 1031 (F l a .  1984) ; 
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Pope v. S t a t e ,  441 So.2d 1073 (Fla .  1983); Wilson v. S t a t e ,  436 

So.2d 908 (Fla .  1983); F i t z p a t r i c k  v. S t a t e ,  437 So.2d 1072 (Fla .  

1983). The lower court  did consider and found non-persuasive t h a t  

which was submitted by Appellant;  s ince  no palpable abuse of d i s -  

c r e t i o n  has been es t ab l i shed ,  a f f  irmance i s  required.  

Turning t o  Point  B, Appellant recognizes t h a t  the  t r i a l  cour t  

has d i s c r e t i o n  t o  weigh the testimony, but  "is not f r e e  t o  ignore it 

a l toge the r  a s  was done in  t h i s  case" (Br ie f ,  p. 34).  The lower 

cour t  did not  ignore it a l t o g e t h e r ,  r e f e r r i n g  t o  the testimony of 

t h e  defense psychologis t  and p s y c h i a t r i s t  a t  paragraphs 5 ,  6 ,  7 .  (R 

331 6 - 318) With respect  t o  D r .  Delbeato, he found t h a t  a l l  a reas  

deal ing with Appel lant ' s  memory (remote, recent  and information r e -  

c a l l )  were normal but  t h a t  P u i a t t i  was impatient.  ( R  2238, 2242) 

He d i d n ' t  see any dysfunction in  an EEG. (R 2247) This witness  

thought t h a t  anyone committing t h i s  crime would be "s t ressed  in  some 

way." (R 2249; 2251 ) On cross-examination D r .  Delbeato agreed t h a t  

most people a r e  more e a s i l y  influenced when under s t r e s s ,  opined 

t h a t  the  f a c t s  of the  case were i r r e l e v a n t  to  h i s  judgment (R 2257, 

2259) and did not  have h i s  wr i t t en  repor t  ava i l ab le .  (R 2263) He 

r e l i e d  on some f a c t s  furnished by t h e  Publ ic  Defender's o f f i c e  (R 

2278) and only admitted i t  was p o s s i b l e  Appellant could have been 

inf luenced.  (R 2295) He could - n o t  answer yes o r  no t h a t  Appellant 

was under extreme duress  o r  under s u b s t a n t i a l  domination of another 

person. (R 2295) Under the  al leged dysfunction one would be e i t h e r  

aggress ive  o r  tame. ( R  2250) 

Judge and ju ry  accorded Delbeato's  testimony the  value i t  was 

worth. 
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A s  t o  D r .  Meadows, he t e s t i f i e d  t h e r e  was a  p o s s i b l i i t y  of  

b r a i n  damage (R 241 1)  and t h a t  Appe l l an t  had an avoidance  persona- 

l i t y .  (R 2410 - 241 l )  He d i d  n o t  t h i n k  it  f i t  w i t h i n  P u i a t t i ' s  

p e r o n a l i t y  p r o f i l e  t o  be a  v i o l e n t  person.  (R 2421) Meadows opined 

t h a t  Appe l lan t  was e a s i l y  i n f l uenced .  (R 2425) Obviously P u i a t t i  

was v i o l e n t  enough t o  p a r t i c i p a t e  i n  s u b s t a n t i a l  f a sh ion  i n  t h e  

R ich i e  murder.  The lower c o u r t  could  c o r r e c t l y  r e j e c t  t h e  tes t imony 

of Meadows and Delbeato concern ing  P u i a t t  i '  s menta l  o r  emot iona l  

d i s t r e s s  s i n c e  t h e i r  op in ion  was p r e d i c a t e d  i n  p a r t  on i n fo rma t ion  

r e c e i v e d  from t h e  de f ense  team o r  c o n t r a d i c t e d  by t h e  f a c t s  of t h e  

c a s e  and common sense .  ( R  346 - 347) 

I n  S e c t i o n  C ,  Appe l lan t  a rgues  t h a t  t h e  t r i a l  c o u r t  miscon- 

s t r u e d  t h e  ev idence  by b e l i e v i n g  each p s y c h o l o g i s t  s a i d  each defen- 

dan t  was dominated by t h e  o t h e r .  D r .  Mussenden d i d  t e s t i f y ,  f o r  

co-defendant  Glock,  t h a t  Glock was e a s i l y  l e d ,  somewhat e a s i l y  in-  

f l uenced  by someone who would want t o  be f r i e n d l y  b u t  could  be ex- 

p l o i t e d  (R 2329);  he  added t h a t  Glock j o i n e d  up w i t h  Appe l lan t  p a r t -  

l y  because  t h e  l a t t e r  would pay a t t e n t i o n  t o  him and g i v e  him sup- 

p o r t ,  t h e  c o r e  c h a r a c t e r i s t i c s  f o r  a  good p a r e n t  ( a s s e r t i v e  and 

h e l p f u l ) .  (R 2334) Glock would n o t  have thought  of t h e  c r ime ,  h e  

opined.  ( R  2335) Glock f e l t  o t h e r s  a r e  more powerful  than  he (R 

2339) and might  f o l l ow  anyone f a i r l y  a s s e r t i v e  who gave a  minimal 

amount o f  a t t e n t i o n .  H i s  p a r t n e r  gave Glock what he was c r av ing  

f o r .  (K 2340) He thought  Glock would n o t  l i k e l y  have committed t h e  

cr ime a lone .  (K 2342 - 43) Glock could  have been t u r n i n g  t o  h i s  

dependence w i t h  P u i a t t i  when t h e  i dea  of a  homicide a r o s e .  (R 2347) 

The c l e a r  i n f e r e n c e  of  t h i s  t e s t imony  i s  t h e  sugges t i on  t h a t  Glock 
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was dominated by P u i a t t i .  

I n t e r e s t i n g l y ,  Appellant  did  not  deem h i s  claim t h a t  he was 

dominated by Glock, s i g n i f i c a n t  enough even t o  argue below. (R 2501 

- 2520, 2668 - 2679) The lower c o u r t  c o r r e c t l y  determined t h a t  only 

t h e  r a t i o n a l i z e d  opinions  of t h e  psychologis t s  would suggest  domina- 

t i o n  by one over t h e  o the r  and t h a t  was n o t  c r e d i b l e . 5  

In  Secton D, Appellant  c r i t i c i z e s  a spec t s  of t he  t r i a l  j udge ' s  

f i nd ings  a t  R 317. P u i a t t i  c r i t i c i z e s  t he  t r i a l  judge ' s  r e j e c t i o n  

of  some of D r .  Delbeato and D r .  Meadows' opinons a s  specu la t ions .  

In  f r o n t  of t h e  j u r y  D r .  Meadows r e f e r r e d  t o  t h e  p o s s i b i l i t y  of 

b r a i n  damage. (K 2411) The lower cour t  was c o r r e c t  t h a t  t he  de- 

fense e x p e r t s '  s u b j e c t i v e  eva lua t ions  included no cor robora t ion .  

For example, they r e f e r r e d  t o  Appe l l an t ' s  use of a lcohol  when t h e r e  

was no suppor t ing  evidence Appellant  was under t he  in f luence  of a l -  

cohol. (R 2685) 

Appellant  makes no a t tempt  t o  expla in  away t h e  t r i a l  c o u r t ' s  

f i nd ing  t h a t  t h e  defendants  knew t h e  c r i m i n a l i t y  of t h e i r  conduct - 
they were ab le  t o  kidnap and rob people without k i l l i n g  them: 

"They had kidnapped a  man i n  Saraso ta  t h e  day 
be fo re  they kidnapped Mrs. Rich ie ,  robbed him of 
h i s  money and h i s  c a r  and threw him out  i n  t h e  
woods without  k i l l i n g  him. And a  few days a f t e r  
they k i l l e d  M r s .  R ich ie ,  they robbed a  couple i n  
a  motel i n  North o r  South Carol ina  without k i l l -  
ing them. They used t h e  same f i rearm in  bo th  
o t h e r  i n s t ances  t h a t  they used t o  k i l l  Mrs. 
Richie ." 

5 Glock 's  a t t o r n e y  argued t o  the  cour t  t h a t  Glock was dominated 
by another .  ( R  2684) 



In Sec t ion  E o f  h i s  b r i e f ,  Appellant  complains of t h e  

t r i a l  judge'  f a i l u r e  t o  f i n d  age a s  a  m i t i g a t i n g  f a c t o r .  P u i a t t i ' s  

0 chronologica l  age was twenty. Cf. Simmons v .  S t a t e ,  419 So.2d 316 

(F la .  1982); Quince v .  S t a t e ,  414 So.2d 185 (F la .  1982); Peek v .  

S t a t e ,  395 So.2d 492 ( F l a  1980);  Songer v .  S t a t e ,  322 So.2d 481 

(F la .  1975) ; F i t z p a t r i c k  v. S t a t e ,  437 So.2d 1077 (F la .  1983). 

The lower c o u r t  explained t h a t  it was d i s c r e d i t i n g  t h e  t e s t i -  

mony of a  defense psychologis t  and p s y c h i a t r i s t  t h a t  emotional ly  Ap- 

p e l l a n t  was a t  a  t e n  t o  twelve year  age because i n c o n s i s t e n t  wi th  

o t h e r  evidence and t h e r e f o r e  lack ing  c r e d i b i l i t y .  (R 348) A s  t h e  

c o u r t  pointed o u t ,  Appellant  and h i s  companion were reasonably 

mature a s  i nd ica t ed  by t h e  planning and execut ion of t h e  s e r i e s  of 

crimes.  (R 348) The cour t  d id  no t  f a i l  t o  consider  A p p e l l a n t ' s  

claim and did n o t  abuse i t s  d i s c r e t i o n  i n  f a i l i n g  t o  abandon i t s  

j u d i c i a l  func t ion  t o  so-ca l led  psychological  expe r t s .  See dec i s ions  

c i t e d  a t  pages 32 - 33, i n f r a .  

In  h i s  f i n a l  argument, Sec t ion  F ,  Appellant  contends t h a t  a l -  

though t h e  t r i a l  c o u r t  found t h a t  Appellant  presented favorab le  ev i -  

dence i n  m i t i g a t i o n  with  r e s p e c t  t o  s e v e r a l  f a c t o r s ,  t he  t r i a l  cou r t  

e r r e d  by r e f u s i n g  t o  c h a r a c t e r i z e  these  f a c t o r s  a s  nons t a tu to ry  

m i t i g a t i n g  circumstances. Appellant  i s  mistaken e i t h e r  i f  he is  

saying t h a t  t h e  c o u r t  f a i l e d  t o  c h a r a c t e r i z e  some evidence as non- 

s t a t u t o r y  m i t i g a t i n g  o r  t h a t  t he  cour t  f a i l e d  t o  consider  it a s  

n o n s t a t u t o r y  m i t i g a t i n g  evidence. 

The t r i a l  c o u r t ' s  o rde r  c l e a r l y  r e f l e c t s  t h a t  t he  cour t  consid- 

e red  bu t  found i n s u f f i c i e n t  t o  mer i t  a  f i nd ing  of  m i t i g a t i o n  (1) t h e  

f a c t  of Appe l l an t ' s  confess ion (2) t h e  prospec ts  of r e h a b i l i t a t i o n  
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(3)  A p p e l l a n t ' s  a l l e g e d  remorse and (4)  h i s  f a m i l y  background. (R 

348 - 349) A p p e l l a n t  c i t e s  McCampbell v .  S t a t e ,  421 So.2d 1072 

( F l a .  1982) .  Tha t  c a s e  is  n o t  a p p l i c a b l e  h e r e  because  t h a t  c a s e  was 

a  j u r y  o v e r r i d e  and p u r s u a n t  t o  Tedder v .  S t a t e ,  322 So.2d 908 ( F l a .  

1975) t h e  c o u r t  was look ing  t o  f a c t o r s  p r e s e n t e d  which may have mo- 

t i v a t e d  t h e  l i f e  recommendation. The t r i a l  c o u r t  sub j u d i c e  c o n s i -  

de red  and r e j e c t e d  on t h e  weight  t h e  ev idence  of  p o s s i b l e  r e h a b i l i -  

t a t i o n .  (R 349) The c o u r t  acknowledged t h a t  Appe l l an t  came from a  

f i n e  f a m i l y  (R 349) b u t  l i t t l e  we igh t  can be  a t t a c h e d  t o  a  f a c t o r  

which i s  r e l e v a n t  t o  A p p e l l a n t ' s  f a m i l y ' s  c h a r a c t e r  b u t  n o t  t o  h i s  

p e r s o n a l  c h a r a c t e r .  L o c k e t t  v.  Ohio,  438 U.S. 586,  57 L.Ed.2d 973 

(1978).  A s  t o  A p p e l l a n t ' s  c o n f e s s i o n ,  i t  was n o t  d e l i v e r e d  u n t i l  

a f t e r  h i s  apprehens ion  by p o l i c e  - i . e . ,  he d i d  n o t  immediately 

s u r r e n d e r  t o  a u t h o r i t i e s  and t e l l  a l l  he knew. Thus, A p p e l l a n t  i s  

i n  t h e  same p o s i t i o n  a s  t h e  de fendan t  i n  Washington v .  S t a t e ,  362 

So.2d 658 ( F l a .  1978) who s u r r e n d e r e d  when accompl ices  were appre-  

hended and he  knew he  was sough t .  

A s  t o  A p p e l l a n t ' s  a l l e g e d  remorse ,  t h e  t r i a l  c o u r t  c o r r e c t l y  

de termined t h a t  t h e  p r o f f e r e d  ev idence  o f  it was too  i n s u b s t a n t i a l  

t o  m e r i t  a  f i n d i n g .  Note t h a t  A p p e l l a n t  expressed  a  concern  about  

t h e  e l e c t r i c  c h a i r  t o  d e p u t i e s  (R 603) and i n  t h e  P.S.I .  r e p o r t ,  Ap- 

p e l l a n t  a p p a r e n t l y  con t inued  t o  m a i n t a i n  h i s  innocence .  ( R  2688) 

The c o u r t  p r o p e r l y  r e j e c t e d  o t h e r  s e l f - s e r v i n g  s t a t e m e n t s .  

No r e v e r s i b l e  e r r o r  appears .  



ISSUE V I I  

WHETHER THE EXCLUSION OF PROSPECTIVE JURORS 
OPPOSED TO THE DEATH PENALTY IMPROPERLY DENIED 
APPELLANT'S KIGHTS TO A J U R Y  DRAWN FROM A FAIR 
SECTION OF THE COMMUNITY. 

ARGUMENT 

The l o w e r  c o u r t  d i d  n o t  e r r  i n  r e f u s i n g  t o  impanel  two j u r i e s .  

A p p e l l a n t ' s  r e l i a n c e  G r i g s b y  v .  Mabry, - F.2d - i s  t o  no  a v a i l  as 

G r i g s b y  h a s  been r e j e c t e d .  See  Wainwright  v .  W i t t ,  - U.S. -9  - 

L.Ed.2d 841 W i t t  v .  Wainwright ,  - U.S. - , 36 Cr.L. 4227 ; Caru- 

t h e r s  v .  S t a t e ,  - So.2d - , 1 0  F.L.W. 1 1 4 ;  C o p e l a n d v .  S t a t e ,  457 

So.2d 1012 ( F l a .  1984)  G a f f o r d  v .  S t a t e ,  387 So2d 333 ( F l a .  1 9 8 0 ) ;  

W i t t  v .  S t a t e ,  - So.2d - , 10  F.L.W. 148. See a l s o ,  McCleskey v .  

Kemp, 753 F.2d 877 ( 1 1 t h  C i r .  1 9 8 5 ) ;  Smi th  v. Balkcom, 660 F.2d 573 

( 5 t h  C i r .  U n i t  B 1 9 8 0 ) ;  S p i n k e l l i n k  v .  Wainwright ,  578 F.2d 582 ( 5 t h  

C i r .  1 9 7 8 ) ;  Keeton v .  G a r r i s o n ,  742 F.2d 129 ( 4 t h  C i r .  1984) ; W i t t  

v .  Wainwright  , - F.2d - (1 1 t h  C i r .  1985) 



ISSUE V I I I  

WHETHER REVEKSILE ERROR APPEARS I N  THE TRIAL 
COURT'S INSTRUCTING THE J U R Y  ON THE PENALTY 
PHASE AND R E C E I V I N G  THEIR KECOMMENDATION ON A 
SUNDAY. 

ARGUMENT 

F i r s t  of a l l ,  Appel lant  cannot complain of t h i s  i s s u e  i n i t i a l l y  

on appea l  s i n c e  t h e r e  was no o b j e c t i o n  below t o  t h e  proceedings on 

Sunday. (R 2464 - 2538) The i s s u e  has  n o t  been preserved f o r  

a p p e l l a t e  review. See Rule 3.570 Rules of Criminal  Procedure.  

Secondly,  even i f  p roper ly  p rese rved ,  t he  p o i n t  i s  m e r i t l e s s .  

While a  judgment and sen tence  en te red  on a  Sunday may be void - a- 
ginbotham v .  S t a t e ,  101 So. 233 (1 924) - a  v e r d i c t  may be rendered 

by a  j u r y  and a d d i t i o n a l  o r  c o r r e c t i v e  i n s t r u c t i o n s  may be given on 

any day i n c l u d i n g  Sunday o r  any l e g a l  ho l iday .  Rule 3.540, Rules of 

Cr iminal  Procedure;  Hodge v.  S t a t e ,  10 So. 556 (1892);  49 F l a .  J u r .  

2d,  Sundays and Hol idays ,  8 1  0. 

S ince  t h e  judgment and sen tence  was n o t  imposed on a  Sunday (R 

324 - 329) no r e v e r s i b l e  e r r o r  appears  i n  t h e  c o u r t ' s  pena l ty  phase 

i n s t r u c t i o n s  and r e c e i p t  of t he  j u r y ' s  pena l ty  recommendatn on t h a t  

da t e .  



CONCLUSION 

The judgments and sen tences  should be a f f i rmed .  
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