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SUMMARY OF THE ARGUMENT 

ISSUE I. 

The trial court's failure to grant a severance denied 

Carl Puiatti his right to confrontation, forced him to face two 

accusers, and gave the State unfair advantage. 

ISSUE 11. 

The trial court erred by denying Carl Puiatti's motion 

to suppress post-arrest statements because the statements were 

the fruit of an arrest made without probable cause. 

ISSUE 111.. 

The trial court erred by overruling defense objections 

to the prosecutor's improper and prejudicial arguments to the 

jury. The prosecutor appealed to the fears of the women jurors 

and characterized Carl Puiatti as an animal. 

ISSUE IV. 

The prosecutor repeatedly advised the jury that they 

could "presume" premeditation from Mr. Puiatti's involvement in 

a felony murder. The trial court erroneously overruled a defense 

objection to this improper commentary, and then aggravated that 

error by refusing to instruct the jury that the aggravating factor 

of "cold, calculated, and premeditated" requires a heightened 

degree of premeditation. 

ISSUE V. 

At the penalty phase jury instruction conference, the 

a defense tendered an instruction listing several non-statutory 



mitigating circumstances which have been recognized by this Court. 

a This instruction was erroneously refused by the trial court. 

ISSUE VI. 

The trial court's findings in support of the death 

penalty are erroneous because (A) the court improperly found that 

the murder was "cold, calculated, and premeditated" where the 

evidence failed to establish a heightened degree of premeditation; 

( B )  the court ignored unrebutted evidence of brain damage in con- 

cluding that there was "no credible evidence whatsoever" that 

Mr. Puiatti was under the influence of mental or emotional dis- 

tress; (C) the court misinterpreted the evidence in concluding 

that Mr. Puiatti had not acted under the substantial domination 

of another person; (D) the court relied upon improper criterion 

in rejecting expert testimony relating to Mr. Puiatti's inability 

to conform his conduct to the requirements of law; (E) the court 

overlooked relevant evidence relating to the effect Mr. Puiatti's 

brain dysfunction had on his emotional stability as opposed to 

his thought processes in rejecting age as a mitigating circum- 

stance; and (F) the trial court erred by refusing to characterize 

Mr. Puiatti's cooperation with the police, capacity for rehabili- 

tation, and strong family background as "non-statutory mitigating 

circumstances" despite finding that Mr. Puiatti had presented 

favorable evidence with respect to these factors. 

ISSUE VII. 

The trial court denied a pretrial motion by the defense 

a to empanel two separate juries--one to determine guilt or inno- 



cence and another for the penalty phase of the trial. This was 

error because it resulted in the exclusion of jurors opposed to 

the death penalty from Mr. Puiatti's trial thereby denying him his 

Sixth Amendment right to a jury drawn from a fair cross-section 

of the community. 
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STATEMENT OF THE CASE 

Carl Puiatti was charged by indictment with the offenses 

of first degree murder, kidnapping, and robbery. (R13) Following 

a jury trial, Mr. Puiatti was found guilty of the offenses charged. 

(R2184-2185) 

The court subsequently accepted the advisory jury's 

recommendation and sentenced Mr. Puiatti to death. (R2694) The 

court also imposed consecutive life sentences on the robbery and 

kidnapping convictions. (R338,2697) 

Mr. Puiatti appeals his convictions and sentences. 



STATEMENT OF THE FACTS 

P r e t r i a l  

P r i o r  t o  t r i a l ,  t h e  defense  moved t o  suppress  s ta tements  

which had been ob ta ined  from Car l  P u i a t t i  fo l lowing  h i s  a r r e s t .  

(R159-163) The motion a l l e g e d ,  i n  p e r t i n e n t  p a r t ,  t h a t  t h e  s t a t e -  

ments had been ob ta ined  pursuant  t o  an i l l e g a l  a r r e s t  and i n  v i o -  

l a t i o n  of  Mr. F u i a t t i ' s  r i g h t  t o  counse l ,  

A t  t h e  ensuing hea r ing ,  t h e  evidence e s t a b l i s h e d  t h a t  

on August 20, 1983 a t  approximately 4  p.m. p o l i c e  o f f i c e r  William 

Moore stopped a  Toyota automobile on t h e  New J e r s e y  t u r n p i k e .  

(R477-479) O f f i c e r  Moore had observed t h a t  t h e  v e h i c l e ' s  l i c e n s e  

p l a t e  was improperly d i sp l ayed  i n  v i o l a t i o n  of t h e  New J e r s e y  

motor v e h i c l e  code.  (R481) The c a r  was occupied by M r .  P u i a t t i  

and Robert Glock. (R478-479) Mr. Glock was d r i v i n g .  (R479) 

When n e i t h e r  14r. P u i a t t i  nor  Mr. Glock could produce a  

d r i v e r ' s  l i c e n s e ,  O f f i c e r  Moore reques ted  t h e  v e h i c l e  r e g i s t r a -  

t i o n .  (R481-482) I l r .  P u i a t t i  opened t h e  g love  box t o  o b t a i n  t h e  

r e g i s t r a t i o n  and O f f i c e r  Moore observed a  handgun t h e r e i n .  (R482) 

O f f i c e r  Moore was handed t h e  r e g i s t r a t i o n  which i n d i c a t e d  t h a t  

t h e  v e h i c l e  was owned by an i n d i v i d u a l  named R i t c h i e .  (R483) M r .  

Glock expla ined  t h a t  M r .  R i t c h i e  was h i s  b ro the r - in - l aw .  (R485) 

O f f i c e r  Moore reques ted  and was g iven  permiss ion t o  

s ea rch  t h e  v e h i c l e .  (R483) The s e a r c h  r e s u l t e d  i n  t h e  s e i z u r e  o f  

two handguns. (R485) M r .  Glock expla ined  t h a t  t h e  suns belonged 

t o  h i s  b ro ther - in - law.  (R485) O f f i c e r  Moore t h e n  p laced  Mr. 

P u i a t t i  and M r .  Glock under a r r e s t  f o r  possess ion  of a  handgun 

without  a  pe rmi t .  (R486) M r .  Glock informed O f f i c e r  Moore t h a t  



Mr. Puiatti "knew nothing about the guns." (R489) After being 

transported to the police station, Mr. Puiatti requested that he 

be allowed to telephone his uncle, a New York police officer. 

(R496-498) The request was denied. (R497) 

At approximately 5 p.m., the police discovered, pursuant 

to a license check, that the Toyota automobile had been stolen and 

its owner was a homicide victim. (R529) The police then interro- 

gated Mr. Glock who admitted abducting a woman in Florida and 

stealing her car. (R535-536) Mr. Puiatti denied any knowledge of 

the crimes. (R538) 

On August 21, after being told that Mr. Glock had given 

a statement, Mr. Puiatti admitted his participation in the events 

leading to the death of Sharon Ritchie. (R549,598,704) 

On August 22, Mr. Puiatti filled out an application for 

the appointment of the Public Defender. (R707,718) This applica- 

tion was given to an individual connected with the Public Defender's 

Office. (R707,718) The same day Mr. Puiatti appeared before a 

judge for the first time. (R.550,710) 

Mr. Puiatti waived an extradition hearing and was trans- 

ported to Pasco County, Florida on August 24. (R601) After arriving 

in Pasco County, Mr. Puiatti and Mr. Glock gave a joint statement 

concerning their involvement in Mrs. R.itchiels death. (R607) 

Following arguments, the motion was denied. (R783) 

Mr. Puiatti also moved to sever his trial from that of 

his co-defendant. (R203-205) The motion alleged that severance 

was necessary to a fair and impartial trial. At the l~earing on 

the motion, defense counsel advised the court that the co-defen- 



dants  had given c o n f l i c t i n g  s t a t emen t s  and would i n  a l l  l i k e l i h o o d  

a s s e r t  i n c o n s i s t e n t  de fenses .  (R840-845) This mot ion  was a l s o  

denied.  (K846) The motion was renewed and aga in  denied s e v e r a l  

t imes dur ing  t h e  t r i a l .  (R1913-1914,1918,1937-1940,1984,2358) 

B .  T r i a l  

The evidence presen ted  a t  t r i a l  tended t o  e s t a b l i s h  

t h a t  on t h e  morning of August 1 6 ,  1983, Sher i lynn  R i t c h i e  l e f t  

home i n  h e r  Toyota automobile t o  go shopping. (R1835-1836,1862) 

L a t e r  t h a t  day,  M r s .  R i t c h i e ' s  body was d i scovered  nea r  t h e  s i d e  

of a road i n  r u r a l  Pasco County. (R1741) The ensuing autopsy 

r evea l ed  m u l t i p l e  gun sho t  wounds, i nc lud ing  a b u l l e t  wound t o  

t h e  c h e s t  which was considered t o  be t h e  cause  of d e a t h .  (R1800, 

1804) The medical  examiner opined t h a t  M r s .  R i t c h i e  had exp i r ed  

a between 12:25 p.m. and 2:25 p.m. t h a t  day.  (R1794) 

Four days l a t e r  on November 20, a  S t a t e  Trooper e f f e c t e d  

a t r a f f i c  s t o p  of a Toyota automobile on t h e  New J e r s e y  Turnpike.  

(R1849) The automobile was occupied by Robert Glock and Car l  

P u i a t t i .  (R1850-1855) Mr. Glock was d r i v i n g .  (R1850) Fken n e i t h e r  

occupant could produce a d r i v e r s  l i c e n s e ,  t h e  Trooper reques ted  

t h e  v e h i c l e  r e g i s t r a t i o n .  (R1850-1851) The r e g i s t r a t i o n  revea led  

t h a t  t h e  v e h i c l e  was owned by William R i t c h i e .  (R1853) A f t e r  

observing a handgun i n s i d e  t h e  c a r ,  t h e  Trooper a r r e s t e d  M r .  

Glock and M r .  P u i a t t i  f o r  possess ion  of a weapon without  a ;permit .  

(R1853-1854,1857) 

Mr. Glock and M r .  P u i a t t i  were t r a n s p o r t e d  t o  t h e  l o c a l  

p o l i c e  s t a t i o n  where a l i c e n s e  check r evea l ed  t h a t  t h e  Toyota 

a automobile had been r epo r t ed  s t o l e n .  (R1864-1868) M r .  Glock and 



Mr. Puiatti subsequently gave statements implicating themselves 

a in the kidnapping, robbery, and murder of Sherilynn Ritchie. 

(R1882, State's Ex.Nos. 41 and 42) 

According to their statements, Mr. Glock and Mr. Puiatti 

were at a mall in Bradenton on the morning of August 16, 1983. 

They were looking for a car to steal when Mrs. Ritchie attempted 

to exit her car. Nr. Glock and Mr. Ritchie forced her back in- 

side and they got in with her and drove away. Mr. Glock was 

armed with a .32 caliber revolver and Mr. Puiatti had a .22 caliber 

derringer. They took $50 from Mrs. Ritchie's purse and then 

forced her to cash a check for $100 at her bank. 

They drove north and subsequently reached a rural orange 

grove where they let Mrs. Ritchie out of the car. They then drove 

away. 

• According to Mr. Puiatti's statement, after they had 

driven a short distance, Mr. Glock told him, "hey man we have to 

kill her." Although Mr. Puiatti "didn't want to," he eventually 

turned the car around and drove back to where Mrs. Ritchie was 

standing. After they had obtained Mrs. Ritchie's wedding ring, 

Mr. Puiatti shot her in the chest and drove off. Mr. Glock 

noticed that Mrs. Ritchie was still standing and told Mr. Puiatti 

to go back. Mr. Puiatti drove by Mrs. Ritchie again, shooting 

her in the chest. When she did not fall, Mr. Glock took the gun 

from Mr. Puiatti and shot her three times. 

According to Mr. Glock's statement, it had been Mr. 

Puiatti who had suggested shooting Mrs. Ritchie. 

The evidence further indicated that Mr. Glock and Mr. 

Puiatti both waived extradition. (R1890) After returning to 



F l o r i d a ,  they  gave a j o i n t  s ta tement  i n  which they  agreed t h a t  i t  

was M r .  Glock who f i r s t  suggested shoot ing  M r s .  R i t c h i e .  (R1984- 

2023) 

Following c l o s i n g  arguments,  t h e  j u ry  r e t i r e d  f o r  t h e i r  

d e l i b e r a t i o n s  and subsequent ly  from M r .  P u i a t t i  and M r .  Glock 

g u i l t y  of t h e  o f f e n s e s  charged.  (R2184-2185) 

C .  Pena l ty  Phase 

A t  t h e  p e n a l t y  phase proceeding be fo re  t h e  advisory  

j u r y ,  t h e  S t a t e  e l e c t e d  t o  r e l y  upon t h e  evidence which had been 

adduced a t  t r i a l .  (R2218) 

D r .  Donald Delbeato ,  a c l i n i c a l  f o r e n s i c  p sycho log i s t ,  

t e s t i f i e d  on beha l f  of t h e  defense .  (R2222) D r .  Delbeato had 

performed a s e r i e s  of psychologica l  t e s t s  upon M r .  P u i a t t i .  

a (R2227-2228) These t e s t s  r evea l ed  t h a t  M r .  P u i a t t i  s u f f e r e d  from 

a b r a i n  dysfunc t ion  which caused him t o  f u n c t i o n  a t  t h e  emotional  

l e v e l  of a young a d o l e s c e n t .  (R2238-2245) This  dysfunc t ion  became 

p a r t i c u l a r l y  pronounced when M r .  P u i a t t i  was under s t r e s s ,  caus ing  

him t o  be more v i o l e n t ,  more a g g r e s s i v e ,  more e a s i l y  i n f luenced ,  

and s u s c e p t i b l e  t o  manipulat ion by another  person .  (R2249) D r .  

Delbeato opined t h a t  M r .  P u i a t t i  was under s t r e s s  a t  t h e  t ime of  

t h e  cr ime.  (R2297) 

D r .  Richard Meadows, a p s y c h i a t r i s t ,  t e s t i f i e d  t h a t  

he had in te rv iewed Mr. P u i a t t i ,  reviewed t h e  ev idence ,  and s t u d i e d  

t h e  psychologica l  examinations which had been done by D r .  Delbeato .  

(R2405-2406) D r .  Meadows s t a t e d  t h a t  he  was "ce r t a in"  t h a t  M r .  

P u i a t t i  s u f f e r e d  from b r a i n  damage. (R2659) A s  a consequence of 

a t h i s  mental  c o n d i t i o n ,  M r .  P u i a t t i  was e a s i l y  in f luenced  and had 



difficulty resisting encouragement. (R2425,2664) Dr. Meadows 

a opined that Mr. Puiatti was under the substantial domination of 

another person at the time of the crime. (R2425) Dr. Xeadows 

further opined that Mr. Puiatti was under the influence of extreme 

mental or emotional disturbance at the time of the crime as a 

result of his mental illness combined with a series of personal 

and emotional crises which he had recently incurred. (R2415-2425) 

Dr. Meadows concluded his testimony by stating that Mr. Puiatti 

had a nonviolent personality and that he was capable of rehabili- 

tation. (R2424,2427) 

Mr. Puiatti's mother, father, and brother also testified 

on his behalf. (R2362-2398) These witnesses described Mr. Puiatti 

as a nonviolent person who had suffered a series of personal set 

backs in recent years including a separation from his wife and 

• t-he death of his child. (R2371-2387,2391,2399) 

Following closing arguments, the jury retired for their 

deliberations and subsequently returned a death recommendation 

by a vote of 11 to 1. (R2531) 

Thereafter, on May 16, 1984, the court entered its 

findings in support of the death sentence. (R312-319) The court 

found the presence of three apnauating factors: the murder was 

committed for the purpose of avoiding arrest; the capital felony 

was committed for pecuniary gain; and the murder was cold, calcu- 

lated, and premeditated. (R313-314) The court did not specifically 

find any mitigating factors, either statutory or nonstatutorg, 

but did indicate that "it did weigh the fact of the confessions 

favorable" to Mr. Puiatti; that it considered evidence that Nr 



Puiatti was capable of rehabilitation in Mr. Puiattits "favor;" 

a and that it was "convinced" that Mr. Puiatti "comes from a very 

fine family." (R319) 

In addition to the sentence of death, the court imposed 

consecutive life sentences on the robbery and kidnapping convic- 

tions. (R338,2697) 



ISSUE I. 

THE TRIAL COURT ABUSED ITS DISCRE- 
TION BY DENYING CARL PUIATTI'S 
?.TOTION TO SEVER HIS TRIAL FROM THAT 
OF IiIS CO-DEFENDANT . 

Carl Puiatti and Robert Glock were charged with the 

robbery, kidnapping, and first degree murder of Sharilyn Ritchie. 

Prior to trial, Mr. Puiatti's defense attorney moved for severance 

noting that the codefendants had given antagonistic post-arrest 

statements which could create the potential for Bruton (Bruton - v. 

United States, 391 U.S. 123, 88 S.Ct. 1620, 20 L.Ed.2d 476 (1968)) 

problems in the event of a joint trial. Defense counsel also ad- 

vised the court of the likelihood of inconsistent defenses, and 

emphasized that the potential for prejudice would be particularly 

acute in this capital proceeding wherein the jury would be called 

upon to make a decision not only as to Mr. Puiatti's guilt or 

innocence but whether he should live or die as well. Following 

arguments, the motion was denied. Mr. Puiatti renewed his motion 

several times during trial, and each time it was again denied. 

Although the granting or denying of a motion for 

severance is normally discretionary (Crum v. State, 398 So.2d 810 

(Fla.1981)), the trial court abused its discretion in this case. 

Florida Rule of Criminal Procedure 3.152(b)(1) directs the trial 

court to order severance whenever necessary "to promote a fair 

determination of the guilt or innocence of one or more defendants." 

This rule is consistent with the American Bar Association stan- 

dards relating to joinder and severance which suggest that 

m 



severance should be granted whenever it appears that potential 

a prejudice may arise at trial. Crum v. State, 398 So.2d at 811. 

In this case, the potential for prejudice was readily 

apparent prior to trial and this prejudice became increasingly 

evident as the proceedings progressed through the trial and penalty 

phase. This prejudice accrued from three primary sources: (a) 

antagonistic post-arrest statements which had been given by the 

codefendants following their arrest; (b) inconsistent and con- 

flicting penalty phase defenses; and (c) penalty phase jury in- 

structions and prosecutorial comments relating thereto which were 

relevant to codefendant Glock's case but were prejudicial error 

as to Mr. Putatti. 

The Trial Court's Failure To Grant A Severance 
Resulted In The Denial Of Carl Puiatti's Con- 
stitutional Right To Confrontation. 

In McCray v. State, 416 So.2d 804 (Fla.1982), the Court 

held that severance is appropriate where the jury could be con- 

fused or improperly influenced by evidence which applies to only 

one of several defendants. This Court further stated that: 

A type of evidence that can cause confusion 
is the confession of a defendant which, by 
implication, affects a codefendant, but which 
the jury is supposed to consider only as to 
the confessing defendant and not as to the 
others. A severance is always required in 
this circumstance. Bruton v-. united States, 
391 U.S. 123. 88 S.Ct. 1620. 20 L.Ed.2d 476 

416 So.2d at 806, citation original. 

In the present case, codefendants Gloak and Puiatti each 

made statements following their arrest in which they admitted 



participating in the offenses charged. However, Mr. Glock claimed 

that the idea for the murder had originated with Mr. Puiatti, 

while Mr. Puiatti claimed that it was Ilr. Glock who had been the 

motivating force behind the crime. The defendants also gave a 

subsequent joint statement in which they agreed that the murder 

had been Mr. Glock's idea. 

In denying the motion for severance, the trial court 

reasoned that the joint statement constituted interlocking con- 

fessions. The trial court was correct in holding that severance 

is not required where the codefendants have given interlocking 

confessions. Parker v. Randolph, 442 U.S. 62, 99 S.Ct. 2132, 60 

L.Ed.2d 713 (1979). Thus the joint statement was admissible at 

trial. However, the court erred by ruling that the initial state- 

ments, in which each codefendant implicated the other as the 

instigator and motivating force behind the murder, could be ad- 

mitted too. This constituted prejudicial error and denied Mr. 

Puiatti his right to confrontation. Bruton v. United States, 

391 U.S. at 127-128. 

Neither codefendant took the stand at trial. The pros- 

ecution's case against the defendants rested primarily upon their 

post-arrest statements which were admitted over defense objection. 

The trial court instructed the jury that the initial statements 

could be used only against the defendant who gave it and could 

not be considered as evidence of a codefendant's guilt. 

The trial court's finding that each defendant's initial 

statement was admissible only against the defendant who gave it 

brings this case squarely within the language of McCray v. State 



which was quoted above. The jury's exposure to Mr. Glock's claim 

that Ilr. Puiatti was the instigator of the crime created the 

likelihood that the jury would be confused or improperly influenced 

by this inadmissible evidence. As this Court stated in McCray, 

' 1  [a] severance is always required in this circumstance." 416 So.2d 

at 806. However, instead of granting a severance, the trial court 

attempted to cure the resultant prejudice to Mr. Puiatti by qiving 

a limiting instruction." This was insufficient . Bruton v. 

United -- States, 391 U.S. at 139. In Rruton situations, the "prac- 

tical and human limitations of the jury system" override the 

premise that the jury will follow the trial court's instruction. 

Bruton v. United States, 391 U.S. at 135. 

The procedure which the trial court should have followed 

is set forth in Florida Rule of Criminal Procedure 3.152(b)(2). 

Under this rule, if the court determines that the statement of 

one codefendant is inadmissible against the other, it shall re- 

quire the State to elect one of the following courses: (1) a 

joint trial at which evidence of the statement would be excluded; 

(2) a joint trial at which the statement is admitted only after 

prejudicial references to the other defendant have been excised; 

or (3) severance. 

The court's failure to follow the foregoing procedure 

violated Rule 3.152(b)(2), denied Mr. Puiatti his right of con- 

frontation, and resulted in severe prejudice which became in- 

creasingly apparent as the trial proceeded to the penalty phase. 

--- ---- 

The court instructed the jury that Mr. Glock's oral statement 
"was admissible against Mr. Glock, and only Mr. Glock" and should 
not be considered as evidence against Mr. Puiatti. (R.1914) 



At the penalty phase hearing, the defense presented substantial 

evidence on Mr. Puiatti's behalf concerning the applicability of 

the following statutory mitigating circumstances: the defendant 

acted under the influence of extreme mental or emotional distur- 

bance (Fla.Stat. Ch.921.141(6)(b)); and the defendant acted under 

extreme duress or the substantial domination of another (Fla.Stat. 

Ch.921.141(6) (e)). 

Dr. Donald Delbeato, a forensic psychologist, testified 

that Mr. Puiatti suffered from a brain dysfunction which caused 

him to be "[vlery easily manipulated" by another person. (R2249) 

Dr. Delbeato concluded that due to Mr. Puiatti's brain dysfunction, 

combined with the stress he was under at the time of the incident, 

caused him to be easily influenced and more easily dominated by 

another individual. (R2249,2251) 

a Dr. Delbeato's conclusions were supported by the testi- 

mony of Dr. Richard Meadows. Dr. Meadows, a psychiatrist, opined 

that at the time of the incident Mr. Puiatti was under the sub- 

stantial domination of another person. (R2425) Dr. Meadows ex- 

plained that because of the brain dysfunction Mr. Puiatti was 

"easily influenced" and his capacity to conform his conduct to 

the requirements of law was "substantially inpaired." (R2425-2426) 

The expert testimony of Dr. Delbeato and Dr. Meadows 

constituted strong and convincing evidence in support of the 

statutory mitigating circumstances noted above. However, this 

expert testimony was severely discredited and sharply contradicted 

by Mr. Glock's claim that the idea for the murder had originated 

with Mr. Puiatti. Even though Mr. Glock had indicated in a later 



' a t h e  damage had been done and t h e  i n i t i a l  p r e j u d i c e  remained. M r .  

Glock 's  c o n t r a d i c t o r y  a s s e r t i o n s  could on ly  confuse  t h e  j u r y  and 

2 1  s i n c e  he  d i d  n o t  t a k e  t h e  s t and  a t  t r i a l , -  h e  was n o t  s u b j e c t  t o  

cross-examination a s  t o  which a s s e r t i o n  was i n  f a c t  t h e  t r u t h .  

Thus, t h e  j u r y ' s  exposure t o  M r .  Glock 's  i nadmis s ib l e  

c la im t h a t  Mr. P u i a t t i  had been t h e  i n s t i g a t o r  and moving f o r c e  

behind t h e  murder genera ted  a  c loud of doubt over  M r .  P u i a t t i ' s  

pena l ty  phase de fense .  This p r e j u d i c i a l  evidence may w e l l  have 

caused t h e  j u r y  t o  r e j e c t  t h e  m i t i g a t i n g  evidence,  thereby  t i p p i n g  

t h e  s c a l e s  i n  f avo r  of  a  dea th  recommendation. A s  t h e  Bruton 

cou r t  recognized ,  t h e  admission a t  a  j o i n t  t r i a l  of t h e  incr im- 

i n a t i n g  e x t r a j u d i c i a l  s ta tements  of  a  n o n t e s t i f y i n g  codefendant 

can have "devas ta t ing"  consequences, adding " s u b s t a n t i a l ,  perhaps 

even c r i t i c a l  weight t o  t h e  Government's c a s e . "  391 U.S. a t  128. 

The T r i a l  C o u r t ' s  F a i l u r e  To Grant A Severance 
Forced Car l  P u i a t t i  To Stand T r i a l  Before Two 
Accusers A s  A Resu l t  Of His Codefendant ' s  An- 
t a g o n i s t i c  Pena l ty  Phase Defense. 

The p o s s i b i l i t y  of c o n f l i c t i n g  defenses  i s  no t  i n  and 

of  i t s e l f  s u f f i c i e n t  grounds f o r  severance .  McCray v .  S t a t e ,  

416 So.2d 804,806 (F la .1982) .  However, where one codefendant goes 

beyond accusing t h e  o t h e r  of t h e  crime and o f f e r s  evidence t o  

prove t h a t  accusa t ion ,  severance i s  r e q u i r e d .  Crum v .  S t a t e ,  

2' M r .  Glock took t h e  s t and  dur ing t h e  p e n a l t y  phase f o r  t h e  
very l i m i t e d  purpose of t e s t i f y i n g  t h a t  he  had no p r i o r  c r imina l  
conv ic t ions .  Accordingly,  M r .  Glock was n o t  s u b j e c t  t o  c r o s s -  
examination w i t h  r e s p e c t  t o  h i s  p o s t - a r r e s t  s t a t emen t s .  See 
McCrae v .  S t a t e ,  395 So.2d 1145,1152 (F la .1980) .  



398 So.2d 810,812 (F la .1981) .  Under such c i rcumstances ,  t h e  de- 

0 fendant  i s  denied due process  of law because he i s  forced  " t o  

s t and  t r i a l  be fo re  two accusees :  t h e  S t a t e  and h i s  codefendant ."  

398 So.2d a t  811-812. 

A t  t h e  pena l ty  phase hear ing  i n  t h i s  c a s e ,  p s y c h i a t r i c  

test imony was presen ted  on M r .  P u i a t t i ' s  beha l f  which tended t o  

i n d i c a t e  t h a t  he was under t h e  s u b s t a n t i a l  domination of  codefen- 

dant  Glock a t  t h e  t ime of  t h e  cr ime.  Although no t  r e b u t t e d  by 

t h e  S t a t e ,  t h i s  evidence was c o n t r a d i c t e d  by p s y c h i a t r i c  tes t imony 

presen ted  by codefendant Glock which i n d i c a t e d  t h a t  Mr. Glock would 

no t  have p a r t i c i p a t e d  i n  t h e  crime bu t  f o r  h i s  a s s o c i a t i o n  wi th  

M r .  P u i a t t i .  (R2342) Mr. Glock 's  evidence d i s c r e d i t e d  t h e  psy- 

c h i a t r i c  tes t imony which had been p re sen ted  on beha l f  of  Mr. 

P u i a t t i  and may w e l l  have in f luenced  t h e  advisory  ju ry  t o  r e j e c t  

t h e  s t a t u t o r y  m i t i g a t i n g  c i rcumstances  of extreme duress  and sub- 

s t a n t i a l  domination of ano the r  pe r son .  I n  f a c t ,  t h e  p r e j u d i c e  

t o  M r .  P u i a t t i  i s  r e a d i l y  apparent  from t h e  t r i a l  c o u r t ' s  f i n d i n g s  

i n  suppor t  of  t h e  dea th  sen tence .  I n  r e j e c t i n g  t h e  m i t i g a t i n g  

c i rcumstances  of extreme duress  and s u b s t a n t i a l  domination of  

a n o t h e r ,  t h e  c o u r t  concluded: 

The op in ions  by t h e  two psycho log i s t s  t h a t  , 
each r e s p e c t i v e  defendant was dominated by 
t h e  o t h e r  a r e  simply devoid of c r e d i b i l i t y .  
(R346) 

Thus, t h e  c o u r t ' s  conc lus ion  t h a t  t h e s e  m i t i g a t i n g  c i r -  

cumstances had no t  been e s t a b l i s h e d  was based ,  a t  l e a s t  i n  p a r t ,  

on evidence which had been presen ted  no t  by t h e  S t a t e  bu t  by M r .  

P u i a t t i ' s  codefendant .  The evidence p re sen ted  by codefendant 

Glock added s i g n i f i c a n t  weight t o  t h e  S t a t e ' s  c a s e  a g a i n s t  M r .  



Puiatti thereby denying Mr. Puiatti his right to due process of 

law. 

The Trial Court's Failure To Grant A Severance 
Resulted In The Jury Being Improperly Exposed 
To Improper Instructions And Prosecutorial 
Argument Relating To The Nonexistence Of The 
Mitigating Factor Of No Significant Prior 
Criminal Activity. 

This Court has held that where the defendant waives the 

mitigating factor of no significant criminal activity (Fla.Stat, 

§921.141(6)(a)), the State is precluded from arguing the nonexis- 

tence of this mitigating circumstance. Maggard v. State, 399 

So.2d 973 (Fla.1981). Moreover, in instructing the jury, the 

court should exclude the waived aggravating circumstance from the 

list of mitigating factors read to the jury. Maggard v. State, 

In this case, while Mr. Puiatti waived any reliance 

upon this mitigating circumstance (R206,2453), codefendant Glock 

did not. The trial court elected to instruct the jury on the 

mitigating circumstance over Mr. Puiatti's objection. Moreover, 

the prosecutor emphasized the nonexistence of this mitigating 

circumstance as to Mr. Puiatti on his closing argument: 

Mitigating circumstances in this particular 
case--number one is that the defendant has 
no significant history of prior criminal 
activity. I believe you heard the evidence. 
You know who has a rior significant history 
and who doesn't.. . .- 51 (R2474) 

I' One of Ilr. Puiatti's penalty phase witnesses had alluded to 
the fact that Mr. Puiatti had a prior burglary conviction. a 



The jury instruction and prosecutorial comment on the 

nonexistence of the waived mitigating factor constituted rever- 

sible error. Maggard v. State, 399 So.2d at 978. Mitigating 

circumstances are solely for the defendant's benefit and once 

waived they become irrelevant to the jury's consideration. 

Significantly, the jury's exposure to the irrelevant 

instruction and prosecutorial comment thereon was a direct result 

of the trial court's failure to grant severance. This Court has 

recognized that severance should be granted where the jury could 

be confused or improperly influenced by evidence which ayplies 

to only one of the codefendants. McCray v. State, 416 So.2d at 

806. Such was the case here where the mitigating factor of no 

significant history of prior criminal activity was relevant only 

to codefendant Glock. 

Once the jury became advised of the fact that no signi- 

ficant history of prior criminal activity is a statutory mitigating 

factor, the potential was created for the jury to be improperly 

influenced by Mr. Puiatti's inability to establish this mitigating 

factor in his defense. This potential for abuse became even 

greater when the prosecutor argued to the jury that: 

You know who has a prior significant history 
and who doesn't . . . .  
(R2474) 

The prosecutor's thinly veiled insinuation that Ilr. 

Puiatti had "a prior significant history" was grossly unfair and 

highly prejudicial. The only evidence before the jury on this 

issue was that Mr. Puiatti had a prior burglary conviction. 

Whether or not Mr. Puiatti has a "significant" history of criminal 



activity as a result of the burglary conviction would have been 

a question for the jury if the existence or nonexistence of the 

mitigating circumstance had been properly at issue. See Salvatore 

v. State, 366 So.2d 745,748 (~la.1979)4/ However, because Mr. 

Puiatti had waived this mitigating factor, he was precluded from 

arguing that his prior record was insignificant. llaggard v. 

State, 399 So.2d at 978. Thus, the joint trial gave the State 

unfair advantage while denying Ilr. Puiatti due process of law. 

D. - 

Summary 

The trial court's failure to grant a severance denied 

Carl Puiatti his right to confrontation, forced him to face two 

accusers, and gave the State unfair advantage. As a result, the 

jury was exposed to prejudicial evidence, prosecutorial comment, 

and instructions which would have been inadmissible if Mr. Puiatti's 

trial had been properly severed from that of his codefendant. 

Accordingly, Carl Puiatti's convictions and sentences should be 

reversed, and this cause remanded for a new trial. 

In Salvatore, the trial court found that a prior burglary 
conviction did not constitute a "significant" history of criminal 
activity. 



ISSUE 11. 

CARL PUIATTI'S MOTION TO SUPPRESS 
POST-ARREST STATEMENTS WAS IMPRO- 
PERLY DENIED WHERE IT WAS ESTAB- 
LISHED THAT THE STATEMENTS WERE 
THE PRODUCT OF AN ILLEGAL DETENTION. 

At the time of his initial detention, Carl Puiatti was 

a passenger in an automobile driven by Robert Glock on the New 

Jersey turnpike. The automobile was stopped by a State Trooper 

because its license plate was improperly displayed. Neither Mr. 

Puiatti nor Mr. Glock could produce a driver's license and the 

vehicle registration indicated that the car belonged to an indi- 

vidual named Ritchie. Mr. Glock explained that Mr. Ritchie was 

his brother-in-law. 

When Mr. Puiatti had opened the glove compartment to 

obtain the vehicle registration, the trooper observed a handgun 

• inside. After obtaining consent to search, the trooper seized 

two handguns from the glove compartment. Mr. Glock explained 

that the handguns belonged to his brother-in-law. 

The trooper arrested Mr. Puiattt and Mr. Glock for 

possession of a handgun without a permit. Mr. Glock immediately 

informed the trooper that Mr. Puiatti "knew nothing about the 

guns." (R489) Nevertheless, Mr. Puiatti continued to be detained 

along with Mr. Glock. They were transported to a police station 

where the police subsequently ascertained that the automobile had 

been stolen and its obmer was a suspected homicide victim. The 

next day Mr. Puiatti made a statement incriminating himself in 

the instant offenses. After being extradited to Florida, Mr. 

Puiatti made an additional statement in conjunction mith Mr. Glock. 



It i s  c l e a r  t h a t  s t a t emen t s  which a r e  t h e  product  of  an 

i l l e g a l  d e t e n t i o n  a r e  i nadmis s ib l e  a t  t r i a l .  Dunaway v .  New York, 

442 U.S. 200, 99 S .Ct .  2248, 60 L.Ed. 2d 824 (1979) . I n  t h i s  

c a s e ,  t h e  New J e r s e y  S t a t e  Trooper lacked probable  cause  t o  i n i -  

t i a l l y  d e t a i n  M r .  P u i a t t i  f o r  pos ses s ion  of a  handgun without  a  

pe rmi t .  Because t h e  i n i t i a l  d e t e n t i o n  was i l l e g a l ,  t h e  t r i a l  

c o u r t  should have gran ted  Mr. P u i a t t i ' s  motion t o  suppress  t h e  

s t a t emen t s .  

I n  denying M r .  P u i a t t i ' s  motion,  t h e  t r i a l  cou r t  took 

j u d i c i a l  n o t i c e  of  t h e  New J e r s e y  f i r ea rms  s t a t u t e  (N.J .S .  2C:39-2) 

which provides  t h a t  a  f i r e a r m  found w i t h i n  a  v e h i c l e  i s  presumed 

t o  be i n  t h e  posses s ion  of a l l  t h e  occupants of t h a t  v e h i c l e .  

This  p r o v i s i o n  i s  c o n s i s t e n t  w i t h  F l o r i d a  c a s e  law which recog-  

n i z e s  t h a t  pos ses s ion  of contraband may be j o i n t  a s  w e l l  a s  con- 

s t r u c t i v e .  Smith v .  S t a t e ,  363 So.2d 21 (F la .3d  DCA 1978) .  

However, i n  t h i s  c a s e ,  even i f  t h e  t roope r  had probable  cause  t o  

a r r e s t  Plr. P u i a t t i  pursuant  t o  t h e  foregoing  presumption,  t h a t  

probable  cause  d i s s i p a t e d  when Mr. Glock, t h e  d r i v e r  of t h e  

v e h i c l e ,  claimed s o l e  possess ion  of t h e  weapons. 

I n  S t a t e  v .  Humphreys, - 54 N . J .  406, 255 A.2d 273 (1969),  

t h e  New J e r s e y  Supreme Court d i s cus sed  t h e  v a l i d i t y  of t h e  f i r e -  

arms presumption and concluded t h a t  t h e  s t a t u t e  would be uncon- 

s t i t u t i o n a l  a s  a p p l i e d  under c e r t a i n  c i rcumstances .  The cou r t  

explained : 

For example, i f  owner-driver of an automobile 
had a  gun locked i n  t h e  glove compartment o r  
t runk  of h i s  c a r ,  t o  which he  he ld  t h e  key,  
i t  would v i o l a t e  common sense  t o  conclude 
t h a t  o t h e r  occupants of  t h e  v e h i c l e  might be  



presumed t o  be  i n  pos se s s ion  of i t ,  and e s -  
p e c i a l l y  where they  were unaware of i t s  
presence  and had no power o f  c o n t r o l  over  i t .  
255 A.2d a t  2 7 7 .  

S i m i l a r l y ,  i n  S t a t e  v .  R i l e y ,  69 N . J .  217, 352 A.2d 257 (1976),  

t h e  Court no ted  t h a t  i f  one occupant i s  found t o  be  i n  s o l e  

pos se s s ion  of t h e  f i r e a r m ,  t h e  o t h e r  occupants would n o t  be i n  

v i o l a t i o n  of t h e  s t a t u t e .  352 A.2d a t  259, n o t e  3 .  

The Appel lant  recognizes  t h a t  p robable  cause  t o  a r r e s t  

i s  n o t  t o  be equated w i t h  proof beyond a  r ea sonab le  doubt .  S t a t e  

v .  Out ten,  206 So.2d 392 (F la .1962) .  However, t h e  reason ing  

under ly ing  t h e  New J e r s e y  d e c i s i o n s  c i t e d  above simply r e f l e c t s  

a  common sense  approach t o  t h e  f i r e a r m s  presumption.  This  same 

common sense  reason ing  i s  a p p l i c a b l e  t o  a  de t e rmina t ion  a s  t o  

whether p robable  cause  e x i s t s  f o r  an  a r r e s t .  

a Here M r .  Glock claimed s o l e  and e x c l u s i v e  pos se s s ion  of 

t h e  f i r e a r m s  which were found i n  t h e  g love  compartment of t h e  

automobi le .  M r .  G lock ' s  c la im was c o n s i s t e n t  w i t h  t h e  f a c t  t h a t  

he  was t h e  d r i v e r  of t h e  c a r  and a s s e r t e d  a  possessory  i n t e r e s t  

i n  t h e  v e h i c l e .  Under t h e s e  c i rcumstances ,  where M r .  Glock 

claimed s o l e  pos se s s ion  of t h e  f i r e a r m s ,  i t  would v i o l a t e  common 

sense  t o  conclude t h a t  M r .  P u i a t t i  would be  presumed t o  be i n  

pos se s s ion  of t h e  guns.  The re fo re ,  t h e  t r o o p e r  l acked  probable  

cause  t o  a r r e s t  M r .  P u i a t t i  f o r  t h e  o f f e n s e  of pos se s s ion  of  a  

handgun wi thout  a  p e r m i t .  

A t  t h e  h e a r i n g  on t h e  motion t o  supp re s s ,  t h e  a r r e s t i n g  

o f f i c e r  t e s t i f i e d  t h a t  t h e  only  b a s i s  f o r  M r .  P u i a t t i ' s  a r r e s t  

was t h e  purpor ted  f i r e a r m  permi t  v i o l a t i o n .  The a r r e s t  l e d  t o  

a M r .  P u i a t t i  being t r a n s p o r t e d  t o  t h e  p o l i c e  s t a t i o n  where he  gave 



incriminating statements relating to the instant offenses after 

being detained overnight. These statements, along with Mr. 

Puiatti's subsequent statement three days later, were the fruits 

of the illegal detention and their admission at trial violated 

Mr. Puiatti's constitutional rights under the Fourth and Fourteenth 

Amendments. 

For these reasons, Carl Puiatti's convictions should be 

reversed and this cause remanded for a new trial. 



ISSUE 111. 

CARL PUIATTI WAS DENIED HIS RIGHT 
TO A FAIR TRIAL BY THE PROSECUTOR'S 
INFLAMMATORY AND PREJUDICIAL STATE- 
TENTS TO THE JURY. 

Carl Puiatti was charged with the kidnapping, robbery, 

and murder of Sharilyn Ritchie. In his opening statement to the 

jury, the prosecutor described these offenses as "what is probably 

most any woman's nightmare." (R1727) Appellant's objection to 

this statement was overruled and his motion for mistrial denied. 

(R1734) Thereafter, in his closing argument, the prosecutor 

characterized Mr. Puiatti as an animal by describing Appellant's 

participation in the offenses as follows: 

It's like hungry wolves circling around a 
rabbit someplace who has no idea what's 
about to happen, and when the time is right 
they pounce upon their prey. 
(R2122) 

Appellant's objection to the foregoing statement was also over- 

ruled. (R2122) 

The prosecutor's inflammatory remarks were clearly im- 

proper and prejudicial. The prosecutor's description of the 

crime as "any woman's nightmare" was a calculated appeal to the 

fears of the women on the jury, the natural effect of which would 

be an adverse emotional feeling toward Mr. Puiatti. This techni- 

que of asking jurors to place themselves in the position of the 

victim, sometimes referred to as the "Golden Rule argument" 

(Lucas v. State, 335 So.2d 566,567 (Fla.lst DCA 1976)) is improper 

because it tends to deprive a defendant of a fair trial by an 

impartial jury. Adams v. State, 192 So.2d 762 (Fla.1966). 



The prosecutor's characterization of Mr. Puiatti as an 

animal was also improper. See Blunt v. State, 397 So.2d 1047, 

1048 (Fla.4th DCA 1981). "It is undoubtedly improper in the pros- 

ecution of persons charged with a crime for the representation of 

the state to apply offensive epithets to defendant's or their 

witnesses and engage in vituperative characterizations of them." 

Johnson v. State, 88 Fla. 461, 102 So. 549,550 (1924). 

By overruling defense counsel's objections to the pros- 

ecutor's improper remarks, the trial court violated its duty to 

restrain counsel in the use of improper argument. As this Court 

emphasized in Blanco v. State, 150 Fla. 98, 7 So.2d 333,339 (1942): 

When it is made to appear that a prosecuting 
officer has overstepped the bounds of that 
propriety and fairness which shou1.d charac- 
terize the conduct of a state's counsel in 
the prosecution of a criminal case, or where 
a prosecuting attorney's argument to the 
jury is undignified and intemperate, and 
contains aspersions, improper insinuations, 
and assertions of matters not in evidence, or 
consists of an appeal to prejudice or 
sympathy calculated to unduly influence a 
t;ial jury, the trial judge should not only 
sustain an objection to such improper conduct 
when obiection is offered. but should so af- 
firmatively rebuke the offending prosecuting 
officer as to impress upon the jury the gross 
imvrovrietv of being influenced bv irn~rover 
arguments. 

The trial court not only failed to rebuke the prosecution in this 

case, but actually overruled defense counsel's objections, thereby 

aggravating the prejudicial effect of the remarks. See Edwards 

v. State, 428 So.2d 357 (Fla.3d DCA 1983). 

The prosecutor's inflammatory appeals to the fears and 

passions of the jurors not only infected the fairness of the 

trial itself, but that of the penalty phase as well. Since the 



passions of the jurors had already been inflamed, they could not 

be expected to make a rational and unbiased decision as to whether 

Mr. Puiatti should live or die. 

Accordingly, Carl Puiatti's convictions should be re- 

versed, his sentence vacated, and this cause remanded for a new 

trial. 



ISSUE IV. 

THE TRIAL COURT ERRED BY OVER- 
RULING A DEFENSE O B J E C T I O N  TO THE 
PROSECUTOR'S CLOSING ARGUMENT 
WHICH ADVISED THE JURY THAT THEY 
COULD PRESUTIE PREMEDITATION FROM 
MR. PUIATTI'S 11.JVOLVEMENT I N  A FELONY 
MURDER. 

I n  h i s  c l o s i n g  argument t o  t h e  t r i a l  j u r y ,  t h e  prosecu tor  

d i scussed  t h e  concept of premedi ta ted murder and then  went on t o  

s t a t e :  

The o t h e r  type  of f i r s t - d e g r e e  murder--and 
bo th  of t h e s e  t h e o r i e s  a r e - - ava i l ab l e  t o  you 
- - i s  a  t h i n g  c a l l e d  f e lony  murder. And 
under a  theory  of f e lony  murder, i t  i s  no t  
necessarv  t o  Drove  rem meditation because - 
t h e  law presukes  pr 'emeai ta t ion.  The m g e  
i s  going t o  i n s t r u c t  you aga in  t h a t  t h e  
elements of a  fe lonv  murder a r e  t h a t  t h e  v i c -  
t i m  i s  dead,  secondiy,  t h a t  t h e  dea th  oc- 
cu r r ed  a s  a  consequence of and whi le  t h e  
defendant was engaged i n  t h e  commission of a  
robbery o r  a  k idnapping,  o r  t h a t  t h e  dea th  
occurred a s  a  consequence of and whi le  t h e  
defendant o r  an accomplice was escaping t h e  
immediate scene of t h e  crime of  a  kidnapping 
o r  a  robbery .  

I f  you f i n d  t h a t  t h i s  occurred under e i t h e r  
one of  t hose  c i rcumstances ,  t h e  law does no t  
r e q u i r e  proof of p remed i t a t i on .  Premedita-  
t i o n  i s  presumed. And, i f  every element i s  
met,  t h e  v e r d i c t  should be  t h a t  of  g u i l t y  of 
f i r s t - d e g r e e  murder wi thout  proof of premedi- 
t a t i o n  because t h e  law presumes i t .  T h o s e  
a r e  t h e  two t h e o r i e s .  
(R2110-2111) 

A t  t h i s  p o i n t  t h e  defense  o b j e c t e d ,  n o t i n g  t h a t  "I d o n ' t  r e c a l l  

any i n s t r u c t i o n  which s t a t e s  t h a t  t h e  law presumes premedi ta t ion  

i n  f e lony  murder."  (R2111) The c o u r t  over ru led  t h e  o b j e c t i o n ,  

reasoning  t h a t  "I b e l i e v e  t h a t ' s  t h e  law." (R2111) T h e r e a f t e r ,  

t h e  p rosecu to r  cont inued a s  fo l lows:  



As I was say ing ,  t h e  law presumes premedi- 
t a t i o n  under t h e  t heo ry  o f  f e lony  murder i n  
t h e r s t  degree  . . . .  
(R2112) 

Contrary t o  t h e  t r i a l  c o u r t ' s  r u l i n g ,  p remedi ta t ion  i s  

no t  presumed from a  f i n d i n g  of  f e lony  murder. F l a . S t a t . ,  8782.- 

0 4 ( l ) ( a ) .  Consequently,  t h e  p r o s e c u t o r ' s  argument c o n s t i t u t e d  

a  miss ta tement  of  t h e  law and t h e  defense  o b j e c t i o n  should have 

been s u s t a i n e d .  

The p r o s e c u t o r ' s  argument was h igh ly  p r e j u d i c i a l  t o  M r .  

P u i a t t i  because i t  s t r u c k  a t  t h e  h e a r t  of  h i s  defense  whi le  

b o l s t e r i n g  t h e  S t a t e ' s  c a s e ,  p a r t i c u l a r l y  i n  t h e  p e n a l t y  phase .  

Mr. P u i a t t i ' s  t heo ry  of defense  was t h a t  t h e  murder was no t  p re -  

med i t a t ed .  Moreover, a t  t h e  p e n a l t y  phase ,  t h e  j u r y  was r equ i r ed  

t o  determine whether o r  n o t  t h e  murder was "co ld ,  c a l c u l a t e d ,  and 

premedi ta ted ."  Thus, i t  i s  c l e a r  t h a t  t h e  p r o s e c u t o r ' s  r epea t ed  

miss ta tements  of t h e  law may have in f luenced  t h e  j u r y ' s  recormnen- 

d a t i o n  of dea th  a s  we l l  a s  t h e  g u i l t y  v e r d i c t .  

The p r e j u d i c e  ensuing from t h e  p r o s e c u t o r ' s  improper 

commentary was no doubt aggravated by t h e  c o u r t ' s  f a i l u r e  t o  sus -  

t a i n  t h e  defense  o b j e c t i o n .  Furthermore,  t h e  c o u r t  aga in  aggra-  

va ted  t h i s  e r r o r  dur ing  t h e  p e n a l t y  phase by r e f u s i n g  t o  i n s t r u c t  

t h e  j u r y  t h a t  t h e  f a c t o r  of "co ld ,  c a l c u l a t e d ,  and premedi ta ted"  

r e q u i r e s  a  heightened degree  o f  p remed i t a t i on .  (R2447) The 

tendered i n s t r u c t i o n  read  a s  fo l lows :  

To e s t a b l i s h  t h i s  f a c t o r ,  t h e  S t a t e  must prove 
heightened premedi ta t ion  and co ld  c a l c u l a t i o n  
beyond t h a t  r e q u i r e d  f o r  mere premedi ta ted 
murder. 
(R305) 



The foregoing instruction is a correct statement of the law 

(Cannaday v. State, - 427 So.2d 723 (Fla.1983)) and should have 

been given. 

Therefore, because the jury's verdict and advisory rec- 

ommendation may well have been influenced by the prosecutor's 

improper and prejudicial argument, Carl Puiatti's murder convic- 

tion must be reversed and his death sentence vacated. 



ISSUE V. 

TEE TRIAL COURT ERRED BY REFUSING 
TO INSTRUCT THE ADVISORY JURY 
CONCEWJING SPECIFIC NON-STATUTORY 
MITIGATING CIRCUMSTANCES. 

At the penalty phase proceeding, the defense presented 

substantial evidence relating to a number of factors which have 

been recognized by this Court as non-statutory mitigating circum- 

stances. These factors included Mr. Puiatti's remorse for his 

crime (see Delap v. State, 440 So.2d 1242 (Fla.1983)); his lack 

of prior violent history (see Lightbourne v. State, 438 So.2d 

380 (Fla.1983)); his potential for rehabilitation (see McCampbell - 

v. -- State, 421 So.2d 1072 (Fla.1982)); and his family background 

(see McCamgbell v. State, supra). The defense also tendered in- 

structions which listed these factors a specific non-statutory 

8 circumstances which the jury could consider. (R306-309) The in- 

structions were refused by the court. (R2448) 

The trial court's refusal to instruct the jury as to 

the non-statutory mitigating circumstances which were supported 

by the evidence was error of constitutional dimension. Although 

the court did instruct the jury that they could consider "any 

other aspect of the defendant's character or record" in addition 

to the statutory mitigating circumstances (R2524), this general 

and perfunctory instruction was insufficient to guide the jury in 

their consideration of non-statutory mitigating factors. Tdl~ere 

the instructions to the jury in the penalty phase of a capital 

trial fail to adequately inform the jury about the nature and 

function of mitigating circumstances, those instructions are con- 

stitutionally deficient. See, Chenault v. Stynchcombe, 



444 (5th Cir. 1978); Goodwin v. Belcom, 684 F.2d 794 (5th Cir. 

In Lockett v. Ohio, 438 U.S. 586, 98 S.Ct. 2954, 57 

L.Ed.2d 973 (1978), the Supreme Court held that the mitigating 

circumstances which are available to a capital defendant cannot 

be limited by statute. Under the logical interpretation of the 

Lockett decision, a capital sentencing statute which by its terms 

or application emphasizes certain specified mitigating circum- 

stances at the expense of others would be unconstitutional. 

Accordingly, in State v. Johnson, 252 S.E.2d 597 (N.C. 1979), the 

North Carolina Supreme Court held that, when properly requested 

to do so, the trial court must instruct the jury on specific non- 

statutory mitigating circumstances. The Court reasoned: 

The legislative did not intend to give those 
mitigating circumstances expressly mentioned 
in the statute primary over others which might 
be included in the "any other circumstances" 
provision. Such an intent, if it existed, 
might run afoul of Lockett v. Ohio . . . .  

A death penalty sentencing statute . . .  which by 
its terms or the manner in which it is applied, 
puts some mitigating circumstances in writing 
and leaves others to the jury's recollection 
might be constitutionally impermissible under 
the reasoning of Lockett. For if the sentencing 
authority cannot beprecluded from considering 
any relevant mitigating circumstance supported 
by the evidence neither should such circum- 
stances be submitted to it in a manner which 
makes some seemingly less worthy of considera- 
tion than others. 
257 S.E.2d at 616-617. 

Therefore, the instructions which were given in this 

case failed to adequately inform the jury about the non-statutory 

aggravating circumstances which they could consider. These con- 



stitutional deficient instructions reduced the capital sentencing 

a proceeding in this case to a guessing game in which the advisory 

jury was required to speculate as to what factors may or may not 

constitute a non-statutory mitigating circumstance. Accordingly, 

Carl Puiatti's sentence should be vacated and this cause remanded 

for a new penalty phase proceeding at which the advisory jury will 

be properly instructed. 



ISSUE VI. 

THE TRIAL COURT ERRED BY SENTENCING 
CARL PUIATTI TO DEATH BECAUSE THE 
PENALTY WEIGHING PROCESS INCLUDED 
INAPPLICABLE AGGRAVATING CIRCUM- 
STANCES AND EXCLUDED APPLICABLE 
MITIGATING CIRCUFSTANCES THEREBY 
RENDERING lTR . PUIATTI ' S DEATH SEN - 
TENCE UNCONSTITUTIONAL UNDER THE 
EIGHTH AND FOURTEENTH NENDMENTS TO 
THE UNITED STATES CONSTITUTION. 

The record reveals that the trial court improperly 

applied the Florida death penalty statute ($921-.141, Fla.Stat.) 

by erroneously finding an inapplicable aggravating circumstance 

while rejecting numerous applicable mitigating factors. The trial 

court's misapplication of the statute rendered Carl Puiatti's 

death sentence arbitrary and capricious in violation of the 

Eighth and Fourteenth Amendments. Proffitt v. Florida, 428 U.S. 

The Trial Court Erred In Finding As An Ag- 
gravating Circumstance That The Homicide 
Was Committed In A Cold, Calculated, and 
Premeditated Manner. 

This Court has held that the aggravating circumstance 

relating to the "cold, calculated, and premeditated" nature of 

the homicide (§921.141(5)(i), Fla.Stat.) requires a "heightened" 

degree of premeditation. Preston v. State, 444 So.2d 939 (Fla. 

1984). In the present case, the murder resulted from an impul- 

sive decision which was made by the codefendants after the victim 

had been released. Because these facts do not rise to the level 

of premeditation contemplated by Section 921.141(5)(i), the trial 

court erred in finding that the murder was cold, calculated, and 

premeditated. 



The evidence e s t a b l i s h e d  t h a t  Ca r l  P u i a t t i  and codefen- 

e dant  Glock abducted a  woman from a  shopping m a l l ,  robbed h e r ,  and 

drove h e r  t o  a  r u r a l  grove where they l e t  h e r  o u t  of t h e  c a r .  It 

was n o t  u n t i l  they had r e l e a s e d  t h e  woman and d r iven  away t h a t  a  

d e c i s i o n  was made t o  shoot  h e r .  The codefendants r e t u r n e d  and 

drove p a s t  t h e  woman t h r e e  t imes ,  f i r i n g  a  s e r i e s  of s h o t s  which 

r e s u l t e d  i n  h e r  dea th .  

The foregoing  f a c t s  a r e  n o t  i n d i c a t i v e  of t h e  type  of 

p r e p a r a t i o n ,  r e f l e c t i o n ,  and execut ion  which has been he ld  by 

t h i s  Court t o  c o n s t i t u t e  a  c o l d ,  c a l c u l a t e d ,  and premedi ta ted 

murder under Sec t ion  9 2 1 . 1 4 1 ( 5 ) ( i ) .  - See,  e . g . ,  J e n t  v .  S t a t e ,  

408 So.2d 1024 (F l a . l 984 ) (eyewi tnes s  r e l a t e d  a  p a r t i c u l a r l y  

lengthy s e r i e s  of events  which inc luded  b e a t i n g ,  t r a n s p o r t i n g ,  

r a p i n g ,  and s e t t i n g  v i c t i m  on f i r e ) ;  Bolender v .  S t a t e ,  422 So.2d 

833 (F l a . l 982 ) (de fendan t  h e l d  v i c t ims  a t  gunpoint  f o r  hours  and 

ordered them t o  s t r i p  and then  bea t  and t o r t u r e d  them be fo re  they 

d i e d ) ;  Middleton v .  S t a t e ,  426 So.2d 548 (F l a . l 982 ) (de fendan t  

confessed he  s a t  w i t h  a  shotgun i n  h i s  hands f o r  an hour ,  looking 

a t  t h e  v i c t i m  a s  she  s l e p t  and t h i n k i n g  about k i l l i n g  h e r ) .  

S i g n i f i c a n t l y ,  u n l i k e  e i t h e r  Combs v .  S t a t e ,  403 So.2d 

418 (Fla.1981) o r  H i l l  v .  S t a t e ,  422 So.2d 816 (Fla.1982) where 

t h e  murders had been planned long i n  advance, t h e  murder i n  t h i s  

c a s e  r e s u l t e d  from a  d e c i s i o n  made on t h e  spur  of  t h e  moment. 

Here, t h e r e  was a b s o l u t e l y  no evidence tend ing  t o  i n d i c a t e  t h a t  

t h e  defendants  in tended  t o  murder t h e  v i c t i m  when they picked h e r  

up. Contra ,  t h e  evidence i n d i c a t e s  t h a t  t h e  d e c i s i o n  was n o t  made 

u n t i l  a f t e r  t h e  woman had been r e l e a s e d .  Under t h e s e  c i rcumstances ,  

• i t  was no t  e s t a b l i s h e d  beyond a  r ea sonab le  doubt t h a t  t h e  murder 



was committed in a "cold, calculated, and premeditated" manner. 

The Trial Court Totally Ignored Substantial 
And Persuasive Expert Testimony In Concluding 
That Mr. Puiatti Was Not Under The Influence 
Of Mental Or Emotional Distress. 

In rejecting the statutory mitigating circumstance re- 

lating to mental or emotional distress (5921.141(6)(b), Fla.Stat.), 

the trial court reasoned: 

[Tlhere was no credible evidence whatsoever 
to support a finding that either of these 
defendants suffered from any disturbance that 
would mitigate a calculated, premeditated 
murder. 
(R315-316) 

The foregoing finding is simply erroneous. A review of the record 

reveals that Mr. Puiatti was in fact under the influence of mental 

a and emotional distress at the time of crime. Although the weight 

to be given to this evidence is largely discretionary, the trial 

court is not free to ignore it altogether as was done in this case. 

Dr. Delbeato, who was recognized by the court as an 

expert in the field of clinical forensic psychology, testified 

that he performed a series of neuro-psychological tests upon Mr. 

Puiatti. (R2225,2228,2303) These objective tests revealed that 

Mr. Puiatti suffered from a dysfunction in the right hemisphere of 

his brain. (R2238) Dr. Delbeato explained that the right side of 

the brain is associated with emotional behavior. (R2245) The 

right side of Mr. Puiatti's brain functioned "borderline retarded" 

(R2243), thereby causing him to become "more easily aggressive, 

more easily violent, more easily influenced, and to ultimately 



"do something [he ]  o r d i n a r i l y  would no t  have done." (R2249) Dr. 

a Delbeato noted t h a t  t h e  dysfunc t ion  was "highly r e l a t e d  t o  

s t r e s s e s "  (R2649), and " the  h ighe r  t h e  s t r e s s ,  t h e  lower h i s  

a b i l i t y  t o  behave c o r r e c t l y . "  (R2650) The symptoms of s t r e s s  i n -  

c lude  a n x i e t y ,  f e a r ,  and f a t i g u e .  (R2649) D r .  Delbeato opined 

t h a t  M r .  P u i a t t i  was under s t r e s s  a t  t h e  time of  t h e  crime and as  

a  r e s u l t  h i s  b r a i n  " sho r t  c i r c u i t [ e d . ]  ." (R2651-2654) 

P s y c h i a t r i c  expe r t  D r .  Meadows t e s t i f i e d  t h a t  he was 

"ce r t a in"  t h a t  M r .  P u i a t t i  was s u f f e r i n g  from b r a i n  damage a t  

t h e  t ime of t h e  cr ime.  (R2425,2659) D r .  Meadows' opinion was 

based upon h i s  s u b j e c t i v e  e v a l u a t i o n  of M r .  P u i a t t i  combined w i t h  

a  review of t h e  f a c t s  of t h e  c a s e ,  D r .  De lbea to ' s  o b j e c t i v e  t e s t s ,  

and in t e rv i ews  w i t h  M r .  P u i a t t i ' s  f ami ly .  (R2405-2406) D r .  

Meadows f u r t h e r  opined t h a t  M r .  P u i a t t i  was s u f f e r i n g  from a  

• mental i l l n e s s  termed avoidance p e r s o n a l i t y .  (R2409-2411) D r .  

Meadows d e t a i l e d  a  s e r i e s  of persona l  and emotional  c r i s e s  which 

M r .  P u i a t t i  had incured  p r i o r  t o  t h e  crime which were exacerba ted  

by t h e  b r a i n  damage and mental  i l l n e s s .  (R2415-2421) This  l e d  t o  

a  sense  of f u t i l i t y  and dep res s ion ,  a s  w e l l  a s  a  p rog res s ive  de- 

t e r i o r a t i o n - i n  judgment. (R2418-2420,2660) Accordingly,  D r .  

Meadows concluded t h a t  a t  t h e  t ime of t h e  crime M r .  P u i a t t i  was 

"under t h e  i n f l u e n c e  of extreme mental  o r  emotional  d i s t u r b a n c e . "  

(R2424-2425) 

I n  l i g h t  of t h e  ex t ens ive ,  c o n s i s t e n t ,  and c e r t a i n  

test imony of t h e s e  recognized e x p e r t s ,  i t  i s  c l e a r  t h a t  t h e  t r i a l  

c o u r t  e r r e d  i n  concluding t h a t  t h e r e  was "no c r e d i b l e  evidence 

whatsoever" t o  support  a  f i n d i n g  t h a t  M r .  P u i a t t i  was under t h e  



influence of mental or emotional distress. Therefore, because 

a the trial court ignored this evidence and failed to even consider 

it in the weighing process, Carl Puiatti's death sentence nust 

be vacated. 

The Trial Court Misconstrued The Evidence 
In Concluding That Carl Puiatti Had Not 
Acted Under Extreme Duress Or Under The 
Substantial Domination Of Another Person. 

In rejecting the statutory mitigating circumstance of 

extreme duress or substantial domination" ($921.141(6)(e), Fla. 

Stat.), the court stated: 

This court finds that neither of these de- 
fendants acted under extreme duress or under 
the substantial domination of another person. 
Psychologists for both defendants testified 
that in their opinions, it was only the uni- 
que chemistry created by the association of 
these two defendants that allowed or caused 
them to commit this murder. Each sycholo- 
ist also testified that each 7% de en ant was 
omlnate ~?i-FKE-mTaer bv the other. * 
[Tlhere is no evidence, other than the ra- 
tionalized opinions of these two psycholo- 
gists, to support any finding that either of 
these defendants dominated the other. They 
were both about the same age and the same 
intelligence. They both had about the same 
education. They were both raised in middle - 
class surroundings. The opinions by the two 
vsvcholo~ists that each res~ective defendant 
wnominated bv t h e m - G s ' l r n ~ l v  devoid 

A review of the record reveals that the foregoing findings are 

premised, at least in part, upon a misinterpretation of the expert 

testimony presented by codefendant Glock's psychiatrist. 



While D r .  Meadows t e s t i f i e d  t h a t  M r .  P u i a t t i  had ac ted  

a under the  " subs tan t i a l  domination of another person" (R2425), no 

such testimony was e l i c i t e d  from any of the  exper t  witnesses  a s  

t o  codefendant Glock. Contra, codefendant Glock's psychologis t  

opined merely t h a t  crime would not  have occurred but f o r  the  i n -  

t e r a c t i o n  of t h e  two ind iv idua l s .  (R2342) The t r i a l  c o u r t ' s  

erroneous f ind ing  t h a t  t h e  opinions of t h e  r e spec t ive  exper ts  

were con t rad ic to ry  was no doubt a  s i g n i f i c a n t  f a c t o r  i n  t h e  c o u r t ' s  

conclusion t h a t  " [ t l h e  opinions of t h e  two psychologis ts  t h a t  

each respec t ive  defendant was dominated by the  o ther  a r e  simply 

devoid of c r e d i b i l i t y . "  This i s  because absent t h e  c o u r t ' s  

erroneous b e l i e f  t h a t  Dr. Meadows' opinion had been d i r e c t l y  con- 

t r a d i c t e d ,  t h e  record revea l s  no j u s t i f i a b l e  reason f o r  concluding 

t h a t  D r .  Meadows' testimony was "devoid of c r e d i b i l i t y . "  

• D r .  Meadows had been recognized by the  court  a s  an ex- 

p e r t  i n  t h e  f i e l d  of psychia t ry .  (R240S) D r .  Meadows s t a t e d  t h a t  

he was "cer ta in"  t h a t  M r .  P u i a t t i  su f fe red  from b r a i n  damage 

(R2659), and as  a  consequence of h i s  mental condi t ion  M r .  P u i a t t i  

was e a s i l y  influenced and had extreme d i f f i c u l t y  r e s i s t i n g  en- 

couragement. (R2425,2664) D r .  Meadows' f indings  were corroborated 

by t h e  ob jec t ive  psychological t e s t i n g  conducted by Dr. Delbeato 

which indica ted  t h a t  M r .  P u i a t t i  su f fe red  from a  b r a i n  dysfunction 

which caused him t o  be p a r t i c u l a r l y  suscep t ib le  t o  manipulation 

and domination i n  terms of s t r e s s .  (R2250-2251) Dr. Meadows' 

opinion was f u r t h e r  supported by t h e  p o s t - a r r e s t  s ta tement ,  given 

by t h e  defendants which indica ted  t h a t  t h e  idea  f o r  the  murder 

had o r ig ina ted  wi th  codefendant Glock. 



In  sum, D r .  Meadows' testimony was c l e a r ,  c e r t a i n ,  con- 

a s i s t e n t ,  and corroborated by o t h e r  evidence.  On t h e  o t h e r  hand, 

t h e  S t a t e  n e i t h e r  cross-examined D r .  Meadows nor presented any 

evidence i n  r e b u t t a l .  Under these  circumstances,  t h e  c o u r t ' s  

f ind ing  t h a t  M r .  Meadows' testimony was "devoid of c r e d i b i l i t y "  

could only have r e s u l t e d  from t h e  c o u r t ' s  erroneous b e l i e f  t h a t  

t h e r e  had been c o n f l i c t i n g  expert  testimony t h a t  "each respec t ive  

defendant was dominated by t h e  o t h e r . "  

Therefore,  because t h e  t r i a l  court  misconstrued t h e  

evidence and erroneously r e j e c t e d  an appl icable  mi t iga t ing  c i r -  

cumstance, Carl  P u i a t t i ' s  death sentence should be vacated.  

The T r i a l  Court Misconstrued The Evidence 
And Relied Upon Improper C r i t e r i o n  In  We- 
j  ec t ing  ~ s ~ c h o l o ~ i c a l ~  And Psych ia t r i c  
Testimony Relat ing To M r .  P u i a t t i ' s  I n a b i l i t y  
To Conform His Conduct To The Requirements 
Of Law. 

In  f inding  t h a t  Mr. P u i a t t i ' s  a b i l i t y  t o  conform h i s  

conduct t o  t h e  requirements of law was not  s u b s t a n t i a l l y  impaired 

(8921.141 (6)  (4) , F l a .  S t a t .  ) , t h e  court  reasoned: 

It  i s  t r u e  t h a t  both psychologis ts  and t h e  
p s y c h i a t r i s t  who t e s t i f i e d  i n  t h i s  case  ex- 
pressed opinions t h a t  t h e  r e spec t ive  defen- 
dants  were unable t o  conform t h e i r  conduct 
t o  t h e  requirements of law. D r .  Mussenden 
j u s t i f i e d  t h i s  opinion about M r .  Glock on 
t h e  chemistry crea ted  by t h e  a s soc ia t ion  of 
these  two defendants .  D r .  Meadows and D r .  
Delbeato j u s t i f i e d  t h e i r  opinions on medical 
specula t ions  t h a t  P l r .  P u i a t t i  had some d i s -  
funct ion  i n  h i s  b r a i n .  D r .  Delbeato t e s t i f i e d  
t h a t  h i s  psychological t e s t i n g  (on which both 
he and D r .  Meadows founded t h e i r  opinions) 
was o f t e n  used by neurosurgeons and neurolo- 
g i s t s  t o  form d i f f e r e n t i a l  d iagnos is .  But 



d i f f e r e n t i a l  d iagnoses  a r e  n o t  used by 
phys ic ians  t o  j u s t i f y  t r ea tmen t ,  only  t o  
narrow t h e  p o s s i b l e  diagnoses  f o r  f u r t h e r  
medical  t e s t i n g .  

Furthermore,  t h e r e  was no independent e v i -  
dence whatsoever in t roduced  t h a t  would i n  
any way suppor t  t h e  op in ions  of t h e s e  t h r e e  
p r o f e s s i o n a l s  t h a t  t h e  c a p a c i t y  of e i t h e r  
of t h e s e  defendants  t o  e i t h e r  a p p r e c i a t e  
what c o l d ,  c a l c u l a t e d ,  premedi ta ted murder 
was c r imina l  o r  conduct h imself  i n  such 
manner a s  t o  no t  c o l d l y  and c a l c u l a t e d l y  
murder M r s .  R i t c h i e  was t o  any r e l e v a n t  
e x t e n t  impaired.  
( R 3 4 7 )  

The foregoing  f i n d i n g s  a r e  premised upon s e v e r a l  mis taken f a c t u a l  

conc lus ions ,  improper c r i t e r i o n ,  and erroneous assumptions.  

F i r s t ,  t h e  c o u r t  e r r e d  by c h a r a c t e r i z i n g  t h e  op in ions  

of D r .  Delbeato and M r .  Meadows t h a t  M r .  P u i a t t i  s u f f e r e d  from a  

b r a i n  dysfunc t ion  a s  "medical s p e c u l a t i o n s . "  D r .  De lbea to ' s  

op in ion  was based upon "a r ea sonab le  degree  o f  medical  c e r t a i n t y , "  

( R 2 6 5 0 )  whi le  D r .  Meadows was "ce r t a in"  t h a t  Mr. P u i a t t i  was 

s u f f e r i n g  from b r a i n  damage. ( R 2 6 5 9 )  

Second, t h e  cou r t  a p p l i e d  improper and i r r e l e v a n t  

c r i t e r i o n  a s  a  b a s i s  f o r  r e j e c t i n g  t h e  psychologica l  and psychia -  

t r i c  tes t imony.  A f t e r  no t ing  t h a t  t h e  psychologica l  t e s t s  r e l i e d  

upon by D r .  Delbeato and D r .  P4eadows were "o f t en  used by neuro- 

surgeons and n e u r o l o g i s t s  t o  form d i f f e r e n t i a l  d i a g n o s i s , "  t h e  

cou r t  r e j e c t e d  t h e  r e s u l t a n t  op in ions  of t h e s e  e x p e r t s  by reasoning  

" d i f f e r e n t i a l  d iagnoses  a r e  n o t  used by p h s i c i a n s  t o  j u s t i f y  

t r ea tmen t ,  on ly  t o  narrow t h e  p o s s i b l e  diagnoses  f o r  f u r t h e r  

medical  t e s t i n g . "  The mere f a c t  t h a t  d i f f e r e n t i a l  d iagnoses  a r e  

n o t  used t o  j u s t i f y  medical  t rea tment  i s  completely i r r e l e v a n t  

a t o  t h e  i s s u e  of whether M r .  P u i a t t i  s u f f e r e d  from a  b r a i n  dysfunc- 



t i o n ,  and i t  c e r t a i n l y  does n o t  make t h e  r e s u l t a n t  e x p e r t  op in ions  

unworthy of b e l i e f  a s  t h e  cou r t  sugges ted .  

Moreover, t h e  cou r t  overlooked t h e  f a c t  t h a t  D r .  

Delbeato t e s t i f i e d  no t  only  t h a t  t h e s e  t e s t s  were r e l i e d  upon by 

neurosurgeons and n e u r o l o g i s t s ,  b u t  t h e  t e s t s  were r o u t i n e l y  used 

f o r  c o u r t  e v a l u a t i o n s ,  S o c i a l  S e c u r i t y  d i s a b i l i t y  e v a l u a t i o n s ,  

and cornonly r e l i e d  upon by bo th  mental  h e a l t h  and g e n e r a l  p rac -  

t i t i o n e r s .  (R2229-2231) 

Thi rd ,  t h e  cou r t  e r r e d  by concluding t h a t  t h e  expe r t  

op in ions  were based s o l e l y  upon psychologica l  t e s t i n g  and supported 

by "no independent evidence whatsoever."  The op in ions  were based 

no t  on ly  upon psychologica l  t e s t i n g  bu t  a l s o  upon M r .  P u i a t t i ' s  

medical  h i s t o r y ,  background in fo rma t ion ,  c l i n i c a l  i n t e r v i e w s ,  

and t h e  f a c t s  r e l a t i n g  t o  t h e  i n s t a n t  o f f e n s e s .  (R2227,2234,2254, 

• 2406) I n  f a c t ,  D r .  Meadows t e s t i f i e d  t h a t  h i s  op in ion  was t h e  

r e s u l t  of a  s u b j e c t i v e  e v a l u a t i o n  which was cor robora ted  by t h e  

o b j e c t i v e  t e s t i n g  (R2659), a s  opposed t o  being s o l e l y  dependent 

on a s  t h e  c o u r t  had suggested.  

F i n a l l y ,  t h e  cou r t  e r r e d  by improperly r e q u i r i n g  t h e  

defense  t o  e s t a b l i s h  a  degree  of  impairment s u f f i c i e n t  t o  m i t i -  

g a t e  a  "co ld ,  c a l c u l a t e d ,  premedi ta ted"  murder. A s  was no ted  i n  

Argument A ( s u p r a ) ,  t h e  c o u r t  e r r e d  by f i n d i n g  t h a t  t h e  murder 

was c o l d ,  c a l c u l a t e d ,  and premedi ta ted .  

Therefore ,  because t h e  c o u r t ' s  r e j e c t i o n  of  t h i s  m i t i -  

g a t i n g  c i rcumstance was premised upon erroneous f a c t u a l  f i n d i n g s  

and improper c r i t e r i o n ,  Ca r l  P u i a t t i ' s  dea th  sen tence  should be 

vaca t ed .  



The Trial Court Overlooked Relevant Evidence 
In Rejecting Mr. Puiatti's Age As A Mitigating 
Circumstance. 

The trial court found that Mr. ~uiatti's chronological 

age of twenty years was not a mitigating circumstance. This 

finding is not contested on appeal. However, the defense pre- 

sented expert testimony which indicated that because of a brain 

dysfunction, Mr. Puiatti actually functioned at an emotional 

level of ten to twelve years of age. The trial court found that 

this expert testimony "lack[ed] credibility" because it was 

"inconsistent with the other evidence in this case." (R348) The 

trial court reasoned: 

The statements of these defendants, including 
the tape recorded statements, which were in- 
troduced at trial clearly demonstrate that 
both of these defendants are reasonably mature 
for their chronological age. The planning 
and execution of these series of crimes also 
indicate maturity, although some naivete. 
Furthermore, Mr. Puiatti, at sentencing, made 
a statement to this court that showed some 
appreciable level of maturity and social con- 
science. 
(R348) 

The foregoing reasoning of the trial court exhibits a basic mis- 

understanding of the expert testimony which was presented by the 

defense. The facts recited by the court, while perhaps indicating 

that Mr. Puiatti possessed average intelligence, are not incon- 

sistent with the expert evidence which indicated that he was 

emotionally immature. 

Dr. Delbeato explained that his objective testing re- 

vealed that although the left side of Mr. Puiatti's brain func- 

tioned normally, a dysfunction existed with respect to the right 



hemisphere. (R2268) D r .  Delbeato explained t h a t  t h e  l e f t  s i d e  of 

t h e  b ra in  con t ro l s  t h e  thought processes and t h e  r i g h t  s i d e  con- 

t r o l s  t h e  emotions. (R2239-2240) Thus while M r .  P u i a t t i  possessed 

average i n t e l l i g e n c e ,  h i s  emotional condi t ion was "borderl ine 

r e t a rded . "  (R2243) These a r e  t h e  f a c t s  which l e d  Dr. Meadows t o  

conclude t h a t  Mr. P u i a t t i  operated emotionally "a t  t h e  l e v e l  of 

a very young adolescent ,  somewhere around twelve o r  i n  t h a t  age 

l i m i t . "  (R2664) 

The expert  testimony of D r .  Delbeato and D r .  Meadows 

was not  incons i s t en t  with t h e  f a c t s  r e c i t e d  by t h e  c o u r t .  Ac- 

cordingly,  the  t r i a l  c o u r t ' s  f ind ing  t h a t  t h e  expert testimony 

"lack[ed]  c r e d i b i l i t y "  was based on a misunderstanding of the  

evidence.  The court  obviously overlooked t h e  d i s t i n c t i o n  between 

t h e  r i g h t  and l e f t  hemisphere of t h e  b ra in  and t h e i r  r e spec t ive  

funct ions .  

Therefore,  because the  c o u r t ' s  r e j e c t i o n  of t h i s  m i t i -  

ga t ing  circumstance was premised upon an erroneous assessment of 

t h e  evidence, Carl  P u i a t t i ' s  death sentence should be vaca ted .  

Although The T r i a l  Court Properly Found That 
The Defense Had Presented Favorable Evidence 
In Mit iga t ion  With Respect To Several  Fac tors ,  
The T r i a l  Court Erred By Refusing To Charac- 
t e r i z e  These Factors  As Nonstatutory Mit igat ing 
Circumstances. 

In  i t s  f indings  i n  support  of t h e  death penal ty ,  t h e  

cour t  s t a t e d :  

This cour t  must admit t h a t  i t  d id  weigh the  
f a c t  of t h e  confessions favorable  t o  the  defen- 
dants  i n  reaching i t s  judgment t o  sentence these  
defendants t o  death,  but does not  be l i eve  t h e i r  
confessions should be counted as  a mi t iga t ing  
f a c t o r .  



There was expe r t  test imony i n d i c a t i n g  t h a t  
both  of t h e s e  defendants  were capable  of r e -  
h a b i l i t a t i o n .  This  c o u r t  a l s o  cons idered  
t h i s  f a c t o r  i n  t h e  defendants  f a v o r ,  but  
aga in  does n o t  b e l i e v e  i t  should r i s e  t o  
t h e  l e v e l  o f  a  m i t i g a t i n g  f a c t o r .  

M r .  P u i a t t i  a l s o  argued t h a t  h e  had a  s t r o n g  
family  background and t h a t  he  f e e l s  genuine 
remorse f o r  h i s  v i c t i m  and t h a t  t h e s e  f a c t o r s  
should be considered by t h e  cou r t  a s  m i t i -  
g a t i n g  f a c t o r s .  This  c o u r t  does no t  know 
i f  he genuinely  f e e l s  remorse f o r  h i s  v i c t i m  
o r  n o t ,  bu t  i s  convinced t h a t  he comes from 
a  very f i n e  fami ly .  This  c o u r t  does no t  
cons ider  any of t h e s e  f a c t o r s  t o  m i t i g a t e  
t h i s  crime however. 
(R349) 

The foregoing  f i n d i n g s  a r e  erroneous i n  t h a t  t h e  c o u r t  f a i l e d  t o  

cons ider  f avo rab le  m i t i g a t i n g  evidence merely because,  i n  t h e  

t r i a l  j u d g e ' s  op in ion ,  t h e  evidence d i d  n o t  r each  t h e  undefined 

and s u b j e c t i v e  " l e v e l  of a  m i t i g a t i n g  c i rcumstance."  

It i s  w e l l  recognized t h a t  t h e  m i t i g a t i n g  c i rcumstances  

a v a i l a b l e  t o  a  c a p i t a l  defendant ,  i f  e s t a b l i s h e d  by t h e  ev idence ,  

cannot be l i m i t e d  t o  t h o s e  i n  t h e  s t a t u t e .  Locket t  v .  Ohio. 438 

U.S. 586, 98 S .C t .  2954, 57 L.Ed.2d 973 (1978);  Songer v .  S t a t e ,  

365 So.2d 696 (F la .1973) .  More.over, m i t i g a t i n g  c i r cun~s t ances  

need n o t  be proven beyond a  reasonable  doubt .  Locket t  v .  Ohic, 

suDra. 

Here t h e  t r i a l  cou r t  found t h a t  t h e  defense  e s t a b l i s h e d  

s e v e r a l  f a c t o r s  which have p rev ious ly  been recognized by t h i s  

Court a s  nons t a tu to ry  m i t i g a t i n g  c i rcumstances .  These f a c t o r s  

inc luded  M r .  P u i a t t i ' s  p o t e n t i a l  f o r  r e h a b i l i t a t i o n  (See McCampbell 

v .  S t a t e ,  - 421 So.2d 1072 (Fla .1982))  ; h i s  s t r o n g  family  back- 

ground (See 14cCampbell - ----- v .  S t a t e ,  supra)  ; and t h e  f a c t  t h a t  he 

a cooperated w i t h  t h e  p o l i c e  and admi t ted  h i s  p a r t i c i p a t i o n  i n  t h e  



offense charged (See Washington v. State, 362 So.2d 658 (Fla. 

1978)). However, while finding these factors in Mr. Puiatti's 

favor, the court refused to consider them as nonstatutory miti- 

gating circumstances because they didn't rise to a certain un- 

defined "level. " This constituted error under Lockett and 

effectively eliminated relevant mitigating factors from the 

weighing process which requires the court to determine: 

Whether sufficient mitigating circumstances 
exist which outweigh the aggravating circum- 
stances found to exist. 
5921.141 (z) (b) , Fla. Stat. 

Although the weight to be given a particular mitigating factor 

is in large part discretionary, the court cannot completely 

eliminate relevant mitigating factors from the weighing process. 

Accordingly, Carl Puiatti's death sentence should be 

vacated. 

Summary 

lalether considered cumulatively or individually, the 

trial court's misapplication of the foregoing aggravating and 

mitigating factors requires that Carl Puiatti's death sentence 

be vacated. Consequently, this Court should either reduce the 

sentence to life imprisonment or remand this cause for a new 

penalty phase proceeding. 



ISSUE VII. 

THE EXCLUSION FROM THE TRIAL STAGE 
OF PROSPECTIVE JURORS OPPOSED TO 
THE DEATH PENALTY RESULTED IN A 
CONVICTION-PRONE JURY AND DENIED 
CARL PUIATTI HIS SIXTH AMENDMENT 
RIGHT TO A JURY DMWN FROM A FAIR 
CROSS-SECTION OF THE COMTIUNITY. 

Prior to trial, the defense moved to empanel two separate 

juries--one to determine guilt of innocence and another for the 

penalty phase of the trial. (R172) The motion alleged that this 

procedure was necessary because the exclusion from the trial phase 

of prospective jurors who were opposed to the death penalty 

would violate Mr. Puiatti's Sixth Amendment right to a trial jury 

drawn from a fair cross-section of the community. (R172-173) The 

motion was denied. (R216) 

The denial of the motion constituted reversible error. 

The Eighth Circuit Court of Appeals recently held that the exclu- 

sion of jurors opposed to the death penalty from a capital trial 

results in a jury that is conviction-prone and violates the de- 

fendant's Sixth Amendment right to a jury drawn from a fair 

cross-section of the community. Grigsby v. Elabry, - F.2d - , 

36 Cr.L. 2345 (8th Cir. 1985). 

Therefore, Carl Puiatti's convictions should be reversed 

and this cause remanded for a new trial. 



CONCLUSION 

For the foregoing reasons, Carl Puiatti respectfully 

requests this Honorable Court to reverse his convictions and 

remand this cause for a new trial. Alternatively, this Court 

should either reduce Mr. Puiatti's sentence of death to life 

imprisonment or remand this cause for a new penalty phase pro- 

ceeding. 
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