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ARGUMENT - 

BECAUSE A SIGNIFICANT PORTION OF 
THE PENALTY PHASE PROCEEDINGS I N  
THIS CASE WAS CONDUCTED ON A 
SUNDAY, THE RESULTANT DEATH SEN- 
TENCE IS  V O I D  AS A MATTER OF FLORIDA 
LAW. 

I t  i s  a  gene ra l  r u l e  of American law t h a t  a  judge o r  

m a g i s t r a t e  has  no a u t h o r i t y ,  absen t  a  permiss ive  s t a t u t e ,  t o  ho ld  

cou r t  o r  conduct a  t r i a l  on Sunday. 83 CJS Sunday $51; 85 ALR 2d 

596; 50 Am -- J u r  Sundays and Holidays $73.  This  r u l e  has  long been 

recognized a s  t h e  law of  F l o r i d a .  Bacon v .  S t a t e ,  22 F l a .  46 

(F la .1886) .  A s  t h i s  Court has  observed,  

"The r u l e  i s  w e l l  s e t t l e d  t h a t  a  judgment and 
sen tence  e n t e r e d  on Sunday i s  vo id .  A s  t h e  
judgment i s  r eve r sed  on o t h e r  grounds,  we 
need say  no more on t h i s  p o i n t ,  a s  i t  i s  n o t  
p robable  t h a t  a  c i r c u i t  judge w i l l  h e r e a f t e r  
hold c o u r t  on Sunday." 
Higginbotham -- v .  S t a t e ,  -- 101 So. 233 (Fla.1924) 

That Sunday i s  no t  a  j u r i d i c a l  day was acknowledged a t  

Common Law by t h e  maxim Dies Dominicus -- - non e s t  - J u r i d i c u s ,  --- s t a t e d  

by Black ' s  Law Dic t iona ry  (4 th  e d . )  a s  having been noted i n  Lord 

Coke's commentary on L i t t l e t o n .  The maxim was c i t e d  w i t h  f avo r  

by t h i s  Court i n  Hodge - v .  S t a t e ,  10 So. ( F l a .  1892) , Barnes 

v .  S t a t e ,  67 So. 131 (F la .1914) ,  and Brooks v .  ---- Miami Rank and 

T r u s t ,  155 So. 157 (F la .1934) .  

S i r  William Blackstone i n d i c a t e s  t h a t  t h e  p r i n c i p l e  

t h a t  c o u r t s  have no power t o  convene o r  perform j u d i c i a l  func- 

t i o n s  on Sunday may have o r i g i n a t e d  w i t h  t h e  terms of c o u r t  e s -  

t a b l i s h e d  by King Al f r ed  and was " c e r t a i n l y  s e t t l e d "  i n  t h e  time 

of Henry 111. 



But though many of  t h e  re turn-days  a r e  
f i x e d  upon Sundays, y e t  t h e  c o u r t  never  
s i t s  t o  r e c e i v e  t h e s e  r e t u r n s  ti1 t h e  
Monday a f t e r  and t h e r e f o r e  no proceedings  
can be  he ld  o r  judgment can be g iven ,  o r  
supposed t o  be g i v e n ,  on t h e  Sunday. 

111 Blacks tone ' s  Cornmeri.taries, 277. 

The subs tance  of B lacks tone ' s  s ta tement  has been ac-  

knowledged a s  t h e  law i n  F l o r i d a .  

I n  t h e  absence of s t a t u t o r y  p rov i s ions  t o  
t h e  c o n t r a r y ,  t h e  law does n o t  contemplate  
t h a t  j u d i c i a l  p roces s ,  w r i t s ,  o r  n o t i c e s  
s h a l l  be made r e t u r n a b l e  on Sundays, s i n c e  
Sundays a r e  d i e s  non j u r i d i c i s ,  n o n j u d i c i a l  
days ,  and t h e  o f f i c e s  of t h e  c o u r t s  a r e  no t  
opec on Sundays, t h e r e f o r e  r e t u r n s  o r  ap- 
pearances cannot i n  law be made i n  response 
t o  j u d i c i a l  p r o c e s s ,  w r i t s  o r  n o t i c e s .  
\fixat canriot l e g a l l y  be done i s  no t  r equ i r ed  
by law t o  be done. 

Brooks, s u p r a ,  a t  160.  The p r i n c i p l e  has  even been extended t o  

Saturdays i n  Dade County where, by Spec i a l  Ac t ,  Saturday i s  a  

l e g a l  ho l iday .  1 Fla .Supn.  3 .  

It i s  c l e a r  t h a t  t h e  p r o h i b i t i o n  a g a i n s t  j u d i c i a l  ac -  

t i v i t i e s  on Sunday a p p l i e s  on ly  t o  j u d i c i a l  a c t s  and no t  t o  those  

pure ly  m i n i s t e r i a l  f u n c t i o n s  which merely happen t o  be a s s o c i a t e d  

wi th  j u d i c i a l  proceedings .  85 ALR 2d 596; Hodge v .  S t a t e ,  - sup ra ;  

Op. Atty.Gen.  48-21 (1943). Hence t h e  r e c e i p t  of  a  v e r d i c t  on 

Sunday and even a  c o u r t ' s  answering of ques t ions  propounded by 

j u r i e s  dur ing  d e l i b e r a t i o n  on Sunday have been regarded a s  pure ly  

m i n i s t e r i a l  a c t s ,  a t  l e a s t  i n  s i t u a t i o n s  where t h e  ca se  was sub- 

m i t t e d  t o  t h e  j u r y  b e f o r e  midnight on Sa turday .  85 ALR 2d 596; 

30 F l a . J u r .  Sundays and Holidays 98; Stone v .  United S t a t e s ,  64 

F. 667 (1594) ,  a f f i rmed 167 U.S. 177,  42 L.Ed. 127 (1897). B a l l  

v .  United S t a t e s ,  140 U.S. 118,  35 L.Ed. 377 (1891).  - - - - - - - - - -- 



I n  cons ide r ing  t h e  l a c k  of  c a p a c i t y  of F l o r i d a  Courts  

t o  func t ion  on Sunday, t h i s  Court has  noted t h a t  t h e  r u l e  s t a n d s  

s e p a r a t e  and a p a r t  from t h e  body of  law dea l ing  with  "Blue laws" 

o r  Sunday c l o s i n g  s t a t u t e s  and o rd inances .  Where t h e  l a t t e r  i s  

concerned,  Sunday i s  a  "Natural  day" o f  twenty-four hour s ,  bu t  

. . .  d e a l i n g  wi th  t h e  ques t ion  of t h e  a u t h o r i t y  
of j u d i c i a l  t r i b u n a l s  t o  f u n c t i o n  on Sunday, 
. . .  a s  t h e r e  was no s t a t u t e  c o n t r o l l i n g  t h e  
ma t t e r  i n  t h i s  s t a t e ,  i t  was need fu l  t o  r e -  
v e r t  t o  t h e  r u l e  under t h e  common law, bo th  
a s  t o  what j u d i c i a l  f u n c t i o n  might be pe r -  
formed on Sunday and what pe r iod  of t ime was 
included i n  Sunday cons idered  a s  d i e s  non 
j u r i d i c u s ,  and i t  was t h e r e  he ld  t h a t S u n d a y  
a i e s o i i - S r i d i c u s  extended from s u n r i s e  t o  - - - - - - - - 
sunse t  on t h e  day Sunday. An e n t i r e l y  d i f -  
f e r e n t  r u l e  o b t a i n s ,  however, i n  d e f i n i n g  
Sunday a s  r e f e r r e d  t o  i n  s t a t u t e s  p r o h i b i t i n g  
t h e  performance of  l a b o r  and c e r t a i n  a c t s  on 
Sunday which a r e  e n t i r e l y  l awfu l  a t  any o t h e r  
t ime;  and we f i n d  t h a t ,  i n  apply ing  t h e s e  s t a -  
t u t e s ,  t h e  g r e a t  weight of  a u t h o r i t y  i n  t h i s  
country  i s ,  and we t h i n k  l o g i c a l l y  and r i g h t l y  
i s ,  t h a t  t h e  p e r i c d  covered by t h e  d e s i g n a t i o n  
"Sunday" i s  t h e  n a t u r a l  day e x i s t i n g  between 
12 o ' c l o c k  midnight a t  t h e  end of Saturday 
and 12 o ' c l o c k  midr i g h t  beginning of Monday. 

G i l l o o l e y  v .  Vaughn, 110 So. 653,656 (F la .1926) ;  s e e  a l s o ,  --- -- 
Harr i son  - - - B a y  v  ----- Shore Development, -- 111 So. 128 (F l a .1926) .  

I n  Barnes,  - sup ra ,  - t h i s  Court upheld a  v e r d i c t  r ece ived  

and sen tence  passed a t  about 2:30 a.m. on a  Sunday, where t h e  

j u r y  had begun i t s  d e l i b e r a t i o n s  b e f o r e  midnigh t ,  Sa turday .  

J u s t i c e  Cockre l l  explained why t h i s  and o t h e r  c a s e s  where a  

v e r d i c t  was r ece ived  on Sunday d i d  n o t  con t ravene  t h e  r u l e  t h a t  

j u d i c i a l  a c t i v i t y  on Sunday i s  vo id .  

I n  t h e  olden days i t  was d i f f i c u l t  t o  f i x  t h e  
exac t  t ime when midnight a r r i v e d ,  wh i l e  s u n r i s e  
was of easy obse rva t ion .  Again, i n  ho ld ing  
c o u r t s  dur ing  t h e  d a y l i g h t  t hose  i n  a t tendance  



were kept from public worship and the ex- 
hibition of secular activity was offensive 
to those engaged in religious duties. 
These and perhaps other considerations pre- 
vented the application of the prohikition 
to the courts who were unable to finish 
their serious labors by the midnight hour. 

Barnes v. State, 67 So. 131 (Fla.1914). 

Justice Buford stated the rule succinctly in Harrison - 

v. Bay Shore Development Co., supra, at 128. - ---------------- - 

Under the Common Law the period of time 
included within the prohibition of judicial 
proceedings on Sunday is from sunrise to 
sunset, and this rule has been adopted as 
the law in this state. 

The principle that Florida courts cannot function on 

Sunday, though a matter separate and apart from Sunday closing 

laws and governed by separate rules, bears some similarity to 

prohibitions against Sunday com~e~cial activity in that both are • legitimate exercises of the sovereign power, founded in the need 

to protect the health, safety and genera.1 welfare of citizens 

from the "evils attendant upon uninterrupted labor." Henderson -- 

v. Antonacci, 62 So.22 5,9 (Fla.1952); 0p.Atty.Gen. 69-124. The 

mere fact that the day chosen as a day of rest is Sunday does 

not conflict with constitutic~nal provisions respecting the sep- 

aration of church and State. McGowan --- - v. - - - Magland, - -- 366 U.S. 420, 

At the time of the American Revolution, the setting 

aside of Sunday as a day of rest was recognized as a civil matter 

rather than an ecclesiastical rule: 

For, besides the notorious indecency and 
scandal of permitting any secular business 
to be publicly transacted on that day in a 



country  p r o f e s s i n g  C h r i s t i a n i t y ,  and t h e  
c o r r u p t i o n  of morals  which u s u a l l y  fo l lows  
i t s  p r o f a n a t i o n ,  t h e  k e e ~ i n g  one day i n  
t h e  seven h o l y ,  a s  a  t ime of r e l a x a t i o n  
and refreshment  a s  w e l l  a s  f o r  p u b l i c  
worship ,  i s  of admirable  s e r v i c e  t o  a  s t a t e ,  
considered merely a s  a  c i v i l  i n s t i t u t i o n .  
It humanizes, by t h e  h e l p  of  conve r sa t ion  
and s o c i e t y ,  t h e  manners of t h e  lower 
c l a s s e s ,  which would o therwise  degenera te  
i n t o  a  s o r d i d  f e r o c i t y  and savage s e l f i s h -  
nes s  of s p i r i t ;  i t  enables  t h e  i n d u s t r i o u s  
workman t o  pursue h i s  occupa t icn  i n  t h e  
ensuing week wi th  h e a l t h  and chee r fu lnes s  . . . .  

I V  Blacks tone ' s  Commentaries 63 .  This  obse rva t i cn  was quoted 

w i t h  f avo r  by Chief J u s t i c e  Warren, speaking f o r  t h e  U.S. Supreme 

Court i n  McGowan, sup ra  a s  was a  s i m i l a r  comrrer~t by J u s t i c e  F i e l d :  
--w -- 

Laws s e t t i n g  a s i d e  Sunday a s  a  day of r e s t  
a r e  uphe ld ,  n o t  from any r i g h t  of t h e  
government t o  l e g i s l a t e  f o r  t h e  p rono t i cn  of 
r e l i g i o u s  observances ,  bu t  from i t s  r i g h t  t o  
p r o t e c t  a l l  persons  from t h e  phys i ca l  and 
moral debasement which comes from u n i n t e r -  
rup ted  l a b o r .  Such laws have always been 
deemed bene f i cen t  and m e r c i f u l  l aws ,  es -  
p e c i a l l y  t o  t h e  poor and dependent,  t o  t h e  
l a b o r e r s  i n  our  f a c t c r i e s  and workshops and 
i n  t h e  hea ted  rooms of  our  c i t i e s ;  and t h e i r  
v a l i d i t y  has  been s u s t a i n e d  by t h e  h i g h e s t  
c o u r t s  of t h e  S t a t e s .  

Soon Eing v .  Crowley, 113 U.S. 703, 28 L.Ed. 1145,1147, 5  S .Ct .  
PA---  - 

I t  should be  noted t h a t  t h e  q u e ~ t i o n  of j u d i c i a l  pro- 

ceedings on Sunday goes t o  t h e  i n h e r e n t  power of c o u r t s  t o  

f u n c t i o n  on t h a t  day,  absen t  a  s t a t u t e  g iv ing  s p e c i f i c  a u t h c r i z a -  

t i o n .  Court proceedings  on Sunday a r e  n o t  merely v o i d a b l e ,  they  

a r e  n u l l  and vo id  and cannot be l e g i t i m i z e d  by s p e c i f i c  o r  t a c i t  

consent  of t h e  p a r t i e s .  I n  Hodge, sup ra ,  t h i s  c o u r t  s p e c i f i c a l l y  

noted and dec l ined  t o  invoke a  w r i t t e n  agreement betw-een t h e  

S t a t e  and M r .  Hodges' a t t o r n e y  t o  t a k e  "no advantage o r  except ion  

by reason  of such v e r d i c t  having been rendered on t h e  sabba th ."  



I n  t h e  ca se  h e r e  cons ide red ,  i t  i s  c l e a r  from t h e  

record  t h a t  dur ing  t h e  second o r  pena l ty  phase of t h e  b i f u r c a t e d  

t r i a l ,  t h e  c o u r t  r eces sed  on t h e  evening of Sa turday ,  March 24,  

1984 (R2460) and reconvened on Sunday, March 25,  1984. (R2462- 

2464) A s  r e f l e c t e d  i n  t h e  t r a n s c r i p t  (R2462-2539), t h i s  was n o t  

a  s i t u a t i o n  wherein a  c o u r t  convened on Saturday cont inued i t s  

work p a s t  midnight wi thout  r e c e s s ,  bu t  a  s e r i e s  of j u d i c i a l  a c t s  

performed i n  t h e  e a r l y  a f te rnoon  of Sunday, March 25, 1984. The 

c o u r t  fo rmal ly  reconvened, t h e  j u r y  was r e t u r n e d  t o  t h e  courtroom, 

counsel  f o r  t h e  p a r t i e s  d e l i v e r e d  t h e i r  r e s p e c t i v e  c l o s i n g  a rgu-  

ments,  t h e  cou r t  r eces sed  and l a t e r  reconvened, t h e  j u r y  aga in  

r e tu rned  and was formal ly  charged by t h e  c o u r t  and r e t i r e d  t o  

d e l i b e r a t e .  Awaiting c a l l  of t h e  j u r y ,  t h e  c o u r t  r e c e s s e d ,  t o  

reconvene a  t h i r d  t ime  when t h e  j u r y  r e t u r n e d  v e r d i c t s  c a l l i n g  

• f o r  impos i t ion  of t h e  dea th  p e n a l t y .  (R286) The j u r y  was p o l l e d  

by t h e  c o u r t  and excused from f u r t h e r  s e r v i c e .  The cou r t  pro-  

ceeded t o  hear  and g r a n t  r e q u e s t s  f o r  p re -sen tence  i n v e s t i g a t i o n .  

The c o u r t  then  r eces sed .  

There i s  no doubt t h a t  t h e  d e a t h  sen tence  imposed upon 

Appel lant  was founded upon and r e s u l t e d  from a  s e r i e s  of  j u d i c i a l  

a c t s  performed dur ing  d a y l i g h t  hours  on a  n o n j u r i d i c a l  day.  

Those j u d i c i a l  a c t s  (and consequently t h e  s en t ence  founded upon 

them) a r e  void  a s  a  m a t t e r  of F l o r i d a  law. A p p e l l a n t ' s  s en t ence  

should be r e v e r s e d .  



CONCLUSION 

Based upon the foregoing supplemental brief, Appellant, 

Carl Puiatti, prays this Honorable Court to reverse his death 

sentence. 
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