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STATEMENT OF THE CASE 

On October 3 , 1985, J O H N  P. FITZGERALD, t h e  P e t i -  

t i o n e r  h e r e i n ,  and Respondent i n  t h e s e  d i s c i p l i n a r y  proceedings  

f i l e d  h i s  P e t i t i o n  f o r  Review. A motion was f i l e d  r e q u e s t i n g  

an : ex t ens ion  o f  t ime i n  which t o  f i l e  t h e  b r i e f  i n  suppor t  of 

t h e  P e t i t i o n  f o r  Review, and on October 4 , 1985, t h i s  Court  

g ran ted  t h a t  Motion f o r  Extension of Time. 

TH9 FLORIDA BAR, a s  Complainant, f i l e d  a complaint  

pursuant  t o  A r t i c l e  X I  o f  t h e  I n t e g r a t i o n  Rule o f  The F l o r i d a  

Bar, a s  amended, a g a i n s t  JOHN P. FITZGERALD, i n  May of  1984. 

The complaint  was i n  t h r e e  (3 )  coun t s ,  a l l e g i n g  misconduct of 

J O H N  P. FITZGERALD a r i s i n g  o u t  of  two s e p a r a t e  r e p r e s e n t a t i o n s .  

I n  TFB F i l e  No. 15E82Fll t h e  l o c a l  g r ievance  committee found 

probable  cause  based upon a complaint  f i l e d  by Nancy Molina and 

John P i e r r e  Molina, and which i s  t h e  s u b j e c t  of  Count I and 

Count I1 o f  THE FLORIDA B A R ' s  complaint .  

In  TBF F i l e  No. 15E83F06, t h e  l o c a l  g r ievance  committee 

found probable  cause  based upon t h e  complaint  of Nathanie l  J. 

O r r .  The m a t t e r s  complained of i n  t h e  O r r  r e p r e s e n t a t i o n  a r e  

s e t  f o r t h  i n  Count I11 of THE FLORIDA B A R ' s  complaint .  FITZGERALD 

f i l e d  h i s  answer t o  t h e  complaint  and a l s o  a Response t o  Request 

f o r  Admissions which had been f i l e d  by The F l o r i d a  Bar. 

On January 17,  1985, and August 15,  1985, t h i s  m a t t e r  

was t r i e d  b e f o r e  The Honorable W. Clayton Johnson, Referee.  The 

r e f e r e e  has submit ted h i s  r e p o r t  t o  t h i s  Court  da t ed  September 9, 



1985, f i n d i n g  t h e  accused a t t o r n e y  g u i l t y  o f  f i v e  (5 )  o f  t h e  

s i x  v i o l a t i o n s  c i t e d  and recommending a  t h i r t y  (30) day suspen- 

s i o n  w i t h  au tomat ic  r e i n s t a t e m e n t .  That  r e p o r t  a l s o  a s s e s s e d  

c o s t s  i n  t h e  amount o f  $3,205.88 a g a i n s t  FITZGERALD. 

Throughout t h i s  B r i e f  t h e  P e t i t i o n e r  h e r e i n ,  FITZGERALD, 

w i l l  be  r e f e r r e d  t o  a s  "FITZGERALD". THE FLORIDA BAF. w i l l  be 

r e f e r r e d  t o  a s  "THE BAR". References  t o  t h e  t es t imony  b e f o r e  

t h e  r e f e r e e  w i l l  be shown a s  (T- ) ,  w i t h  t h e  number r e p r e s e n t i n g  

t h e  page t h a t  t h e  t es t imony  appea r s  a t  i n  t h e  t r a n s c r i p t .  



STATEMENT OF FACTS 

A s  t h e  R e f e r e e ' s  Report f i n d s ,  FITZGERALD i s  an a t t o r n e y  

admi t ted  t o  t h e  b a r  i n  1975, and who i s  t h i r t y - n i n e  y e a r s  o l d .  

H e  has  no p r i o r  d i s c i p l i n a r y  r eco rd .  

Counts 1 and I1 o f  THE BAR'S compla in t  d e a l  w i th  

FITZGERALD' s r e p r e s e n t a t i o n  o f  Nancy Molina and John P i e r r e  

Molina. Count I11 d e a l s  w i t h  FITZGERALD's d e a l i n g s  w i th  Na than i e l  

J. O r r .  

A. The Molina Case (Counts I and 11) 

A s  a l l e g e d  by THE BAR and admi t ted  by FITZGERALD, 

Nancy Molina and John P i e r r e  Molina r e t a i n e d  FITZGERALD t o  

r e p r e s e n t  them on o r  about  J u l y  1 3 ,  1981 i n  connec t ion  w i t h  a  

c e r t a i n  grand j u r y  i n v e s t i g a t i o n .  Nancy Molina was t h e  c h i e f  

complainant  a g a i n s t  FITZGERALD. She was t h e  o n l y  one of  t h e  

Molinas t o  t e s t i f y  b e f o r e  t h e  r e f e r e e .  She ha s  been a  l e g a l  

s e c r e t a r y  o r  a  p a r a l e g a l  s i n c e  1968 (T-225). She c u r r e n t l y  

i d e n t i f i e s  h e r s e l f  a s  b e i n g  a  l e g a l  a s s i s t a n t  (T-158). 

I n  February  o f  1981 she  came t o  F l o r i d a  t o  be 

w i t h  John P i e r r e  Molina (T-159). H e r  purpose  i n  coming t o  

F l o r i d a  was t o  be a  crew member on a  b o a t  owned by Arnold Katz 

(T-160). When she  came t o  F l o r i d a  she  brought  w i th  h e r  h e r  l i f e  

s av ings  o f  $2,000.00 (T-161). 

She mar r i ed  John P i e r r e  Molina on June 13 ,  1981 

(T-200). L a t e r  t h a t  month, on June 30, 1981, h e r  employer, 

Arnold Katz,  was a r r e s t e d  (T-200). I n  J u l y  o f  1981 t h e  Drug 



Enforcement Admin i s t r a t i on  c o n f i s c a t e d  t h e  b o a t  t h a t  t h e y  w e r e  

c rewing on (T-201). I t  was a  50-foot  s a i l b o a t  (T-203). 

A t  t h e  t i m e  t h a t  t h e  b o a t  was c o n f i s c a t e d  it was 

b e i n g  r e f i t t e d  a t  a  mar ina  and s h e  and h e r  husband w e r e  s t a y i n g  

i n  a  h o t e l  (T-164). She c la imed t h a t  t h e y  k e p t  money on board  

t h e  b o a t  d u r i n g  t h i s  t i m e  and t h a t  t h e y  removed $18,000.00 i n  

c a s h  from t h e  b o a t  a f t e r  it had been s e i z e d  (T-165). 

The Molinas w e r e  r e q u e s t e d  t o  s t a y  i n  F l o r i d a  

f o r  two weeks (T-167) and had been c o n t a c t e d  by t h e  Drug Enforce-  

ment Admin i s t r a t i on  f o r  purposes  o f  b e i n g  i n v i t e d  t o  t e s t i f y  

b e f o r e  a  f e d e r a l  grand j u r y  (T-172). 

M r s .  Molina knew FITZGERALD a s  t h e y  had been 

f r i e n d s  d u r i n g  t h e  t i m e  t h a t  t h e y  b o t h  l i v e d  i n  Minnesota (T-169). 

M r s .  Molina c o n t a c t e d  FITZGERALD, and a f t e r  some s o c i a l  v i s i t s  

she  made an  appointment  t o  see him a t  h i s  o f f i c e  (T-174). The 

Molinas wanted FITZGERALD t o  go w i t h  them t o  F o r t  Lauderdale  t o  

t a l k  t o  M r .  ~ a z z e l i  o f  t h e  Drug Enforcement A d m i n i s t r a t i o n  (T-175). 

According t o  M r s .  Molina, FITZGERALD quoted  them 

a  f e e  o f  $500.00 f o r  e v e r y t h i n g  and t h a t  t h e r e  w e r e  no a d d i t i o n a l  

f e e s  d i s c u s s e d  (T-176). FITZGERALD r e c e i v e d  a  $500.00 r e t a i n e r  

f o r  which he gave a  r e c e i p t  which i s  THE BAR'S  E x h i b i t  No. 1. 

M r s .  Molina had $18,000.00 i n  h e r  p o s s e s s i o n  and 

she  was concerned abou t  t h e  money b e i n g  s e i z e d  (T-177). Accor- 

d i n g  t o  M r s .  Molina,  a t  t h e  i n i t i a l  confe rence  on J u l y  1 3 ,  1981, 

no a d d i t i o n a l  f e e s  w e r e  d i s c u s s e d  beyond t h e  $500.00 r e t a i n e r  

(T-176). F u r t h e r ,  M r s .  Molina t e s t i f i e d  t h a t  FITZGERALD t o l d  h e r  



t h a t  t h e y  cou ld  p u t  t h e  money i n t o  a  s a f e t y  d e p o s i t  box a t  a  

bank o r  p u t  it i n t o  h i s  t r u s t  accoun t .  According t o  M r s .  Molina 

t h e y  dec ided  t o  p u t  it i n t o  FITZGERALD's t r u s t  accoun t  (T-178). 

THE BAR'S E x h i b i t  No. 2  shows a  r e c e i p t  f o r  t h e  $18,000.00 a s  

be ing  f o r  t h e  payment o f  Muldoonts ,  I n c .  s t o c k .  

According t o  FITZGERALD, t h e  i n i t i a l  meet ing w i t h  

t h e  Molinas l a s t e d  from 3% t o  4 %  hours  (T-235). M r s .  Molina 

s p e c i f i c a l l y  r e q u e s t e d  t h a t  t h e y  e n t e r  i n t o  a n  a t t o r n e y - c l i e n t  

r e l a t i o n s h i p  f o r  c o n f i d e n t i a l i t y  purposes ,  and t h e y  ag reed  upon 

a  $500.00 r e t a i n e r  (T-235). 

M r s .  Molina t o l d  him t h a t  s h e  had $30,000.00 i n  

h e r  bag and t h a t  t h e i r  employer,  M r .  Ka tz ,  had g iven  them l a r g e  

sums o f  money (T-238). They wanted him t o  ho ld  $18,000.00 i n  a  

way t h a t  t h e r e  would be no r e c o r d  o f  i t s  d e p o s i t  i n t o  a  bank 

(T-239). M r s .  Molina had b rough t  up t h e  c a s h  r e p o r t i n g  r e q u i r e -  

ments r e l a t i n g  t o  t h e  d e p o s i t  o f  $10,000.00 o r  more (T-240). 

M r s .  Molina t e s t i f i e d  t h a t  a l l  o f  h e r  and h e r  

husband ' s  d e a l i n g s  w e r e  i n  c a s h  and t h a t  t h e y  had neve r  main- 

t a i n e d  a  bank account  f o r  t h e  money (T-209,210) . The c a s h ,  

which was k e p t  on t h e  b o a t  (T-165) was used bv M r .  Molina t o  

pay t h e  expenses  r e l a t i n g  t o  t h e  b o a t ,  such a s  dock f e e s  (T-201) 

and was b e i n g  used f o r  t h e  payment o f  t h e  c o s t  o f  r e f i t t i n g  t h e  

s a i l b o a t  (T-208). According t o  M r s .  Molina,  M r .  Katz would pay 

them back (T-209) b u t  t h e y  never  asked M r .  Katz whether  t h e y  

cou ld  use  h i s  money f o r  t h e  o u t f i t t i n g  o f  t h e  b o a t  r a t h e r  t h a n  

hav ing  t o  advance t h e i r  own (T-209). Indeed ,  when t h e  b o a t  



needed a dinghy, M r .  Molina supposedly purchased it wi th  h i s  

own money (T-202). 

M r s .  Molina wanted FITZGERALD t o  hold  $18,000.00 

(T-239). FITZGERALD d i scussed  wi th  t h e  Molinas t h e  use  of  t h e  

co rpo ra t ion  Muldoon's, I nc ,  a s  be ing  a d e p o s i t o r  o f  t h e  funds  

i n t o  a bank account ,  hence, t h e  reason  f o r  t h e  r e c e i p t  i n  t h e  

form of  THE BAR'S E x h i b i t  No. 2 (T-240). But ,  a s  t h e  conversa- 

t i o n  wi th  t h e  Molinas went on,  w i t h  them d e s c r i b i n g  t h e i r  involve-  

ment w i t h  M r .  Katz and h i s  a c t i v i t i e s ,  FITZGERALD r e a l i z e d  t h a t  

t h e  d e p o s i t  of  t h e  monies under Muldoon's, I nc .  might involve  

him i n  some c r i m i n a l  wrongdoing, and he changed h i s  mind. 

( T - 2 4 4 ) .  FITZGERALD s a i d  t hey  were going t o  have t o  do it some 

o t h e r  way and it was agreed t h a t  he would hold  t h e  money i n  h i s  

o f f i c e  s a f e  (T-245). FITZGERALD t e s t i f i e d  t h a t  t h e  Molinas were 

d e a t h l y  a f r a i d  t h a t  t h e  government was going t o  s e i z e  t h e  money 

a s  p a r t  of  M r .  Ka t z ' s  funding f o r  h i s  drug b u s i n e s s  (T-245). 

FITZGERALD t e s t i f i e d  t h a t  bv simplv ho ld ing  t h e  monev t h e r e  

would be no r eco rd  of  i t s  be ing  depos i t ed  i n  any i n s t i t u t i o n  

and t h a t  t h e  o n l y  way a government o f f i c i a l  could f i n d  o u t  whether 

t h e  Molinas had any monies depos i t ed  w i t h  him would be  t o  a s k  him 

and then  f o r  him t o  r e v e a l  whether he had it o r  n o t  (T-273). 

A s  an  a s i d e ,  du r ing  t h e  t ime t h a t  t h e  Molinas 

were r ep re sen ted  by FITZGERALD, they  were s t a y i n g  a t  a  condomin- 

ium i n  Tequesta ,  F l o r i d a ,  owned by a mutual f r i e n d ,  an a t t o r n e y  

i n  Minnesota by t h e  name of Koch (T-170). Koch had counseled 

he r  t o  c o n t a c t  FITZGERALD i n  o r d e r  t o  g e t  r e p r e s e n t a t i o n  i n  t h e  



mat t e r  w i t h  t h e  Drug Enforcement Adminis t ra t ion  (T-257). 

Also du r ing  t h e  t ime o f  t h e  r e p r e s e n t a t i o n ,  M r .  and Wrs. Molina 

were d r i v i n g  an automobile owned by FITZGERALD (T-194). 

FITZGERALD rep re sen ted  them i n  d e a l i n g  wi th  t h e  

Drug Enforcement Adminis t ra t ion ,  t h e  United S t a t e s  A t t o r n e y ' s  

O f f i c e ,  spoke w i t h  customs s p e c i a l  agen t s .  He was a b l e  t o  

o b t a i n  immunity f o r  t h e  Molinas i n  exchange f o r  t h e i r  t es t imony 

(T-250). He accep ted  t h e  subpoena f o r  t h e i r  tes t imony be fo re  

t h e  grand j u r y ,  accompanied them on t h e  day t h a t  t hey  t e s t i f i e d  

(T-183) and d e a l t  w i t h  a l l  t h e  government lawyers.  FITZGERALD 

a l s o  d e a l t  w i t h  M r .  K a t z ' s  lawyers who were concerned about 

t h e  Molinas becoming wi tnes ses  f o r  t h e  f e d e r a l  government 

a g a i n s t  Katz (T-263). M r s .  Molina a l s o  d i d n ' t  want t h e  $18,000.00 

depos i t ed  because she  was concerned t h a t  M r .  Katz o r  h i s  lawyers 

would be looking f o r  t h e  c a s h  t h a t  was on board t h e  boa t  a t  t h e  

t ime  it was s e i z e d  (T-263). 

To t h i s  day M r s .  Molina d o e s n ' t  b e l i e v e  t h a t  she  

d i d  anyth ing  t o  war ran t  t h e  p o s i t i o n  t h a t  she  found h e r s e l f  i n  

du r ing  t h e  summer of 1981 wi th  t h e  Drug Enforcement Administra-  

t i o n  (T-227,228). Yet ,  t h i s  s o p h i s t i c a t e d  woman, who has  been 

a s s o c i a t e d  w i t h  t h e  l e g a l  p r o f e s s i o n  s i n c e  1968, and a s  a  l e g a l  

a s s i s t a n t  s i n c e  1974 (T-15), w i th  exper ience  i n  s u b s t a n t i a l  liti- 

g a t i o n ,  i n c l u d i n g  Dalkon S h i e l d  l i t i g a t i o n  (T-225), and wi th  4 

y e a r s  of exper ience  working f o r  t a x  lawyers (T-229) admi t ted  t o  

engaging i n  s e r i o u s  wrongs b e f o r e  t h e  r e f e r e e .  She, M r .  Molina 

and ano the r  admit ted cur rency  v i o l a t i o n s  by t a k i n g  cash  and 



s t u f f i n g  it i n  t h e i r  c l o t h i n g  and t a k i n g  it t o  t h e  Bahamas (T- 

204,205).  The sum t a k e n  was $202,000.00 i n  twenty  and f i f t y  

d o l l a r  b i l l s  (T-241). M r s .  Molina wi tnessed  Columbians coming 

t o  t h e  b o a t  and dropping of  packages f o r  M r .  Katz and o t h e r  

people  coming by w i th  l a r g e  amounts o f  c a sh  f o r  M r .  Katz (T-208). 

They a l lowed Katz t o  purchase  Mercedes automobi les  and t i t l e  

them i n  t h e i r  name (T-206). The dinghy b o a t  had been purchased 

by Katz and t i t l e d  i n  t h e i r  name (T-263). 

According t o  M r s .  Molina, no f i n a l  agreement was 

reached  w i t h  r e g a r d  t o  FITZGERALD1s f e e  (T-190) . They had a 

meeting a t  FITZGERALD1s o f f i c e  on a F r i d a y  even ing ,  no agreement 

was reached ,  arid on t h e  n e x t  Monday t h e y  r e c e i v e d  THE B A R 1 s  

E x h i b i t s  Nos. 3, 4 ,  and 11, and were t o l d  t o  g e t  a check i n  t h e  

amount o f  $8,000.00 from FITZGERALD1s bank a t  t h e  t i m e  t h a t  t h e y  

dropped o f f  t h e  keys t o  h i s  c a r  (T-192,194,223). FITZGERALD 

t e s t i f i e d  t h a t  a t  t h e  t i m e  t h a t  he was r e t a i n e d ,  a t  t h e  i n i t i a l  

meet ing,  it was d i s c u s s e d  t h a t  f e e s  i n  t h i s  c a s e  would be  d i f f i -  

c u l t  t o  determine and t h a t  t h e y  would se t  a f e e  a t  t h e  end o f  

t h e  c a s e  on a r ea sonab l e  b a s i s  (T-255,256). M r s .  Molina i n d i -  

c a t e d  t h a t  she  had spoken w i t h  M r .  Koch about  what t o  expec t  t o  

pay f o r  t h e  l e g a l  s e r v i c e s  (T-256). 

A t  t h e  end o f  t h e  r e p r e s e n t a t i o n ,  on J u l y  30 or  

31, FITZGERALD m e t  w i t h  t h e  Molinas a t  h i s  o f f i c e  and t o l d  him 

t h a t  he had c o n s u l t e d  w i t h  o t h e r  lawyers  i n  town a s  t o  what a 

r ea sonab l e  f e e  would be  (T-258). FITZGERALD1s tes t imony  was 

t h a t  a $7,500.00 t o  $10,000.00 pe r  pe rson  f e e  would be  r ea sonab l e  



b u t  ag r eed  t o  charge  o n l y  $5,000.00 p e r  person a s  h i s  f e e  

(T-259). M r s .  Molina d i d  n o t  i n i t i a l l y  a g r e e  t o  t h e  f e e ,  b u t  

i n s t e a d  d e s i r e d  t o  make a  phone c a l l  and r e t u r n e d  i n  45 minu tes  

t o  a n  hour l a t e r  and i n d i c a t e d  t h a t  s h e  had spoken w i t h  M r .  Koch 

i n  Minnesota abou t  t h e  f e e  and t h a t  t h e y  were i n  agreement a s  t o  

$5,000.00 p e r  person b e i n g  a  r e a s o n a b l e  f e e  (T-260). A t  t h a t  

t i m e ,  M r .  Molina asked  FITZGERALD whether  he would buy t h e  

Boston Whaler,  and FITZGERALD ag reed  t o  buy it f o r  $2,500.00 

(T-261,262). FITZGERALD ag reed  t o  do it a s  a  f a v o r ,  even though 

he d o e s n ' t  l i k e  b o a t s  (T-262). 

A f t e r  t h e  mee t ing  i n  FITZGERALD1s o f f i c e ,  t h e  

Mol inas ,  FITZGERALD, h i s  w i f e  and c h i l d ,  went t o  d i n n e r  a c r o s s  

t h e  s t ree t  from FITZGERALDls o f f i c e  (T-265). The d i n n e r  s t a r t e d  

o f f  happ i l y ,  b u t  d u r i n g  d i n n e r  M r .  Molina t w i c e  g o t  up and walked 

o u t  w i t h  M r s .  Molina e x p l a i n i n g  t h a t  he was u p s e t  because  he 

d i d n ' t  f e e l  t h a t  he had done a n y t h i n g  wrong t h a t  he  needed t o  

pay a  lawyer f o r  (T-266). A t  one p o i n t  FITZGERALD f e l t  t h a t  M r .  

Molina was i n s u l t i n g  h i s  w i f e  and f ami ly ,  p a i d  t h e  b i l l  and took  

h i s  f a m i l y  home (T-266). A t  no t i m e  d i d  M r s .  Molina d i s a g r e e  

w i t h  t h e  f e e  a t  d i n n e r  (T-267). 

Over t h e  weekend FITZGERALD dec ided  n o t  t o  buy 

t h e  b o a t  (T-268), d i c t a t e d  s t a t e m e n t s  and a l e t t e r  t o  t h e  

Molinas (THE B A R 1 s  E x h i b i t s  Nos. 3 , 4  and 11) and l e f t  i n s t r u c t i o n s  

f o r  t h e  Molinas t o  d rop  o f f  t h e  keys t o  h i s  c a r  (T-269). 

N e i t h e r  M r .  o r  M r s .  Molina had any f u r t h e r  comrnu- 

n i c a t i o n  w i t h  FITZGERALD a f t e r  t h e  d a t e  t h a t  t h e y  r e c e i v e d  t h e i r  



money, $8,000.00 of t h e  o r i g i n a l  $18,000.00 (T-233). The d a t e  

t hey  r ece ived  t h e  money was August 3, 1981 (T-223). I n  January 

of 1982, t h e  Molinas made a  c l a im  on The F l o r i d a  B a r ' s  c l i e n t  

s e c u r i t y  fund, and when t h a t  d i d n ' t  r e s u l t  i n  a  f avo rab le  out-  

come t o  t h e  Molinas t hey  decided t o  f i l e  a  g r ievance  (T-224). 

The purpose o f  t h e  f i l i n g  of t h e  gr ievance  a g a i n s t  FITZGERALD 

was t o  g e t  t h e i r  money back (T-224). M r s .  Molina knew t h e  

s e r iousnes s  o f  f i l i n g  a  g r ievance  from he r  p a s t  expe r i ences  

i n  working f o r  lawyers (T-226). 

I t  should be noted t h a t  FITZGERALD has always 

o f f e r e d  t o  a r b i t r a t e  any f e e  d i s p u t e  (T-225). 

I t  was agreed a t  t h e  t r i a l  of  t h i s  ma t t e r  t h a t  

t h i s  i s  n o t  a  f e e  d i s p u t e  hear ing  and THE BAR does n o t  q u e s t i o n  

t h e  v a l i d i t y  o f  FITZGERALDts s e r v i c e s  f o r  t h e  Molinas o r  c l a im  

t h a t  t h e  f e e  charged was excess ive .  I n s t e a d ,  FITZGERALD i s  

accused of  v i o l a t i n g  DR9-102(A) by n o t  d e p o s i t i n g  t h e  $18,000.00 

i n t o  an i d e n t i f i a b l e  bank o r  sav ings  and loan  a s s o c i a t i o n  account  

and DR9-102(B)(3) by n o t  main ta in ing  complete r eco rds  of  a l l  

funds  coming i n t o  h i s  pos ses s ion  and r ende r ing  a p p r o p r i a t e  

accounts  t o  t h e  c l i e n t .  FITZGERALD was found g u i l t y  of both  

t h o s e  v i o l a t i o n s  and a l s o  found g u i l t y  of t h e  v i o l a t i o n  of 

I n t e g r a t i o n  Rule 1 1 . 0 2 ( 4 ) ( c )  and by-laws promulgated thereunder  

p r e s c r i b i n g  minimum t r u s t  account ing procedures .  FITZGERALD 

was found n o t  g u i l t y  of v i o l a t i n g  9-102(A)(2) .  

B.  The O r r  Case (Count 111) 

JOHN FITZGERALD rep re sen ted  Davis P l ace ,  I n c . ,  



whose p r i n c i p a l  was William Cordani (T-82). Davis P lace  was 

developing a  townhouse subd iv i s ion  whose o r i g i n a l  p l a n s  were 

f o r  twenty u n i t s .  Only e i g h t  o f  t h e  twenty u n i t s  were b u i l t  

be fo re  c o n s t r u c t i o n  ceased i n  November o f  1981 (T-56,58) . The 

c o n s t r u c t i o n  loan  he ld  by F i d e l i t y  Fede ra l  Savings and Loan 

Assoc i a t i on  went i n t o  d e f a u l t  and t h e r e  were i n  exces s  of  

$200,000.00 i n  f i l e d  mechanics'  l i e n s  (T-58). 

FITZGERALD was r e t a i n e d  i n  o r d e r  t o  work o u t  

an arrangement f o r  t h e  s a l e  o f  t h e  u n i t s  and payoff o f  t h e  

mortgage and l i e n h o l d e r s .  The p r i n c i p a l ,  Cordani ,  promised 

t o  FITZGERALD t h a t  he would p u t  h i s  own funds i n t o  t h e  develop- 

ment t o  pay o f f  l i e n s  (T-60). Cordani had p e r s o n a l l y  guaranteed 

t h e  loan  and was i n  a  s o l i d  f i n a n c i a l  c o n d i t i o n  i n  t h e  op in ion  

o f  t h e  l ende r  (T-98) . 
Davis P lace ,  Inc .  s e t  a  minimum s a l e s  p r i c e  

which would pay o f f  a l l  t h e  c r e d i t o r s  (T-61). FITZGERALD 

t h e r e a f t e r  went and s t a r t e d  c l o s i n g  u n i t s ,  c o l l e c t i n g  t h e  money 

and d e a l i n g  w i t h  c r e d i t o r s ,  i nc lud ing  t h e  l i e n h o l d e r s  and con- 

s t r u c t i o n  l e n d e r  (T-65). During t h e  course  of  c l o s i n g s  it was 

r e a l i z e d  t h a t  M r .  Cordani ' s  accountan t  h a d n ' t  f i g u r e d  i n  

t h e  i n t e r e s t  t h a t  was be ing  c a r r i e d  on t h e  c o n s t r u c t i o n  loan  

i n  s e t t i n g  t h e  s a l e s  p r i c e  f o r  a  break-even (T-68) and t h a t  

in format ion  came t o  FITZGERALD dur ing  t h e  t ime  t h a t  he was 

a l r e a d y  i n  t h e  middle o f  c l o s i n g  t h e  t r a n s f e r s  o f  t h e  u n i t s .  

A t  t h a t  p o i n t ,  Cordani qave FITZGERALD f u r t h e r  a s su rances  t h a t  

he would cover  a l l  s h o r t f a l l s ,  and would a l s o  s e l l  some vacant  



prope r ty  t h a t  was p a r t  of t h e  subd iv i s ion  (T-69). The c l i e n t  

p u t  t h e  p rope r ty  up f o r  s a l e  and M r .  Cordani was a b l e  t o  

o b t a i n  t h r e e  d i f f e r e n t  c o n t r a c t s ,  each of which f e l l  through 

and d i d  n o t  r e s u l t  i n  a  c l o s i n g  (T-91). However, t h e  p rope r ty  

had a  s u f f i c i e n t  va lue  t h a t  t h e  c o n s t r u c t i o n  l e n d e r  never  f e l t  

i n  jeopardy on t h e  l oan  (T-97,99). 

Nathanie l  O r r  had con t r ac t ed  t o  buy one of  t h e  

u n i t s .  H i s  son a l s o  purchased a  u n i t  and t h e r e  were no prob- 

lems i n  t h a t  c l o s i n g  ( T - 4 4 ) .  M r .  O r r  i s  a  r e a l  e s t a t e  a p p r a i s e r  

who knew of  t h e  f i n a n c i a l  t r o u b l e s  o f  t h e  development and 

ob ta ined  a  c o n t r a c t  t o  purchase  h i s  u n i t  a t  a  low p r i c e  ( T - 4 4 ) .  

He had someone a t  h i s  o f f i c e  check t h e  p u b l i c  r e c o r d s  f o r  

l i e n s  b e f o r e  t h e  c l o s i n g  (T-53,70). 

O r r  i nqu i r ed  a t  t h e  t ime  of  c l o s i n g  a s  t o  

whether t h e r e  would be enough money t o  pay o f f  a l l  l i e n s  (T-46) 

and was t o l d  by FITZGERALD t h a t  t h e r e  would be enough money 

ob ta ined  from c l o s i n g  t h e  t r a n s a c t i o n  on h i s  u n i t  and some 

o t h e r s  from which t o  pay t h e  l i e n s  and t h e  mortgage o f f  (T-47). 

O r r  wasn ' t  s u r e  e x a c t l y  what FITZGERALD s a i d  about how many 

c l o s i n g s  were necessary  t o  occur  i n  o r d e r  t o  pay o f f  a l l  l i e n s  

and mortgages (T-47),  b u t  he f e l t  s ecu re  t h a t  when t h e  o t h e r  

c l o s i n g s  took p l a c e  t h e  l i e n s  would be pa id  o f f  (T-48). 

O r r  was aware t h a t  t h e r e  was c e r t a i n  vacant  

land a c r o s s  t h e  s t r e e t  from t h e  u n i t  t h a t  he had purchased 

and t h a t  it could be valued a t  $120,000.00 (T-49,50). He 

admit ted t h a t  he was in s t rumen ta l  i n  g e t t i n g  one of  t h e  c o n t r a c t s  



f o r  t h e  s a l e  o f  t h e  vacant  l and  tu rned  down by r e f u s i n g  home- 

owners a s s o c i a t i o n  approval  of  a  p lan  t o  b u i l d  s l i g h t l y  sma l l e r  

u n i t s  (T-51,74) . 
FITZGERALD admit ted t h a t  O r r  would have l e f t  

t h e  c l o s i n g  w i t h  t h e  impress ion t h a t  w i th  t h e  money from O r r t s  

c l o s i n g  and subsequent c l o s i n g s  a l l  l i e n s  and mortgages would 

be pa id  o f f  (T-71). FITZGERALD was a b l e  t o  c l o s e  t h e  remainder 

of  t h e  u n i t s ,  b u t  n o t  g e t  a  c l o s i n g  on t h e  vacant  l and  and was 

unable t o  pay eve ry th ing  o f f  (T-71). He was a b l e  t o  g e t  a  

r e l e a s e  of  a l l  of  t h e  l i e n h o l d e r s t  c l a ims  (T-71), b u t  was un- 

a b l e  t o  g e t  a  r e l e a s e  o f  O r r t s  u n i t  from t h e  c o n s t r u c t i o n  loan .  

A c l o s i n g  on t h e  s a l e  of  t h e  vacant  l and  would have pa id  o f f  

t h e  c o n s t r u c t i o n  l e n d e r ,  F i d e l i t y  Fede ra l ,  b u t  it kep t  f a i l i n g  

t o  c l o s e  because o f  c o n t r a c t  f i nanc ing  con t ingenc ie s  (T-73). 

A t  t h e  t ime t h a t  FITZGERALD c losed  t h e  s a l e  o f  

t h e  u n i t  t o  O r r ,  he be l i eved  t h a t  t h e r e  would be enough money 

t o  pay everyone o f f  (T-75). FITZGERALD t o l d  O r r  t h a t  he needed 

t o  c l o s e  t h e  o t h e r  t r a n s a c t i o n s  i n  o r d e r  t o  Day everyone o f f  

(T-76). O r r t s  money went i n t o  a  fund t h a t  he used t o  pay o f f  

l i e n s  and g e t  mortgage r e l e a s e s  (T-78). When O r r  subsequent ly  

c a l l e d  him about  t h e  pending f o r e c l o s u r e  on h i s  u n i t ,  FITZGERALD 

t o l d  him t h a t  he had a  c o n t r a c t  on t h e  u n b u i l t  l and  wi th  no 

c o n d i t i o n s  and it would c l o s e  (T-80). That  c o n t r a c t  d i d  c l o s e ,  

t h e  c o n s t r u c t i o n  l e n d e r  was p a i d  o f f  (T-81). 

William Sned, t h e  a t t o r n e v  f o r  t h e  c o n s t r u c t i o n  

l e n d e r ,  F i d e l i t y  F e d e r a l ,  t e s t i f i e d  t h a t  a t  no t ime d i d  t h e  



l ende r  f e e l  i n  jeopardy,  "We f e l t  we would g e t  every  dime we 

were e n t i t l e d  t o "  (T-99). The reasons  f o r  t h i s  was t h a t  t h e  

l e n d e r  had a low r a t i o  o f  loan  t o  market  va lue  (T-96) and 

t h e  person guaran tee ing  t h e  l o a n ,  Cordani ,  had a s t r o n q  f inan -  

c i a l  c o n d i t i o n  (T-98). Sned desc r ibed  h i s  d e a l i n q s  w i t h  

FITZGERALD as FITZGERALD1s always doing what he s a i d  he would 

do (T-100). 

At torneys '  T i t l e  Insurance Fund e v e n t u a l l y  had 

t o  t a k e  an assignment o f  t h e  mortgage from F i d e l i t y  Fede ra l  

(T-101,102). The s a l e  o f  t h e  vacant  l and  took p l a c e  and 

F i d e l i t y  Fede ra l  w a s  pa id  o f f  (T-102). According t o  Sned, 

who r ep re sen ted  The Fund i n  t h e  assignment of t h e  mortgage, 

The Fund w a s  never  a t  a  r i s k  of  l o s s  (T-103). 

THE BAR has  accused FITZGERALD of  being i n  

v i o l a t i o n  of  DR1- 102 (A)  ( 4  ) , accus inq  him of enqaging i n  conduct  

i nvo lv ing  d i shones ty ,  f r a u d ,  d e c e i t ,  o r  mi s rep re sen ta t ion .  THE 

BAR has  f u r t h e r  accused FITZGERALD of  knowingly makinq a f a l s e  

s t a t emen t  of  law o r  f a c t  and t h u s ,  v i o l a t i n g  7-102 (A)  ( 5 )  . The 

r e f e r e e  found FITZGERALD g u i l t y  of bo th  charges .  



P O I N T S  ON REVIEW 

I. THE REFEREE ERRED I N  F I N D I N G  RESPONDENT GUILTY OF 
VIOLATING DR9-102  (A)  , D R 9 - 1 0 2  ( B )  ( 3 )  AND INTEGRATION 
RULE 1 1 . 0 2  ( 4 )  (c )  RELATING TO THE MATTERS CHARGED 
I N  COUNT I O F  THE B A R ' s  COMPLAINT I N  DEALING WITH 
THE MOLINAS' $ 1 8 , 0 0 0 . 0 0 .  

11. THE REFEREE ERRED I N  F I N D I N G  THE RESPONDENT I N  
VIOLATION O F  D R 1 - 1 0 2 ( A )  ( 4 )  AND D R 7 - 1 0 2 ( A )  ( 5 )  DEALING 
WITH COUNT I11 O F  THE B A R ' s  COMPLAINT AND INVOLVING 
THE RESPONDENT'S TRANSACTIONS WITH ORR. 

111. THE STATEMENT O F  COSTS AND MANNER OF  TAXATION F I L E D  
BY THE REFEREE I S  EXCESSIVE.  

I V .  THE RECOMMENDATION O F  THE REFEREE A S  TO D I S C I P L I N A R Y  
MEASURES I S  TOO HARSH I N  L I G H T  O F  THE PAST D I S C I P -  
LINARY RECORD AND THE FACTS O F  THE COMPLAINTS. 



POINT I 
THE REFEREE ERRED IN FINDING RESPONDENT GUILTY OF 
VIOLATING DR9-102 (A) , DR~-102 (B) (3) AND INTEGRATION 
RULE 11.02 (4) (C) RELATING TO THE MATTERS CHARGED 
IN COUNT I OF THE BAR'S COMPLAINT IN DEALING WITH 
THE MOLINAS' $18,000.00. 

The MOLINAS gave FITZGERALD $18,000.00 in cash. He 

did not deposit it into a bank or s'avings and loan association 

but instead kept it in his office in its original form. 

MRS. MOLINA testified that it was agreed it would be deposited 

to FITZGERALD's trust account, although she also testified that 

her concern in the first place was that the money would be 

seized by government officials. FITZGERALD testified that she 

was indeed concerned about the seizure of the money by the 

government, or by Mr. Katz's lawyer, and that it was agreed 

that he would hold the money in kind in his office. A receipt 

for the money was furnished to the MOLINAS. 

The Referee made no finding on the issue as to whether 

it was agreed that the $18,000.00 would be held in a trust account, 

or whether it was to be held in its original form in FITZGERALD's 

office. It is submitted here that the agreement not to deposit 

the money was consistent with the way the MOLINAS had always 

acted and co~sistent with their expressed fears. A n  agreement 

to deposit the money would be inconsistent with the way they had 

acted in the past and there would be no logical reason why they 

would have it deposited into an attorney's trust account rather 

then simply depositing it into a bank account that they could 

open up anywhere else. There is no dispute between the 



t e s t i m o n y  of  MRS. MOLIbJA and t h e  t e s t i m o n y  of  FITZGERALD t h a t  

when t h e  money was e n t r u s t e d  t o  him, it was n o t  a n  advance on 

f e e s  and c o s t s ,  b u t  r a t h e r  p e r s o n a l  p r o p e r t y  o f  t h e  MOLINAS 

t o  be h e l d  by FITZGERALD. 

DR9-102 (A) p r o v i d e s  a s  f o l l o w s  : 

" ( A )  A l l  funds  o f  c l i e n t s  p a i d  t o  a  l awyer  o r  law 
f i r m ,  i n c l u d i n g  advances  f o r  c o s t s  and expenses ,  
s h a l l  be  d e p o s i t e d  i n  one o r  more i d e n t i f i a b l e  
bank o r  s a v i n g s  and l o a n  a s s o c i a t i o n  a c c o u n t s  
m a i n t a i n e d  i n  t h e  S t a t e  i n  which t h e  law o f f i c e  
i s  s i t u a t e d  and no f u n d s  be long ing  t o  t h e  l awyer  
o r  law f i r m  s h a l l  be d e p o s i t e d  t h e r e i n  e x c e p t  
a s  f o l l o w s  : . . . " (eigphasis s u p p l i e d )  

There i s  no i s s u e  a l l e g e d  by THE BAR o r  e v i d e n c e  

p r e s e n t e d ,  t h a t  FITZGERALD i s  i n  v i o l a t i o n  of t h i s  p r o v i s i o n  

a f t e r  t h e  $18,000.00 was s p l i t  between t h e  MOLINAS and 

FITZGERALD. I n  o t h e r  words, t h e r e  i s  no a l l e g a t i o n  of  a  

v i o l a t i o n  o r  e v i d e n c e  p r e s e n t e d  t h a t  FITZGERALD d i d n ' t  l a t e r  

d e p o s i t  t h a t  p o r t i o n  of  t h e  $18,000.00 t a k e n  a s  f e e s  t o  h i s  

own bank a c c o u n t .  The i s s u e ,  i n s t e a d ,  i s  whe the r  a  l awyer  1s 

r e q u i r e d  t o  d e p o s i t  f u n d s  of  a  c l i e n t  t o  an i d e n t i f i a b l e  bank 

o r  s a v i n g s  and l o a n  a s s o c i a t i o n  accoun t  even though t h e  c l i e n t  

r e q u e s t s  t h e  f u n d s  t o  b e  h e l d  i n  c a s h  by t h e  lawyer .  

No d i s c i p l i n a r y  r u l e  p r e v e n t s  a  lawyer  from h o l d i n g  

p e r s o n a l  p r o p e r t y  be long ing  t o  a  c l i e n t .  Lawyers o r d i n a r i l y  

s a f e g u a r d  p e r s o n a l  p r o p e r t y  be long ing  t o  c l i e n t s .  ~ ~ 9 - 1 0 2 ( ~ )  

canno t  b e  i n t e r p r e t e d  a s  p r e v e n t i n g  a lawyer  from s a f e g u a r d i n g  

a n o t h e r  form o f  p e r s o n a l  p r o p e r t y ,  c a s h ,  f o r  a  c l i e n t  who 

r e q u e s t s  same. S t r i c t l y  s p e a k i n g ,  r a r e  c o i n s ,  o r  money hav ing  

a v a l u e  i n  e x c e s s  of  i t s  f a c e  v a l u e  ( such  a s  Krugerrands)  would 



be r e q u i r e d  t o  be depos i t ed  by t h e  lawyer under ~ ~ 9 - 1 0 2 ( . ~ )  i f  

t h e  R e f e r e e ' s  f i n d i n g  i s  v a l i d .  Such a  r e s u l t  would be l ud i c rous .  

C l e a r l y ,  DR9-102(~) on ly  r e q u i r e s  funds t h a t  a r e  p a i d  

t o  a  lawyer t o  be depos i t ed .  The code of p r o f e s s i o n a l  respons i -  

b i l i t y  does no t  s p e c i f i c a l l y  d e f i n e  t h e  word "pa id" .  According 

t o  Webs te r ' s  New C o l l e g i a t e  D ic t iona ry ,  1980, pay o r  p a i d  i s  

de f ined  a s :  

"1.a: t o  make due r e t u r n  t o  f o r  s e r v i c e s  rendered o r  
p rope r ty  d e l i v e r e d .  b: t o  engage f o r  money: h i r e  
(you c o u l d n ' t  pay m e  t o  do t h a t )  2 a :  t o  g i v e  i n  
r e t u r n  f o r  goods or  s e r v i c e  (pay wages) b: t o  d i scha rge  
indebtedness  f o r :  se t t le  (pay a b i l l )  c :  t o  make 
a  d i s p o s a l  o r  t r a n s f e r  of (money) 3: t o  g i v e  or  
f o r f e i t  i n  e x p i a t i o n  or  r e t r i b u t i o n  (pay t h e  p e n a l t y )  
4 a: t o  make compensation f o r .  b: t o  r e q u i t e  according 
t o  what i s  deserved (pay him back) ..." 
Here, it i s  undisputed t h a t  t h e  MOLINAS d i d  no t  pay 

t h e  $18,000.00 t o  MR. FITZGERALD. Therefore ,  under DR9-102(~) 

he  had no duty t o  d e p o s i t  it i n t o  h i s  bank account  o r  sav ings  and 

loan  a s s o c i a t i o n  account .  To do so  would have been wi thout  t h e  

c l i e n t s  consent  and d i r e c t l y  oppos i t e  t o  what t h e  c l i e n t  wanted. 

The Referee  determined t h a t  MR. FITZGERALD was g u i l t y  

as t o  v i o l a t i n g  DR9-102(B) ( 3 ) .  Such p r o v i s i o n  prov ides  as fo l lows:  

" ( B )  a  lawyer s h a l l :  
( 3 )  main ta in  complete r eco rds  of a l l  funds ,  s e c u r i t i e s ,  
and o t h e r  p r o p e r t i e s  of a  c l i e n t  coming i n t o  t h e  t h e  
posses s ion  of t h e  lawyer and r ende r  a p p r o p r i a t e  accounts  
t o  h i s  c l i e n t  r ega rd ing  them." 

The Referee  made no s p e c i f i c  f i n d i n g  t h a t  MR. FITZGERALD 

had f a i l e d  t o  main ta in  complete r eco rds  of t h e  funds o r  o t h e r  

p r o p e r t i e s  of t h e  SIOLINAS coming i n t o  h i s  possess ion .  I t  can only 

be assumed from t h e  r e p o r t  of t h e  Referee  t h a t  s i n c e  t h e  funds were 

n o t  depos i t ed  i n t o  a  bank account  o r  sav ings  and loan  a s s o c i a t i o n  



account  t h e n  t h e r e  would be  no r e c o r d s  of t h e  d e p o s i t  and 

consequen t ly  t h e r e  would be incomplete  r e c o r d s  o f  t h e  funds  coming 

i n t o  t h e  p o s s e s s i o n  of t h e  lawyer .  

F i r s t l y ,  it i s  t h e  Respondent l a w y e r ' s  p o s i t i o n  t h a t  t h e  

d e p o s i t  was n o t  r e q u e s t e d  by t h e  c l i e n t  n o r  r e q u i r e d  under DR9-102(~)  

a s  argued above. I f  t h e r e  i s  a v i o l a t i o n  it. i s  of  DR9-102(A), 

n o t  s u b d i v i s i o n  ( B )  ( 3 ) .  Secondly ,  a r e c e i p t  f o r  t h e  $18,000.00 

was p rov ided  t h e  MOLINAS a t  t h e  i n i t i a l  r e t a i n i n g  con fe r ence ,  

s t a t e m e n t s  w e r e  p r e s e n t e d  t o  t h e  MOLINAS showing t h e  d i s p o s i t i o n  

o f  t h e  funds  when t h e y  w e r e  s p l i t  up between t h e  c l i e n t s  and t h e  

l awyer ,  and such would be t h e  normal r e c o r d s  p rov ided  a c l i e n t  

who e n t r u s t s  p e r s o n a l  p r o p e r t y  t o  a lawyer .  No o t h e r  ev idence  

was submi t t ed  by THE B.AR t h a t  MR. FITZGERALD f a i l e d  t o  p rov ide  

any o t h e r  r e c o r d  o f  t h e  f unds ,  o r  f a i l e d  t o  keep any o t h e r  r e co rd .  

The Re fe r ee  found MR. FITZGERALD g u i l t y  o f  v i o l a t i n g  

i n t e g r a t i o n  r u l e  11.02 ( 4 )  ( C )  . Subd iv i s i on  ( 4 )  ( C )  i s  t o o  l eng thy  

t o  se t  o u t  h e r e i n ,  b u t  merely  d e a l s  w i t h  t h e  r i g h t  of  t h e  F i o r i d a  

Bar t o  promulgate  by-laws p r e s c r i b i n g  minimum t r u s t  a ccoun t i ng  

r e c o r d s  which s h a l l  be main ta ined  and minimum t r u s t  a ccoun t i ng  

p rocedures  which must be fo l lowed  by a l l  a t t o r n e y s  p r a c t i c i n g  

i n  F l o r i d a  who r e c e i v e  o r  d i s p e r s e  t r u s t  money o r  p r o p e r t y .  The 

by-laws f o r  11.02 ( 4 )  (c) e f f e c t i v e  u n t i l  June  30, 1984 d e f i n e  what 

a r e  t h e  minimum r e c o r d s  which must be k e p t  by a member of  t h e  

F l o r i d a  Bar .  There i s  no  ev idence  t h a t  MR. FITZGERALD f a i l e d  

t o  keep minimum r e c o r d s  i n  h i s  p r a c t i c e  of  law. The by-law 

r e q u i r e s  t h e  opening of  a s e p a r a t e  t r u s t  accoun t  and t h e  keep ing  

o f  c a n c e l l e d  checks ,  l e d g e r s  and j o u r n a l s  and r e q u i r e s  a 



r e c o n c i l i a t i o n  of t r u s t  accounts .  MR. FITZGERALD kept  t h e s e  

r eco rds  a s  a  r e g u l a r  p a r t  of h i s  p r a c t i c e  and t h e r e  i s  no evidence 

t o  t h e  con t r a ry .  H e  j u s t  d i d n ' t  d e p o s i t  t h e  MOLINAS' $18,000.00 

i n t o  h i s  t r u s t  account ,  and t h e  f a i l u r e  t o  do t h a t  i s  n o t  a  

v i o l a t i o n  of L1.02(4) ( c )  o r  i t s  by-laws. I f  t h e r e  i s  a  v i o l a t i o n ,  

it i s  of DR9-102 (A)  on ly .  

I t  should be noted t h a t  wi th  r ega rd  t o  t h e  Complaint of 

t h e  MOLINAS, t h e  F i f t e e n t h  J u d i c i a l  C i r c u i t  Grievance Committee 

found probable  cause  i n  i t s  " n o t i c e  of f i n d i n g  of p robable  cause  

f o r  f u r t h e r  d i s c i p l i n a r y  proceedinqs"  on ly  f o r  9 - 1 0 2 ( ~ )  and 

9-102(B) ( 3 ) .  A t r a n s c r i p t  of t h e  Grievance Committee hea r ing  

shows t h a t  t h e  Grievance Committee found probable  cause  under 

11.02(4)  ( C )  . The Hearing O f f i c e r  determined t h a t  t h e  t r a n s c r i p t  

shown t o  Respondent ' s  a t t o r n e y  a t  t h e  hea r ing  be fo re  t h e  Referee  

was s u f f i c i e n t  n o t i c e  of t h e  f i n d i n g  of probable  cause  and denied 

Respondent 's  Motion t o  S t r i k e  t h e  A l l ega t ions  Re la t ing  t o  11.02(4)  

(c)  (T-156). 

Counsel f o r  THE BAR admits  t h a t  t h e  Complaint r e l a t i n g  

t o  t h e  MOLINAS r e f e r s  t o  improper maintenance of records  d e a l i n g  

wi th  a  l a c k  of d e p o s i t  t o  t h e  t r u s t  account (T-147). I t  w a s  a l s o  

t h e  p o s i t i o n  of THE BAR t h a t  t h e  a l l e g a t i o n  of misconduct under 

i n t e g r a t i o n  r u l e  11.02(4)  ( C )  was d u p l i c i t o u s  of t h e  conduct 

desc r ibed  i n  DR9-102(A) and ( B )  (T-154). The Respondent, your 

P e t i t i o n e r  h e r e i n ,  agrees  t h a t  t h e  MOLINA m a t t e r  s o l e l y  r e l a t e s  

t o  t h e  i s s u e  of whether o r  n o t  an a t t o r n e y  i s  r e q u i r e d  t o  

d e p o s i t  a l l  funds e n t r u s t e d  t o  him i n t o  one o r  more i d e n t i f i a b l e  



bank o r  sav ings  and loan  a s s o c i a t i o n  accounts  under DR9-102(A). 

There i s  no o t h e r  i s s u e .  The f i n d i n g  of  g u i l t  on DR9-102(B) ( 3 )  

and I n t e g r a t i o n  Rule 1 1 . 0 2 ( 4 ) ( C )  and i t s  by-laws i s  s o l e l y  

dependent upon t h e  f i n d i n g  of g u i l t  on DR9-102(A). 

I t  i s  r e s p e c t f u l l y  submit ted t h a t  under t h e  evidence 

p re sen ted ,  t h e  Molinas wanted t h e  funds t o  be he ld  i n  k ind  and 

t h a t  was what was agreed  upon wi th  t h e i r  lawyer,  M r .  FITZGERALD. 

That i s  t h e  on ly  conc lus ion  t h a t  i s  c o n s i s t e n t  w i th  t h e  a c t i o n s  

of  t h e  p a r t i e s ,  and wi th  l o g i c .  DR9-102(A) does  n o t  r e q u i r e  

persona l  p rope r ty  t o  be depos i t ed  i n t o  a  t r u s t  account ,  merely 

because it a l s o  happens t o  be  cash.  That d i s c i p l i n a r y  r u l e  on ly  

r e q u i r e s  funds which a r e  pa id  t o  a  lawyer t o  be depos i t ed .  A 

f i n d i n g  t h a t  monies must be  depos i t ed  t o  a  t r u s t  account ,  regard-  

l e s s  of t h e  c l i e n t ' s  wishes ,  would be an unwarranted ex t ens ion  of 

t h e  d i s c i p l i n a r y  r u l e  and one t h a t  i s  n o t  c o n s i s t e n t  wi th  t h e  

usua l  and customary p r a c t i c e  of law al lowing lawyers t o  s a fe -  

guard t h e i r  c l i e n t s f  pos ses s ions  i n  kind.  



POINT I1 

THE REFEREE ERRED I N  FINDING THE RESPONDENT I N  
VIOLATION OF D R 1 - 1 0 2  (A)  ( 4 )  AND DR7-102 (A)  ( 5 )  
DEALING WITH COUNT I11 OF THE BAR'S  COMPLAINT 
AND INVOLVING THE RESPONDENT'S TRANSACTIONS 
W I T H  ORR. 

The r e f e r e e  found FITZGERALD g u i l t y  of  having v i o l a t e d  

DR7-102 (A)  (5 )  and DR1-102  (A)  ( 4 )  r e l a t i n g  t o  h i s  d e a l i n q s  wi th  

Nathanie l  O r r .  

. D i s c i p l i n a r y  Rule 7-102 provides:  

" (A)  I n  h i s  r e p r e s e n t a t i o n  of  a  c l i e n t ,  a  lawyer 
s h a l l  no t :  ( 5 )  Knowingly make a  f a l s e  s ta tement  
of law o r  f a c t . "  

D i s c i p l i n a r y  Rule 1 -102  (A)  ( 4 )  provides:  

"(A)  A lawyer s h a l l  n o t :  ( 4 )  Engage i n  conduct 
i nvo lv ing  d i shones ty ,  f r a u d ,  d e c e i t ,  o r  misrep- 
r e s e n t a t i o n .  I' 

The r e f e r e e  has  noted FITZGERALD's "a l l eged  l ack  of 

i n t e n t  t o  def raud  o r  harm." M r .  FITZGERALD's lack  of  i n t e n t  

t o  defraud o r  harm anybody i s  n o t  j u s t  a l l e g e d ,  i t ' s  c l e a r l y  

proven. 

The evidence i n  t h i s  c a s e  i s  undisputed.  M r .  O r r  t e s t i -  

f i e d  t h a t  he knew t h a t  t h e  development was i n  t r o u b l e  and t h a t  

t h e r e  were l i e n s  on t h e  p rope r ty .  He had had someone from h i s  

o f f i c e  check t h e  t i t l e  t o  t h e  p rope r ty  p r i o r  t o  c l o s i n g .  H e  

i nqu i r ed  of M r .  FITZGERALD a s  t o  whether he had enough money 

t o  pay o f f  a l l  t h e  l i e n s .  M r .  FITZGERALD r e p l i e d  t h a t  he would 

have enough money a f t e r  c l o s i n g  M r .  O r r ' s  t r a n s a c t i o n  and o t h e r  

c l o s i n g s  from which t o  pay everybody o f f .  While M r .  O r r  was 



u n a e r t a i n  of t h e  exac t  words spoken a t  t h e  c l o s i n g ,  M r .  FITZ- 

GERALD admits  t h a t  he would have l e f t  w i th  t h e  impress ion t h a t  

when t h e  c l o s i n g s  were complete t h e r e  would be enough money t o  

pay everyone o f f .  M r .  FITZGERALD can t e s t i f y  t o  t h a t  because 

t h a t  was h i s  impress ion a l s o .  

When M r .  FITZGERALD t o l d  M r .  O r r  t h a t  t h e r e  would be 

enough money t o  pay everyone o f f ,  he be l i eved  it. Indeed,  

when a c l o s i n g  f i n a l l y  d i d  t a k e  p l ace  on t h e  vacant  p a r c e l ,  

t h e  on ly  remaining l i e n o r  who was unpaid,  F i d e l i t y  Fede ra l ,  

was pa id  o f f .  

M r .  FITZGERALD had t h e  assurances  of  h i s  c l i e n t  t o  

make up any s h o r t f a l l s  i n  t h e  amounts necessary  t o  pay o f f  

inddtedness. When t h e  u n i t s  t h a t  d i d  c l o s e  d i d  n o t  y i e l d  t h e  

necessary  funds t o  pay eve ry th ing  o f f ,  a s h o r t f a l l  developed 

t h a t  r e s u l t e d  i n  an i n a b i l i t y  t o  g e t  a r e l e a s e  of M r .  O r r ' s  

u n i t  from t h e  l i e n  of  t h e  F i d e l i t y  Fede ra l  mortgage. Thus, 

M r .  O r r ' s  t i t l e  was a t  r i s k  i n  a f o r e c l o s u r e  proceeding.  

T i t l e  was n o t  l o s t  due t o  t h e  i n t e r v e n t i o n  of  At torneys '  T i t l e  

Insurance Fund, which ob ta ined  t h e  assignment of  t h e  F i d e l i t y  

Fede ra l  mortgage and h e l d  t h e  mortgage dur ing  t h e  t ime necessary  

f o r  t h e  s a l e  o f  t h e  vacan t  l and  t o  c l o s e .  The c l o s i n g  proceeds 

were a p p l i e d  t o  t h e  payoff o f  t h e  mortgage. Everything t h a t  

was supposed t o  happen u l t i m a t e l v  d i d ,  bu t  n o t  i n  proper  o r d e r  

o r  form. 

I t  i s  n o t  argued here  t h a t  t h e  f a c t  t h a t  M r .  O r r  suf-  

f e r e d  no u l t i m a t e  harm i s  an excuse f o r  what happened. However, 



it i s  n o t  i r r e l e v a n t ,  e s p e c i a l l y  a s  it may r e l a t e  t o  t h e  

d i s c i p l i n e  imposed. Whati.is important  i s  t h a t  M r .  FITZGERALD 

d i d  n o t  knowinalv make a  f a l s e  s t a t emen t  of  law o r  f a c t  t o  M r .  

O r r .  A d d i t i o n a l l y ,  i n  h i s  d e a l i n g s  w i th  M r .  O r r ,  he was n o t  

d i s h o n e s t ,  had no i n t e n t  t o  de f r aud ,  d i d  n o t  dece ive  M r .  O r r  

o r  mi s r ep re sen t  t o  him t h e  f a c t  t h a t  he be l i eved  t h a t  t h e r e  

would be s u f f i c i e n t  funds from t h e  c l o s i n g s ,  i nc lud ing  t h e  

vacant  l and ,  t o  pay everyone o f f .  That  is  what M r .  O r r  was 

t o l d  and t h a t  i s  what he be l i eved .  A t  t h e  t ime of t h e  s t a t e -  

ments t o  M r .  O r r ,  t h a t  i s  what M r .  FITZGERALD be l ieved .  The 

r e f e r e e  f i n d s  t h a t  "Respondent d i d  n o t  pay o f f  t h e  $40,000.00 

mortgage and d i d  n o t  s a t i s f y  and d i scha rge  v a r i o u s  o t h e r  l i e n s  

a g a i n s t  t h e  condo u n i t .  . ." This  i s  n o t  t r u e .  The tes t imony 

was c l e a r  t h a t  a l l  l i e n s  had been pa id  o f f  bu t  t h e  F i d e l i t y  

Fede ra l  mortgage, which FITZGERALD was unable t o  o b t a i n  t h e  

r e l e a s e  f o r  M r .  O r r 1 s  u n i t  wi thout  t h e  payoff of  t h e  e n t i r e  

indebtedness .  M r .  FITZGERALD could n o t  g e t  t h e  r e l e a s e  f o r  

M r .  O r r ' s  u n i t  from t h e  l i e n  of t h e  mortqage, a s  he had 

ob ta ined  t h e  r e l e a s e  f o r  o t h e r  u n i t s ,  because he was unable t o  

g e t  t h e  funds from a  c l o s i n g  o f  t h e  vacant  p a r c e l  from which 

t o  pay t h e  mortgage o f f  i n  f u l l .  

The a t t o r n e y  f o r  F i d e l i t y  F e d e r a l ,  M r .  Sned, t e s t i f i e d  

t h a t  M r .  FITZGERALD always d i d  what he  s a i d  he would do (T-100) 

and t h a t  he worked d a i l y  wi th  M r .  FITZGERALD dur ing  t h e  fo re -  

c l o s u r e  (T-94) and t h a t  t h e  Federa l  and At to rneys '  T i t l e  

Insurance  Fund, were n o t  a t  r i s k  of l o s s .  M r .  FITZGERALD 



desc r ibed  f o r  t h e  r e f e r e e  how he was a b l e  t o  pay o f f  l i e n h o l d e r s ,  

and h i s  method of  doinq s o  (T-65). He a l s o  t e s t i f i e d  t h a t  a t  

t h e  t ime he c lo sed  t h e  O r r  t r a n s a c t i o n  he be l i eved  t h e r e  would 

be enough money t o  pay everyone o f f  (T-75). I t  i s  submi t ted ,  

t h a t  a s  f a r  as M r .  FITZGERALDVs d e a l i n g s  wi th  M r .  O r r ,  he d i d  

no t  knowingly make a  f a l s e  s t a t emen t  of law o r  f a c t  t o  M r .  O r r ,  

nor d i d  he engage i n  conduct  i nvo lv ing  d i shones ty ,  f r a u d ,  d e c e i t  

o r  mi s rep re sen ta t ion .  M r .  O r r  accepted t h e  in format ion  provided 

by M r .  FITZGERALD as t o  t h e  payoff of  t h e  l i e n s ,  which M r .  

FITZGERALD hones t ly  gave him. A s  it tu rned  o u t ,  t h e  in format ion  

provided by M r .  FITZGERALD, t h a t  he would have enough money from 

t h e  c l o s i n g s  t o  pay everyone o f f ,  was un t rue .  Yet, t h a t  d i d  

n o t  make M r .  FITZGERALD1s r e p r e s e n t a t i o n s  i n  t h e  f i r s t  i n s t a n c e  

t o  M r .  O r r  "knowingly f a l s e "  o r  "d i shones t ,  f r a u d u l e n t ,  d e c e i t -  

f u l  o r  i nvo lv ing  a  m i s r e p r e s e n t a t i o n  w i t h  an i n t e n t  t o  ach ieve  

a  f r aud  o r  d e c e i t . "  

Admittedly,  a  problem e x i s t s  w i th  t h e  f a c t  t h a t  t h e  

lawyer h e r e i n  involved i s s u e d  a  warranty  deed r e c i t i n g  t h e  land  

t o  be f r e e  and c l e a r  of a l l  encumbrances and i s sued  a  t i t l e  

p o l i c y  which d i d  n o t  d. isclose t h e  con t inu ing  l i e n  of  t h e  F i d e l i t y  

Federa l  mortgage. I t  should be aga in  noted a t  t h i s  j unc tu re ,  

t h a t  t h e  r e f e r e e ' s  r e f e rence  t o  o t h e r  l i e n s  n o t  be ing  d i s c l o s e d  

by t h e  t i t l e  p o l i c y ,  o r  t h a t  " l i e n s "  were pa id  o f f  bv t h e  t i t l e  

i n s u r e r  a r e  no t  c o r r e c t .  The on ly  l i e n  t h a t  was n o t  pa id  

o f f  was t h e  F i d e l i t y  Fede ra l  c o n s t r u c t i o n  loan.  Mr.-FITZ- 

GERALD was unable t o  o b t a i n  a  r e l e a s e  o f  M r .  O r r ' s  u n i t  (T-71). 



I t  i s ,  of cou r se ,  common p r a c t i c e  t o  r e c e i v e  funds  a t  

a  c l o s i n g  from t h e  purchaser  and i s s u e  t h e  purchaser  a  warranty  

deed f r e e  and c l e a r  of  l i e n s  p r i o r  t o  a c t u a l l y  paying t h e  

l i e n s  o f f .  I n  o t h e r  words, a  normal c l o s i n g  e n t a i l s  t h e  d e l i v e r y  

o f  t h e  warranty  deed t o  t h e  purchaser  f o r  record ing ,  and t h e  

u se  of  t h e  funds t o  subsequent ly  pay o f f  l i e n s  a s s o c i a t e d  wi th  

t h e  s e l l e r .  The f a c t  t h a t  i n  t h i s  c a s e  a  warranty  deed was 

i s sued  t o  M r .  O r r  showing no l i e n  i n  favor  of F i d e l i t y  Federa l  

Savings and Loan Assoc i a t i on  i s  no t  abnormal. What i s  abnormal 

i s  t h a t  t h e  l i e n  t o  t h e  l ende r  was unable t o  be pa id  o f f  s h o r t l y  

a f t e r  t h e  c l o s i n g  o r  contemporaneously wi th  it. A d d i t i o n a l l y ,  

t h e  c l o s i n g  s ta tement  n o t i n g  a  $40,000.00 pav o f f  t o  t h e  l ende r  

i s  t h e  s e l l e r ' s  c l o s i n g  s t a t emen t ,  no t  t h e  buye r ' s .  

The i s suance  of  a  t i t l e  p o l i c y  i s  expla ined  by M r .  

FITZGERALD i n  t h a t  t h e  company t h a t  loaned money t o  M r .  O r r  

r equ i r ed  t h e  i s suance  t o  them of a  t i t l e  p o l i c y  f r e e  and c l e a r  

of a l l  encumbrances p r i o r  t o  t h e  use  of t h e  funds.  I n  o t h e r  

words, M r .  O r r ' s  funds could n o t  be  used t o  pay o f f  any th ing  

u n t i l  such t ime a s  a  t i t l e  p o l i c y  was f i r s t  d e l i v e r e d  i n s u r i n g  

a g a i n s t  c la ims  a g a i n s t  any l i e n h o l d e r  a s s o c i a t e d  w i t h  t h e  

s e l l e r .  M r .  FITZGERALD's tes t imony i s  a t  Paqes 75-81. I t  

d e s c r i b e s  t h e  c u r r e n t  s t a t e  of  a f f a i r s  r ega rd ing  t h e  use  of 

monies d e l i v e r e d  by purchasers  from mortgage companies through 

bank d r a f t s  and i n s t r u c t i o n s  f o r  use  of  t h e  funds.  I t  i s  a  

dilemma faced  by a l l  r e a l  p rope r ty  lawyers i n  t h i s  s t a t e .  

M r .  FITZGERALD1s dilemma, o r  any o t h e r  l awyer ' s  dilemma, 



i n  go ing  ahead and c l o s i n g  t r a n s a c t i o n s ,  i s s u i n g  deeds  and 

p o l i d i e s  w i thou t  f i r s t  hav ing  p a i d  o f f  t h e  s e l l e r ' s  l i e n s ,  

may be o f  no s i g n i f i c a n c e  t o  t h e  r e f e r e e  o r  t h i s  Cour t .  I f  

t h e  i s s u a n c e  o f  t h e  deed p r i o r  t o  a c t u a l  payoff  of  t h e  

F i d e l i t y  F e d e r a l  mortgage and i s s u a n c e  o f  t h e  p o l i c y  p r i o r  

t o  a c t u a l  payoff  o f  a  s e l l e r ' s  mortgage i s  conduct  s u b j e c t i n g  

t h e  lawyer t o  d i s c i p l i n e  under 7-102(5) o r  1 - 1 0 2 ( 4 ) ,  t hen  s o  

be it. I t  w i l l ,  however, r e s u l t  i n  a  h a r s h  and i m p r a c t i c a l  

a p p l i c a t i o n  o f  t h o s e  d i s c i p l i n a r y  r u l e s .  I t  i s  submi t t ed  t h a t  

DR7-102 and DR1-102 d e a l  w i t h  i n t e n t i o n a l  conduct  r e a sonab ly  

c a l c u l a t e d  t o  harm a n o t h e r  pe r son  o r  t h e  l e g a l  p r o f e s s i o n ,  

and bhey a r e  n o t  i n t ended  f o r  a  c a s e  such a s  t h i s .  

I t  i s  r e s p e c t f u l l y  submi t t ed  t h a t  even  i f  t h e  two 

d i s c i p l i n a r y  r u l e s  t h a t  M r .  FITZGERALD was found g u i l t y  o f  

i n  t h e  O r r  m a t t e r  have a p p l i c a t i o n  t o  t h e  f a c t s  h e r e i n ,  t hen  

t h e  recommendation o f  t h e  r e f e r e e  o f  a  t h i r t y  day suspens ion  

i s  e x c e s s i v e .  



POINT 111 
THE STATEMENT OF COSTS AND MANNER OF TAXATION 
FILED BY THE REFEREE IS  EXCESSIVE. 

THE BAR f l e w  MR. & MRS. MOLINA down from Minnesota, 

lodged them i n  an expensive  h o t e l  f o r  4 n i g h t s ,  w i t h  meals. Of 

cou r se  MR. MOLINA d i d  n o t  t e s t i f y .  S t i l l ,  t h e  n e c e s s i t y  t o  f l y  

t h e  MOLINAS down on a F r iday ,  because  t h e  h e a r i n g  was  set f o r  

a  Monday morning f o r  t h e  Refe ree  is  n o t  r ea sonab l e .  

T o  t h e  e x t e n t  t h a t  t h i s  Court  f i n d s  t h a t  t h e  R e f e r e e ' s  

r e p o r t  e r ronous ,  unlawful  o r  u n j u s t i f i e d ,  t h i s  Court  shou ld  

a d j u s t  t h e  s t a t e m e n t  of costs  and manner of  t a x a t i o n  acco rd ing ly .  

The F l o r i d a  B a r  v s .  Davis ,  419 So. 2nd 325 ( F l a .  1982 ) .  



POINT I V  

THE RECOMMENDATION OF THE REFEREE AS TO 
DISCIPLINARY MEASURES IS  TOO HARSH I N  LIGHT 
OF THE PAST DISCIPLINARY RECORD AND THE FACTS 
OF THE COMPLAINTS. 

M r .  FITZGERALD has  no p r i o r  d i s c i p l i n a r y  record .  He 

i s  a  s i n g l e  p r a c t i o n e r  who w i l l  be g r e a t l y  impacted by t h e  impo- 

s i t i o n  of  a  30-day suspension.  A suspension i s  a  s eve re  p e n a l t y  

and should n o t  be  imposed l i g h t l y ,  bu t  on ly  i n  a  c l e a r  c a s e  f o r  

weighty reasons  and on c l e a r  proof .  The F l o r i d a  Bar v s .  Wendel, 

254 So. 2nd 199 (F la .  1971) .  

The r e f e r e e ' s  recommendation a s  t o  a  suspension v e r s u s  

o t h e r  a v a i l a b l e  forms o f  d i s c i p l i n e  i s  n o t  con ta ined  i n  h i s  

r e p o r t .  A p r i v a t e  reprimand would be a p p r o p r i a t e  f o r  e i t h e r  of 

t h e  two complaints  a g a i n s t  M r .  FITZGERALD. A p u b l i c  reprimand, 

even combined wi th  terms of p roba t ion  would be ha r sh  and meaning- 

f u l  punishment t o  t h i s  a t t o r n e y .  

M r .  FITZGERALD f i n d s  himself  a  respondent i n  a  g r i ev -  

ance ma t t e r  brought by t h e  Molinas because months a f t e r  t hey  

ob ta ined  immunity from p rosecu t ion  t h e y  determined t h a t  t hey  had 

no g u i l t  and they  d i d n ' t  l i k e  t h e  f e e  t hey  were charged.  I t  was 

t h e  s p e c i f i c  purpose o f  t h e i r  g r ievance  t o  g e t  t h e i r  money back. 

A s  a  consequence o f  t h e i r  f i l i n g  a  g r ievance  a g a i n s t  M r .  FITZ- 

GERALD, it was discovered t h a t  M r .  FITZGERALD he ld  $18,000.00 

i n  cash  i n  h i s  o f f i c e .  Because of  t h i s ,  THE BAR'S p o s i t i o n  i s ,  

and t h e  r e f e r e e  s o  h o l d s ,  t h a t  he i s  g u i l t y  of  DR9-102(A) and 

two o t h e r  v i o l a t i o n s  simply d u p l i c i t o u s  o f  DR9-102 (A)  . I f  t h e  

f a i l u r e  t o  d e p o s i t  t h e  funds t o  t h e  t r u s t  account  i s  a  v i o l a t i o n  



it i s  ha rd ly  a  v i o l a t i o n  which should s u b j e c t  t h e  lawyer t o  

disbarment  f o r  30 days  and t h e  consequent economic harm f o r  

t h o s e  30 days and beyond, n o t  t o  mention t h e  p u b l i c  r i d i c u l e  

and t h e  e f f e c t  on h i s  r e p u t a t i o n  among members of h i s  p ro fe s -  

s ion .  

M r .  FITZGERALD i s  found q u i l t y  of  v i o l a t i n g  DR7-102 

and DR1-102. Yet, t h e r e  was c l e a r l y  no i n t e n t  t o  harm, no 

i n t e n t  t o  dece ive  and a t  wor s t ,  M r .  FITZGERALD was g u i l t y  of 

poor judgment and s t u p i d i t y .  I t  i s  l i kewise  no t  grounds f o r  

h i s  suspension fnom t h e  p r a c t i c e  of law. Both compla in t s ,  

taken t o g e t h e r ,  should n o t  r e s u l t  i n  h i s  suspension.  

I n  The F l o r i d a  Bar v s .  Wendel, 254 So. 2nd 199 ( F l a .  

1971) ,  t h i s  Court  he ld :  

"Disbarment i s  t h e  extreme measure o f  d i s c i p l i n e  
and should be r e s o r t e d  t o  on ly  i n  c a s e s  where t h e  
lawyer demonstra tes  an a t t i t u d e  o r  course  o f  con- 
duc t  wholly i n c o n s i s t e n t  w i th  approved p r o f e s s i o n a l  
s t anda rds .  I t  must be c l e a r  t h a t  he i s  one who 
should never be a t  t h e  b a r ,  o therwise  suspension 
i s  p r e f e r a b l e .  For i s o l a t e d  a c t s ,  censure ,  p u b l i c  
o r  p r i v a t e ,  i s  more a p p r o p r i a t e .  Only f o r  such 
s i n g l e  o f f e n s e s  a s  embezzlement, b r i b e r y  of a  
j u r o r  o r  c o u r t  o f f i c i a l  and t h e  l i k e  should suspen- 
s i o n  o r  disbarment  be  imposed, and even a s  t o  t h e s e  
t h e  lawyer should be given t h e  b e n e f i t  o f  every  
doubt ,  p a r t i c u l a r l y  where he has  a  p r o f e s s i o n a l  
r e p u t a t i o n  and record  f r e e  from o f f e n s e s  l i k e  t h a t  
charged a g a i n s t  him." ( S t a t e  ex  r e l .  F l o r i d a  Bar 
v .  Mur re l l ,  F l a .  1954, 74 So. 2nd 221,223) 

Here, i n  t h e  O r r  c a s e ,  M r .  FITZGERALD has  been g iven  

no b e n e f i t  of  any doubt .  I n  t h e  Molina c a s e ,  t h e r e  i s  no c l e a r  

and convincing evidence of  misconduct on t h e  beha l f  o f  M r .  FITZ- 

GERALD, and i f  he i s  g u i l t y  o f  anv th ing ,  it i s  j u s t  such an 



i s o l a t e d  a c t  f o r  which suspens ion  i s  n o t  a p p r o p r i a t e .  

An a t t o r n e y  r e c e i v e d  a p u b l i c  reprimand f o r  engaging 

i n  t h e  same conduct  t h a t  has  e a r l i e r  ea rned  him a  p r i v a t e  

reprimand and i n v o l v i n g  t h e  r e p r e s e n t a t i o n  o f  adve r se  p a r t i e s  

i n  a  d i s s o l u t i o n  m a t t e r .  The F l o a i d a  Bar v s .  E t h i e r ,  261 So. 

2nd 817 (F la .  1972) .  

A p u b l i c  reprimand and p r o b a t i o n  w e r e  s u f f i c i e n t  f o r  

an  a t t o r n e y  who has  mi sapp rop r i a t ed  monies from h i s  t r u s t  

account  i n  The F l o r i d a  Bar v s .  House, 303 So. 2nd 1 5  ( F l a .  1974) .  

An a t t o r n e y  r e c e i v e d  a  p r i v a t e  reprimand i n  a c a s e  

o f  a t t e m p t i n g  t o  b r i b e  a  p o l i c e  o f f i c e r  i n  The F l o r i d a  Bar vs.  

C ra ig ,  261 So. 2nd 138 ( F l a .  1972 ) .  

An a t t o r n e y  r e c e i v e d  a  t h r e e  month suspens ion  i n s t e a d  

o f  t h e  r e f e r e e ' s  recommendation o f  a  p u b l i c  reprimand where t h e  

a t t o r n e y  had a  p r ev ious  d i s c i p l i n a r y  h i s t o r y  which i nc luded  

s i m i l a r  misconduct .  The F l o r i d a  Bar v s .  Bern,  425 So. 2nd 526 

( F l a .  1982 ) .  Here,  t h e r e  is  no p rev ious  d i s c i p l i n a r y  h i s t o r y .  

A p u b l i c  reprimand and p r o b a t i o n  w e r e  s u f f i c i e n t  

punishment f o r  a  lawyer who had f a i l e d  t o  c l o s e  an  e s t a t e  

e n t r u s t e d  t o  him f o r  a p e r i o d  o f  12 y e a r s ,  d e s p i t e  hav ing  been 

o rde red  t o  do s o  on t h r e e  occas ions  by t h e  county  c o u r t .  The 

F l o r i d a  B a r  v s .  Weil ,  373 So. 2nd 659, ( F l a .  1979 ) .  

A p u b l i c  reprimand w a s  j u s t i f i e d  where an  a t t o r n e y  

had engaged i n  conduct  i n v o l v i n g  d i shones ty ,  f r a u d ,  d e c e i t  o r  

m i s r e p r e s e n t a t i o n  and where i n  t h e  r e p r e s e n t a t i o n  o f  a c l i e n t  h e  

knowingly made a  f a l s e  s t a t e m e n t  o f  f a c t .  The F l o r i d a  Bar v s .  



Bra t ton ,  389 So. 2nd 637 (F la .  1980) .  

I t  s e r v e s  no u s e f u l  purpose t o  go on. A review of 

t h i s  C o u r t ' s  p r i o r  d e c i s i o n s  i n d i c a t e s  t h a t  t h e  r e f e r e e ' s  

recommended d i s c i p l i n e  i s  exces s ive .  In  t h i s  c a s e ,  a p r i v a t e  

o r  pub l i c  reprimand, even coupled wi th  p roba t ion ,  would be 

s u f f i c i e n t  t o  punish t h e  lawyer h e r e i n  involved and a t  t h e  

same t ime encourage h i s  r e h a b i l i t a t i o n .  I t  would be severe  

enough t o  d e t e r  o t h e r s  who might be prone o r  tempted t o  become 

involved i n  a l i k e  v i o l a t i o n .  The F l o r i d a  Bar v s .  Lord, 433 

So. 2nd 983 (F l a .  1983) .  
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