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PREFATORY STATEMENT 

P e t i t i o n e r  is STATE FARM INSURANCE COMPANY, and  w i l l  b e  

r e f e r r e d  t o  h e r e i n  as it w a s  b e l o w ,  t h e  D e f e n d a n t .  

Responden t s  are THOMAS P .  CURTIN and  THOMAS JOHN CURTIN, 

t h e  minor  s o n  o f  THOMAS P .  CURTIN, and  w i l l  b e  r e f e r r e d  t o  

h e r e i n  as t h e y  w e r e  be low,  t h e  P l a i n t i f f s .  

R e f e r e n c e s  t o  t h e  Appendix are d e s i g n a t e d  as (A > ,  

f o l l o w e d  by t h e  a p p r o p r i a t e  page  number r e f e r r e d  t o  i n  t h e  

p r e c e d i n g  p a r a g r a p h .  



STATEMENT OF THE FACTS AND CASE 

Thomas John C u r t i n ,  t h e  minor  s o n  o f  Thomas P .  C u r t i n ,  was 

a r e s i d e n t  o f  h i s  f a t h e r ' s  h o u s e h o l d  a t  t h e  t i m e  o f  h i s  a c c i d e n t  

i n  1979.  H e  was a p a s s e n g e r  i n  a  car owned by h i s  f a t h e r  and  

n e g l i g e n t l y  d r i v e n  by a  f a m i l y  f r i e n d ,  p r o x i m a t e l y  c a u s i n g  

s e r i o u s  i n j u r y  t o  him. 

The f a t h e r  had t h r e e  s e p a r a t e  l i a b i l i t y  i n s u r a n c e  p o l i c i e s ,  

a l l  i s s u e d  by P e t i t i o n e r ,  on t h r e e  d i f f e r e n t  v e h i c l e s  owned s o l e l y  

by him. A l l  c o n t a i n e d  i d e n t i c a l  p r o v i s i o n s  r e g a r d i n g  u n i n s u r e d  

m o t o r i s t  c o v e r a g e .  While  e a c h  p o l i c y  p r o v i d e d  t h e r e  w a s  no l i a -  

b i l i t y  c o v e r a g e  f o r  b o d i l y  i n j u r y  t o  "any i n s u r e d  o r  any member 

o f  an i n s u r e d ' s  f a m i l y  r e s i d i n g  i n  t h e  i n s u r e d ' s  h o u ~ e h o l d , ~ '  t h e r e  

w a s  no s u c h  l i m i t a t i o n  r e g a r d i n g  UM b e n e f i t s .  P e t i t i o n e r  n e g l e c t s  

i n  h i s  s t a t e m e n t  of f a c t s  t o  p r o v i d e  t h e  key d e f i n i t i o n  o f  a n  un- 

i n s u r e d  motor  v e h i c l e  which t h e  p o l i c y  d e f i n e s  a s :  
- 

1. * * * *  
2 .  a l a n d  motor  v e h i c l e  i n s u r e d  o r  bonded f o r  b o d i l y  
i n j u r y  l i a b i l i t y  a t  t h e  t i m e  of t h e  a c c i d e n t  b u t  
(Emphasis  added)  

c .  The i n s u r i n g  company d e n i e s  c o v e r a g e  or  is o r  
becomes i n s o l v e n t ;  (Emphasis  added)  

An [ u l n i n s u r e d  motor  v e h i c l e  d o e s  n o t  i n c l u d e  a  l a n d  motor  

v e h i c l e  : 

1. i n s u r e d  u n d e r  t h e  l i a b i l i t y  c o v e r a g e  o f  t h i s  p o l i c y .  

P e t i t i o n e r  m i s i n t e r p r e t s  t h e  h o l d i n g  o f  t h e  F i f t h  D i s t r i c t  

i n  r e f e r r i n g  t o  t h e  o p i n i o n ' s  s p e c i f i c  c o n t e n t s .  The o p i n i o n  

s p e a k s  f o r  i t s e l f  (A 1 -8 ) .  



ARGUMENT 

The i n s t a n t  c a s e  does no t  c o n f l i c t  w i t h  o t h e r  c a s e s .  

P e t i t i o n e r  c i t e s  s e v e r a l  c a s e s  which it asser t s  t o  be i n  con- 

f l i c t  b u t  never  d i c u s s e s  why o r  how t h a t  h a s  a r i s e n .  Such d i s -  

cu s s ion  is minimal because  no c o n f l i c t  e x i s t s  and c l o s e  s c r u t i n y  

would r e v e a l  same. C o n f l i c t s  s u f f i c i e n t  t o  invoke t h i s  C o u r t ' s  

j u r i s d i c t i o n  can ar ise on ly  by one of  two means: 

( 1 )  The announcement of a r u l e  of  law which con- 
f l i c t s  w i t h  a r u l e  p r e v i o u s l y  announced by t h i s  
Court  o r  a n o t h e r  d i s t r i c t ,  o r  

( 2 )  The a p p l i c a t i o n  o f  a r u l e  of  law t o  p rov ide  a  
d i f f e r e n t  r e s u l t  i n  a case which i n v o l v e s  sub- 
s t a n t i a l l y  t h e  same f a c t s  of  t h e  p r i o r  case. 

Mancini v .  S t a t e ,  312 So.2d 732 a t  733 ( F l a .  1975) .  Under t h i s  

s t a n d a r d  no j u r i s d i c t i o n  e x i s t s  f o r  t h i s  Court  t o  review t h e  

i n s t a n t  c a s e .  

POINT I 

THE FIFTH DISTRICT'S DECISION DOES NOT CONFLICT WITH 
THIS COURT'S HOLDING I N  REID V.  STATE FARM FIRE AND 
CASUALTY CO., 352 S0.2D, 1172 (FLA. 1977) .  

The F i f t h  Distr ic t  d i d  no t  d e v i a t e  from t h i s  C o u r t ' s  dec i -  

s i o n  i n  Reid v .  S t a t e  Farm F i r e  and Casua l t y  Co.,  s u p r a ,  i n  

f i n d i n g  t h a t  t h e r e  was no un insured  m o t o r i s t  coverage a v a i l a b l e  

from t h e  p o l i c y  cove r ing  t h e  v e h i c l e  i n  t h e  a c c i d e n t .  The r u l i n g  

a l s o  complied wi th  t h e  language of t h e  p o l i c i e s  h e r e i n  which ex- 

c luded  from t h e  d e f i n i t i o n  of  t h e  un insured  motor v e h i c l e s ,  t h o s e  

v e h i c l e s  i n s u r e d  under  t h e  l i a b i l i t y  p o r t i o n  o f  t h a t  p a r t i c u l a r  

p o l  i c y .  

The Reid d e c i s i o n  i s  t o  be  s t r i c t l y  a p p l i e d .  T h i s  Court i n  



Reid cons ide r ed  on ly  one p o l i c y  w i t h  p r o v i s i o n s  c l e a r l y  con t a in -  

i n g  a  v a l i d  f ami ly  e x c l u s i o n  c l a u s e .  For  t h i s  Court  t o  have 
1 

dec ided  any d i f f e r e n t l y  i n  Reid would have been t o  n e g a t e  t h a t  

family e x c l u s i o n  c l a u s e ;  a  c l a u s e  which ha s  been c o n s i s t e n t l y  

upheld  t o  avo id  c o l l u s i v e  c l a ims .  

Such is not  t h e  c a s e  h e r e i n .  I n s t e a d  of two sisters 

be ing  invo lved  i n  t h e  a c c i d e n t  a s  i n  Re id ,  i n  t h i s  c a s e ,  t h e  

n e g l i g e n t  d r i v e r  of  t h e  f ami ly  c a r  was not even a f a m i l y  member. 

The F i f t h  D i s t r i c t  was c o r r e c t  i n  s t r i c t l y  app ly ing  Reid e v i -  

denced by its comment t h a t  t o  b road ly  app ly  Reid  t o  a l l  s i t u a -  

t o n s  would b e  t o  d i s a l l o w  coverage  i n  t h e  i n s t a n c e  o f  a  t h e i f ,  

f e l o n  o r  a cqua in t ance .  ( A  5 ) .  T h i s  C o u r t ,  i n  Reid took 

p a i n s  t o  p o i n t  o u t :  

We recogn i ze ,  a s  a g e n e r a l  r u l e ,  t h a t  an i n s u r e r  may 
no t  l i m i t  t h e  a p p l i c a b i l i t y  of un insured  m o t o r i s t  
p r o t e c t i o n  ... We b e l i e v e  however, t h a t  t h e  p r e s e n t  c a s e  
is  f a c t u a l l y  d i s t i n g u i s h a b l e  from p rev ious  c a s e s  and 
is an excep t i on  t o  t h e  g e n e r a l  r u l e .  (Emphasis added) 
I d .  , a t  1173,  1174. - 
Fur the rmore ,  i n  t h e  i n s t a n t  c a s e ,  t h e r e  a r e  two o t h e r  

a v a i l a b l e  p o l i c i e s  w i t h  language a l l owing  un in su red  m o t o r i s t  cover-  

age .  There  were no o t h e r  such p o l i c i e s  i n  Reid .  Where c o u r t s  

have cons ide r ed  m u l t i p l e  p o l i c i e s ,  as i n  Lee v .  S t a t e  Farm 

Mutual Automobile I n s .  Co. ,  339 So.2d 670 ( F l a .  2d DCA 1976 ) ,  

c e r t .  d en i ed ,  348 So.2d 954 ( F l a .  1 9 7 7 ) ,  t h e y  have reached  d e c i -  

s i o n s  s i m i l a r  t o  t h e  F i f t h  D i s t r i c t ' s  d e c i s i o n  h e r e i n .  C e r t i o r a r i  

j u r i s d i c t i o n  is t h u s  no t  p rope r  s i n c e  no c o n f l i c t  e x i s t s .  



POINT I1 

THE FIFTH DISTRICT'S DECISION I S  NOT I N  DIRECT CON- 
FLICT WITH THIS COURT'S DECISION I N  NEW HAMPSHIRE 
INSURANCE GROUP Y. HARBACH, 439 S0.2D 1383 (FLA. 1983 ) .  

T h i s  Court  i n  Harbach based  i ts  d e c i s i o n  on f a c t s  and 

p o l i c y  language s u b s t a n t i a l l y  d i f f e r e n t  from t h o s e  i n  t h i s  c a s e .  

P e t i t i o n e r  a l l e g e s  d i r e c t  c o n f l i c t  b u t  n o t i c e a b l y  f a i l s  t o  draw 

any s i m i l a r i t i e s  between t h e  f a c t s  of  b o t h  c a s e s .  The s i g n i f i -  

c a n t  d i f f e r e n c e s  between p o l i c y  p r o v i s i o n s  and i n d i v i d u a l  i n -  

terests  and r o l e s  r e s u l t s  i n  no c o n f l i c t  o c c u r r i n g .  D i f f e r e n t  

r u l i n g s  based  on d i f f e r e n t  f a c t s  do n o t  g i v e  r ise  t o  c o n f l i c t .  

The key p o l i c y  p r o v i s i o n  i n  Harbach exc luded  un in su red  

m o t o r i s t  coverage  a s  i t  a p p l i e d  t o  i n j u r i e s  s u f f e r e d  by pe rsons  

wh i l e  occupying,  o r  when s t r u c k  by ,  any motor v e h i c l e  
o r  t r a i l e r  of any t y p e  owned & you o r  any f ami ly  
member which is no t  i n s u r e d  -- f o r  t h i s c o v e r a g e  under  
t h i s  p o l i c y .  (emphasis  added) - 

I d .  a t  1384. Thus, a  f ami ly  member i n j u r e d  i n  a  f ami ly  v e h i c l e  - 
cou ld  o n l y  c o l l e c t  t h e  UM coverage  on t h a t  v e h i c l e .  A f ami ly  

having f i v e  c a r s  and one p ick-up,  a l l  o f  which were i n s u r e d  under  

s e p a r a t e ,  s i m i l a r  p o l i c i e s ,  cou ld  on ly  c o l l e c t  t h e  UM coverage  

from t h e  p o l i c y  on t h e  pick-up i f  t h a t  was t h e  v e h i c l e  invo lved  

i n  t h e  a c c i d e n t .  By its t e r m s ,  t h e  p o l i c y  i n  Harbach e x p r e s s l y  

d i d  no t  p rov ide  coverage  on any f ami ly  v e h i c l e s  no t  i n s u r e d  under  

t h a t  p a r t i c u l a r  p o l i c y .  

I n  c o n t r a s t ,  t h e  p o l i c i e s  h e r e i n  -- do no t  s p e c i f i c a l l y  exc lude  

from coverage  o t h e r  v e h i c l e s  owned by t h e  named i n s u r e d  o r  t h e  - - 

fami ly  members r e s i d i n g  t h e r e w i t h .  The f ami ly  member i n j u r e d  i n  

t h e  above pick-up would b e  e n t i t l e d  t o  r e cove r  UM b e n e f i t s  from 



each of t h e  p o l i c i e s  on t h e  o t h e r  v e h i c l e s  owned by t h e  fami ly .  

Thus, whi le  t h e  P l a i n t i f f  i n  Harbach may have been c o n t r a c t u a l l y  

l i m i t e d  from recover ing  such b e n e f i t s ,  t h e  P l a i n t i f f  he re in  is 

n o t ,  t h e r e f o r e ,  no c o n f l i c t  e x i s t s .  

Likewise,  under t h e s e  f a c t s ,  Sec t ion  627.4132, F l a .  S t a t . ,  

(1976 Supp.) ,  would p r o h i b i t  t h e  type  of recovery allowed by t h e  

F i f t h  D i s t r i c t .  The s e c t i o n  c o n s i s t s  of two p a r t s  address ing  

d i f f e r e n t  i s s u e s .  The f i r s t  sen tence  i n d i c a t e s  an in su red  is en- 

t i t l e d  t o  b e n e f i t s  based upon t h e  coverage a v a i l a b l e  t o  him, i n d i -  

v i d u a l l y :  

[Tlhe po l i cy  s h a l l  provide t h a t  t h e  insured  o r  named 
insured  is p r o t e c t e d  on ly  t o  t h e  e x t e n t  of  t h e  cover- 
age he has  on t h e  v e h i c l e  involved i n  t h e  acc iden t .  
( ~ m p h a s i s  added) 

The use  of t h e  word "hef' imp l i e s  t h a t  d i f f e r e n t  coverages may be 

a v a i l a b l e  t o  i n su reds  based upon d i f f e r i n g  p o l i c i e s  o r  coverages 

i n d i v i d u a l  t o  t h a t  person.  Where t h e  owner of t h e  v e h i c l e  is 

i n j u r e d  i n  t h e  a c c i d e n t ,  he i s  l i m i t e d  t o  t h e  p o l i c y  t h a t  he has  

on t h a t  v e h i c l e .  Non-owners a r e  not  s o  l i m i t e d :  

However, i f  none of t h e  i n s u r e d ' s  o r  named i n s u r e d ' s  
v e h i c l e s  is involved i n  t h e  a c c i d e n t ,  coverage is 
a v a i l a b l e  only t o  t h e  e x t e n t  of coverage on any one 
of t h e  v e h i c l e s  wi th  a p p l i c a b l e  coverage.  

This  sen tence  a l s o  must be i n d i v i d u a l l y  app l i ed  t o  in su reds  and 

named insu reds .  Where t h e  i n j u r e d  p a r t y  does not  own t h e  v e h i c l e s  

involved i n  t h e  a c c i d e n t ,  t h i s  sen tence  permi ts  a  non-owner t o  

recover  under any one of t h e  p o l i c i e s  he has which might provide 

a p p l i c a b l e  coverage.  

The language does n o t ,  and should n o t ,  l i m i t  t h e  non-owner 



t o  t h e  insurance  which may have been provided t o  him from t h e  

po l i cy  on t h e  v e h i c l e  involved i n  t h e  a c c i d e n t .  Where t h e r e  is 

no coverage on t h e  v e h i c l e  o r ,  a s  h e r e i n ,  where an exc lus ion  

e x i s t s ,  t h e  e f f e c t  of l i m i t i n g  t h e  non-owner t o  t h e  coverage 

from t h e v e h i c l e  involved i n  t h e  acc iden t  is t o  deny him a l l  

insurance  coverages  i nc lud ing  t h o s e  from o t h e r  p o l i c i e s  f o r  which 

i n d i v i d u a l  premiums have been pa id .  I t  c e r t a i n l y  could  no t  have 

been l e g i s l a t i v e  i n t e n t  t o  deny a  non-owner coverage under  such 

c i rcumstances  thereby  f o r c i n g  him t o  hope t h a t  t h e  owner of t h e  

v e h i c l e  i n  which he is r i d i n g  h a s  provided adequate coverage.  

Since t h e  p l a i n t i f f  was i n j u r e d  i n  an acc iden t  involv ing  a  non- 

owned v e h i c l e ,  he ,  u n l i k e  t h e  p l a i n t i f f  i n  Harbach, should  be 

e n t i t l e d  t o  recover  from any one of t h e  p o l i c i e s  wi th  a p p l i c a b l e  

coverage.  

In t h i s  r ega rd ,  t h e  c a s e s  a r e  f a c t u a l l y  d i f f e r e n t .  In 

Harbach, t h e  p l a i n t i f f  was t h e  owner and o p e r a t o r  of t h e  v e h i c l e  

he  chose not  t o  i n s u r e ,  i n  which he was subsequent ly  i n j u r e d .  The 

same is a l s o  t r u e  of t h e  p l a i n t i f f s  i n  S t a t e  Farm Automobile In- 

surance  Company v .  Kuhn, 374 So.2d 1079 ( F l a .  3d DCA 1979);  and 

S t a t e  Farm Mutual Automobile Insurance Company v .  Wimpee, 376 So.2d 

20 ( F l a .  2d DCA 1979).  In c o n t r a s t ,  t h e  p l a i n t i f f  h e r e i n  was in -  

j u r ed  as  a  passenger  i n  a  c a r  t h a t  he d i d  no t  own and t h a t  he was ---- -- 

not  ope ra t ing .  These f a c t s  d i f f e r  s u b s t a n t i a l l y  from Harbach, 

t h u s  e n t i t l i n g  p l a i n t i f f  t o  recover  t h e  insurance  proceeds  wi thout  

c r e a t i n g  c o n f l i c t  wi th  s a i d  c a s e .  

0 

The F i r s t  D i s t r i c t  Court i n  i ts r e c e n t  d e c i s i o n s  of Johnson v .  

S t a t e  Farm F i r e  and Casua l ty  Company, 1st DCA, Case No. AU-378, hlay 



3 1 ,  1984,  9 F.L.W. 1187;  and P o r r  v .  S t a t e  Farm Mutual  Auto- 

mobi le  I n s u r a n c e  Company, 1st DCA, Case No. A0-289, May 30 ,  

1984, 9  F.L.W. 1191,  have fo l lowed  t h e  F i f t h  D i s t r i c t  d e c i s i o n .  

These d e c i s i o n s  would be  i n  accordance  w i t h  t h e  w e l l  s e t t l e d  

r u l e  of l a w  t h a t  where t e r m s  of  an i n s u r a n c e  p o l i c y  are c a p a b l e  

o f  two o r  more c o n s t r u c t i o n s ,  t h e  c o n s t r u c t i o n  p e r m i t t i n g  re- 

covery  is t o  be  g i v e n  e f f e c t .  Shelby Mutual I n s u r a n c e  Company 

o f  S h e l b y ,  Ohio v .  Manches ter ,  276 So.2d 266 ( F l a .  3d DCA 1 9 7 9 ) ,  

c e r t .  d e n i e d ,  388 So.2d 1118 ( F l a .  1 9 8 0 ) .  

POINT 111 

THE FIFTH DISTRICT'S DECISION DOES NOT PROVIDE FOR 
STACKING OF THE OTHER TWO AVAILABLE POLICIES AND 
THEREFORE DOES NOT CONFLICT WITH OTHER COURT'S 
DECISIONS. 

The P e t i t i o n e r  s e e k s  t o  create c o n f l i c t  by m i s i n t e r p r e t i n g  

t h e  f o l l o w i n g  language o f  t h e  F i f t h  D i s t r i c t ' s  d e c i s i o n  s o  as t o  

make i t  appear  t o  pe rmi t  s t a c k i n g :  

For  t h e  r e a s o n s  s t a t e d  i n  t h i s  o p i n i o n ,  we h o l d  t h a t  
t h e  Appe l l an t  was covered  under  t h e  u n i n s u r e d  motor- 
ist p r o v i s i o n s  o f  S t a t e  Farm's  p o l i c i e s  on C u r t i n ' s  
v e h i c l e s  o t h e r  t h a n  t h e  one i n v o l v e d  i n  t h i s  a c c i d e n t .  

The p l a i n t i f f  w a s  covered  under  t h e  p o l i c i e s  on t h e  two Curtin 

v e h i c l e s  n o t  i n v o l v e d  i n  t h e  a c c i d e n t .  Coverage and e n t i t l e m e n t  

t o  c o l l e c t ,  however, a r e  d i f f e r e n t  i s s u e s .  Although p l a i n t i f f  may 

becovered  by b o t h  p o l i c i e s  i s s u e d  t o  t h e  same named i n s u r e d ,  

Appe l l an t  n e v e r  sough t  and t h e  F i f t h  D i s t r i c t  c e r t a i n l y  never  

s t a t e d  t h a t  r e s p o n d e n t s  were e n t i t l e d  t o  r e c o v e r  from b o t h  p o l i c i e s  

( A  1Q,15) .  S e c t i o n  627.4132, F l a .  S t a t .  (1976 Supp. )  makes i t  

b c l e a r  t h a t  p l a i n t i f f  is e n t i t l e d  t o  c o l l e c t  from o n l y  one of  t h e  

p o l i c i e s  w i t h  t h e  same named i n s u r e d  a n d ,  hence ,  p l a i n t i f f  n e v e r  



even  s o u g h t  t o  s t a c k  t h e  p o l i c i e s  i n  t h i s  case. 

POINT I V  

THE FIFTH DISTRICT DECISION I S  CORRECT - CONFLICT JURIS- 
DICTION SHOULD NOT BE ACCEPTED. 

T h i s  Cour t  s h o u l d  n o t  a c c e p t  j u r i s d i c t i o n .  The d e c i s i o n  o f  

t h e  F i f t h  D i s t r i c t  compor ts  w i t h  b o t h  l a w  and  j u s t i c e .  Thomas 

P .  C u r t i n  p u r c h a s e d  i n s u r a n c e ,  b o t h  l i a b i l i t y  and  UM, on e a c h  o f  

h i s  v e h i c l e s .  H e  d i d  e v e r y t h i n g  one  r e a s o n a b l y  c o u l d  do  t o  p ro -  

t ec t  b o t h  h i s  f a m i l y  and t h e  p u b l i c .  Y e t ,  h a v i n g  a c c e p t e d  h i s  

premiums and  p r o f i t e d  t h e r e f r o m ,  t h e  i n s u r a n c e  company would now 

h a v e  t h e  c o u r t s  deny t h i s  f a m i l y  a l l  c o v e r a g e .  I t  c e r t a i n l y  c o u l d  

n o t  have  been  t h e  l e g i s l a t u r e ' s  i n t e n t ,  even  i n  p a s s i n g  S e c t i o n  

627 .4132 ,  F l a .  S t a t .  (1976 Supp. )  t o  r e a c h  t h a t  r e s u l t  u n d e r  t h e  

f a c t s  h e r e i n .  M r .  C u r t i n ' s  son  w a s  s e r i o u s l y  i n j u r e d  w h i l e  r i d i n g  

i n  a f a m i l y  v e h i c l e  due  t o  t h e  n e g l i g e n c e  o f  a f r i e n d  t h a t  w a s  t h e  

c a u s e  o f  t h e  a c c i d e n t ,  n o t  t h e  f a c t  t h a t  t h e  s o n  w a s  i n  a f a m i l y  

v e h i c l e .  The f r i e n d  had no l i a b i l i t y  c o v e r a g e  w i t h  which t o  com- 

p e n s a t e  t h e  s o n .  UM b e n e f i t s ,  t h e r e f o r e ,  s h o u l d  b e  a v a i l a b l e .  

An i n s u r a n c e  company c a n  p r o t e c t  i t s e l f  t h r o u g h  t h e  l a n g u a g e  

it u s e s  i n  w r i t i n g  i ts  p o l i c i e s .  The i n s u r e d ,  i n  c o n t r a s t ,  can  o n l y  

p r o t e c t  h i m s e l f  t h r o u g h  t h e  p u r c h a s e  o f  c o v e r a g e  i n  r e l i a n c e  on t h e  

l a n g u a g e  o f  h i s  p o l i c i e s .  T h e r e  w a s  n o t h i n g  i n  t h e s e  p o l i c i e s  t o  

i n d i c a t e  t o  t h e  C u r t i n  f a m i l y  t h a t  UM c o v e r a g e  on o t h e r  f a m i l y  

v e h i c l e s  w a s  n o t  a v a i l a b l e  u n d e r  t h e s e  f a c t s .  D e s p i t e  i ts  f a i l u r e  

t o  c l e a r l y  wri te t h e  p o l i c i e s ,  t h e  i n s u r a n c e  company would now have  

t h e  C o u r t ' s  h o l d  t h a t  t h e  C u r t i n  f a m i l y  w a s  p r o t e c t e d  a g a i n s t  t h e  



neg l igence  of t h e  whole world -- s t r a n g e r s  and f r i e n d s  a l i k e  -- 
excep t  when a f r i e n d  drove t h e i r  c a r  and i n j u r e d  t h e m .  I t  is 

t h i s  typeof  gap i n  UM coverage t h a t  t h e  Cour t s  have t r a d i t i o n a l l y  

abhor red .  M u l l i s  v .  S t a t e  Farm Mutual Automobile I n s .  Co. ,  252 

So.2d 229 (Fla. 1971). 



CONCLUSION 

P e t i t i o n e r  has  f a i l e d  t o  demonstrate express  and d i r e c t  

c o n f l i c t  between t h e  i n s t a n t  dec i s ions  and any o t h e r  F l o r i d a  

Appel la te  dec i s ion .  The F i f t h  D i s t r i c t  d i d  not misapply p r i o r  

F l o r i d a  law t o  s u b s t a n t i a l l y  d i f f e r e n t  f a c t s  s o  a s  t o  a r r i v e  

a t  a  r u l e  of law a t  va r i ance  wi th  t h e  i n t e n t  of t h e  p r i o r  r u l e  

of law; nor d i d  t h e  Court ignore  a p r i o r  a p p e l l a t e  r u l e  of law 

i n  a  case  involv ing  s i m i l a r  f a c t s .  

This  Court has no j u r i s d i c t i o n  under A r t i c l e  V, Sec t ion  

3 ( b ) ( 3 )  of t h e  F l o r i d a  Cons t i tu t ion  t o  review t h e  D i s t r i c t  

Cour t ' s  dec is ion  and t h e  P e t i t i o n  t o  review t h e  dec i s ion  should 

be denied.  

Respec f u l l y  submi t e d y - ,  2 % / t - l /  /'-T 

MAHER, OVERCHUCK, LANGA AND LOBB 
Attorneys f o r  Respondents 
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