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INTRODUCTORY NOTE 

Petitoner, STATE FARM MUTUAL AUTOMOBILE INSURANCE 

COMPANY, is referred to in this brief as "State Farm"; 

Respondents, JOHN P. CURTIM and THOMAS JOHN CURTIN, are 

referred to as "Curtin." References to the Record on 

Appeal are designated as (R- ) ;  and references to the 

Appendix are designated as (App. ) .  

Uninsured motorist coverage is referred to in this 

brief as UIM coverage. 

iii 



STATEMENT OF THE CASE AND FACTS 
APPLICABLE TO THE MERITS 

A .  Facts 

Respondent, Thomas John Curtin, the minor son of 

Respondent, John P .  Curtin, the named insured of Sta te  Farm, 

while a resident  of h i s  f a t h e r ' s  household, was involved i n  an 

automobile accident on December 26, 1979 (R-1-7). He was 

injured while r id ing as a passenger i n  a car owned by h i s  

fa ther  which was negligently driven by Steven Calhoun, a 

family f r iend.  

Sta te  Farm and (John P.) Curtin had three separate 

l i a b i l i t y  po l ic ies  on three d i f fe ren t  vehicles including the 

one involved i n  the accident.  These po l ic ies  had ident ica l  

provisions and provided tha t  there was no l i a b i l i t y  coverage 

f o r  bodily injury "to any insured or any member of an insured's  

family residing i n  the insured's  household." The three 

po l ic ies  fur ther  provide uninsured motorist coverage f o r :  

Bodily injury an insured i s  l ega l ly  e n t i t l e d  to  co l lec t  from 

the owner or  dr iver  of - an uninsured motor vehicle.  The 

bodily in jury must be caused by accident a r i s ing  out of the 

operation, maintenance o r  use of an uninsured motor vehicle 

(R-16-19; App. 9 ) .  

The three po l ic ies  fur ther  provide tha t  an uninsured 

motor vehicle means: "A land motor vehicle not insured o r  

bonded fo r  bodily in jury l i a b i l i t y  a t  the time of the 



a c c i d e n t . "  (R-16-19; App. 9)  

The s p e c i f i c  p o l i c y  p rov i s ions  of S t a t e  Farm's t h r e e  

p o l i c i e s  a r e :  

SECTION I--LIABILITY--COVERAGE A 

We w i l l  : 

1. pay damages which an in su red  becomes 
l e g a l l y  l i a b l e  t o  pay because o f :  

a .  bod i ly  i n j u r y  t o  o t h e r s ,  and 

b .  damage t o  o r  d e s t r u c t i o n  of 
p rope r ty  i nc lud ing  l o s s  of i t s  
u s e ,  

caused by a c c i d e n t  r e s u l t i n g  from t h e  
ownership,  maintenance o r  u se  of your 
c a r  ; 

WHEN COVERAGE A DOES NOT APPLY 

THERE IS  NO COVERAGE: 

2 .  FOR ANY BODILY I N J U R Y  TO: 

c .  ANY INSURED OR ANY MEMBER OF AN 
INSURED'S FAMILY RESIDING I N  THE 
INSURED'S HOUSEHOLD 

SECTION I11 - -  UNINSURED MOTOR VEHICLE - -  
COVERAGE U 

We w i l l  pay damages f o r  b o d i l y  i n j u r y  an 
in su red  i s  l e g a l l y  e n t i t l e d  t o  c o l l e c t  
from t h e  owner o r  d r i v e r  of an uninsured 



motor v e h i c l e .  The bod i ly  i n j u r y  must be 
caused by a c c i d e n t  a r i s i n g  o u t  of t h e  
o p e r a t i o n ,  maintenance o r  u se  of an 
uninsured motor v e h i c l e .  

Uninsured Motor Vehicle--means: 

1. a l and  motor v e h i c l e  n o t  i n su red  o r  
bonded f o r  bod i ly  i n j u r y  l i a b i l i t y  
a t  t h e  t ime of t h e  a c c i d e n t ;  o r  

2 .  a  land motor v e h i c l e  i n s u r e d  o r  
bonded f o r  bod i ly  i n j u r y  l i a b i l i t y  
a t  t h e  t ime of t h e  a c c i d e n t ;  bu t  

a .  t h e  l i m i t s  of  l i a b i l i t y  a r e  
l e s s  than  r e q u i r e d  by t h e  
f i n a n c i a l  r e s p o n s i b i l i t y  a c t  
of t h e  s t a t e  where your c a r  i s  
mainly garaged;  o r  

b .  t h e  l i m i t s  of l i a b i l i t y  a r e  
l e s s  than t h e  l i m i t s  you c a r r y  
f o r  uninsured motor v e h i c l e  
coverage under t h i s  p o l i c y ;  o r  

c .  t h e  i n s u r i n g  company denies  
coverage o r  i s  o r  becomes 
i n s o l v e n t ;  

An uninsured motor v e h i c l e  does n o t  i nc lude  
a l and  motor v e h i c l e :  

1. insu red  under t h e  l i a b i l i t y  coverage 
of t h i s  p o l i c y ; "  

Holding of D i s t r i c t  Court of Appeal,  F i f t h  
D i s t r i c t  of F l o r i d a  

On t h e s e  f a c t s  t h a t  c o u r t  h e l d  (App. B): 

1. That t h e  exc lus ion  of coverage on t h e  motor 

v e h i c l e  involved i n  t h i s  a c c i d e n t  was pe rmis s ib l e  a s  t o  t h e  

l i a b i l i t y  and un insured  m o t o r i s t  coverage p rov i s ions  of  t h e  



p o l i c y .  

2 .  That i t  was n o t  pe rmis s ib l e  f o r  S t a t e  Farm t o  

deny U I M  coverage under t h e  o t h e r  two p o l i c i e s  i n s u r i n g  

C u r t i n ' s  automobiles n o t  involved i n  t h e  a c c i d e n t .  

3 .  That t hose  l a s t  s t a t e d  two p o l i c i e s  of  i n -  

surance prov id ing  U I M  coverage s t a c k .  

4 .  That t h e  v e h i c l e  involved i n  t h e  acc iden t  was 

an uninsured motor v e h i c l e  s i n c e  Cur t in  could n o t  recover  

under t h e  l i a b i l i t y  p o r t i o n  of  t h e  p o l i c y  i n s u r i n g  t h a t  

v e h i c l e  and t h e  d r i v e r  had no insurance  of h i s  own. 

That c o u r t  was c o r r e c t  i n  t h e  ho ld ing  numbered 1 but  

e r r e d  i n  i t s  remaining ho ld ings  f o r  t h e  reasons  s e t  f o r t h  i n  

t h i s  b r i e f .  



P O I N T S  ON A P P E A L  

I .  WHERE AN AUTOMOBILE I N S U R E D  BY L I A B I L I T Y  
INSURANCE I S  INVOLVED I N  AN A C C I D E N T  A 
HOUSEHOLD EXCLUSIONARY CLAUSE I N  THAT 
P O L I C Y  O F  INSURAPJCE A P P L I C A B L E  TO AN I N S U R E D  
DOES NOT RENDER THAT AUTOMOBILE AN UNINSURED 
MOTOR V E H I C L E  S O  A S  T O  P R O V I D E  UNINSURED 
MOTORIST COVERAGE TO THAT I N S U R E D  UNDER THE 
P R O V I S I O N S  O F  OTHER P O L I C I E S  O F  INSURANCE 
ON AUTOMOBILES NOT INVOLVED I N  THE A C C I D E N T .  

11. S E C T I O N  6 2 7 . 7 2 7 ,  F L O R I D A  S T A T U T E S ,  DOES NOT 
R E Q U I R E  THAT UNINSURED MOTORIST COVERAGE B E  
P R O V I D E D  T O  AN I N S U R E D  UNDER THE P R O V I S I O N S  
O F  P O L I C I E S  O F  INSURANCE P R O V I D I N G  SUCH 
COVERAGE T O  AUTOMOBILES NOT INVOLVED I N  THE 
A C C I D E N T  WHERE THE I N S U R E D  I S  INVOLVED I N  
AN A C C I D E N T  COVERED BY L I A B I L I T Y  INSURANCE 
ON THE AUTOMOBILE S O  INVOLVED AND THAT 
L I A B I L I T Y  P O L I C Y  EXCLUDES THAT I N S U R E D  UNDER 
A HOUSEHOLD E X C L U S I O N .  

111. THE D I S T R I C T  COURT O F  A P P E A L  ERRED I N  I T S  
O P I N I O N  HOLDING THAT THE TWO P O L I C I E S  O F  
UNINSURED MOTORIST INSURANCE COVERAGE ON 
AUTOMOBILES NOT I N S U R E D  I N  THE A C C I D E N T  
STACKED. 



ARGUMENT 

POINT I 

WHERE AN AUTOMOBILE INSURED BY LIABILITY 
INSURANCE IS INVOLVED I N  AN ACCIDENT A 
HOUSEHOLD EXCLUSIONARY CLAUSE I N  THAT 
POLICY OF INSURANCE APPLICABLE TO AN INSURED 
DOES NOT RENDER THAT AUTOMOBILE AN UNINSURED 
MOTOR VEHICLE SO AS TO PROVIDE UNINSURED 
MOTORIST COVERAGE TO THAT INSURED UNDER THE 
PROVISIONS OF OTHER POLICIES OF INSURANCE 
ON AUTOMOBILES NOT INVOLVED I N  THE ACCIDENT. 

The D i s t r i c t  Court of Appeal answered t h i s  quest ion 

by holding "we i n t e r p r e t  t h e  p o l i c i e s  a s  providing coverage." 

That c o u r t ' s  " in te rp re ta t ion"  (construct ion)  i n  t u r n  i s  

based upon i t s  pronouncement t h a t  an uninsured veh ic le  i s  

one i n  which t h e  insur ing  company denies coverage. That cour t  

concluded t h a t  S t a t e  Farm denied coverage i n  t h i s  case ,  and 

s t a t e d  t h e  following: 

In  add i t ion ,  t h e  d e f i n i t i o n  of "uninsured 
motor vehicle"  i n  t h e  p o l i c i e s  seems t o  
b o l s t e r  t h i s  view because i t  i s  defined 
a s  a veh ic le  which i s  no t  insured under 
t h a t  vo l i cv .  One v l a u s i b l e  in te rence  
from t h i s e g a t i v e L  d e f i n i t i o n  i s  t h a t  an 
"uninsured motor vehicle"  may be one 
insured under o the r  
case .  Curt in  h n o  
p o l i c i e s  on vehic les  o the r  than the  one 
involved i n  the  acc iden t .  As t o  those  
p o l i c i e s ,  t h e  Cadi l lac  could be an 
"uninsured" veh ic le  because i t  was insured 
under a d i f f e r e n t  po l i cy .  (Emphasis added) 

The D i s t r i c t  Court of Appeal i t  i s  r e s p e c t f u l l y  submitted 

e r red  i n  t h a t :  

1. S t a t e  Farm did  not  deny l i a b i l i t y  coverage i n  t h i s  -- 
case.  The pol icy  c lause  def in ing  an uninsured motor veh ic le  



as a motor vehicle on which the liability insurer denies 

coverage is clear and unambiguous, e.g., Midwest 

Mutual Insurance Co. v. Santiesteban, 287 So.2d 665 (Fla. 

1973), and should be given the definition contained in the 

policy. 

The District Court of Appeal's opinion ignores these 

maxims of contract construction. The driver of the automobile 

involved in the accident in this case was insured. The 

vehicle did not become uninsured because of an exclusion of 

the plaintiff. In Reid v. State Farm Fire & Casualty Co., 

352 So.2d 1172 (Fla. 1977), this Court states: 

We hold that the family car in this 
7 case 1s not an uninsured motor vehicle. 

It is insured and it does not become -- 
uninsured because liability coverage 
mav not be available to a   articular a 

individual. Taylor v. Sateco 
Insurance Co., 298 So.2d 202 (Fla. 
1st DCA 1974) ; Centennial Insurance Co. 
v. Wallace, 330 So.2d 815 (Fla. 3d DCA 
1976) . (Emphasis added) 

The exclusion of a risk is not synonomous with denial 

of coverage. 

2. The District Court of Appeal's opinion espouses a 

contract interpretation that is without precedent in any 

authority found by State Farm. That interpretation by 

the District Court is that since an uninsured motor vehicle 

is not the automobile covered under the liability provision 

of the same policy of insurance, other automobile policies 



having U I M  coverage apply.  That Cour t ' s  reasoning t o  reach 

t h i s  conclusion i s  a s  fol lows:  "One p l a u s i b l e  inference  

from t h i s  negat ive  d e f i n i t i o n  i s  t h a t  an 'uninsured motor 

v e h i c l e '  may be one insured under o the r  p o l i c i e s . "  This i s  

i n c o r r e c t  because each po l i cy  issued by S t a t e  Farm i n  t h i s  

case i s  a sepa ra te  con t rac t  of insurance and should be 

construed a s  w r i t t e n .  There i s  no precedent f o r  the  i n t e r -  

p r e t a t i o n  of "negative d e f i n i t i o n "  urged by the  major i ty  

op in ion-of  the  D i s t r i c t  Court of Appeal. In  doing so ,  

another maxim of con t rac t  and insurance law i s  overlooked by 

the  D i s t r i c t  Court of Appeal ' s  opinion. That i s ,  t h a t  

ambigui t ies  i n  insurance p o l i c i e s  a r e  no t  t o  be c rea ted  by 

s t r a i n e d  i n t e r p r e t a t i o n s  of c l e a r  language. 

This Honorable Court s t a t e s  t h a t  maxim thus ly  i n  

Bradley v .  Associates  Discount Corp., 58 So.2d 857 (F la .  

1952),  a t  pages 858-859: 

We cannot s t r e t c h  the  r u l e  of s t r i c t  
cons t ruc t ion  of insurance c o n t r a c t s  
i n  favor  of an insured t o  mean t h a t  
where language i s  p l a i n  and unambigu- 
ous i t  may be given added meaning. 

In  our case the  d e f i n i t i o n  i s  no t  a "negative 

d e f i n i t i o n . "  It  i s  a c l e a r  statement t h a t  the  automobile 

insured  under the  l i a b i l i t y  provis ion  of the  pol icy  i s  not  

t o  be considered an uninsured motor veh ic le .  This provis ion 

has nothing t o  do with o the r  con t rac t s  of insurance.  



Curtin could have insured h i s  o the r  automobiles with o the r  

l i a b i l i t y  and U I M  i n s u r e r s ,  f o r  example. 



ARGUMENT 

POINT I1 

SECTION 627.727, FLORIDA STATUTES, DOES NOT 
REQUIRE THAT UNINSURED MOTORIST COVERAGE BE 
PROVIDED TO AN INSURED UNDER THE PROVISIONS 
OF POLICIES OF INSURANCE PROVIDING SUCH 
COVERAGE TO AUTOMOBILES NOT INVOLVED IN THE 
ACCIDENT WHERE THE INSURED IS INVOLVED IN 
AN ACCIDENT COVERED BY LIABILITY INSURANCE 
ON THE AUTOMOBILE SO INVOLVED AND THAT 
LIABILITY POLICY EXCLUDES THAT INSURED UNDER 
A HOUSEHOLD EXCLUSION. 

In finding that 627.727 requires coverage on two 

automobile policies insuring automobiles not involved in the 

accident, the District Court of Appeal's opinion assumes 

that the plaintiff had an accident involving an uninsured 

motor vehicle. For the reasons set forth, supra, it is 

• respectfully submitted that that is an erroneous conclusion 

by the District Court of Appeal; and nothing in Section 

627.727, Florida Statutes, compels that court's conclusion. 

By holding that UIM coverage is mandated by F.S. 627.727 on 

policies insuring vehicles not involved in the accident, the 

District Court of Appeal misconstrued the law as correctly 

stated in this Court's opinion in New Hampshire Group v. 

Harbach, 439 So.2d 1383 (Fla. 1983), by holding (1) that 

State Farm's exclusion creates a class of vehicles exception 

to uninsured motorist coverage condemned by Florida courts, 

and (2) that uninsured motorist coverage is available on two -- 

vehicles not involved in the accident. In Harbach this 

Court holds at page 1385: 



We conclude t h a t  s e c t i o n  627.4132, a s  
w r i t t e n  when t h i s  a c t i o n  a r o s e ,  had two 

p r o h i b i t e d  t h e  s t ack ing  ok coverages .  We 
concur w i t h  t h e  reasoning  o t  t h e  Second 
D i s t r i c t  Court of  ~ ~ ~ e a 1 - h  Wimpee . 
Sec t ion  627.4132, F l o r i d a  S t a t u t e s  (Supp. 
1976) ,  p rov ides  t h a t  an  " insured  i s  
p r o t e c t e d  only  t o  t h e  e x t e n t  of t h e  
coverage he  has  on t h e  v e h i c l e  involved i n  
t h e  a c c i d e n t . "  A s  t h e  c o u r t  i n  Wimpee 
s a i d ,  " (w)e a r e  unable  t o  i n t e r p r e t  
t h i s  o t h e r  t han  t o  p rov ide  f o r  no coverage 
when t h e  i n su red  has  no coverage on t h e  
v e h i c l e  involved i n  t h e  a c c i d e n t . "  376 
So.2d a t  21. We a l s o  ag ree  w i t h  t h e  
Wim e e  c o u r t ' s  conc lus ion  t h a t  Mul l i s  
&ot c o n t r o l  i n  t h i s  c i rcumstance 
because i t  was based on s e c t i o n  627.727, 
F l o r i d a  S t a t u t e s  (1971),  t h e  uninsured 
m o t o r i s t  s t a t u t e .  The Th i rd  D i s t r i c t  
Court of ADDeal came t o  t h e  same cons lus ion  
i n  S t a t e  ~ik-n Mutual Automobile Insurance 
Co. v .  Kuhn, 374 So.2d 1079 ( F l a .  3d DCA 
1979) . (Emphasis added) 

Harbach c l e a r l y  ho lds  (1) t h a t  t h e  c l a s s  of  v e h i c l e  

excluded from coverage i n  our c a s e  i s  n o t  p r o h i b i t e d  by 

t h e  s t a t u t e ,  and (2) t h a t  uninsured m o t o r i s t  coverage i s  

a p p l i c a b l e  only  t o  t h e  motor v e h i c l e  involved i n  t h e  a c c i d e n t .  

I n  summary, t h e  conc lus ion  of t h e  D i s t r i c t  Court o f  

Appeal op in ion  i s  wrong because:  

1. An uninsured motor v e h i c l e  was n o t  involved i n  t h e  

a c c i d e n t .  This i s  c l e a r  because t h e  automobile occupied by 

Cur t in  had $100,000 l i a b i l i t y  coverage provided by t h e  

l i a b i l i t y  i n s u r e r .  Nor can Cur t in  s t a c k  p o l i c i e s  i n  t h i s  



case t o  c r e a t e  an underinsured motor is t  case s ince  t h e  named 

insured on a l l  p o l i c i e s  i s  t h e  same. South Carolina Insurance 

Co. v .  Kokay, 398 So.2d 1355 (Fla .  1981). Those o the r  p o l i c i e s  

a r e  e i t h e r  the  same o r  l e s s  than t h a t  l i a b i l i t y  pol icy  on 

the  automobile occupied by Curt in .  This i s  f u r t h e r  discussed,  

i n f r a ,  i n  t h i s  b r i e f .  Accordingly, t o  reach a conclusion 

t h a t  t h e r e  i s  U I M  coverage a v a i l a b l e  i n  t h i s  case r equ i res  a 

f ind ing  t h a t  the  veh ic le  i n  which Curt in  was r i d i n g  i s  an 

uninsured motor veh ic le .  This i s ,  a s  s t a t e d ,  cont rary  t o  

Reid, supra ;  and t o  reach the  conclusion t h a t  U I M  coverage i s  

a v a i l a b l e  from coverages on automobiles not  involved i n  the  

accident  i s  cont rary  t o  F.S.  627.4132 and Harbach, supra.  

2. Sect ion 627.727, F lo r ida  S t a t u t e s ,  does not  (a)  

r equ i re  a holding t h a t  Curt in  was involved i n  an acc ident  

with an uninsured motor v e h i c l e ,  nor  does i t  (b) r e q u i r e  

t h a t  S t a t e  Farm pay U I M  coverage on motor veh ic les  not  

involved i n  t h i s  acc ident .  



ARGUMENT 

POINT I11 

TEE DISTRICT COURT OF APPEAL ERRED I N  ITS OPINION 
HOLDING THAT THE TWO POLICIES OF U I M  INSURANCE 
COVERAGE OIJ AUTOMOBILES NOT INVOLVED I N  TIlE 
ACCIDENT STACKED. 

This  p o i n t  should never  have been reached by t h e  

D i s t r i c t  Court of Appeal f o r  t h e  reasons  s e t  f o r t h  i n  

Po in t s  I and 11 ,  sup ra .  And i n  p o i n t  of  f a c t ,  t h e  Re- 

spondents d i d  n o t  a s k  f o r  t h e  two p o l i c i e s  t o  s t a c k  and have 

so  advised  t h i s  Court i n  t h e i r  b r i e f  on j u r i s d i c t i o n .  The 

D i s t r i c t  Court of Appeal n e v e r t h e l e s s  reached t h a t  con- 

c l u s i o n .  

S t a t e  Farm Mutual Automobile Insurance Company v .  

Taylor ,  434 So.2d 37 ( F l a .  5 t h  DCA 1983) ,  t h e  c o u r t  a t  page 

37 s t a t e s :  

The t r i a l  c o u r t  pe rmi t t ed  s t a c k i n g  of 
uninsured m o t o r i s t  coverages under two 
p o l i c i e s ,  one i s sued  t o  Thomas C .  Taylor 
and Sonia S.  Taylor ,  and t h e  o t h e r  
i s s u e d  t o  Thomas Taylor .  S t a t e  Farm 
appea l s .  We r e v e r s e .  

To permit  s t a c k i n g  of t h e s e  p o l i c i e s  would, 
i n  t h i s  i n s t a n c e  be a  v i o l a t i o n  of s e c t i o n  
627.4132, F l o r i d a  S t a t u t e s  (1979),  which 
p r o h i b i t s  s t a c k i n g  insurance  p o l i c i e s  
involv ing  t h e  same named in su red .  See 
South Caro l ina  Insurance  Co. v .  Kokay, 390 
So.2d 1355 ( F l a .  1981) .  Although we have 
been urged n o t  t o  fo l low i t ,  we agree  t h a t  
t h e  opinion i n  Lowry v. S t a t e  Farm Mutual 
Automobile Insurance Co.,  421 So.2d 688 
(F l a .  3d DCA 1982) c o r r e c t l y  i n t e r p r e t s  
t h e  law under f a c t s  s i m i l a r  t o  t h e s e .  

The named in su red  i n  t h i s  ca se  i s ,  a s  s t a t e d  above, 

John P. C u r t i n ,  on a l l  t h r e e  p o l i c i e s .  



The D i s t r i c t  Court of Appeal opinion allowing 

s tacking  has no b a s i s  i n  t h e  law. 



CONCLUSION 

For t h e  reasons h e r e i n ,  S t a t e  Farm reques t  t h a t  t h i s  

Court : 

1 .  Reverse t h e  D i s t r i c t  Court o f  Appeal 's  holdings  

and remand t h i s  c a s e ;  and 

2.  Order t h e  D i s t r i c t  Court of Appeal t o  r e i n s t a t e  t h e  

t r i a l  c o u r t ' s  summary judgment f o r  S t a t e  Farm f i n d i n g  t h a t  

U I M  coverage i s  no t  a v a i l a b l e  t o  Cur t in  under both o r  

e i t h e r  of two p o l i c i e s  of U I M  insurance  on automobiles no t  

involved i n  t h e  a c c i d e n t .  
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