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STATEMENT OF THE CASE AND FACTS 

Norma l ly ,  t h e  r e s p o n d e n t  s h o u l d  b e  a b l e  t o  r e l y  on 

t h e  S t a t e m e n t  o f  t h e  Case  and  F a c t s  o f  t h e  P e t i t i o n e r  as 

e a c h  r e p r e s e n t a t i o n  by P e t i t i o n e r  s h o u l d  b e  c i t e d  by 

r e f e r e n c e  t o  t h e  Record  on Appeal  o r  Appendix f o r  s u p p o r t .  

CURTIN c a n  l i v e  w i t h  t h e  b i a s  i n  emphas i s  which  STATE 

FARM u s e s  t h r o u g h o u t  i ts  s t a t e m e n t ,  y e t  CURTIN is f o r c e d  

t o  d i r e c t  a t t e n t i o n  t o  STATE FARM'S r e n d i t i o n  o f  t h e  ho ld -  

i n g  o f  t h e  F i f t h  D i s t r i c t  C o u r t  o f  Appea l .  B e s i d e s  t h e  

f a c t  t h a t  t h e  Op in ion  s p e a k s  f o r  i t s e l f ,  P e t i t i o n e r  s l a n t s  

t h e  t r u e  i n t e n t  o f  t h e  C o u r t ' s  O p i n i o n .  (App. 1 -8 )  

The Op in ion  -- d o e s  n o t  p r o v i d e  f o r  s t a c k i n g  o f  c o v e r a g e s  

on t h e  o t h e r  two a v a i l a b l e  p o l i c i e s ,  b u t  r a t h e r  s t a t e s  t h a t  

CURTIN w a s  c o v e r e d  u n d e r  t h e  o t h e r  two p o l i c i e s :  nowhere 

d o e s  t h e  F i f t h  D i s t r i c t  C o u r t  o f  Appeal  s t a t e  t h a t  CURTIN 

is e n t i t l e d  t o  r e c o v e r  f rom o r  s t a c k  b o t h .  (App. 1 -8 )  Con- 

t r a r i l y ,  CURTIN i n  h i s  b r i e f s  and  argument  b e f o r e  t h e  F i f t h  

D i s t r i c t  C o u r t  o f  Appeal  s p e c i f i c a l l y  s t a t e d  t h a t  b e n e f i t s  

f rom o n l y  o n e  o f  t h e  o t h e r  p o l i c i e s  w a s  s o u g h t .  



POINTS ON APPEAL 

CURTIN respectfully attempts to respond in this Brief 

in the order and to the points on appeal initiated by STATE 

FARM, yet CURTIN, in all honesty, cannot separate the first 

two points outlined by STATE FARM. Instead, for clarity and 

continuity, CURTIN combines both the argument that the Fifth 

District Court of Appeal correctly interpreted the policy 

langauge (whether the vehicle was "uninsured") and that the 

policy of the UM statute enunciated by this Court was followed 

in reaching this decision. 

I. THE FIFTH DISTRICT COURT OF APPEAL 
CORRECTLY INTERPRETED THE POLICY 
LANGUAGE AS WRITTEN BY STATE FARM 
TO FIND THAT THE CAR IN WHICH CURTIN 
WAS INJURED WAS "UNINSURED" WHERE 
STATE FARM DENIED LIABILITY: AND 
WAS CORRECT IN ITS INTERPRETATION 
OF THE POLICY OF THE UNINSURED MOTOR- 
IST STATUTE TO FIND THAT WHERE THERE 
WAS NO AVAILABLE COVERAGE ON THE CAR 
IN THE ACCIDENT; CURTIN WAS ENTITLED, 
AS A CLASS-ONE INSURED, TO COVERAGE 
FROM ONE OF THE OTHER TWO POLICIES 
WRITTEN BY STATE FARM. 

11. THE FIFTH DISTRICT COURT OF APPEAL DID 
NOT HOLD THAT THE OTHER TWO STATE FARM 
POLICIES COULD BE STACKED NOR WAS THAT 
ISSUE EVER ARGUED OR RAISED BY CURTIN; 
THEREFORE, THIS ISSUE IS UNFOUNDED. 



SUMMARY OF ARGUMENT 

CURTIN o p i n e s  t h a t  t h e  F i f t h  D i s t r i c t  C o u r t  o f  Appeal  

r e a c h e d  a c o r r e c t  d e c i s i o n  i n  t h i s  c a s e ,  b a s e d  upon l o n g  

s t a n d i n g  p u b l i c  p o l i c y  o f  t h i s  S t a t e  as e s t a b l i s h e d  by t h i s  

Cour t  -- t h a t  i s ,  F l o r i d a ' s  UM l e g i s l a t i o n  is i n t e n d e d  t o  

p r o v i d e  maximum UM p r o t e c t i o n  t o  t h e  m o t o r i s t s  o f  t h i s s t a t e .  

The CURTIN r u l i n g  d o e s  n o t  i n v a d e  n o r  c o n f l i c t  w i t h  any 

d e c i s i o n  o f  t h i s  C o u r t ,  n o r  o f  i ts  sister c o u r t s .  I n  f a c t ,  

r e c e n t  d e c i s i o n s  by t h e  f i r s t  and  s e c o n d  d i s t r i c t s  s u p p o r t  

t h e  r e a s o n i n g  o f  t h e  F i f t h  D i s t r i c t  i n  t h e  d e c i s i o n  a r r i v e d  

a t  i n  t h i s  case. 

STATE FARM h a s  f a l l e n  v i c t i m  t o  i t s  own p o l i c y  l a n g u a g e  

i n  t h i s  case. The F i f t h  D i s t r i c t  C o u r t  o f  Appea l  h a s  f o l l o w -  

e d  e s t a b l i s h e d  l a w  t o  i n t e r p r e t  t h e  c lear  and  unambiguous 

l a n g u a g e  c o n t a i n e d  i n  t h e  p o l i c i e s  i n  f a v o r  o f  t h e  i n s u r e d ,  

who, i n  t h i s  c a s e ,  d i d  a l l  o n e  r e a s o n a b l y  c o u l d  t o  p r o t e c t  

h i m s e l f  and  h i s  f a m i l y .  

T h e r e  is no  " s t a c k i n g "  i s s u e  i n  t h i s  c a s e .  The F i f t h  

D i s t r i c t  C o u r t  o f  Appeal  h o l d s  CURTIN is c o v e r e d  by two 

o t h e r  p o l i c i e s  b u t  d o e s  n o t  i n  any  manner s t a t e  t h a t  r e c o v e r y  

u n d e r  b o t h  p o l i c i e s  is a p p r o p r i a t e  o r  a l l o w a b l e .  CURTIN h a s  

a l w a y s  s o u g h t  r e c o v e r y  f rom o n l y  one  o f  t h e  o t h e r  two p o l i c i e s .  

F o r  t h e s e  r e a s o n s  as  i l l u s t r a t e d  i n  more d e t a i l  i n  t h e  



Argument, CURTIN respectfully requests that this Honorable 

Court affirm the decision of the Fifth District Court of 

Appeal. 



ARGUMENT 

POINT I 

THE FIFTH DISTRICT COURT OF APPEAL 
CORRECTLY INTERPRETED THE POLICY 
LANGUAGE AS WRITTEN BY STATE FARM 
TO FIND THAT THE CAR I N  WHICH CURTIN 
WAS INJURED WAS "UNINSURED1' WHERE 
STATE FARM DENIED LIABILITY; AND WAS 
CORRECT I N  ITS INTERPRETATION OF THE 
POLICY OF THE UNINSURED MOTORIST 
STATUTE TO FIND THAT WHERE THERE WAS 
NO AVAILABLE COVERAGE ON THE CAR I N  
THE ACCIDENT; CURTIN WAS ENTITLED, AS 
A CLASS-ONE INSURED, TO COVERAGE FROM 
ONE OF THE OTHER TWO POLICIES WRITTEN 
BY STATE FARM. 

The i m p o r t a n t  f a c t o r  i n  t h i s  case and  t h e  o n e  which  

STATE FARM a t t e m p t s  t o  o b s c u r e  is t h a t  t h e r e  are t h r e e  

s e p a r a t e  l i a b i l i t y  i n s u r a n c e  p o l i c i e s ,  a l l  i s s u e d  by STATE 

FARM, on t h r e e  d i f f e r e n t  v e h i c l e s  owned by  CURTIN (Thomas P .  

C u r t i n ,  named i n s u r e d ) ,  which  c o n t a i n e d  i d e n t i c a l  p r o v i s i o n s  

r e g a r d i n g  UM c o v e r a g e .  (App. 1 )  Thomas J o h n ,  t h e m i n o r  s o n  

o f  t h e  named i n s u r e d ,  w a s  a r e s i d e n t  o f  h i s  f a t h e r ' s  h o u s e h o l d  

a t  t h e  t i m e  o f  t h e  a c c i d e n t  and  was t h e r e f o r e  a l T c l a s s - o n e  

i n s u r e d "  u n d e r  h i s  f a t h e r ' s  p o l i c i e s .  (App. 1 , 4 )  CURTIN 

conceded  a t  t h e  t r i a l  c o u r t  and  o n  a p p e a l  t h a t  h e  w a s  b a r r e d  

from any  r e c o v e r y  u n d e r  t h e  p o l i c y  i n s u r i n g  t h e  a u t o m o b i l e  i n  

t h e  a c c i d e n t  d u e  t o  t h e  f a m i l y  e x c l u s i o n  p r o v i s i o n  o f  t h e  

l i a b i l i t y  p o r t i o n  o f  t h a t  p o l i c y .  (App. 2 )  T h i s  k i n d  o f  ex- 

c l u s i o n  h a s  been  u p h e l d  by  t h i s  C o u r t  i n  R e i d  v .  S t a t e  Farm 

F i r e  & C a s u a l t y  Co. ,  352 So .2d .  1172  ( F l a .  1 9 7 7 ) .  



The F i f t h  D i s t r i c t  Cour t  o f  Appeal n o t e d  t h a t  Re id  

does  n o t  answer t h e  q u e s t i o n  i n  t h i s  case as t o  whether  t h e  

o t h e r  two i n s u r a n c e  p o l i c i e s  on CURTIN's o t h e r  v e h i c l e s  

p r o v i d e  coverage .  T h e r e f o r e ,  w i t h  t h e  p a r t i c u l a r  f a c t s  01 

t h i s  case i n  mind,  t h e  F i f t h  D i s t r i c t  c o n s i d e r e d  t h e  p o l i c y  

language  i n  a STATE FARM p o l i c y .  Under t h e  STATE FARM 

p o l i c i e s ,  a motor  v e h i c l e  is c o n s i d e r e d  u n i n s u r e d  i f  i t  is 

"not  i n s u r e d  o r  bonded f o r  b o d i l y  i n j u r y  l i a b i l i t y  a t  t h e  

t i m e  o f  t h e  a c c i d e n t "  o r  i f  s u c h  a p o l i c y  e x i s t s  b u t  i t s  

i n s u r e r  " d e n i e s  c o v e r a g e . "  (App. 2 )  

The d e c i s i o n  o f  t h e  F i f t h  D i s t r i c t  can  b e  uphe ld  upon 

t h e  s i m p l e  p remise  t h a t  STATE FARM d e n i e d  c o v e r a g e  under  t h e  

p o l i c y  i n s u r i n g  t h e  v e h i c l e  i n  t h e  a c c i d e n t .  The f a c t  t h a t  

STATE FARM d e n i e s  coverage  based  upon a v a l i d  e x c l u s i o n  does  

n o t  make t h a t  d e n i a l  any less rea l .  F u r t h e r m o r e ,  even STATE 

FARM canno t  a r g u e  t h a t  t h e r e  is  no a v a i l a b l e  i n s u r a n c e  

coverage  under  t h e  p o l i c y  i n s u r i n g  t h e  v e h i c l e  i n  t h e  a c c i d e n t .  

S e c t i o n  627.727,  F l o r i d a  S t a t u t e s ,  i n  p a r t i c u l a r ,  s t a tes  

t h a t  UM b e n e f i t s  s h a l l  "be e x c e s s  o v e r  b u t  s h a l l  n o t  d u p l i -  

cate b e n e f i t s  a v a i l a b l e "  t o  an i n s u r e d  from a l i a b i l i t y  

p o l i c y  o r  from t h e  t o r t - f e a s o r .  

The F i f t h  D i s t r i c t  Cour t  o f  Appeal c o r r e c t l y  n o t e d  t h a t  

t o  e x t e n d  t h i s  C o u r t ' s  r a t i o n a l e  i n  Reid  as STATE FARM would 

a rgue ,would  go beyond t h i s  C o u r t ' s  clear i n t e n t i o n  i n  d e c i d i n g  

Re id .  Reid  w a s  a f a m i l y - e x c l u s i o n  s i t u a t i o n .  The p o l i c y  



dec i s ion  behind t h e  r u l i n g  was prevent ion  of p o t e n t i a l l y  

"co l lu s ive"  law s u i t s .  Here,  t h e  d r i v e r  of t h e  c a r  w a s  

not  even a family  member. A s  po in ted  ou t  by t h e  F i f t h  

D i s t r i c t ,  what about t h e  t h i e f  and f e lon?  (App. 5 )  To 

a l low STATE FARM t o  widen t h e  i n t e n t i o n  of t h e  C o u r t ' s  

ho ld ing  i n  Reid is t o  a l low t h e  format ion of a l a r g e  c l a s s  

of m o t o r i s t s  t o  be  excluded from UM coverage which is 

c l e a r l y  p r o h i b i t e d  by t h i s  Court .  M u l l i s ,  -- i n f r a .  

C o r r e c t l y ,  t h e  F i f t h  D i s t r i c t  accep ted  t h e  reasoning  

of t h e  dec i s ion  i n  Lee v .  S t a t e  Farm Mutual Automobile In- 

surance  Company, 339 So.2d 670 ( F l a .  2d DCA 1976) ,  c e r t .  

den ied ,  348 So.2d 954 ( F l a .  1977) .  Th i s  Court i n  Reid de- 

c l i n e d  t o  ho ld  c o n f l i c t  w i th  - Lee because i n  L e e  t h e r e  w a s  

more than  one p o l i c y  involved.  This  Court quoted wi th  approval  

t h e  p r i n c i p l e  of Lee a s  d i scus sed  i n  Har t fo rd  Accident & In- 

demnity Company v.  Fonck, 344 So.2d 595 ( F l a .  2d DCA 1977) ,  

c e r t .  den ied ,  359 So.2d 1214 ( F l a .  1978) :  

The t eenage r  ( i n  - Lee) w a s  pe rmi t t ed  t o  
recover  under t h e  un insured  m o t o r i s t  
p rov i s ion  of h i s  f a t h e r ' s  po l i cy  a f t e r  
h i s  b r o t h e r ' s  l i a b i l i t y  c a r r i e r  denied 
coverage under t h e  household exc lus ion .  
In - Lee t h i s  c o u r t  w a s  d e a l i n g  wi th  - two 
s e p a r a t e  p o l i c i e s .  There ,  t h e  teen-  
a g e r ' s  f a t h e r  had purchased t h e  un insured  
moto r i s t  p r o t e c t i o n  f o r  himself  and h i s  
f a m i l y ,  and we h e l d  t h e  son must be ---- 
a f f o r d e d  t h a t  p r o t e c t i o n .  Fonck, s u p r a ,  
as c i t e d  i n  Reid a t  1174, and C u r t i n ,  
(App. 6 )  ( e m p h a s i s a m  i n  C u r t i n ) .  

Th i s  Cour t ,  i n  approving t h e  d e c i s i o n s  of Lee and Fonck c l e a r l y  - 

accepted t h a t  c a s e s  would a r r i v e  o u t s i d e  t h e  narrow Reid f a c t u a l  



s i t u a t i o n  where a  v e h i c l e  exc luded  under  coverage  f o r  b o d i l y  

i n j u r y  c o u l d  n o t  b e  "uninsured"  f o r  purposes  o f  UM coverage  

under  t h a t  same p o l i c y .  The F i f t h  D i s t r i c t  h a s  made t h e  

l o g i c a l  and c o r r e c t  e x t e n s i o n  o f  t h i s  C o u r t ' s  r u l i n g  i n  Re id .  

The d e c i s i o n  by t h e  F i f t h  D i s t r i c t  i n  t h i s  case i n  no 

way c o n f l i c t s  w i t h  t h e  d e c i s i o n  of  t h i s  Cour t  i n  N e w  Hampshire 

I n s u r a n c e  Group v .  Harbach,  439 So.2d 1383 ( F l a .  1983) ,  

because  t h e  f a c t s  and p o l i c y  language of  each  a r e  s u b s t a n -  

t i a l l y  d i f f e r e n t .  The key p o l i c y  p r o v i s i o n  i n  Harbach 

exc luded  UM coverage  a s  i t  a p p l i e d  t o  i n j u r i e s  s u f f e r e d  by 

p e r s o n s  "whi le  occupying o r  when s t r u c k  b y ,  any motor v e h i c l e  

o r  t r a i l e r  of  any t y p e  owned & - you o r  any f a m i l y  member which 

is n o t  i n s u r e d  f o r  t h i s  coverage  under  t h i s  p o l i c y . "  (emphasis  

added)  - I d .  a t  1384.  Thus,  a f a m i l y  member i n j u r e d  i n  a 

f a m i l y  v e h i c l e  under  Harbach c o u l d  o n l y  c o l l e c t  t h e  UM coverage  

on t h a t  v e h i c l e .  

I n  c o n t r a s t ,  t h e  p o l i c i e s  i n  t h i s  c a s e  do n o t  s p e c i f i -  

c a l l y  e x c l u d e  from coverage  o t h e r  v e h i c l e s  owned by t h e  named 

i n s u r e d  o r  t h e  f a m i l y  members r e s i d i n g  t h e r e w i t h .  A f a m i l y  

member r e s i d i n g  w i t h  t h e  named i n s u r e d  who was i n j u r e d  i n  a  

p a r t i c u l a r  v e h i c l e ,  would b e  e n t i t l e d  t o  r e c o v e r  UM b e n e f i t s  

a s  a "Class-One" i n s u r e d  under  one  o f  t h e  o t h e r  p o l i c i e s  on 

t h e  o t h e r  v e h i c l e s  owned by t h e  named i n s u r e d  o r  o t h e r  f a m i l y  

membes. Thus,  w h i l e  t h e  p l a i n t i f f  i n  Harbach may have been 

c l e a r l y ,  c o n t r a c t u a l l y  l i m i t e d  from r e c o v e r i n g  such  b e n e f i t s ,  



CURTIN was n o t  s o  c l e a r l y  l i m i t e d  by p o l i c y  language.  There- 

f o r e ,  t h e  i n t e r p r e t a t i o n  by t h e  F i f t h  D i s t r i c t  Cour t  o f  Appeal 

t o  b e  l i b e r a l l y  c o n s t r u e d  t o  t h e  f a v o r  o f  t h e  i n s u r e d  is 

c o r r e c t .  

Fur the rmore ,  t h e  f a c t s  of each  c a s e  a r e  d r a s t i c a l l y  d i f -  

f e r e n t .  I n  Harbach,  t h e  p l a i n t i f f  was t h e  owner and o p e r a t o r  

o f  t h e  v e h i c l e  he  chose  n o t  t o  i n s u r e  and i n  which he  was sub- 

s e q u e n t l y  i n j u r e d .  The same is a l s o  t r u e  of t h o s e  c a s e s  r e l i e d  

on by STATE FARM such a s ,  S t a t e  Farm Automobile I n s u r a n c e  Company 

v .  Kuhn, 374 So.2d 1079 ( F l a .  3d DCA 1 9 7 9 ) ,  and S t a t e  Farm Mutual 

Automobile I n s u r a n c e  Company v.  Wimpee, 376 So.2d 20 ( F l a .  2d 

DCA 1979) .  I n  c o n t r a s t ,  Thomas John C u r t i n  was i n j u r e d  a s  a  

passenger in  a  car  t h a t  he d i d  n o t  own and t h a t  h e  was n o t  o p e r a t i n g .  ---- 

These f a c t s  d i f f e r  s u b s t a n t i a l l y  from Harbach,  t h u s  e n t i t l i n g  

CURTIN t o  r e c o v e r  t h e  i n s u r a n c e  p roceeds  w i t h o u t  c r e a t i n g  any con- 

f l i c t  w i t h  t h i s  C o u r t ' s  p r i o r  d e c i s i o n .  

L ikewise ,  under  t h e s e  f a c t s ,  S e c t i o n  627.4132,  F l o r i d a  

S t a t u t e s ,  (1976 S u p p . ) ,  would p r o h i b i t  t h e  t y p e  o f  r e c o v e r y  a l lowed  

by t h e  F i f t h  D i s t r i c t .  The s e c t i o n  c o n s i s t s  of  two p a r t s  a d d r e s s i n g  

d i f f e r e n t  i s s u e s .  The f i r s t  s e n t e n c e  i n d i c a t e s  an  i n s u r e d  is 

e n t i t l e d  t o  b e n e f i t s  based  upon t h e  coverage  a v a i l a b l e  t o  him, i n -  

d i v i d u a l l y :  

[Tlhe  p o l i c y  s h a l l  p r o v i d e  t h a t  t h e  i n s u r e d  
o r  named i n s u r e d  is p r o t e c t e d  o n l y  t o  t h e  
e x t e n t  o f  t h e  coverage  h e  h a s  on t h e  v e h i c l e  
i n v o l v e d  i n  t h e  a c c i d e n t .  (Emphasis added) 

The u s e  of  t h e  word "he" i m p l i e s  t h a t  d i f f e r e n t  coverages  may 



b e  a v a i l a b l e  t o  i n s u r e d s  b a s e d  upon d i f f e r i n g  p o l i c i e s  o r  

c o v e r a g e s  i n d i v i d u a l  t o  t h a t  p e r s o n .  Where t h e  owner o f  t h e  

v e h i c l e  is i n j u r e d  i n  t h e  a c c i d e n t ,  h e  is l i m i t e d  t o  t h e  

p o l i c y  t h a t  h e  h a s  on t h a t  v e h i c l e .  Non-owners are n o t  s o  

l i m i t e d :  

However, i f  none o f  t h e  i n s u r e d ' s  o r  
named i n s u r e d ' s  v e h i c l e s  is  i n v o l v e d  
i n  t h e  a c c i d e n t ,  c o v e r a g e  is a v a i l a b l e  
o n l y  t o  t h e  e x t e n t  o f  c o v e r a g e  on any 
one  o f  t h e  v e h i c l e s  w i t h  a p p l i c a b l e  
c o v e r a g e .  

T h i s  s e n t e n c e  a l s o  must b e  i n d i v i d u a l l y  a p p l i e d  t o  i n s u r e d s  

and  named i n s u r e d s .  Where t h e  i n j u r e d  p a r t y  d o e s  n o t  own t h e  

v e h i c l e s  i n v o l v e d  i n  t h e  a c c i d e n t ,  t h i s  s e n t e n c e  p e r m i t s  a non- 

owner t o  r e c o v e r  u n d e r  any  one  o f  t h e  p o l i c i e s  h e  h a s  which  migh t  

p r o v i d e  a p p l i c a b l e  c o v e r a g e .  

The l a n g u a g e  d o e s  n o t ,  and  s h o u l d  n o t ,  l i m i t  t h e  non-owner 

t o  t h e  i n s u r a n c e  which may have  been  p r o v i d e d  t o  him from t h e  

p o l i c y  on t h e  v e h i c l e  i n v o l v e d  i n  t h e  a c c i d e n t .  Where t h e r e  is 

no c o v e r a g e  on t h e  v e h i c l e  o r ,  as h e r e i n ,  where an e x c l u s i o n  

e x i s t s ,  t h e  e f f e c t  o f  l i m i t i n g  t h e  non-owner t o  t h e  c o v e r a g e  

from t h e  v e h i c l e  i n v o l v e d  i n  t h e  a c c i d e n t  is t o  deny him a l l  i n -  

s u r a n c e  c o v e r a g e s  i n c l u d i n g  t h o s e  from o t h e r  p o l i c i e s  f o r  which 

i n d i v i d u a l  premiums have  been p a i d .  I t  c e r t a i n l y  c o u l d  n o t  

have  been  l e g i s l a t i v e  i n t e n t  t o  deny a non-owner c o v e r a g e  unde r  

s u c h  c i r c u m s t a n c e s  t h e r e b y  f o r c i n g  him t o  hope t h a t  t h e  owner of  

t h e  v e h i c l e  i n  which h e  is r i d i n g  h a s  p r o v i d e d  a d e q u a t e  c o v e r a g e .  

S i n c e  CURTIN w a s  i n j u r e d  i n  an  a c c i d e n t  i n v o l v i n g  a  non-owned 



v e h i c l e ,  h e ,  u n l i k e  t h e  p l a i n t i f f  i n  Harbach ,  s h o u l d  b e  en- 

t i t l e d  t o  r e c o v e r  f rom any o n e  o f  t h e  p o l i c i e s  w i t h  a p p l i -  

c a b l e  c o v e r a g e .  

I n  r e a c h i n g  t h e  d e c i s i o n  t h a t  t h e  v e h i c l e  i n  which  

CURTIN w a s  i n j u r e d  w a s  " u n i n s u r e d , "  t h e  F i f t h  D i s t r i c t  Cour t  

o f  Appeal  r e l i e d  on i ts  p r e v i o u s  d e c i s i o n  i n  Boynton v .  

Al ls ta te  I n s u r a n c e  Company, 443  So .2d  427  ( F l a .  5 t h  DCA 1984)  

(Supreme C o u r t  j u r i s d i c t i o n  a c c e p t e d ,  Case No. 6 5 , 8 3 8 ,  o r a l  

argument  h e a r d  O c t o b e r ,  1 9 8 4 ) .  I n  Boyntog ,  t h e  c o u r t  r e l i e d  

on t h i s  C o u r t ' s  o p i n i o n  i n  Brown v .  P r o g r e s s i v e  Mutua l  I n s u r -  

a n c e  Company, 249 S o . 2 d  429 ( F l a .  1971)  i n  which  t h i s  C o u r t  

s t r e s s e d  t h a t  t h e  UM s t a t u t e  is " d e s i g n e d  f o r  t h e  p r o t e c t i o n  

o f  i n j u r e d  p e r s o n s , "  and  t h a t  i ts p u r p o s e  is " . . . t o  p r o t e c t  

p e r s o n s  who are i n j u r e d  o r  damaged by  o t h e r  m o t o r i s t s  who i n  

t u r n  are n o t  i n s u r e d  and  c a n n o t  make whole  t h e  i n j u r e d  p a r t y " .  

Brown, s u p r a ,  a t  430.  

T h i s  C o u r t  h e l d  i n  Brown t h a t  t h e  q u e s t i o n  t o  b e  answered  

i n  d e c i d i n g  w h e t h e r  a  p e r s o n  is  e n t i t l e d  t o  UM p r o t e c t i o n  is  

" . . . w h e t h e r  t h e  o f f e n d i n g  m o t o r i s t  h a s  i n s u r a n c e  a v a i l a b l e  

f o r  t h e  p r o t e c t i o n  o f  t h e  i n j u r e d  p a r t y  . . . "  - I d .  The UM s t a t u t e  

p o l i c i e s  t h e r e u n d e r  are c l e a r l y  meant t o  b e  i n t e r p r e t e d  f o r  t h e  

b e n e f i t  o f  t h e  i n j u r e d  p a r t y  and  n o t  f o r  t h e  b e n e f i t  o f  i n s u r -  

a n c e  companies  and  t o r t - f e a s o r s .  

The i m p o r t a n c e  o f  t h i s  C o u r t ' s  r u l i n g  i n  Brown c a n n o t  b e  



min imized  by t h e  f a c t  t h a t  Brown d e a l t  w i t h  a  " h i t  and  r u n "  

c l a u s e  o f  a UM p o l i c y .  T h i s  C o u r t  made i t  e m i n e n t l y  c l e a r  t h a t  

t h e  p u r p o s e  o f  t h e  UM s t a t u t e  w a s  t o  p r o v i d e  r e l i e f  t o  i n j u r e d  

m o t o r i s t s  on t h e  highways o f  t h i s  S t a t e  where  t h e r e  w a s  no  

l i a b i l i t y  i n s u r a n c e  a v a i l a b l e .  No th ing  i n  t h e  Brown d e c i s i o n  

o r  l a t e r  d e c i s i o n s  by t h i s  C o u r t  i n d i c a t e  t h a t  t h e  Brown r u l i n g  

is  t o  b e  n a r r o w l y  c o n s t r u e d .  

I n  Boynton,  t h e  F i f t h  D i s t r i c t  C o u r t  o f  Appea l  f u r t h e r  

s u p p o r t e d  i ts  o p i n i o n  by t h e  d e c i s i o n  i n  American F i r e  a n d  

C a s u a l t y  Company v .  Boyd, 357 So.2d 768 ( F l a .  1st DCA 1 9 7 8 ) .  

T h e r e ,  t h e  a c c i d e n t  was c a u s e d  by a  d r i v e r  who had  a  p o l i c y  o f  

l i a b i l i t y  i n s u r a n c e  which was i n a p p l i c a b l e  b e c a u s e  it e x c l u d e d  

c o v e r a g e  f o r  i n s u r e d s  t r a v e l i n g  u n d e r  m i l i t a r y  o r d e r s ,  which 

w a s  t h e  case a t  t h e  t i m e  o f  t h e  a c c i d e n t .  The c o u r t  h e l d  t h a t  

a l t h o u g h  t h e  d r i v e r  had  p r o c u r r e d  a p o l i c y  of  i n s u r a n c e  t o  

c o v e r  h i s  v e h i c l e ,  t h e  p o l i c y  o f f e r e d  n o  c o v e r a g e  u n d e r  t h e  

f a c t s  o f  t h e  a c c i d e n t ,  and  w a s  t h e r e f o r e  " u n i n s u r e d "  w i t h i n  t h e  

meaning o f  t h a t  t e r m  as u s e d  u n d e r  F l o r i d a  S t a t u t e s ,  S e c t i o n  

Both Boyd and  Brown i n t e r p r e t e d  s i t u a t i o n s  t o  a l l o w  f o r  UM 

c o v e r a g e  where  c l e a r l y  t h e r e  w a s  n o  l i a b i l i t y  c o v e r a g e  a f f o r d e d .  

Those  d e c i s i o n s  h a v e  n o t  been  r e c e d e d  from by t h i s  C o u r t .  I t  

w a s  i n  R e i d ,  s u p r a ,  t h a t  t h i s  C o u r t  r e f u s e d  t o  f i n d  t h a t  t h e  

v a l i d  f a m i l y  e x c l u s i o n  u n d e r  t h e  l i a b i l i t y  p o r t i o n  o f  t h e  same 



p o l i c y  d i d  n o t  e q u a t e  t o  f i n d i n g  t h e  v e h i c l e  " u n i n s u r e d "  f o r  

t h e  p u r p o s e  o f  a l l o w i n g  r e c o v e r y  u n d e r  t h e  UM p o r t i o n  o f  t h a t  

same p o l i c y .  Even t h i s  C o u r t  i n  R e i d ,  as d i s c u s s e d  p r e v i o u s l y ,  

n o t e d  t h a t  i t  was d e a l i n g  w i t h  a  s p e c i a l  e x c e p t i o n :  t h e  f a m i l y  

e x c l u s i o n  and  ONE p o l i c y .  

S i n c e  t h e  d e c i s i o n  i n  C u r t i n  v .  S t a t e  Farm Mutua l  Auto- 

m o b i l e  I n s u r a n c e  Company, 449 So .2d  293  ( F l a .  5 t h  DCA 1 9 8 4 ) ,  

t h e  F i r s t  and  Second Di s t r i c t  C o u r t s  o f  Appeal  h a v e  f o l l o w e d  

t h e  b a s i c  r e a s o n i n g  o f  C u r t i n  t o  f i n d  a v a i l a b l e  c o v e r a g e  f o r  

t h e  i n s u r e d .  I n  P o r r  v .  S t a t e  Farm Mutua l  Automobi le  I n s u r a n c e  

Company, 452 So .2d  93  ( F l a .  1st DCA 1 9 8 4 ) ,  and  Johnson  v .  

S t a t e  Farm F i r e  a n d  C a s u a l t y  Company, 4 5 1  So .2d  898  ( F l a .  1st 

DCA 1 9 8 4 ) ,  t h e  F i r s t  D i s t r i c t  C o u r t  o f  Appea l  e x p r e s s l y  f o l l o w e d  

t h e  C u r t i n  r e a s o n i n g .  

I n  J o h n s o n ,  t h e  C o u r t  i n t e r p r e t e d  p o l i c y  l a n g u a g e  i n  a  

S t a t e  Farm p o l i c y  which is v i r t u a l l y  i d e n t i c a l  t o  t h a t  i n  t h i s  

case. J o h n s o n ,  s u p r a  a t  899 .  The C o u r t  h e l d  t h a t  t h e  v e h i c l e  

which  w a s  i n v o l v e d  i n  t h e  a c c i d e n t  w a s  an " u n i n s u r e d "  v e h i c l e  

b e c a u s e  S t a t e  Farm had  "den ied"  c o v e r a g e  and  b e c a u s e  a con- 

t r a r y  i n t e r p r e t a t i o n  would v i o l a t e  t h e  i n t e n t  o f  F l o r i d a ' s  

U n i n s u r e d  M o t o r i s t  S t a t u t e ,  S e c t i o n  627 .727 ,  F l o r i d a  S t a t u t e s  

( 1 9 8 3 ) ,  which  i s  t o  a l l o w  e v e r y  i n s u r e d  . . .  t o  r e c o v e r  f o r  t h e  

damages h e  o r  s h e  would h a v e  been  a b l e  t o  r e c o v e r  i f  t h e  

o f f e n d i n g  m o t o r i s t  had  m a i n t a i n e d  a p o l i c y  o f  l i a b i l i t y  i n s u r -  

a n c e . "  I d .  a t  9 0 0 ,  c i t i n g ,  M u l l i s  v .  S t a t e  Farm Mutua l  Auto- - 

m o b i l e  I n s u r a n c e  Company, 252 So .2d  229 ( F l a .  1 9 7 1 ) .  



The Second D i s t r i c t  Cour t  o f  Appea l ,  on a Motion f o r  

R e h e a r i n g  i n  Auto-Owners I n s u r a n c e  Company v .  B e n n e t t ,  2d 

DCA, Case No. 83-2249, December 1 2 ,  1984 [ 9  FLW 26431, 

a f f i r m e d  t h e  t r i a l  c o u r t  i n  u p h o l d i n g  t h e  f a t h e r ' s  claim f o r  

UM c o v e r a g e  u n d e r  t h e  f a t h e r ' s  p o l i c y  f o r  t h e  d e a t h  o f  h i s  

s o n .  I n  B e n n e t t ,  t h e  s o n  w a s  k i l l e d  i n  an  a u t o  a c c i d e n t  

w h i l e  r i d i n g  i n  a v e h i c l e  owned by a  t h i r d - p a r t y  who w a s  

u n d e r i n s u r e d .  B e n n e t t  d o e s  n o t  i n v o l v e  t h e  same f a c t u a l  -- 

s i t u a t i o n  as  C u r t i n ,  b u t  t h e  case is  a r g u e d  f o r  t h e  r e a s o n  

t h a t  t h i s  C o u r t ' s  r u l i n g  i n  M u l l i s ,  s u p r a ,  r e m a i n s  i n t a c t  and  

e x c l u s i o n s  f rom u n i n s u r e d  m o t o r i s t  c o v e r a g e  a r e  l e g a l l y  i m -  

p e r m i s s i b l e .  I n  B e n n e t t ,  - where t h e  d e c e a s e d  s o n  had  owned a 

v e h i c l e  which w a s  i n s u r e d ,  u n d e r  t h e  f a t h e r ' s  i n s u r a n c e  p o l i c y ,  

t h e  s o n  w a s  a "c l a s s -one"  i n s u r e d  b e c a u s e  h e  w a s  a r e s i d e n t  

r e l a t i v e .  Even t h o u g h . u n d e r  t h e  f a t h e r ' s  p o l i c y  t h e r e  w a s  a 

c o n f l i c t  as t o  w h e t h e r  t h e  son  w a s  c o v e r e d  ( b e c a u s e  u n d e r  one  

p r o v i s i o n  h e  owned h i s  own a u t o m o b i l e  and w a s  e x c l u d e d ,  and y e t  

unde r  t h e  o t h e r ,  h e  w a s  a  r e s i d e n t ,  r e l a t i v e  and  i n c l u d e d  f o r  

c o v e r a g e ) ,  t h e  Second D i s t r i c t  Cour t  o f  Anpeal  re fc l se2  t o  a l l o w  

an  e x c l u s i o n  o f  t h i s  class o f  i n s u r e d s  and i n t e r p r e t e d  a con- 

f l i c t  i n  t h e  p o l i c y  t o  b e  i n  f a v o r  of  t h e  i n s u r e d .  - B e n n e t t ,  a t  

[ 9  FLW 26431. 

CURTIN b e l i e v e s  t h a t  t h e  F i f t h  D i s t r i c t  Cour t  o f  A p p e a l ' s  

f i n d i n g  t h a t  t h e  v e h i c l e  i n  sues -c ion  h e r e  w a s  " u n i n s u r e d "  is 



c l e a r l y  s u p p o r t e d  by t h e  l aw ,  a n d  p romotes  t h e  p u r p o s e  of  un- 

i n s u r e d  m o t o r i s t  p r o t e c t i o n .  CURTIN p u r c h a s e d  UM p r o t e c t i o n  

f o r  h i m s e l f  a n d  h i s  f a m i l y ,  a n d  when i n j u r e d  t h r o u g h  t h e  f a u l t  

o f  a n o t h e r ,  and  h a v i n g  no  l i a b i l i t y  c o v e r a g e  a v a i l a b l e  t o  h im,  

s h o u l d  b e  e n t i t l e d  t o  r e c e i v e  t h e  UM b e n e f i t s  which  h e  pu r -  

c h a s e d .  Any o t h e r  i n t e r p r e t a t i o n  would b e  c o n t r a r y  t o  t h e  

b r o a d  u n i n s u r e d  m o t o r i s t  p r o t e c t i o n  scheme e n v i s i o n e d  by  t h e  

L e g i s l a t u r e  and  would v i o l a t e  t h e  p u b l i c  p o l i c y  o f  t h i s  S t a t e .  



POINT I1 

THE FIFTH DISTRICT COURT OF APPEAL D I D  
NOT HOLD THAT THE OTHER TWO STATE FARM 
POLICIES COULD BE STACKED FOR WAS THAT 
ISSUE EVER ARGUED OR RAISED BY CURTIN; 
THEREFORE, THIS ISSUE I S  UNFOUNDED. 

The F i f t h  D i s t r i c t  C o u r t  o f  Appeal  w a s  c o r r e c t  i n  r e a s o n -  

i n g  t h a t  " a p p e l l a n t  w a s  c o v e r e d  u n d e r  t h e  u n i n s u r e d  m o t o r i s t  

p r o v i s i o n  of  S t a t e  F a r m ' s  p o l i c y  on C u r t i n ' s  v e h i c l e s  o t h e r  

t h a n  t h e  o n e s  i n v o l v e d  i n  t h i s  a c c i d e n t . "  (App. 6 )  ( e m p h a s i s  

a d d e d )  The c o u r t  h e l d  t h a t  CURTIN w a s  c o v e r e d  u n d e r  t h e  p o l i c i e s  

on t h e  two o t h e r  CURTIN v e h i c l e s  n o t  i n v o l v e d  i n  t h e  a c c i d e n t .  

Coverage  and  e n t i t l e m e n t  t o  c o l l e c t ,  however ,  are d i f f e r e n t  

i s s u e s .  A l though  CURTIN may b e  c o v e r e d  by  b o t h  p o l i c i e s  i s s u e d  

t o  t h e  same named i n s u r e d ,  CURTIN h a s  n e v e r  s o u g h t  and  t h e  

F i f t h  D i s t r i c t  C o u r t  o f  Appea l  n e v e r  s t a t e d  t h a t  CURTIN w a s  

e n t i t l e d  t o  r e c o v e r  f rom b o t h  p o l i c i e s .  

S e c t i o n  627 .4132 ,  F l o r i d a  S t a t u t e s  (1976  Supp . )  makes i t  

a b u n d a n t l y  clear t h a t  CURTIN is e n t i t l e d  t o  c o l l e c t  f rom o n l y  

one  o f  t h e  p o l i c i e s  w i t h  t h e  same named i n s u r e d  a n d ,  h e n c e ,  

CURTIN n e v e r  even  s o u g h t  t o  s t a c k  t h e  p o l i c i e s  i n  t h i s  case. 

F o r  STATE FARM t o  ra ise  t h i s  as a p o i n t  on a p p e a l  is t o  create 

i s s u e  where  none e x i s t s .  



CONCLUSION 

For t h e  reasons  s e t  f o r t h  above, C U R T I N  r e s p e c t f u l l y  

u rges  t h i s  Court t o  a f f i r m  t h e  d e c i s i o o  ~ f  t h e  F i f t h  D i s t r i c t  

Court of Appeal. 

Respec t fu l ly  submi t ted  t h i s  day of January ,  1985. 
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