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INTRODUCTORY NOTE 

Petitioner , STATE FAPN PWTUAL AUTOMORILE INSUPANCE 

COMPANY, is referred to in this reply brief as "State Farm"; 

Respondents, JOHN P. CURTIN and TI-IOIIAS JOEN CURTIN, are 

referred to as "Curtin." 

References to Appendix of Petitioner's initial brief 

are designated as (App. ) . 

Uninsured motorist coverage is referred to in this 

brief as LTIM coverage. 

iii 



The arguments contained herein a r e  summarized as  

follows : 

1. The po l i c i e s  of insurance discussed i n  t h i s  b r i e f  

do not  provide U I M  coverage under any construct ion of the 

terms of those insurance contrac ts .  

2 .  Public policy of the S t a t e  of Florida as  expressed 

by the Legis la ture  does not provide U I M  coverages under 

po l i c i e s  of insurance on motor vehicles  not  involved i n  the 

accident .  This argument i s  divided i n t o  the following 

subparts : 

(a) The motor vehic le  i n  which Curtin was r id ing  

was not  an uninsured motor vehic le .  

(b) The case of Kul l i s  v .  S t a t e  Farm Yutual 

Automobile Insurance Company, 252 So.2d 229 (Fla.  1971) i s  

not applicable t o  t h i s  case because: 

( i )  The accident occurred on December 26, 

1 9 7 9 .  A t  t ha t  time U I M  coverage was ava i lab le ,  i f  a t  

a l l ,  only t o  the extent  of coverage applicable 

t o  the motor vehic le  involved i n  the accident .  

Curtin agrees with t h i s  i n  h i s  argument contained 

on pages 9 and 10 of h i s  b r ie f  i f  the named insured 

owner of the vehicle had been the one involved i n  the 

accident r a the r  than the son member of the household! 



(ii) Mullis, supra, is not applicable to 

this case no matter whether or not Section 627.4132, 

Florida Statutes (the "anti-stacking statute") was 

in effect. Mullis holds only that UIM coverage 

prescribed by the legislature statutorily requires 

that it provide the reciprocal or mutual equivalent 

of automobile liability prescribed by the Financial 

Responsibility Law. That latter law does not require 

that Curtin be covered under the provisions of that 

liability insurance policy insuring that automobile 

in which Curtin was riding as a passenger. Reid 

v. State Farm Fire and Casualty Co., 352 So.2d 1172 

(Fla. 1977). 

3. State Farm accepts Curtin's statement and position 

that the two policies of UIM insurance on the automobiles 

not involved in the accident do not stack. Unfortunately, 

the District Court's opinion on this case (App. B-6-7) 

states: "For the reasons stated in this opinion, we hold 

that the appellant was covered under the uninsured motorist 

provisions of State Farm's policies on Curtin's vehicles 

other than the one involved in this accident. We reach this 

conclusion as a matter of interpretation of the language of 

the policies, and, secondarily, because this result is 

mandated by the public policy of section 627.727. " State 

Farm's motion to clarify this portion of the opinion was 

denied by the District Court of Appeal. 



ARGUMENT 

POINT I 

THE FIFTH DISTRICT COURT OF APPEAL CORRECTLY 
INTERPRETED THE POLICY LANGUAGE AS WRITTEN BY 
STATE FARM TO FIND THAT THE CAR I N  WHICH 
CURTIN WAS INJURED WAS YJNINSURED" WHERE 
STATE FARM D E N I E D  LIABILITY: AND bJAS CORRECT 
I N  ITS INTERPRETATION OF THE POLICY OF THE 
UNINSURED MOTORIST STATUTE TO FIND THAT WHERE 
THERE WAS NO AVAILABLE COVERAGE ON THE CAR 
I N  THE ACCIDENT; CURTIN WAS ENTITLED, AS A 
CLASSONE INSURED, TO COVERAGE FROM ONE OF 
THE OTHER TWO POLICIES WRITTEN BY STATE FARM. 

Cur t in  expresses  confusion a s  t o  why S t a t e  Farm framed 

t h e  p o i n t s  on appeal  a s  i t  d i d  i n  i t s  i n i t i a l  b r i e f .  This  

was done because t h e  D i s t r i c t  C o u r t ' s  op in ion  (App. B-7) 

h o l d s :  "We r each  t h i s  conc lus ion  a s  a  m a t t e r  of i n t e r p r e -  

t a t i o n  of t h e  language of t h e  p o l i c i e s  and,  s e c o n d a r i l y ,  

because t h i s  r e s u l t  i s  mandated by t h e  p u b l i c  p o l i c y  of  

s e c t i o n  627.727." Both of  t hese  conc lus ions  a r e  i n c o r r e c t  

and should be  s e p a r a t e l y  cons idered .  

A .  A Mat ter  of  I n t e r p r e t a t i o n  

S t a t e  Farm's p o s i t i o n  on t h i s  p o i n t  i s  t h e  same a s  

conta ined  i n  i t s  f i r s t  b r i e f  on t h e  m e r i t s .  That i s  t h a t  

(1) an un insured  automobile was n o t  involved i n  t h e  a c c i d e n t  

and (2) t h a t  t h e  d e f i n i t i o n  of  un insured  motor v e h i c l e  i n  

t h e  p o l i c i e s  of i n su rance  does n o t  c r e a t e  U I M  coverages 

under t h e  terms of t h e  p o l i c i e s  of insurance  a p p l i c a b l e  t o  

automobiles n o t  involved i n  t h e  a c c i d e n t .  Analys i s  of 



C u r t i n ' s  response t o  t h e s e  p o s i t i o n s  of S t a t e  Farm show: 

1. On page 6 of  C u r t i n ' s  b r i e f ,  Cur t in  s t a t e s :  

"Under t h e  STATE FAFW p o l i c i e s ,  a  motor v e h i c l e  i s  con- 

s i d e r e d  un insured  i f  i t  i s  "not i n su red  o r  bonded f o r  bod i ly  

i n j u r y  l i a b i l i t y  a t  t h e  t ime of t h e  acc iden t "  o r  i f  such a  

I I p o l i c y  e x i s t s  bu t  i t s  i n s u r e r  den ies  coverage."  (App. 2) 

"The dec i s ion  of t h e  F i r s t  D i s t r i c t  can be upheld 

upon t h e  simple premise t h a t  STATE FARM denied coverage 

under t h e  p o l i c y  i n s u r i n g  t h e  v e h i c l e  i n  t h e  a c c i d e n t .  The 

f a c t  t h a t  STATE FARM denies  coverage based upon a  v a l i d  

exc lus ion  does n o t  make t h a t  d e n i a l  any l e s s  r e a l . "  

The f a l l a c y  of C u r t i n ' s  p o s i t i o n  i s  t h a t  (a )  t h e  

automobile i n  which Cur t in  was r i d i n g  i s  in su red  and (b) 

S t a t e  Farm never  denied l i a b i l i t y  coverage i n  t h i s  c a s e .  

L i a b i l i t y  coverage t o  Cur t in  d i d  n o t  have t o  be den ied .  

Cur t in  under t h e  terms of a  v a l i d  exc lus ion  a p p l i c a b l e  t o  

t h e  l i a b i l i t y  p o r t i o n  of t h e  p o l i c y  of i n su rance  d i d  n o t  

have t h a t  coverage a v a i l a b l e  t o  him. Simply s t a t e d ,  

t h e r e  i s  no need t o  deny "something" t o  someone when t h a t  

"something" never  e x i s t e d  i n  t h e  f i r s t  p l a c e .  See,  LaMarche 

v .  Shelby Mutual Insurance Co.,  390 So.2d 325 ( F l a .  1980) .  

Cur t in  and t h e  D i s t r i c t  Court of Appeal i n  t h i s  ca se  ag ree  

t h a t  t h e  exc lus ion  of l i a b i l i t y  coverage t o  Cur t in  i s  c o r r e c t  

and v a l i d  and a l s o  ag ree  t o  t h e  i n a p p l i c a b i l i t y  o f  U I M  

coverage on t h a t  automobile involved i n  t h e  a c c i d e n t .  



2 .  On pages 8 ,  9 ,  and 10 i n  h i s  b r i e f ,  Curt in  

s t a t e s  t h a t  Curt in  ( t h e  son) can c o l l e c t  a s  a  c l a s s  one 

insured because t h e  p o l i c i e s  do not  s p e c i f i c a l l y  exclude 

from coverage o the r  veh ic les  owned by the  named insured o r  

r e s i d i n g  family members. Curt in  then co-mingles h i s  argu- 

ment on i n t e r p r e t a t i o n  of t h e  pol icy  with a  d iscuss ion  of 

t h e  uninsured motor v e h i c l e  s t a t u t e  and concludes t h a t  

Curt in  ( the  f a t h e r  and named insured) would not  have U I M  

coverage a v a i l a b l e  had he been t h e  passenger r a t h e r  than h i s  

son (Page 8 ,  9 ,  10 and 11 of C u r t i n ' s  b r i e f )  i n  t h e  automobile 

involved i n  t h e  acc ident .  

S t a t e  Farm agrees wi th  Curt in  t h a t  t h e  sen io r  

Cur t in  would not  have U I M  coverage a v a i l a b l e  had he been the  

passenger r a t h e r  than h i s  son because the  pol icy  provis ions 

a r e  c l e a r  i n  t h i s  case.  For reasons next d iscussed ,  S t a t e  

Farm does not  agree t h a t  t h e  son i s  e n t i t l e d  t o  coverage 

because of t h e  F lo r ida  S t a t u t e s  app l i cab le  t o  t h i s  case .  

3 .  I n  page 9 Curt in  s t a t e s  t h a t  t h e  pol icy  of 

insurance i s  l i b e r a l l y  construed t o  favor the  insured and 

t h a t  the re fo re  t h e r e  i s  U I M  coverage. This statement does 

not  r e f e r  t o  any of t h e  terms of t h e  p o l i c i e s  of insurance 

involved i n  t h i s  case .  Curt in  i n  f a c t  avoids S t a t e  Farm's 

b r i e f  on t h e  mat ter  of i n t e r p r e t a t i o n  concerning the  "negative 

de f in i t ion"  s e t  f o r t h  i n  the  D i s t r i c t  Cour t ' s  opinion. That 

comment of the  D i s t r i c t  Court i s  s t i l l  not understandable.  



B .  A Matter  of Pub l i c  Po l i cy  

I n  S t a t e  Farm's i n i t i a l  b r i e f  on t h i s  p o i n t  i t  s e t  

f o r t h  t h e  p o s i t i o n  t h a t  ( a )  t h i s  p o i n t  should never  have 

been reached i n  t h e  f i r s t  p l a c e  because an uninsured motor 

v e h i c l e  was n o t  involved i n  t h e  acc iden t  and (b) F l o r i d a  

S t a t u t e  627.727 d i d  n o t  mandate t h a t  U I M  coverage was 

a v a i l a b l e  t o  Cur t in  i n  t h i s  ca se .  S t a t e  Farm s t ands  f i r m  on 

those  p o s i t i o n s .  

C u r t i n ,  a s  d i d  t h e  D i s t r i c t  Court of Appeal, 

seemingly r e l i e s  on t h i s  Cour t ' s  op in ion  i n  Mul l i s  v .  S t a t e  

Farm, s u p r a ,  cons t ru ing  t h e  uninsured motor v e h i c l e  s t a t u t e  

M u l l i s ,  i t  i s  r e s p e c t f u l l y  submi t ted ,  i s  n o t  a p p l i c a b l e  

t o  t h i s  case .  

1. Mul l i s  Is Not Appl icable  To This  Accident 

Which Occurred On December 26, 1979. --  
S t a t e  Farm's argument i s  n o t  r e f u t e d  by Cur t in  i n  

h i s  b r i e f .  New Hampshire Insurance Group v .  Harbach, 439 

So.2d 1383 ( F l a .  1983) i s  a p p l i c a b l e  t o  t h i s  ca se  f o r  t h e  

reasons  s e t  f o r t h  i n  S t a t e  Farm's i n i t i a l  b r i e f .  Cur t in  i n  

h i s  b r i e f ,  a s  p rev ious ly  d i scussed  h e r e i n ,  concedes t h a t  t h e  

named insured/owner of t h e  automobile involved i n  t h e  

a c c i d e n t  would n o t  have U I M  coverage had he been t h e  passen-  

ge r  r a t h e r  than h i s  son.  Cur t in  then  argues  t h a t  Cur t in  t h e  

son has t h a t  coverage.  



Curt in the  son i s  an insured by d e f i n i t i o n  i n  the  

pol icy pe r ta in ing  t o  the  veh ic le  involved i n  t he  acc ident .  

I f  he were n o t ,  t h i s  case could not  have s t a r t e d  i n  the  

f i r s t  p lace .  Harbach, supra,  holds t h a t  Section 627.4132, 

F lor ida  S t a t u t e s ,  had two purposes pe r t a in ing  t o  U I M  cove- 

rage : 

(a) It l imi ted  - an insured t o  coverage 

appl icable  t o  the  pol icy  covering the  veh ic le  involved i n  

the  acc ident ,  and (b) i t  prohibi ted  the s tacking of coverages. 

Cu r t i n ' s  argument on t h i s  poin t  i s  without me r i t .  

2. Mullis I s  Not Applicable To The Facts  Of This 

Accident. -- 

The D i s t r i c t  Court ' s  opinion i n  our case (App. B - 5 )  

s t a t e s  : 

S t a t e  Farm's exclusion i n  F u l l i s  
for family-owned cars not  - insuridTiiIer 
t h e  pol icy  claimed under i s  very simi- 
l a r  t o  the  exclusion from coverage 
argued f o r  by S t a t e  Farm under the  Curtin 
p o l i c i e s :  a l l  family-owned vehic les  
which a r e  insured under o ther  p o l i c i e s .  
Such exceptions from coverage have been 
uniformly r e j ec t ed  o r  denied by the 
cour t s .  

The D i s t r i c t  Court does not  quote the  exclusion 

referenced.  That cour t  could not  --  the re  i s  no such 

exclusion i n  those p o l i c i e s .  

There i s  indeed no reason t o  consider an exclusion i n  

t h i s  case s ince  an uninsured motor veh ic le  was not involved 



i n  t h i s  ca se .  F a c t u a l l y ,  Mul l i s  involved a ca se  where an 

in su red  was s t r u c k  by an automobile and i n j u r e d  whi le  r i d i n g  

a motorcycle n o t  i n su red  by e i t h e r  l i a b i l i t y  o r  U I M  coverage 

insurance  wi th  t h e  insurance  company t h a t  had i s s u e d  p o l i -  

c i e s  of insurance  t o  t h e  i n j u r e d  i n s u r e d ' s  f a t h e r  (wi th  whom 

he  r e s i d e d )  on automobiles n o t  - involved i n  t h e  a c c i d e n t .  

The i n j u r e d  in su red  was def ined  a s  an in su red  under t hose  

p o l i c i e s  of insurance .  U I M  coverage,  however, was denied 

because of an  exc lus ion  i n  t hose  p o l i c i e s  excluding t h a t  UIY 

coverage i f  t h e  i n su red  was occupying a motor v e h i c l e  owned 

by t h e  named in su red  o r  any r e s i d e n t  of t h e  same household,  

i f  such v e h i c l e  was n o t  an in su red  automobile.  This  Honorable 

Court i n  a 4-3 op in ion  h e l d  t h a t  t h e  p u b l i c  p o l i c y  a s  p re -  

s c r i b e d  by t h e  F l o r i d a  L e g i s l a t u r e  p r o h i b i t e d  t h a t  exc lus ion .  

I n  s o  ho ld ing ,  t h i s  Court s t a t e s ,  pages 237 and 238: 

I n  sum, our  ho ld ing  i s  t h a t  unin-  
sured  m o t o r i s t  coverage p r e s c r i b e d  by 
Sec t ion  627.0851 i s  s t a t u t o r i l y  
in tended  t o  prov ide  t h e  r e c i p r o c a l  o r  
mutual equ iva l en t  of  automobile l i a -  
b i l i t y  coverage p r e s c r i b e d  by t h e  
F i n a n c i a l  R e s p o n s i b i l i t y  Law, i . e . ,  t o  
say  coverage where an uninsured 
m o t o r i s t  n e g l i g e n t l y  i n f l i c t s  bod i ly  
i n j u r y  o r  dea th  upon a named i n s u r e d ,  
o r  any of  h i s  fami ly  r e l a t i v e s  r e s i d e n t  
i n  h i s  household,  o r  any lawful  occu- 

a n t s  o i  t h e  i n su red  automobile 
!overed i n  h i s  automobile l i a b i l i t y  
p o l i c y .  To ach ieve  t h i s  purpose,  no 
p o l i c y  exc lus ions  c o n t r a r y  t o  t h e  
s t a t u t e  of any of t h e  c l a s s  of fami ly  
i n su reds  a r e  pe rmis s ib l e  s i n c e  unin-  
sured  m o t o r i s t  coverage i s  in tended  by 



the statute to be uniform and standard 
motor vehicle accident liability 
insurance for the protection of such 
insureds thereunder as "if the unin- 
sured motorist had carried the 
minimum limits" of an automobile 
liability policy. (Emphasis added. ) 

Mullis is not applicable because: 

1. The Financial Responsibility Law does not 

require that the liability coverage on the motor vehicle 

in which Curtin the son was riding be available to him. 

Taylor v. Safeco Insurance Co., 298 So.2d 202 (Fla. 1st 

DCA 1974); Centennial Insurance Co. v. Wallace, 330 So.2d 

815 (Fla. 3d DCA 1976); Reid v. State Farm Fire and Casualty 

Co., supra. Accordingly, the requirement of Flullis that - 

the Florida Legislature mandated that UIM coverage be the 

reciprocal or mutual equivalent of the liability coverage 

available to Curtin has not been violated. Under the 

Financial Responsibility Law Curtin is not entitled to collect 

under the liability provision of State Farm's policy and the 

equivalent coverage of UIM benefits to Curtin is equal 

thereto. If this is a harsh result (and it is not), the 

result and public policy is that set by the legislature, 

not requiring judicial interpretation or construction. 

2. Neither the Financial Responsibility Law nor 

Section 627.727, Florida Statutes, can be interpreted or 

construed to support the holding that Curtin was a passenger 

in an uninsured motor vehicle at the time of the accident. 



Mullis does not compel this result because of the court's 

construction of those statutes in that case. Factually, 

in Mullis the injured insured was involved in an accident 

with a motor vehicle driven by the owner of an uninsured 

motor vehicle. The insured in Mullis was not a passenger 

in the insured vehicle being driven with the consent and 

authority of the owner/insured (Curtin the father) and the 

insured (Curtin the son). State Farm did not bargain 

to insure by way of UIM coverage the negligent driving of 

any insured's yermissive user. Clearly that permissive 

user is an insured for liability purposes. Had that per- 

missive driver negligently injured a third party, State Farm 

would have been required to both defend and respond to damages 

up to the limit of its liability coverage on the automobile 

involved in the accident on behalf of that permissive user 

and both of the Curtins, father and son. The liability 

coverages afforded on those two automobiles insured by 

Curtin and not - involved in such accident would not afford 

liability coverage, This is the bargain and contract between 

Curtin and State Farm. South Carolina Insurance Co. v. Heuer, 

402 So.2d 4380 (Fla.App. 4th DCA 198l).contains language 

particularly applicable here concerning construction of 

insurance policies, at page 431: 

Among the most basic of these principles 
is that ambiguities found in the cover- 
age provisions of a policy must be inter- 
preted in favor of providing coverage. 
Stuyvesant Insurance Company v. Butler 



314 So.2d 567 (Fla. 1975). It is equally 

The terms of an insurance policy 
should be taken and understood in 
their ordinary sense and the policy 
should receive a reasonable, practical 
and sensible interpretation consistent 
with the intent of the parties--not a 
strained, forced or unrealistic 
construction. Id. at 253. (Emphasis 

added. ) 

As a final comment, Curtin's reliance on the following 

cases is not well taken: Lee v. State Farm Yutual Automobile 

Insurance Co., 339 So.2d 670 (Fla. 2d DCA 1976) cert. denied, 

359 So.2d 1214 (Fla. 1978) was cited by this Court in Reid 

v. State Farm Fire and Casualty Co., supra. In considering 

Lee this Court states in Reid, page 1174: - 

We have considered the recent case 
of Lee v. State Farm Mutual Automobile 
Insurance Co.. 339 So.2d 670 (Fla. 2d - - ~, - - -  

DCA 1976). That decision may 'be 
distinguished factually from-the present 
case because the "uninsured motor 
vehicle" which caused the injury in 
Lee was not the same vehicle as the 
7---- lnsured motor vehicle" named in the 
policy. Also, in Lee, the court 
was not dealing witha policy pro- 
vision which provides that the term 
"uninsured motor vehicle" does not 
include the vehicle named in the 
policy as the "insured motor vehicle." 
However, even with these factual 
distinctions we recognize that 
there is an underlying conklict 



between t h e  two c a s e s .  The 
c o u r t  i n  Lee a m e a r s  t o  say t h a t  a l l  - - L L 

r e s t r i c t i o n s  on uninsured k o t o r i s t  
coverage,  wi thout  excep t ion ,  a r e  
a g a i n s t  p u b l i c  p o l i c y  and a r e  vo id .  
On t h e  o t h e r  hand,  we say  t h a t  t h e  
p a r t i c u l a r  r e s t r i c t i o n  on uninsured 
m o t o r i s t  coverage i n  t h e  ~ r e s e n t  
ca se  i s  n o t  agaxnst  p u b l i i  p o l i c y  and - 
i s  n o t  vo id .  To ho ld  o therwise  
i n  t h i s  ca se  would completely 
n u l l i i v  t h e  tamilv-household ., 
exc lus ion .  (Emphasis added. ) 

Lee i s  n o t  a  ca se  ho ld ing  t h a t  an i n s u r e d  v e h i c l e  - 
involved i n  an a c c i d e n t  becomes an uninsured motor v e h i c l e  

because of a  household exc lus ion .  Nor does t h i s  Honorable 

Court adopt w i th  approval  such ho ld ing  --  con t r a ry  t o  

C u r t i n ' s  con ten t ion ,  pages 7 and 8 of t h e i r  b r i e f .  I n  p o i n t  

of f a c t ,  t h e  D i s t r i c t  Court by s o  ho ld ing  i n  our  ca se  

d i r e c t l y  c o n f l i c t s  bo th  f a c t u a l l y  and l e g a l l y  w i th  t h e  f a c t s  

and l e g a l  p r i n c i p l e s  s e t  f o r t h  by t h i s  Court i n  Reid.  



CONCLUSION 

For t h e  reasons  conta ined  i n  S t a t e  Farm's f i r s t  b r i e f  

and t h i s  r e p l y  b r i e f ,  S t a t e  Farm aga in  r e q u e s t s  t h a t  t h i s  

Honorable Court : 

1. Reverse t h e  D i s t r i c t  Court of Appeal ' s  ho ld ings  and 

remand t h i s  c a s e ;  and 

2.  Order t h e  D i s t r i c t  Court of Appeal t o  r e i n s t a t e  t h e  

t r i a l  c o u r t ' s  summary judgment f o r  S t a t e  Farm f i n d i n g  t h a t  

U I M  coverage i s  n o t  a v a i l a b l e  t o  Cur t in  under bo th  o r  e i t h e r  

of two p o l i c i e s  of U I M  insurance  on automobiles n o t  involved 

i n  t h e  a c c i d e n t .  
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