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STATEMEET OF THE CASE AND FACTS 

Respondent and co-defendant were charged j o i n t l y  

i n  an amended Informat ion ,  f i l e d  i n  t h e  Volusia  County 

C i r c u i t  Court ,  w i t h  one count of t r a f f i c k i n g  i n  coca ine ,  i n  

v i o l a t i o n  of § §  893.135(1) (b) (3)  and 777.011 - -  E'la. S t a t .  ( l 9 8 l ) ,  

and one count of  conspiracy t o  t r a f f i c  i n  coca ine ,  i n  v i o l a t i o n  

o f  5 5 s  893 .135(1 ) (b ) (3 ) ,  777.011 & 777.04(3) - F l a .  - S t a t .  (1981) 

(R584A-584B). Appel lant  en t e red  a  p l e a  of n o t  g u i l t y  and 

was t r i ec i ,  a l o n e ,  b e f o r e  a  j u r y  on June 7-10, 1932. 

During Respondent ' s t r i a l ,  t h e  S t a t e  p re sen ted  

t h e  fo l lowing  evidence t o  t h e  e f f e c t  t h a t  Respondent was a  

c o n s p i r a t o r  i n  t h e  scheme t o  t r a f f i c  coca ine .  The S t a t e ' s  

primary evidence t o  such e f f e c t  was two t ape - r eco rd ings .  

a I n  one ,  Respondent 's  co-defendant ,  Car l  Rosa, t h e  p u t a t i v e  

s e l l e r  o f  t h e  coca ine ,  informed one of t h e  p o l i c e  agen t s  t h a t  

one "John" w a s  w a i t i n g  a t  a nearby motel  room "holding" t h e  

coca ine  u n t i l  a l l  n e g o t i a t i o n s  and arrangements were complete 

(R220, 650, S t a t e ' s  Exh ib i t  # 8 ) .  When Rosa subsequent ly  met 

w i th  t h e  p u t a t i v e  buyers  of t h e  coca ine ,  he  s t a t e d  t h a t  h i s  

p a r t n e r  d i d  n o t  wish t o  meet any of them and t h a t  he  [Rosa] 

would go and g e t  t h e  coca ine  and b r i n g  i t  back (R134, S t a t e ' s  

Exh ib i t  #8) .  Rosa w a s  under s u r v e i l l a n c e  by a  number of 

p o l i c e  agen t s  and he w a s  observed d r i v i n g  s t r a i g h t  a c r o s s  t h e  

s t r e e t  t o  another  motel  and r e t u n i n g  therefrom,  w i t h i n  

minutes ,  w i th  Respondent (R264, 281, 282) ;  a  room key and 

r e c e i p t ,  t h e  l a t t e r  made o u t  i n  Rosa 's  n a m e , a n d r e i b t i n g  t o  

t h e  motel  a c r o s s  rshe s t r e e t ,  were in t roduced  i n t o  e v i ~ e n c e  (R184) 



When Rosa r e t u r n e d  t o  t h e  room, he  had t h e  coca ine  

i n  h i s  possess ion  (R136); minutes l a t e r ,  Rosa and Respondent, 

who had wai ted  o u t s i d e  t h e  room i n  t h e  c a r ,  were a r r e s t e d .  

They were l a t e r  moved t o  a p o l i c e  v e h i c l e  and t h e i r  conve r sa t ion  

t h e r e i n  tape- recordea .  Respondent had e a r l i e r  t o l d  t h e  a r r e s t i n g  

o f f i c e r s  t h a t  he  had been picked up a t  his  home i n  South 

Daytona and d r iven  t o  t h e  scene o f  t h e  a r r e s t  (R331). A t  t h i s  

t ime ,  Respondent and Rosa began a a i s c u s s i o n  of t h e i r  circum- 

s t a n c e s  (R658, S t a t e ' s  Exh ib i t  #9) .  Respondent t o l d  Rosa what 

he  had e a r l i e r  t o l d  t h e  p o l i c e ,  c la iming t h a t  no one had a case  

a g a i n s t  him, as a l l  he  had uone was s i t  i n  a c a r  ( S t a t e ' s  Exh ib i t  

9 Respondent expressed s a t i s f a c t i o n  t h a t  two p a r t i c i p a n t s  

i n  t h e  scheme had appa ren t ly  g o t t e n  away and he asked Rosa i f  

0 
t h e  " s t u f f "  had been s e i z e d  o r  i f  he  [Rosa] had l e f t  h i s  f i n g e r -  

p r i n t s  upon i t  (R658, S t a t e ' s  Exh ib i t  #9 ) .  

Also dur ing  Respondent's t r i a l ,  a motion f o r  mis- 

t r i a l  was made. During d i r ec t - examina t ion ,  t h e  S t a t e  asked 

Deputy Wyatt about  h i s  conversa t ion  wi th  Respondent a t  t h e  

t ime o f  t h e  l a t t e r ' s  a r r e s t  (R330; App. 1 ) .  IJyatt recounted 

t h a t  Appel lant  had been r e a d  h i s  r i g h t s ,  pursuant  t o  Miranda 

v .  Arizona,  354 U.S. 436 (1966). and t h a t  t h e  fo l lowing  exchange 

had taken p l a c e :  

: [by p r o s e c u t o r ] :  What r i g h t s  w a s  he  advised  
o f ,  i f  you could? Do you have a ca rd  you 
could r ead  from? 

A :  Agent Grayson has t h e  c a r d .  

Q: Do you have one o f  those  w i t h  you? 

A :  I do n o t .  He was advised  he  had t h e  r i g h t  t o  



remain s i l e n t .  Anything he did say could 
and would be used aga ins t  him i n  a  cour t  of  
law. He was advised he had a  r i g h t  t o  an 
a t to rney  before  ques t ioning .  I f  he could 
not  a f f o r d  an a t t o r n e y ,  one would be appointed 
f o r  him. And he d id  no t  have any s ta tements .  

Q :  Did he acknowledge these  r i g h t s ?  

A: Yes, s i r .  

Q: Did he i n d i c a t e  whether o r  no t  he would be 
w i l l i n g  t o  answer any ques t ions?  

A: A t  t h a t  p o i n t ,  he d i d n ' t  say .  

PX. KEATING: [ ~ e s p o n d e n t ' s  At torney] :  I would 
l i k e  t o  approach t h e  bench. 

THE COURT: Yes, s i r .  

[Side-bar o f f  record d iscuss ion]  

THE COURT: Mr. S ta rk ,  you may go ahead. 

MR. STARK: 

Q:  Did Mr. DiGuilio make any s tatements  t o  you 
a t  t h a t  time? 

A:  Only t o  t h e  e f f e c t  t h a t  t h e  d r i v e r  of the  c a r  
picked him up a t  h i s  home and he had come 
d i r e c t l y  t o  t h e  Howard Johnsons. That he l i v e d  
i n  South Daytona. He refused  t o  give me an 
address .  He refused  t o  i d e n t i f y  the  name of 
the  d r i v e r .  He a l s o  ind ica ted  t o  me t h a t  the  
d r i v e r  had parked the  c a r  and walked nor th  t o  
t h e  southeas t  doors t o  t h e  motel and had 
en te red .  Af ter  t h a t ,  he advised me he f e l t  
l i k e  he should speak t o  h i s  a t to rney .  And 
t h e r e  was no f u r t h e r  ques t ioning .  

Q :  No f u r t h e r  quest ioning? 

A :  No. 

Q :  With r e spec t  t o  t h e  s u r v e i l l a n c e  t h a t  you and 
Agent Grayson conducted on t h a t  day - -  

MR. KEATING: Your Honor, before  we cont inue,  I ' d  
l i k e  t o  have a  r o t i o n  ou t s ide  the  presence of 
the  ju ry .  ( ~ 3 3 0 - 1 ;  ~ p p .  I ) .  



Respondent's counsel then made a motion f o r  m i s t r i a l  on the  a b a s i s  t h a t  t h e  prosecutor  had asked t h e  witness  t o  c o m e n t  

upon Respondent's r i g h t  t o  remain s i l e n t  (R332; App. 1 ) .  The 

t r i a l  judge had t h e  quest ioning read  back and f u r t h e r  asked 

t h e  witness  c e r t a i n  c l a r i f y i n g  quest ions of h i s  own (R333-335; 

App. 1 ) .  Such c l a r i f y i n g  quest ioning comprised the  fol lowing:  

THE COURT: Let me asK t h e  witness  t o  c i a r i f y  
t h e  ques t ions .  Ana maybe I wasn' t l i s t e n i n g  
as  c a r e f u l l y  a s  I could.  

Lieutenant ,  when you f i r s t  -- I quess 
Grayson f i r s t  advised the  Defendant of h i s  
r i g h t s ?  

TEE WITNESS: Yes, s i r .  

THE COUKT: A l l  r i g h t .  What was the  next th ing  
s a i d  a f t e r  he t o l d  him what h i s  r i g h t s  were? 

THE WITNESS: Of course,  a t  t h a t  p o i n t ,  he ac- 
knowledged h i s  r i g h t s .  He understood them. 

THE COURT: What was the  next  th ing  s a i d  a f t e r  
he acknowledged he understood them? 

THE WITNESS : Nothing was s a i d .  But ,  nothing 
was asked of him. 

THE COURT: When d id  he begin giving the i n f o r -  
mation t o  you r e l a t i n g  about where he had 
come from? 

THE WITNESS: We were t h e r e  a s  containment be- 
cause of the  o t h e r  o f f i c e r s  on the  o t h e r  s i d e  of 
t h e  motel u n t i l  such times as  t h e  o the r  a r r e s t ,  
Mr. Rosa's a r r e s t  and we could g e t  someone 
around. Agent Grayson had another  assignment 
t o  c o l l e c t  t h e  evidence.  Ana we j u s t  stood 
t h e r e  i n  kind of a s i l e n c e  a t  t h a t  t ime. Of 
course,  we d id  check Pir . DiGuilio f o r  weapons. 
He wasn ' t  searched a t  t h a t  t ime. And, of 
course,  we r e t r i e v e d  i d e n t i f i c a t i o n  from him. 

THE COURT: When d id  he next  speak? 

THE WITNESS: This was approximately, I guess ,  
f i f t e e n  o r  twenty minutes l a t e r ,  when t h i s  



conversat ion took p lace  between Mr. DiGuilio 
and myself .  

'I'HE COURT: And how was t h e  conversation i n i t i a t e d ?  

THE WITKESS: I asked him. 

THE COURT: What d id  you ask him? 

THE WITNESS: I asked him where he l i v e d  and he 
s a i d  South Daytona. And I asked him how he got 
t o  the  l o c a t i o n  and he s a i d  he had come up 
from SouLh Daytona with a  f r i e n d .  And I asked 
him i f  he had come d i r e c t l y  from South Daytona 
and he ind ica ted  t h a t  he had. 

THE COURT: A l l  r i g h t .  Okay. (R333-335; App 1 )  . 
The t r i a l  cour t  he ld  t h a t  the  o f f i c e r  had never s t a t e d  t h a t  

Respondent had invoked h i s  r i g h t  t o  remain s i l e n t  before  

answering t h e  quest ions and he ld  t h a t  Respondent had i n  f a c t  

waived such r i g h t  and t a lked .  Motion f o r  m i s t r i a l  was denied 

(R335-6 ; App . 1) . 
The jury  acqu i t t ed  Respondent a s  t o  the  t r a f f i c k i n g  

charge,  but  re turned  a  v e r d i c t  of g u i l t y  a s  t o  conspiracy 

(R617). Respondent was adjudicated thereupon and sentenced 

t o  a  term of t e n  years  inca rce ra t ion  (R622-625). Respondent 

appealed such judgment and sentence t o  the  Flor ida  F i f t h  

D i s t r i c t  Court of Appeal and included a s  one poin t  on appeal 

t h e  den ia l  of h i s  motion f o r  m i s t r i a l  i n  re ference  t o  the  

above testimony. In  i t s  dec i s ion ,  CiGuilio v .  S t a t e ,  Case No. 

82-1235 (F la .  5 th  CCA March 29, 1964)[ 9  FLW 7361, the  a p p e i l a t e  

cour t  found a l l  of Respondent's arguments t o  be without m e r i t ,  

except f o r  t h a t  r e l a t i n g  t o  t h e  i n s t a n t  motion f o r  m i s t r i a l .  

The cour t  noted t h a t  t h e r e  was s u f f i c i e n t  evidence t o  support  

t h e  convict ion,  "el iminat ing t h e  impermissible testimony"; 



a t h e  c o u r t  found,  however, t h a t  t h e  o f f i c e r ' s  test imony amounteci 

t o  an improper cornnient upon Respondent 's  r i g h t  t o  remain s i l e n t .  

C i t i n g  t o  a  number of  dec i s ions  by o t h e r  d i s t r i c t  c o u r t s  of 

appea l ,  as w e l l  as t o  t h i s  C o u r t ' s  op in ion  of  Shannon v .  S t a t e ,  

335 So.2d 5  ( F l a .  1976) )  t h e  cou r t  r eve r sed  and remanded f o r  

a  new t r i a l  (See App . 2 ,  copy of  o r i g i n a l  op in ion)  . 
P e t i t i o n e r  f i l e d  a t imely  n o t i o n  f o r  r ehea r ing  

on A p r i l  1 3 ,  1984 and urged t h e  a p p e l l a t e  c o u r t  t o  r econs ide r  

i t s  d e c i s i o n  i n  l i g h t  o f  t h i s  Cour t ' s  d e c i s i o n  of  S t a t e  v .  

Murray, 443 So.2d 955 (F l a  1984);  P e t i t i o n e r  contended t h a t  

by i t s  c i t a t i o n  t o  United S t a t e s  v .  Has t ings ,  - U. S .  , 

103 S .C t .  1974 ( 1 9 8 3 ) , i n  such d e c i s i o n ,  t h i s  Court had receded 

from i t s  p r i o r  p o s i t i o n  t h a t  h a r n l e s s  e r r o r  w a s  i n a p p l i c a b l e  

i n  i n s t a n c e s  i nvo lv ing  a l l e g e d  comments upon a  de fendan t ' s  

r i g h t  t o  remain s i l e n t .  I n  i t s  d e c i s i o n  upon r e h e a r i n g ,  

DiGuil io v .  S t a t e ,  Case No. 82-1235 ( F l a .  5 t h  DCA June 14 ,  1984) 

[ 9 FLW 13261, t h e  d i s t r i c t  c o u r t  denied such motion,  b u t  

c e r t i f i e d  t h e  below q u e s t i o n  a s  one of  g r e a t  p u b l i c  importance,  

pursuant  t o  Rule 9.030 (a)  (2) (A) (v) F l a .  K. App. P .  : 

I-ias t h e  F l o r i d a  Supreme Court ,  by i t s  
agreement i n  s t a t e -  v .  Murray, 443 So. 2d 
955 ( F l a .  1984) ,  w i th  t h e  a n a l y s i s  of  
t h e  s u p e r v i s o r y 7  powers of  a p p e l l a t e  
c o u r t s  a s  r e l a t e d  t o  t h e  harmless  e r r o r  
r u l e  a s  s e t  f o r t h  i n  Eni ted  S t a t e  v .  - -  - - ~ - -  

H a s  t i n  U. S .  l o  . C t .  , I-6 
I T . d '  9 ~ 1 9 8 3 ~ ~ e c ~ d ~ d  byl?L:li- 
c a t i o n  from t h e  per  s e  r u l e  bf r e v e r s -  
a l  e x p l i c a t e d  i n  Donovan v.  S t a t e ,  
417 So.2d 674 ( F l a .  1 9 8 2 ) .  Shannon v .  
S t a t e ,  335 S O .  2d 5  ( F l a .  ' 19/6)  ; and 
Bennett  v .  S t a t e ,  316 So.2d 41  ( F l a .  1975)? 



The F i f t h  D i s t r i c t  Court  of  Appeal s t a t e d  on r e h e a r i n g  t h a t  

b u t  f o r  i t s  i n a b i l i t y  t o  apply harmless  e r r o r ,  i t  would a f f i r m  

t h e  conv ic t ion ,  because t h e  e r r o r  complained of was harmless  

beyond any r ea sonab le  doubt;  t h e  r e v e r s a l  was p r e d i c a t e d  upon 

what t h e  c o u r t  perce ived  a s  t h e  per - s e  r u l e  of Benne t t ,  Shannon 

and Donovan. (See App. 3 ,  Copy of  Opinion on Rehear ing) .  

A t imely  Notice t o  Invoke Di sc re t iona ry  J u r i s -  

d i c t i o n  was f i l e d  by P e t i t i o n e r  on June 21, 1984 and,  on J u l y  

11 ,  1984, t h e  d i s t r i c t  c o u r t  s t a y e d  i s suance  of nanda te  pending 

t h i s  Cour t ' s  d i s p o s i t i o n  of t h e  cause .  A c e r t i f i e d  ques t ion  

v i r t u a l l y  i d e n t i c a l  t o  t h a t  - sub j u d i c e  i s  pending b e f o r e  t h i s  

Court i n  t h e  ca se  of S t s t e  v .  Rowell, F l o r i d a  Supreme Court 

Case No. 65,417.  



ARGUMENT 

13Y ITS AGREEIENT WITH THE ANALY- 
SIS OF THE SUPERVISORY POWERS OF 
APPELLATE COURTS AS RELATEG TO 
T8E HARMLESS EXROR RULE, AS SET 
FORTH BY THE UPjITED STATES SUP- 
KLME COURT I N  U N I 1 3 D  STATES V .  
ISASTING, U .  S  . ~ . C t . 1 9 / 4  

THIS C O E G ~ ~ : I X  STATE V .  
MURRAY; 443 ~ 0 . 2 ~  955 ( F  41,  

PER SE RULE OF REVERSAL EXPLICATED -- 
I N  DOKOVAh V. STATE. 417 So .2d 674 
(FLA. 1982) )  S H A N N O ~  V. STATE, 
335 So .2d 5 (FLA. 1916) AXE 
BEKiIETT V .  STATE, 316 S O .  2d 41  
(FLA. 19 /5) : THIS COURT SKOLXD 
UTILIZE THE' INSTANT CASE AS A 
VEHICLE TO MAKE SUCE RECESSION 
EXPRESS. 

The F i f t h  D i s t r i c t  c e r t i f i e d  t h e  i n s t a n t  q u e s t i o n  

because i t  recognized t h e  i n h e r e n t  c o n f l i c t  between United 

S t a t e s  v .  Has t ing  and Donovan v .  S t a t e  e t  a l ;  one ho lds  t h a t  -- 
harmless e r r o r  can be found i n  s i t u a t i o n s  involv ing  an  a l l e g e d  

comment upon a  de fendan t ' s  s i l e n c e  wh i l e  t h e  o t h e r ,  and i t s  

p r edeces so r s ,  ho lds  t o  t h e  c o n t r a r y .  A s  long a s  Hast ings  

exempl i f ied  t h e  p o s i t i o n  of t h e  f e d e r a l  c o u r t s  arid Donovan 
Y 

- - .- - - -- 

e t  a1 t h a t  of  t h e  c o u r t s  o f  t h i s  stat_e,.-the d i f f e r e n c e  i n  -- -____-- -- 
- 

opin ion  w a s  worthy of n o t e ,  b u t  no cause  f o r  d i s t u r b i n g  prece-  

d e n t .  - Cf. Lee v .  S t a t e ,  422 So.26 928 ( F l a .  3d DCA 1982))  

c e r t .  denied,  431 So.2d 989 ( F l a .  1983) .  By t h i s  Cour t ' s  

s ta tement  i n  Murray, however, t h a t  i t  agreed wi th  t h e  a n a l y s i s  

u t i l i z e d  by t h e  United S t a t e s  Supreme Court i n  Has t ing ,  t h e  
- 

d i f f e r e n c e s  i n  approach between t h e  two c o u r t  systems would 

seem t o  have been mooted. This  C o u r t ' s  c i t a t i o n  w i t h  favor  

t o  Has t ing ,  a s  w e l l  a s  t o  Chapman v .  C a l i f o r n i a ,  386 U.S. 18 



a (1967) and i t s  progeny, i s  d e f i n i t e l y  suscep t ib le  t o  t h e  

inference  t h a t  t h i s  Court has  found the  l o g i c  of the  former 

p re fe rab le  t o  t h a t  of Bennett ,  Shannon and Donovan. 

While the  i n s t a n t  c e r t i f i e d  ques t ion  i s  one, 

i n  e f f e c t ,  seeking guidance f r o n  t h i s  Court, i t  i s  no t  one 

asking t h i s  Court t o  choose between two c o n f l i c t i n g  dec is ions  

o r  propos i t ions  of law. Rather i t  i s  one asking t h i s  Court 

what i t  i t s e l f  has done i n  a  c e r t a i n  dec i s ion .  P e t i t i o n e r  

does be l i eve  t h a t  t h i s  Court has - receded by impl ica t ion  from 

Bennett ,  Shannon and Donovan. P e t i t i o n e r  does,  however, a l s o  

f i n d  i t  somewhat bordering on the  presumptuous t o  i n s t r u c t  

t h i s  Court upon what i t  has meant by i t s  own a c t i o n s ,  a  

subjec t  upon which t h i s  Court, obviously,  i s  t h e  only e x p e r t .  

Accordingly, f o r  the  sake of argument, P e t i t i o n e r  assumes 

t h a t  t h e  c e r t i f i e d  quest ion i n  t h i s  case should be answered 

i n  t h e  a f f i r m a t i v e  and u t i l i z e s  the  i n s t a n t  b r i e f  as  a  means 

t o  exhort  t h i s  Court t o  make such recess ion  e x p l i c i t .  I f  i n  

f a c t  Murray was not  intended f o r  t h e  purpose assumed, P e t i t i o n e r  

simply uses t h i s  opportuni ty t o  urge t h i s  Court t o  adopt t h e  

f e d e r a l  p o s i t i o n  regarding harmless e r r o r  anci comment upon 

a  defendant 's  s i l e n c e .  

To begin wi th ,  i t  i s  worth not ing ,  a s  the  d i s t r i c t  

cour t  below d i d ,  t h a t  t h e r e  i s  more than one type of defense 

s i l e n c e .  One i s  a f a i l u r e  t o  t e s t i f y  a t  t r i a l ;  another i s  an 

a r r e s t e e ' s  s i l e n c e  foliowing the  reauing of Miranda r i g h t s .  

F lo r ida ,  tllrough s t a t u t e ,  r u l e  of c r iminal  procedure, and 

• caselaw has c o n s i s t e n t l y  recognized t h a t  comment upon the  former 



s i l e n c e  i s  r e v e r s i b l e  e r r o r .  - - -  See e . g .  Rowe v .  S t a t e ,  87 F l a .  

17 ,  98 So. 613 (1924) ; Way v .  S t a t e ,  67 So.2d 321 ( F l a .  1953) ; 

T r a f f i c a n t e  v .  S t a t e ,  92 So.2d 811 ( F l a .  1957) .  P r i o r  t o  1975, 

however, t h i s  Court d i d  n o t  r ega rd  as impermiss ible  t h e  ad- 

miss ion  i n t o  evidence o f  a  de fendan t ' s  p o s t - a r r e s t  s i l e n c e .  

See e . g .  Albano v .  S t a t e ,  89 So.2d 342 ( F l a .  1956) .  S i m i l a r l y , '  - -  
altlzough t h i s  Court had 'held t h a t  t h e  S t a t e  could n o t  c o m e n t  

upon a d e f e n d a n t ' s  s i l e n c e  a t  a p r i o r  c o u r t  proceeding,  - s e e  

Simmons v .  S t a t e ,  139 F l a .  645,190 So.  756 (1939),  t h i s  Court 

exp res s ly  disapproved such d e c i s i o n  i n  S t a t e  v .  Hines ,  195 

So.2d 550 ( F l a .  1967) .  Perhaps most impor t an t ly ,  i n  S t a t e  v .  

Galasso,  217 So. 2d 326 ( F l a .  19$8) ,  t h i s  Court h e l d  t h a t  t h e  

admission i n t o  evidence f o r  impeachment purposes of a de fendan t ' s  

p r e - t r i a l  s t a t emen t s ,  t a i n t e d  by r ea son  of  a  f a i l u r e  t o  g i v e  

Miranda warnings ,  d i d  n o t  c o n s t i t u t e  r e v e r s i b l e  e r r o r .  While 

f i n d i n g  such admission impermiss ib le ,  t h i s  Court e x p r e s s l y  

a p p l i e d  t h e  harmless  e r r o r  s t a t u t e ,  8 924.33 F l a .  S t a t .  (1967),  - -  
and ordered  t h e  conv ic t ion  a f f i rmed .  I n t e r e s t i n g l y  enough, 

one of  t h e  case  c i t e a  f o r  c o n f l i c t ,  and no ted  i n  t h i s  C o u r t ' s  

dec i s ion ,was  Jones  v .  S t a t e ,  200 So.2d 574 ( F l a .  3d DCA 1967) .  J 

-- - ._ _ _- - -- - .  - -  

Seven yea r s  l a t e r ,  Jones v .  S t a t e  rega ined  t h i s  

C o u r t ' s  a t t e n t i o n  w i t h  something of  a vengeance. Thus, i n  8 
Bennet t  v .  S t a t e ,  316 So. 2d 4 1  ( F l a .  s5? -6Bt . -was  p u t  t o  / 

.. /~ 

e n t i r e l y  d i f f e r e n t  use  when t h i s  Court quashed t h e  dec i s ion  

of t h e  lower a p p e l i a t e  c o u r t ,  a pe r  curiam a f f i rmance ,  on t h e  

b a s i s  of  such c a s e ' s  c o n f l i c t  w i t h  Jones .  Jones  had h e l d  t h a t  

t h e  a d n i s s i o n  i n t o  evidence of  test imony t h a t  t h e  accused,  



a whi l e  i n  custody remained s i l e n t  i n  t h e  f a c e  of an  accusa t ion  

o f  g u i l t ,  w a s  per - s e  harmful r e v e r s i b l e  e r r o r  which w a s  so  

fundamental t h a t  i t  could be  reached on appeal  d e s p i t e  l a c k  

of o b j e c t i o n .  Jones reached t h i s  conc lus ion  based s o l e l y  
. - - - - - - 

- ~ < i t e d  S t a t e s  Supreme Court ' s  i ta tement  i n  Miranda 
. . .  ...... .... ...--.... .. .... 

___--. 
-- 

.... .... 
t ~ t - t h e p r o s e c u t i o n  m 2  n o t  "use" a t  t r i a l  t h e  f a c t  t h a t  a  

defendant  has  s t o o a  mute o r  claimed h i s  p r i v i l e g e  i n  t h e  f a c e  

of accusa t ion ;  t h e  Third  D i s t r i c t  no ted  t h a t  i t s  d e c i s i o n  - 

changed t h e  l a w  i n  F l o r i d a ,  i nc lud ing  t h a t  announced by t h i s  

Court i n  Aibano, s u p r a .  I n  Benne t t ,  t h i s  Court b a s i c a l l y  

adopted t h e  r ea son ing  of  Jones ,  and a f t e r  examining c e r t a i n  

test imony a t  t r i a l ,  found t h a t  r e v e r s i b l e  e r r o r  had occur red .  

This C o u r t ' s  p o s i t i o n  on t h e  a p p l i c a b i l i t y  of  harmless e r r o r  

was n o t  beyond peradventure ,  however. While f i r s t  n o t i n g  t h a t  

t h e  e r r o r  complained of  was of  c o n s t i t u t i o n a l  dimension and 

war ran ted  r e v e r s a l  wi thout  c o n s i d e r a t i o n  of harmless e r r o r ,  

t h i s  Court then  went on t o  s t a t e  t h a t  " i n  any event" ,  t h e  

e r r o r  should n o t  b e  regarded  a s  harmless i f  t h e r e  was a 

r ea sonab ie  p o s s i b i l i t y  t h a t  i t  might have c o n t r i b u t e d  t o  t h e  

conv ic t ion .  This Court then  c i t e d  t o  c e r t a i n  f e d e r a l  p recedents  

on harmless e r r o r ,  i nc lud ing  Chapman v .  C a l i f o r n i a ,  s u p r a ,  and 

s t a t e d  t h a t  under no s t r e t c h  of t h e  imagina t ion  could i t  b e  

s a i d  t h a t  t h e  evidence a g a i n s t  p e t i t i o n e r  was overwhelming. 

I n  one concur r ing  op in ion ,  J u s t i c e  England s t a t e d  t h a t  t h e  

i n s t a n t  d e c i s i o n  ove r ru l ed  Galasso;  i n  ano the r  concur r ing  

op in ion ,  J u s t i c  Overton no ted  t h a t  t h e  e r r o r  was p r e j u d i c i a l  

and n o t  harmless .  



Any doubt a s  t o  t h e  a p p l i c a b i l i t y  of the  harmless 

e r r o r  r u l e  was removed when t h i s  Court decided Shannon v .  S t a t e ,  

335 So.2d 5  (F la .  1976). In  such case ,  t h i s  Court reversed 

t h e  dec is ion  of  t h e  lower c o u r t ,  wherein such cour t  had found 

t h e  p rosecu to r ' s  argument c o n s t i t u t e  harmless e r r o r .  This 

Court s t a t e d  t h a t  any comment upon an accused 's  exe rc i se  of 

h i s  r i g h t  t o  remain s i l e n t  c o n s t i t u t e d  r e v e r s i b l e  e r r o r  without 

regard  t o  t h e  harmless e r r o r  r u l e .  I n  Willinsky v .  S t a t e ,  360 

So.2d 760 (F la .  1978), t h i s  Court r e i t e r a t e d  such holding and 

extended i t  t o  apply t o  s i t u a t i o n s  involving a  defendant ' s  

s i l e n c e  a t  any s t age ,  such a s  a  prel iminary hear ing ,  where the 

r i g h t  t o  s i l e n c e  i s  p ro tec ted ;  Galasso was c i t e d ,  without favor ,  

and, i n  e f f e c t ,  Simmons v .  S t a t e  was r e i n s t a t e d .  S imi la r ly ,  

a i n  Donovan v .  S t a t e ,  417 So. 2d 674 ( F l a .  1982), t h i s  Court 

acknowledged t h a t  any comnent upon an accused 's  exe rc i se  of 

h i s  r i g h t  t o  remain s i l e n t  i s  r e v e r s i b l e  e r r o r  without regard 

t o  t h e  harmless e r r o r  doc t r ine ,  although i n  such case the a l l e g e d  

comments were found not  t o  be ob jec t ionab le .  

Yet, i t  i s  a l s o  s i g n i f i c a n t  t h a t  t h i s  Court h a s ,  

i n  c e r t a i n  r e s p e c t s ,  found the  per s e  r e v e r s a l  r u l e  not  app l i -  - 

cab le .  Thus i n  Clark v .  S t a t e ,  363 So. 2d 331 (F la .  1978)) t h i s  

Court he ld  t h a t  an ob jec t ion  and not ion  f o r  m i s t r i a l  were 

necessary i n  order  t o  preserve any po in t  on appeal regarding an 

a l l eged  improper cornlent upon a  defendant 's  s i l e n c e .  S imi la r ly ,  

i n  Jackson v .  S t a t e ,  359 So.2d 1190 (F la .  1978) and Brown v .  

S t a t e ,  367 So.2d 616 (F la .  1979)) t h i s  Court re fused  t o  r eve r se  

t h e  convict ions a t  i s s u e  where the  aefense ,  r a t h e r  than the  S t a t e ,  



0 
had brought t o  t h e  j u r y ' s  a t t e n t i o n  a  defense s i l e n c e .  Whereas 

such r e s u l t  i s  no doubt p a r t l y  exp la inab le  i n  t h i s  Cour t ' s  

r e f u s a l  t o  "reward" i n v i t e d  e r r o r ,  -- s e e  a l s o  Clark ,  sup ra ,  

P e t i t i o n e r  contends t h a t  i t  i s  a l s o  a  r e c o g n i t i o n  t h a t  evidence 

of a  de fendan t ' s  s i l e n c e  does n o t  per - s e  i r r e t r i e v a b l y  t a i n t  

a  t r i a l  t o  t h e  e x t e n t  t h a t  no f a i r  v e r d i c t  can be reached.  

Add i t iona l ly ,  i t  should be noted t h a t  i n  B a r f i e l d  v .  S t a t e ,  

402 So.2d 377 ( F l a .  1971) ,  t h i s  Court ,  c i t i n g  t o  one o f  t h e  

f e d e r a l  p recedents  on harmless e r r o r ,  Harr ington v.  C a l i f o r n i a ,  

395 U.S. 250 (1969))  found t h e  admission i n t o  evidence of 

s e v e r a l  s ta tements  and a  diagram, arguably ob ta ined  i n  v i o l a t i o n  

of Miranda, t o  be harmless e r r o r  g iven  t h e  overwhelming 

evidence o f  g u i l t  a g a i n s t  t h e  defendant .  It i s  unc lea r  what 

0 B a r f i e l d ' s  r e i a t i o n s h i p  i s  t o  Bennet t ,  Shannon and Donovan, - 

al though i t s  approach t o  t h i s  s u b j e c t  i s  s i m i l a r ,  a g a i n ,  t o  

t h a t  which t h i s  Court employed r e c e n t l y  i n  Jones v .  S t a t e ,  

449 So. 2d 253 ( F l a .  1984).  I n  such case  t h i s  Court c i t e d  

t o  Has t ing ,  sup ra ,  f o r  t h e  p r o p o s i t i o n  t h a t  t h e  admission 

i n t o  evidence of  t h e  f a c t  t h a t  a  defendant  r e f u s e d  t o  t ake  

a polygraph was harmless e r r o r .  One can c e r t a i n l y  make t h e  

analogy between an "ambiguous" f a i l u r e  t o  t ake  a  polygraph 

and an "ambiguous" s i l e n c e  fo l lowing  Miranda warnings .  

The sum t o t a l  of t h e  above chronology i s  t h a t  t he  

law on t h i s  s u b j e c t  seems everchanging; one could say  t h a t  t he  

l i f e  of such law has  been exper ience .  Despi te  t h e  outward 

appearance o f  a  per - s e  r u l e ,  such r u l e  has  undergone r e v i s i o n  

t o  accomodate o t h e r  i n t e r e s t s ,  such a s  t h e  need f o r  contempo- 



raneous object ion or  the  need to  only penalize the S t a t e  when 

i t  has ,  i n  the  words of Jackson, attempted to  gain a  convic- 

t i on  on the bas i s  of a  defendant 's s i l ence .  Pe t i t ioner  

contends t h a t  i t  i s  t i n e  fo r  another evolutionary change i n  

t h i s  a rea ,  such tha t  any claim of e r ro r  i n  regard to  an 

al leged comment upon a  defendant 's s i l ence  be e l i g i b l e  to  be 

reviewed i n  terms of harmless e r r o r .  

To Pe t i t i one r ' s  knowledge, the appe l la te  i s sue  

before t h i s  Court i n  t h i s  case i s  the  only issue  which i s  

exempt from consideration i n  reference to  harmless e r r o r .  

A l l  o ther  claims of e r ro r  a r e  evaluated, as  t h i s  Court held 

i n  Palmes v .  S t a t e ,  397 So.2d 648 (Fla.  1981)) i n  conformance 

with the  standard t h a t  no judgment w i l l  be reversed unless 

a t he  e r ro r  complained of i s  p re jud ic ia l  t o  the subs tan t ia l  

r i gh t s  of a  defendant; such prejudice w i l l  never be assumed. 

See a l so  Salvatore v .  S t a t e ,  366 So.2d 745 (Fla.  1978). In  -- 

determining whether o r  not an e r ro r  o r  erroneous ru l ing  has 

caused harm to  the  subs tan t ia l  r i g h t s  of a  defendant, an 

appel la te  court  w i l l  consider a l l  re levant  circumstances, 

including any curat ive  ins t ruc t ion  o r  event ,  as  well  as  the 

general weight and qua l i ty  of the  evidence; the  primary t e s t  

i s  whether but for  the  erroneous ru l ing ,  i t  i s  Likely t h a t  

the r e s u l t  would have been d i f f e r e n t .  Although even "consti-  

t u t i ona l  er ror"  can be harmless i f  the  evidence of g u i l t  i s  

overwhelming, such f inding cannot be made i f  there  i s  a  

reasonable p o s s i b i l i t y  t h a t  the  e r ro r  may have contributed 

a to  the  accused's convictions or  i f  it cannot be s a id  t o  be harmless 



a beyond a  reasonable doubt. - See a l s o  Drake v .  S t a t e ,  441 So.2d 

1079 (Fla .  1983). This Court has appl ied  harrcless e r r o r  i n  

myriad circumstances,  including t h e  review of cases  i n  which 

a  sentence of death has been imposed, and has cons i s t en t ly  

aff i rmed where t h e r e  has been no showing t h a t  a defendant has 

been impermissibly prejudiced by any a s s e r t e d  e r r o r .  

A use fu l  poin t  of  cornparison i s  cases involving 

the  erroneous admission i n t o  evidence of a  defendant ' s  g u i l t  

of o r  involvment i n  o t h e r  uncharged cr iminal  a c t i v i t y .  Thus 

i n  S t a t e  v .  Wadsworth, 210 So.2d 4 (Fla 1968),  t h i s  Court found 

no r e v e r s i b l e  e r r o r  where, i n  a  veh icu la r  manslaughter prose- 

cu t ion  i n  which i t  had been a l l e g e d  t h a t  the  accused had been 

in tox ica ted ,  t h e  f a c t  t h a t  such accused had h a b i t u a l l y  purchased 

a severa l  minia ture  b o t t l e s  of a lcohol  every week was allowed 

i n t o  evidence; such r e s u l t  was proper due t o  the s t r e n g t h  of 

t h e  evidence aga ins t  Wadsworth. S i m i l a r l y ,  i n  Rivers v .  S t a t e ,  

226 So.2d 337 (F la .  1969), an e a r l y  c a p i t a l  case  t h i s  Court 

found a  f a i r  v e r d i c t  p o s s i b l e ,  d e s p i t e  the  f a c t  t h a t  a  witness  

had volunteered the  f a c t  t h a t  t h e  defendant had been a r r e s t e d  

on another murder charge.  S imi lar  r e s u l t s ,  although involving 

l e s s  inflarmlatory c o l l a t e r a l  crimes,  were reached i n  Johnson v .  

S t a t e ,  393 So.2d 1069 (F la .  1980)(possession of weapon o the r  

than the  murder weapon), Ferguson v .  S t a t e ,  417 So.2d 639 (Fla .  

1982)(pr ior  imprisonment), Smith v .  S t a t e ,  424 So.2d 726 (F la .  

1982)(unrelated t h e f t  of  a  r i f l e ) ,  Waterhouse v .  S t a t e ,  429 So.2d 

301 (F la .  1983) (unre la tedpossess ion  of mari juana) .  Obviously 

i n  each of these  cases i t  could be argued t h a t  the  jury was 



more l i k e l y  t o  conv ic t  because they  "knew" t h a t  t h e  defendant  

had been g u i l t y  of  some o t h e r  cr ime.  This Court j u s t  as ob- 

v i o u s l y  f o m d  such s p e c u l a t i o n  n o t  t o  be  de t e rmina t ive  and 

f u r t h e r  found t h a t  a reviewing c o u r t  w a s  competent t o  review 

cla ims of e r r o r  i n  such r e g a r d .  C l a i m s  o f  e r r o r  r ega rd ing  

t h e  a l l e g e d l y  erroneous admiss ion  i n t o  evidence o f ,  o r  "corn-ent 

upon", a de fendan t ' s  s i l e n c e  should  be  t r e a t e d  acco rd ing ly .  

It must be noted t h a t  f e d e r a l  c o u r t s  a l r e a d y  

do s o .  Numerous f e d e r a l  c o u r t  o f  appea l  a r e  appa ren t ly  q u i t e  

comfortable  apply ing  harmless  e r r o r  t o  Miranda-re la ted i s s u e s .  

See e . g .  United S t a t e s  v .  S k l a r o f f ,  552 F.26 1156 (5 th  C i r .  - -  
1977) ,  c e r t  den ied ,  434 U.S. 1009 (1978) ; ?/loore v .  Cowan, 

560 F.2d 1298 (6 th  C i r .  1977) ,  c e r t .  den ied ,  435 U.S. 929 

a (1978);  Wilson v .  Henderson, 584 F.2d 1185 (2d C i r .  1978) ,  

c e r t .  den ied ,  442 U.S. 945 (1979);  United S t a t e s  v .  Whitaker,  

592 F.2d 826 (5 th  C i r . ) ,  c e r t .  den ied ,  444 U.S. 950(1979); 

United S t a t e s  v .  S t a l l e r ,  616 F.2d 1284 (5 th  C i r . )  , c e r t .  den ied ,  

449 U.S. 869 (1980). I n  Miranda v .  Arizona i t s e l f  t h e  United 

S t a t e s  Supreme Court mandated no p e r  s e  r e v e r s a l  r u l e  as a 

s a n c t i o n  t o  b e  a p p l i e d  f o r  any v i o l a t i o n s  t he reo f  and,  indeed ,  

i n  Chapman v .  C a l i f o r n i a  suggested t h a t  s imilar  e r r o r s  could 

i n  f a c t  be  cons idered  pursuant  t o  t h e  harmless  e r r o r  r u l e .  

Both Chapman and Has t ing  invo lve  more than  clumsy test imony 

by a p rosecu t ion  w i t n e s s ;  they invo lve  d i r e c t  p r o s e c t o r i a l  

comment upon a  de fendan t ' s  f a i l u r e  t o  t e s t i f y  a t  t r i a l .  Sure ly  

i f  t h e  United S t a t e s  Supreme Court ,  r e s p o n s i b l e  f o r  s ee ing  t o  

i t  t h a t  f e d e r a l  c o n s t i t u t i o n a l  r i g h t s  a r e  p r o t e c t e d  i n  e i t h e r  



0 s t a t e  o r  f e d e r a l  proceedings,  can envis ion  a  s i t u a t i o n  i n  

which such e r r o r  can be considered harmless,  then ,  with a l l  

due r e s p e c t ,  t h i s  Court can and should do l ikewise .  - Cf. Chaney 

v .  - S t a t e ,  267 So.2d 65 (F la .  1972). 

T'nis conclusion i s a  p a r t i c u l a r l y  a p t  one, when 

one considers  some of t h e  "comments" upon which r e v e r s a l  has 

been predica ted .  I n  Bain v .  S t a t e ,  440 So.2d 454 (F la .  4 th  

DCA 1983), c i t e d  by the  a p p e l l a t e  cour t  below, the  defenaant ' s  

convict ion was reversed because,  i n  t e s t i f y i n g  as  t o  Bain 's  

post-Miranda in terv iew,  t h e  a r r e s t i n g  o f f i c e r  s t a t e d  t h a t  a t  

one poin t  t h e  defendant was "unsure" of h imsel f .  I n  Peterson 

v .  S t a t e ,  405 So.2d 997 (F la .  36 DCA 1981), t h e  convict ion a l  

i s s u e  was reversed ,  d e s p i t e  admit tedly overxhelming evidence 

of g u i l t ,  because t h e  a r r e s t i n g  o f f i c e r  hzd t e s t i f i e d  t h a t  a t  

one po in t  t h e  defendant would not  expla in  sometlling; a l t e r n a t i v e l y  

i t  was noted t h a t  r e v e r s a l  could equal ly  have been predica ted  

upon t h e  f a c t  t h a t  Peterson had s t a t e d  t h a t  he would answer 

some quest ions bu t  s top  when he did not  want t o  answer any- 

more. P e t i t i o n e r  r e s p e c t f u l l y  suggests  t h a t  the  per - s e  r e v e r s a l  

r u l e  has prevented a p p e l l a t e  cour t s  from dispensing j u s t i c e  

t o  a l l  p a r t i e s ,  including the  S t a t e .  No s o c i e t a l  i n t e r e s t  was 

fu r the red  by t h e  above-described r e v e r s a l s .  

Furthermore, no s o c i e t a l  i n t e r e s t  was fu r the red  

by t h e  r e v e r s a l  of t h e  convict ion i n  t h i s  case .  P e t i t i o n e r  has 

no d e s i r e  t o  run a fou l  of t h i s  Cour t ' s  dictum i n  S t a t e  v .  

Hegstrom, 401 So. 2d 1343, 1344(Fla 1981),  t o  the  e f f e c t  t h a t  

t h i s  Court w i l l  no t  accept  a  case  f o r  review on one b a s i s  and 



t hen  cons t rue  t h e  evidence i n  such a  way a s  t o  avoid  r u l i n g  

upon t h e  i s s u e s  provoking j u r i s d i c t i o n .  Neve r the l e s s ,  P e t i t i o n e r  

does con t inue  t o  ques t ion  whether o r  n o t  an in ipe rn i s s ib l e  

comment was made i n  t h i s  ca se .  A s  t h e  t r i a l  judge below found,  

inasmuch a s  Respondent never  remained s i l e n t  fo l lowing  advise -  

ment of  h i s  Miranda r i g h t s ,  no inlpernlissible comment took p l a c e .  

Compare Donovan; sup ra .  Any i l l u s o r y  impress ion t o  t h e  c o n t r a r y ,  

provided by t h e  t e s t i f y i n g  o f f i c e r ,  i . e .  when such o f f i c e r  

s t a t e d  t h a t  a t  one p o i n t  Respondent " d i d n ' t  say" ,  was d i s p e l l e d  

when t h e  o f f i c e r  then  began d e s c r i b i n g  Fll.~at Respondent had t o l d  

him (See App. 1 ) .  P e t i t i o n e r  does n o t  concur w i t h  t h e  c o u r t  

below t h a t  whenever a  j u r y  i s  t o l d  t h a t  a  defendant  has  "refused" 

t o  p rov ide  some s p e c i f i c  b i t  of i n fo rma t ion ,  such ju ry  au to-  

m a t i c a l l y  conjures  up an  invoca t ion  o f  t h e  F i f t h  Amendment; 

P e t i t i o n e r  f u r t h e r  cha l l enges  t h e  f i n d i n g  t h a t  once t h e  j u r y  

below hea rd  t h a t  Respondent " f e l t  l i k e  he  should speak t o  h i s  

a t t o rney" ,  such j u r y  "penalized" him f o r  i n d i c a t i n g  such d e s i r e .  

Given t h e  equivoca i  n a t u r e  of  t h e  l a s t  s t a t emen t ,  such t h a t  i t  

would n o t  l i k e l y  be  cons t rued  a  demand f o r  counse l ,  s e e  Water- 

house,  sup ra ,  P e t i t i o n e r  i s  unable  t o  s e e  any harm t o  Respondent. 

I n  any e v e n t ,  P e t i t i o n e r  has  p re sen ted  hhe above argument, i n  

view o f  t h e  f a c t  t h a t  t h i s  Court may, i f  i t  wishes ,  cons ide r  any 

e r r o r  i n  t h e  r e c o r u  p r o p e r l y  b e f o r e  i t  on c e r t i o r a r i .  Cf .  - 
Lawrence v .  F l o r i d a  Eas t  Coast Ry. Co. ,  346 So.2d 1012 ( F l a .  

1977) .  E r r o r  o r  n o t ,  r e v e r s a l  was n o t  war ran ted  i n  t h i s  c a s e .  

The d i s t r i c t  c o u r t  no ted  i n  i t s  op in ion  on r e h e a r i n g  

a t h a t  t h e  a l l e g e d  e r r o r  committed was harmless beyond any reason-  



a b l e  doubt .  This  Court should a f f o r d  t h e  c o u r t  below t h e  • oppor tun i ty  t o  apply harmless e r r o r  i n  t h i s  c a s e .  As t h e  

United S t a t e s  Supreme Court observed i n  - Schneble v .  F l o r i d a ,  

405 U.S. 427, 432-3 (1972),  

Jud ic ious  a p p l i c a t i o n  o f  t h e  harmless-  
e r r o r  r u l e  does n o t  r e q u i r e  t h a t  we indulge  
assump t i o n s  of i r r a t i o n a l  j u r y  behavior  when 
a p e r f e c t l y  r a t i o n a l  exp lana t ion  f o r  t h e  
j u r y ' s  v e r d i c t ,  completely c o n s i s t e n t  w i t h  
j udge ' s  i n s t r u c t i o n s ,  s t a r e s  us i n  t h e  f a c e .  
[ c i t a t i o n  o m i t t e d ] .  

We t r u s t  j u r i e s  t o  d i s r e g a r d  every o t h e r  type  of p o t e n t i a l l y  

r e v e r s i b l e  e r r o r ;  we t r u s t  reviewing c o ~ r t s  t o  p rope r ly  a s s e s s  

p r e j u d i c e  i n  r e f e r e n c e  t o  every o t h e r  c l a im  o f  e r r o r .  We do a 

d i s s e r v i c e  t o  bo th  by cont inu ing  t o  h o l d  t h i s  one a r e a  beyond 

t h e i r  purview. During t h a t  i n t e r v a l  when e r r o r s  such as t h a t  

a l l e g e d l y  committed - sub j u d i c e  could  s a f e l y  b e  considered as 
- 

cand ida t e s  f o r  harmless  e r r o r ,  t h i s  Court observed i n  Galasso 

t h a t W [ f o r ]  an inconc lus ive  and i n s u b s t a n t i a l  col loquy [ t o ]  

v i t i a t e  an o therwise  proper  t r i a l  so  as t o  r e q u i r e  r e v e r s a l  

[would t ena ]  t o  make a mockery o u t  o f  our  system of j u r i s -  

prudence." - I d  a t  330 Those words a r e  s t i l l  t r u e  and b e a r  

a p p l i c a t i o n  today.  This  Court should  answer t h e  c e r t i f i e d  

ques t ion  i n  t h e  a f f i r m a t i v e  and,  i f  i t  h a s  n o t  a l r eady  done s o ,  

a l i g n  i t s e l f  w i t h  t h e  f e d e r a l  p o s i t i o n  i n  r e g a r d  t o  harmless 

e r r o r  and comments upon a de fendan t ' s  s i l e n c e .  



CONCLUS I 'ON 

Based on t h e  arguments and a u t h o r i t i e s  presented 

h e r e i n ,  P e t i t i o n e r  r e s p e c t f u l l y  moves t h i s  Eonorable Court t o  

answer t h e  i n s t a n t  c e r t i f i e d  quest ion i n  t h e  a f f i rma t ive  and 

t o  quash t h e  dec is ion  of t h e  d i s t r i c t  cour t  beiow and reve r se  

and remand wi th  i n s t r u c t i o n s  c o n s i s t e n t  therewi th .  

Respect l l y  stlbmitted, A 
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