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PRELIM1 NARY STATEMENT 

The record  from t h e  1974 t r i a l  w i l l  be r e f e r r e d  t o  by t h e  

symbol "TR." The record of t h e  1984 sen tenc ing  w i l l  be r e f e r r e d  t o  

a s  "R". The Appe l l an t / c ros s  Appellee w i l l  be r e f e r r e d  throughout 

in te rchangable  a s  P r o f f i t t  and t h e  Appel lee /c ross  Appel lant  a s  t h e  

s t a t e .  

STATEMENT OF THE CASE 

Appel lee /c ross  Appel lant  accep t s  A p p e l l a n t ' s  "His tory of t h e  

Proceedings" except  t o  deny: 

1 . That i n  P r o f f i t t  v. F l o r i d a ,  428 U.S. 242 (F la .  1976) t h e  

Court d id  n o t  address  a p p l i c a t i o n  of F l o r i d a ' s  death  pena l ty  s t a t u t e  

t o  t h e  f a c t s  of P r o f f i t t ' s  case .  We submit t h a t  t h e  Court  d id .  

2. That t h e  Eleventh C i r c u i t  i n  P r o f f i t t  v. Wainwright, 685 

F.2d 1227, ( l l t h  C i r .  1982).  r eh .  den ied ,  706 F.2d 311 ( l l t h  C i r .  

1983) s e t  a s i d e  t h e  death  sen tence  because,  among o t h e r  grounds,  

Proff  i t t  was no t  p r e s e n t  a t  t h e  s en t enc ing  hear ing .  Proff  i t t  was 

p re sen t  a t  t h e  s en t enc ing  hear ing .  The only time P r o f f i t t  was n o t  

p r e s e n t  was du r ing  t h e  test imony of a  p s y c h i a t r i s t  (Coffer)  who t e s -  

t i f i e d  a f t e r  t h e  t r i a l  and a f t e r  t h e  j u ry  had recommended t h e  dea th  

sen tence .  P r o f f i t t  was absen t  du r ing  h i s  test imony because h i s  

counsel  s t i p u l a t e d  t o  h i s  absence. The Eleventh C i r c u i t  h e l d ,  e s -  

s e n t i a l l y ,  t h a t  counsel  could n o t  s o  s t i p u l a t e .  See 706 F.2d 311. 

3. The a s s e r t i o n  made a  f o o t n o t e  "1"  of A p p e l l a n t ' s  b r i e f  t o  

t h e  e f f e c t  t h a t  i n  Jones  v.  S t a t e ,  440 So.2d 570 (F l a .  1983) t h i s  

Court approved of t h e  Eleventh C i r c u i t ' s  dec i s ion .  Th i s  c o u r t  d i d  

no t .  
- 

STATEMENT OF THE FACTS 

The s t a t e  accep t s  A p p e l l a n t ' s  "Statement of t h e  Fac t s "  except  



i n  t h e  fol lowing p a r t i c u l a r s .  

1 .  The s t a t e  denies t h e r e  were " . . . no witnesses t o  t h e  

homicide" (Appel lant ' s  br ie f  p. 3 ) .  The v ic t im ' s  wife  was a  w i t -  

ness .  

2. The s t a t e  would agree t h a t  P r o f f i t t ' s  1967 burg la r ly  con- 

v i c t i o n  i n  Stamford, Connecticut was s e t  a s ide  p r i o r  t o  h i s  

resentencing hearing.  Conveniently, t h i s  occurred 1 7  years  a f t e r  

the  convict ion and only a  few days before the  resentencing hearing.  

3. That Prof f  i t t ' s  1974 counsel f a i l e d  t o  present  cha rac te r  

evidence because he believed such information was excluded from con- 

s i d e r a t i o n  by F l o r i d a ' s  death penal ty s t a t u t e .  Counsel did not  pre- 

s e n t  charac ter  evidence because of a  t a c t i c a l  decis ion not  t o  do so .  

See Proff i t t  v. Wainwright, supra a t  1240 - 1241 . Proff i t t '  s  coun- 

@ s e l  a l s o  t e s t i f i e d  he could have f i t t e d  mi t iga t ing  charac ter  ev i -  

dence wi th in  the  s t a t u t o r y  f a c t o r s  i f  he wanted t o  and t h a t ,  i n  any 

event ,  P r o f f i t t  had ins t ruc ted  him not t o  introduce any m i t i g a t i n g  

evidence. I d .  1238 - 1239. 

STATEMENT OF FACTS PERTAINING TO 

CROSS APPEAL 

A t  the penal ty s tage  of Proff i t t ' s  1974 t r i a l ,  the  defense a t -  

torney waived P r o f f i t t ' s  doc to r -c l i en t  p r i v i l e g e  and allowed t h e  

prosecutor  t o  introduce D r .  Crumbley's testimony. P r o f f i t t  v. Wain- 

wr ight ,  a t  1243 - 1244. This was a  t a c t i c a l  decis ion on the  p a r t  of 

t r i a l  counsel. He so t e s t i f i e d  a t  the  f e d e r a l  habeas corpus hear- 

ing. I d .  1244. His purpose, a s  can be gleaned from reading I d  

1243 - 1244 was t o  e s t a b l i s h  two s t a t u t o r y  mi t iga t ing  circumstances. 

The s p e c i f i c  waiver,  made when D r .  Crumbley was ca l l ed  t o  t e s t i f y  is 

-2- 



as fol lows:  

la. LEVINSON: Your Honor, a t  t h i s  p o i n t ,  I 
would l i k e  t o  p lace  something in  the record.  

Your Honor, the  defendant has requested me t o  
waive h i s  conf iden t i a l  p r i v i l e g e  which he had 
between the  Doctor and himself concerning any 
communications. However, t h i s  waiver is  only 
f o r  purposes of t h i s  p a r t i c u l a r  proceeding and 
is not t o  be construed i n  any manner a s  a waiver 
f o r  any o ther  purpose. 

THE COURT: Let the  record so r e f l e c t .  You may 
proceed. 

(TR. 497) 

D r .  Crumbly then proceeded t o  t e s t i f y  before the  jury a t  t h e  

penal ty s t age  of the  t r i a l .  The jury  recommended the  death penal ty .  

On May 21, 1984 (R - 11) ,  the  day P r o f f i t t  was brought before 

the  t r i a l  court  f o r  resentencing,  P r o f f i t t  f i l e d  a motion t o  exclude 

the  testimony of D r .  James Crumbley. (R - 8) Arguments were heard 

on t h i s  motion. (R 119 - 135) 

The cour t  reserved r u l i n g  u n t i l  a f t e r  it read D r .  Crumbley's 

testimony. (R 135) The next day, P r o f f i t t  t e s t i f i e d  t h a t  he did 

not  personal ly know he had a S i x t h  Amendment r i g h t  with respect  t o  

D r .  Crumbley' s  testimony, t h a t  had he known i n  1974 t h a t  he had a 

F i f t h  and S i x t h  Amendment r i g h t  and t h a t  the  s t a t e  would use D r .  

Crumbley's testimony t o  prove the  new f a c t o r  (cold ca lcu la ted  f a c -  

t o r )  he would have ins t ruc ted  h i s  1974 counsel t o  block D r .  

Crumbley's testimony. (R 219) Af ter  f u r t h e r  arguments (R 225 - 
228) the  court  ruled t h a t  the re  was a psych ia t r i c -pa t i en t  p r i v i l e g e  

a and t h a t  the  waiver of P r o f f i t t ' s  counsel t e n  (10) years  p r i o r  was 

not  an e f f e c t i v e  waiver f o r  the  present  proceedings. (R 230 - 231) 



The c o u r t  then gran ted  t h e  motion t o  exclude t h i s  tes t imony.  (R 

231, 287) The s t a t e  f i l e d  a  t imely  c r o s s  appea l .  

a ARGUMENT WITH RESPECT T o  PROFFITTI s APPEAL 

ISSUE I 

THE COLD, CALCULATED AND PREMEDITATED AGGRAVA- 
T I N G  FACTOR WAS SUPPORTED BY THE EVIDENCE AND 
WAS PROPERLY APPLIED TO PROFFITT I N  THIS CASE. 

( A p p e l l a n t ' s  I s s u e  A r e - s t a t e d )  

I n  imposing t h e  sen tence  of death  t he  lower c o u r t  found two 

s t a t u t o r y  agg rava t ing  c i rcumstances :  ( a )  That t h e  murder was 

committed wh i l e  P r o f f i t t  was engaged i n  t h e  commission of a  f e l o n y ,  

t o  w i t :  bu rg l a ry  and (b)  t h a t  t h e  homicide was committed i n  a  c o l d ,  

c a l c u l a t e d  and premedi ta ted manner wi thout  any p r e t e n s e  of moral o r  

l e g a l  j u s t i f i c a t i o n .  (R 27) 

F i r s t ,  P r o f f i t t  c i t e s  Rembert v. S t a t e ,  445 So.2d 337 ( F l a .  

e 1984) and a rgues  t h a t  t h e  felony-murder f a c t o r  a lone  is i n s u f f i c i e n t  

t o  suppor t  a  s en t ence  of dea th .  (Appe l l an t ' s  b r i e f  p.  12) T h i s  

C o u r t ' s  d e c i s i o n  i n  Rembert d id  n o t  s o  ho ld .  I n  Rembert t h i s  Court  

had r e j e c t e d  t h r e e  s t a t u t o r y  agg rava t ing  c i rcumstances:  avo id ing  

o r  p r even t ing  a r r e s t ,  he inous ,  a t r o c i o u s  o r  c r u e l ,  and c o l d ,  c a l cu -  

l a t e d  and premedi ta ted .  I d .  340. The f e l o n y  murder f a c t o r  was l e f t  

i n t a c t .  Neve r the l e s s ,  i n  i t s  p r o p o r t i o n a l i t y  review t h i s  c o u r t  de- 

termined t h a t  under t h e  c i rcumstances  of t h a t  c a se  death  was no t  

warranted.  Rembert does no t  s t a n d  f o r  t h e  p r o p o s i t i o n  t h a t  t h e  

f e l o n y  murder f a c t o r  a lone  can never  s u f f i c e  t o  suppor t  a  s en t ence  

of dea th .  

Neve r the l e s s ,  t h e r e  were two proper  f a c t o r s  i n  t h i s  c a s e ,  each 

suppor ted by t h e  evidence.  

1 .  The c o l d ,  c a l c u l a t e d  f a c t o r  i s  suppor ted by t h e  evidence.  

-4- 



Without q u e s t i o n ,  i f  D r .  Crumbley' s  test imony is  accep ted ,  t h i s  

f a c t o r  would be c l e a r l y  supported by t h e  evidence because D r .  Crum- 

bley t e s t i f i e d  t h a t  P r o f f i t t  had t o l d  him t h a t  he  en t e red  t h e  a p a r t -  

ment wi th  t h e  express  purpose of k i l l i n g  a  man o r  some p a r t y  t he re -  

i n .  (TR 498 - 499) S ince  h i s  test imony was excluded by t h e  lower 

c o u r t ,  and no t  considered by i t ,  i n  o rde r  t o  avoid any P r e s n e l l  v .  

Georgia,  439 U.S. 14 (1978) problems, we a r e  no t  a sk ing  t h i s  cour t  

t o  cons ide r  D r .  Crumbley's test imony. l  

Never the less ,  even absen t  D r .  Crumbley' s tes t imony,  t h e  

evidence suppor t s  t h i s  f i n d i n g .  

I f  P r o f f i t t  s u r r e p t i t i o u s l y  en te red  t h e  darkened bedroom i n  t h e  

middle of t he  n i g h t  and s tabbed Medgebow i n  t h e  ches t  wi th  a  bu tcher  

k n i f e  whi le  Medgebow l a y  i n  bed a s l e e p ,  then t h e  murder was cold and 

c a l c u l a t e d ,  wi thout  any p re t ense  of moral o r  l e g a l  j u s t i f i c a t i o n .  

The evidence suppor t s  such a  f i n d i n g .  

Mrs. Medgebow t e s t i f i e d  she was i n  bed with  h e r  husband, i n  a  

one bedroom apartment.  They had gone t o  bed a t  10:OO p.m. (TR 249) 

She had t o  be up by 6:00 a.m. (R 250) Because she was a f r a i d  of 

s l e e p i n g  through t h e  a larm,  she kep t  waking up throughout t h e  n igh t .  

(TR 249 - 250) On h e r  husband's  s i d e  of t h e  bed was a  c lock r a d i o .  

(TR 250) She awoke a t  3:00 a.m. and aga in  a t  4:00 a.m. (TR 250) 

A t  4:00 a.m. she asked h e r  husband f o r  h i s  watch s o  t h a t  she  would 

no t  have t o  be l e a n i n g  over  him t o  look a t  t h e  c lock r ad io .  (TR-50) 

Although on c ross -appea l  we a r e  ask ing  t h i s  cou r t  t o  r e v e r s e  
t h e  exc lus ion  r u l i n g  of t h e  lower c o u r t .  F l o r i d a  Rule of Criminal  
Procedure (9.140(c)(H) a l lows  t h e  s t a t e  t o  c ros s  appeal  q u e s t i o n s  of * law. 



A t  4:43 am. she awoke again t o  look a t  the  watch which was now a t  

he r  n ight  t a b l e .  (TR 250 - 251) " . . . th inking  t h a t  she had 

another  hour t o  s leep"  (TR 250) As she lay  back down d r i f t i n g  off 

t o  s l e e p ,  she was awakened by a  loud moaning. She turned around and 

saw her  husband up on one elbow with what she thought was a  r u l e r  i n  

h i s  hand. (TR 251) A t  t h a t  poin t  a  man jumped h e r ,  began h i t t i n g  

h e r  and f l e d .  (TR 231) 

The autopsy revealed a  wound more than th ree  inches deep 

through the  pericardium (a membrane which completely enc i rc le s  the  

h e a r t ) 2  and i n t o  the  h e a r t  i t s e l f .  (TR 228) The entrance wound 

was about one inch t o  t h e  l e f t  of the  ches t  bone. (R 226 - 227) 

There were no o ther  i n j u r i e s  on the body. (TR 229) 

Mary Basse t t ,  the woman l i v i n g  i n  the  t r a i l e r  with the  Prof- 

a f i t t ' s  t e s t i f i e d  she was awakened a t  about 5:30 a.m. by some conver- 

s a t i o n s .  (TR 375) She overheard P r o f f i t t  t e l l  h i s  wife  t h a t  he had 

stabbed a  man and k i l l e d  him with a  butcher k n i f e  while " . . . bur- 

g l a r i z i n g  the  place."  (TR 376) 

By f o r c i n g  h imsel f ,  one can invent ,  imagine, fancy,  specula te  

o r  hypothesize o the r  scenar ios ,  but the  only reasonable hypothesis 

t h a t  can be deduced from t h i s  evidence is t h a t  while Medgebow lay  

s l eep ing  i n  bed, P r o f f i t t  plunged t h e  butcher k n i f e  i n t o  h i s  ches t  

and h e a r t .  Since the  k n i f e  penetrated the r i b  cage more than t h r e e  

inches i n t o  t h e  body, it had t o  have been plunged with considerable  

fo rce .  Since t h e r e  were no o ther  i n j u r i e s  t o  Medgebow, such a s  cu t s  

on h i s  arms or  hands ind ica t ing  defensive wounds, it cannot be 

hypothesized t h a t  t h e r e  was even a  momentary s t rugg le .  

2 Stedman's Medical Dictonary,  24th Ed i t ion .  

-6- 



A s  t r i e r  of t h e  f a c t s ,  t h e  judge i n  making h i s  cold and c a l -  

cu l a t ed  f i n d i n g s ,  accepted the  hypothes i s  t h a t  Proff  i t t  s tabbed 

Medgebow through t h e  h e a r t  i n  t h e  middle of t h e  n i g h t ,  whi le  

Medgebow l a y  a s l e e p  i n  h i s  bed. This  agg rava t ing  f a c t o r  may be 

e s t a b l i s h e d  by c i r c u m s t a n t i a l  evidence,  Johnson v .  S t a t e ,  442 So.2d 

193 (F la .  1983) and should n o t  be d i s tu rbed  a s  long a s  t h e r e  is  

s u b s t a n t i a l  evidence t o  suppor t  it. Heiney v .  S t a t e ,  447 So.2d 210 

(F l a .  1984),  Rose v .  S t a t e ,  425 So.2d 521 (F la .  1982). 

This  Honorable Court  may hold t h a t ,  a s  a  m a t t e r  of law, 

s t abb ing  a  man through t h e  h e a r t  whi le  h e  l a y s  a s l e e p  i n  t he  comfort 

of h i s  bed i s  n o t  a  c o l d ,  c a l c u l a t e d  cr ime,  b u t ,  under t h e  t o t a l i t y  

of t he  c i rcumstances  of t h i s  c a s e ,  f a c t u a l l y ,  it cannot be d i spu ted .  

There i s  no t  one i o t a  of evidence i n  t h i s  record  t o  i n d i c a t e  t h a t  

t h e r e  was any moral o r  l e g a l  j u s t i f  i c a t i o n 3  f o r  t h i s  a c t .  The 

judge found,  and t h e  evidence supported t h e  f i n d i n g ,  t h a t  P r o f f i t t  

was no t  under any extreme du res s ,  o r  mental  o r  emotional  

d i s tu rbance .  (R-21, 181 - 182, 196 - 197).  Consequently,  s i n c e  

Proff  i t t  s t e a l t h i l y  en te red  t h i s  apar tment ,4  s i n c e  t h e  Medgebows 

were a s l e e p ,  s i n c e  t h e r e  was no s t r u g g l e ,  s i n c e  P r o f f i t t  was n o t  

s u f f e r i n g  menta l ly  o r  emot iona l ly ,  s i n c e  t h e r e  was no p r e t e n s e  of 

moral o r  l e g a l  j u s t i f i c a t i o n ,  t h e  plunging of t h i s  k n i f e  i n t o  t h e  

3  We recognize  t h e  agg rava t ing  c i rcumstances  must be e s t a b l i s h e d  
beyond a  reasonable  doubt ,  Gorham v.  S t a t e ,  454 So.2d 556 (F l a .  
1984). The a c t  of p lunging a  k n i f e  i n t o  a  s l e e p i n g  person ,  wi thout  
more, nega t e s  a  moral o r  l e g a l  j u s t i f i c a t i o n  beyond a  reasonable  
doubt . 
4  We recognize  t h a t  p remedi ta t ion  of t h e  burg la ry  may no t  
a u t o m a t i c a l l  be t r a n s f e r r e d  t o  t h e  murder, Gorham v. S t a t e ,  454 
So. d  556 F la .  1984) bu t  it can s e r v e  t o  f o r t i f y  o t h e r  evidence of + 
heightened premedi ta t ion .  



body of h i s  v i c t i m  was ,  w i t h o u t  any doubt  committed w i t h  such a  

he igh tened  degree  of p r e m e d i t a t i o n  t h a t  it could  o n l y  have been 

committed by a  c o l d  and c a l c u l a t e d  mind. 

R e f e r r i n g  t o  TR 309 and 313,  A p p e l l a n t ,  i n  a n  a t t e m p t  t o  n e g a t e  

t h i s  f a c t o r ,  s u g g e s t s  t h a t  h e  " . . . had been d r i n k i n g  f o r  over  

seven h o u r s  on t h e  n i g h t  of t h e  cr ime."  ( A p p e l l a n t ' s  b r i e f  p .  13) 

N e i t h e r  TR 309 o r  313 s u g g e s t s  t h a t  P r o f f i t t  had been d r i n k i n g  f o r  

over  seven h o u r s ,  t h a t  P r o f f i t t  was drunk o r  even under  t h e  i n -  

f l u e n c e  of a l c o h o l .  A l l  t h a t  t h e  r e c o r d  e s t a b l i s h e s  is t h a t  P r o f -  

f i t t  had been a t  C e a s a r ' s  P a l a c e  f o r  t h i s  l e n g t h  of t ime.  While he  

may have drank some (TR 31 1 )  t h e  r e c o r d  does n o t  e s t a b l i s h  i t s  

e x t e n t .  C e r t a i n l y  h e  was n o t  s o  i n t o x i c a t e d  t h a t  h e  cou ld  n o t  

immediately f l e e ,  a r r i v e  a t  h i s  t r a i l e r  by 5 :15  a.m. (TR 3 2 5 ) ,  p u l l  

o u t  a  s u i t  c a s e ,  pack some c l o t h e s ,  change h i s  c l o t h e s  and d e p a r t  

(TR 326) i n  h i s  automobi le .  (TR 328) Moreover,  P r o f f i t t  h a s  y e t  t o  

t e s t i f y  h e  was i n t o x i c a t e d . 5  He had a  chance t o  t e s t i f y  i n  1974 

a t  t h e  p e n a l t y  phase  of t h e  t r i a l  and d i d  n o t .  He had a  chance ,  

a g a i n  i n  1984 t o  t e s t i f y  t h a t  h e  was i n t o x i c a t e d  and d i d  n o t .  Not 

once ,  b u t  t w i c e ,  has  P r o f f i t t  been a f f o r d e d  t h e  o p p o r t u n i t y  of t e l l -  

i n g  t h e  c o u r t  t h e  c i rcumstances  s u r r o u n d i n g  t h o s e  e v e n t s ,  h i s  emo- 

t i o n a l  and menta l  s t a t e ,  o r  t h e  e x t e n t ,  if any,  of h i s  i n t o x i c a t i o n ,  

and h a s  t o t a l l y  f a i l e d  t o  do so .  The f a c t  is h e  h a s  s c r u p u l o u s l y  

guarded a g a i n s t  b e i n g  asked  a n y t h i n g  a s  t o  what o c c u r r e d  t h a t  n i g h t .  

5 I n  J e n n i n g s  v .  S t a t e ,  453 So.2d 1109 ( F l a .  1984) t h e  de fendan t  
had i n t r o d u c e d  ev idence  which showed h e  had been d r i n k i n g  h e a v i l y .  
N e v e r t h e l e s s  t h i s  Cour t  s a i d  t h e  cr ime was c o l d ,  c a l c u l a t e d .  



I n  Russe l l  v.  S t a t e ,  269 So.2d 437, 439 (Fla .  2 DCA 1972), t h e  

a Second D i s t r i c t  s t a t e d  t h a t  while a  defendant 's  f a i l u r e  t o  deny an 

accusat ion could no t  be commented on t r i a l  it could be on appeal 

I 1  . . and we do it". As i n  Russe l l  we can and do comment here in  on 

the  f a c t  t h a t  P r o f f i t t  has not i n  any way denied t h a t  he committed 

t h i s  offense i n  a  cold and ca lcula ted  fashion .  

We have es t ab l i shed  t h a t ,  f a c t u a l l y ,  t h i s  was a  cold and calcu- 

l a t e d  murder. The quest ion remains whether t h i s  c o u r t ' s  dec is ions ,  

a s  a  mat ter  of law remove t h a t  f a c t o r  from cons idera t ion .  This 

cour t  has s a i d  t h a t  t h i s  aggravating circumstance o r d i n a r i l y  app l i e s  

t o  those murders which a r e  character ized a s  executions or  con t rac t  

murders, although t h a t  desc r ip t ion  i s  not  a l l  i nc lus ive .  King v.  

S t a t e ,  436 So.2d 50 ,  5 5  (Fla .  1983). We would no t  ca tegor ize  t h i s  

a s  a  con t rac t  murder inasmuch as  the re  i s  no evidence e s t a b l i s h i n g  

0 t h a t  t h i s  was a  murder f o r  h i r e .  But, we do i n s i s t  t h i s  was an exe- 

cut ion type murder, a t  l e a s t ,  one evincing a  heightened 

premeditation. 

This case is  p r a c t i c a l l y  i d e n t i c a l  t o  Mason v.  S t a t e ,  438 So.2d 

374 (Fla .  1983). I n  t h a t  case the  defendant broke i n t o  the  home of 

the  vict im and stabbed he r  while she l ay  s leeping.  I t  was argued 

t h a t  the  evidence introduced a t  t r i a l  f a i l e d  t o  show any ext raordi -  

nary coldness,  c a l c u l a t i o n  o r  t h a t  the k i l l e r  ac ted  with no moral o r  

l e g a l  j u s t i f i c a t i o n .  I n  r e j e c t i n g  t h i s  argument, t h i s  cour t  s a i d :  

The record shows t h a t  appel lan t  broke i n t o  Mrs. 
Chapman's home, armed himself i n  he r  k i t c h e n ,  
and a t tacked h e r  a s  she lay  s leeping  i n  bed. 
Nothing ind ica tes  t h a t  she provoked the  a t t a c k  
i n  any way o r  t h a t  appel lan t  had any reason f o r  
committing the  murder. There was s u f f i c i e n t  
evidence f o r  the  t r i a l  court  t o  f i n d  t h i s  c i r -  
cumstance appl icable .  

( t e x t  a t  379) 



Perhaps a p p e l l a n t  can d i s t i n g u i s h  Mason from t h e  i n s t a n t  case .  

Appellee c e r t a i n l y  cannot.  

Nor can Mason be considered an anomaly. While most of t he  

execut ion o r  heightened premedi ta t ion  type murders j u s t i f y i n g  a  cold 

c a l c u l a t e d  f i n d i n g  have involved f i r e a r m s ,  t he  f a c t u a l  element un- 

de r ly ing  them a l l  i s  a  h e l p l e s s  o r  unaware v i c t im ,  who is  no t  provo- 

k ing  t h e  a t t a c k .  Rout ly  v.  S t a t e ,  440 So.d 1257 (F la .  1983) (v i c -  

t i m  l y i n g  h e l p l e s s  i n  trunk of v e h i c l e ) ,  Johnson v.  S t a t e ,  442 So.2d 

193 (F la .  1983) (v i c t im  having been s h o t  dur ing  robbery l a y  he lp-  

l e s s ,  sho t  a t  c l o s e  r a n g e ) ,  Jones v .  S t a t e ,  440 So.2d 570 (F la .  

1983) ( o f f i c e r  s h o t  i n  squad c a r  by high powered r i f l e . ) ,  Jennings  

v .  S t a t e ,  sup ra ,  (v i c t im  kidnapped from home, s k u l l  f r a c t u r e d  and 

drowned). Card v .  S t a t e ,  453 So.2d 1 7  (F l a .  1984) (v i c t im  kidnapped 

and t h r o a t  c u t ) .  

I n  Card t h e  Court observed t h a t  t he  defendant had ample time t o  

r e f l e c t  on h i s  a c t i o n  p r i o r  t o  c u t t i n g  h i s  v i c t i m ' s  t h r o a t .  

S i m i l a r l y ,  h e r e ,  P r o f f i t t  had ample time t o  r e f l e c t  on h i s  a c t i o n s  

before  s t abb ing  h i s  s l e e p i n g  v ic t im.  

Appel lant  c i t e s  f o u r  ca ses ,  which, he a rgues ,  suppor t  h i s  con- 

t e n t i o n  t h a t  evidence of a  murder dur ing  a  r e s i d e n t i a l  burg la ry  does 

no t  warrant  a  f i n d i n g  of co ld ,  c a l c u l a t e d  and premedi ta ted murder. 

Peavy v.  S t a t e ,  442 So.2d 200 (F la .  1983),  Blanco v .  S t a t e ,  452 

So.2d 520 (F la .  1984),  Richardson v.  S t a t e ,  437 So.2d 1091 (F la .  

1983))  H a r r i s  v.  S t a t e ,  438 So.2d 787 (F la .  1983). 

We do n o t  q u a r r e l  wi th  t h e  a s s e r t i o n  t h a t  evidence of a  bur- 

g l a ry  and a  murder t h e r e i n ,  wi thout  more, does n o t  j u s t i f y  a  f i n d i n g  

of co ld ,  c a l c u l a t e d  murder. That is because t h e  premedi ta t ion  f o r  



a t h e  b u r g l a r y  may n o t  a u t o m a t i c a l l y  be t r a n s f e r r e d  t o  t h e  murder.  

Gorham, s u p r a ,  f o o t n o t e  4  of t h i s  b r i e f .  

l n  each of t h e  a b o v e - c i t e d  c a s e s  t h e  on ly  ev idence  s u p p o r t i n g  

h e i g h t e n e d  p r e m e d i t a t i o n  was a  b u r g l a r y .  I n  some i t  cou ld  n o t  be 

de termined whe the r  t h e  d e f e n d a n t  k i l l e d  a f t e r  b e i n g  s u r p r i s e d ,  o r  i n  

a  f i t  of r a g e  d u r i n g  a  s c u f f l e .  I n  o t h e r s ,  t h e  d e f e n d a n t ' s  view of 

ev idence  was u n r e b u t t e d .  For i n s t a n c e  i n  H a r r i s ,  t h e  d e f e n d a n t ,  i n  

h i s  c o n f e s s i o n  c la imed t h e  v i c t i m  c u t  him f i r s t .  He had i n  f a c t  

gone t o  a  h o s p i t a l  w i t h  a  c u t  hand. I n  Blanco,  t h e  ev idence  was 

s u s c e p t i b l e  of a  s c u f f l e  where in  t h e  de fendan t  had no t ime t o  

r e f l e c t .  I n  R i c h a r d s o n ,  t h e  murder was " . . . extemporaneously 

committed . . . " I d .  1094,  d u r i n g  t h e  c o u r s e  of a  b u r g l a r y ,  d u r i n g  

a  s c u f f l e .  I n  Peavy,  t h e r e  was no ev idence  of p r e m e d i t a t i o n  o t h e r  

• t h a n  f o r  t h e  b u r g l a r y .  I n  none of t h e s e  c a s e s  was t h e r e  any 

ev idence  t h a t  t h e  d e f e n d a n t  had t i m e  t o  r e f l e c t .  

H e r e ,  a s  i n  Mason, we have  a  s l e e p i n g ,  h e l p l e s s  v i c t i m ,  which 

d i d  n o t  provoke a n  a t t a c k  and a  murder committed under  c i r c u m s t a n c e s  

where in  t h e  a s s a i l a n t  d i d  have  t ime t o  r e f l e c t .  

2. R e t r o a c t i v e  a ~ ~ l i c a t i o n  of t h e  f a c t o r  i s  n o t  b a r r e d  bv t h e  

Ex P o s t  F a c t o .  Due P r o c e s s ,  R i g h t  t o  Counse l ,  P r i v i l e g e  a g a i n s t  

s e l f - i n c r i m i n a t i o n ,  Equal  p r o t e c t i o n  and c r u e l  and u n u s u a l  

punishment  p r o v i s i o n s  of t h e  F l o r i d a  o r  Uni ted  S t a t e s  C o n s t i t u t i o n s .  

T h i s  c o u r t  h a s  c o n s i s t e n t l y  h e l d  t h a t  t h e  c o l d  and c a l c u l a t e d  

f a c t o r  cou ld  be r e t r o a c t i v e l y  a p p l i e d  s i n c e  it d i d  n o t  change t h e  

s u b s t a n c e  of t h e  s e n t e n c i n g  law t o  t h e  d e t r i m e n t  of c a p i t a l  

o f f e n d e r s .  Combs v .  S t a t e ,  403 So.2d 418 ( F l a .  1 9 8 1 ) ,  J u s t u s  V .  

S t a t e ,  438 So. 2d 358 ( F l a .  1983) , Smith v .  S t a t e  424 So.2d 726 ( F l a .  



1982), and Jus tus  v. F lo r ida ,  79 L.Ed 2d 726 (1 984). J u s t u s  

pe t i t ioned  t h e  Supreme Court of the  United S t a t e s  f o r  a  w r i t  of 

c e r t i o r a r i  claiming t h a t  app l i ca t ion  of t h i s  f a c t o r ,  r e t r o a c t i v e l y ,  

v io la ted  t h e  Ex Post Facto clause of the  United S t a t e s  Cons t i tu t ion .  

That the  Court r e j e c t e d  t h i s  contention i s  manifest  because J u s t i c e  

Marshall ,  joined by J u s t i c e  Brennan f i l e d  a  lengthy d i s s e n t ,  arguing 

t h a t  it did.  Obviously seven members of the  Court disagreed.  

Concededly, the  denia l  of a  p e t i t i o n  f o r  w r i t  of c e r t i o r a r i ,  

genera l ly ,  imports no expression of opinion upon the  mer i t s  of the  

case,  but some J u s t i c e s  have, on occassion emphasized t h a t  it should 

be given such weight as  a  court  f e e l s  the record j u s t i f i e s .  Brown 

v. Allen 344 U.S. 443, 489-497, 97 L.Ed 469, 505-510 (1953). 

J u s t i c e  Frankfur ter  and 344 U.S. 542-543, 97 L.Ed 533-534, J u s t i c e  

@ Jackson, concurring. 

a .  The Inure  Argument 

P r o f f i t t  argues t h a t  while t h i s  Cour t ' s  " . . .holding i n  Combs 

r e s t s  on i t s  f i n d i n g  t h a t  app l i ca t ion  of the  cold,  ca lcu la ted  and 

premeditated f a c t o r  inured t o  Comb's benef i t "  (Appel lant ' s  Brief Pg. 

32) here  it disadvantaged r a t h e r  than benefi ted P r o f f i t t .  

H i s  argument, t h a t  i n  h i s  case he has been disadvantaged, i s  

premised on h i s  content ion t h a t  Rembert supra,  and Menendez v. 

S t a t e ,  41 9  So.2d 312 (Fla .  1981) have held t h a t  a  sentence of death 

i s  inappropr ia te  where the  only aggravating f a c t o r  i s  felony-murder. 

He argues t h a t ,  s i n c e  the  felony-murder (burglary) f a c t o r  is t h e  

only v a l i d  one in  t h i s  case,  inc lus ion  of the  cold,  ca lcu la ted  

f a c t o r  prejudices  him because without i t  he could no t  be sentenced 

t o  death. 



H i s  premise is  i n c o r r e c t .  I n  t h e  f i r s t  p l ace  i f  he would read 

J u s t u s ,  438 So.2d, sup ra ,  he would f i n d  t h a t  t h e  only o t h e r  

agg rava t ing ,  f a c t o r  was a  felony-murder one. I f  h i s  premises i s  

c o r r e c t  then  e i t h e r  t h i s  cou r t  would have s e t  a s i d e  t h e  sen tence  of 

death  i n  J u s t u s  o r  t h e  United S t a t e s  Supreme Court  would have 

granted c e r t i o r a r i .  

Moreover t h i s  cou r t  d id  n o t  hold  i n  e i t h e r  Rembert o r  Menendez 

t h a t ,  t h e  sen tence  of death is i n a p p r o p r i a t e ,  where t h e  only 

agg rava t ing  f a c t o r  i s  a  felony-murder.  Both cases  involved t h i s  

c o u r t ' s  p r o p o r t i o n a l i t y  review ( thought  a t  t h e  time t o  be 

c o n s t i t u t i o n a l l y  mandated) wherein t h i s  c o u r t  determined t h a t  under 

t h e  c i rcumstances  of t hose  ca ses  t h e  dea th  pena l ty  was 

inapprop r i a t e .  Even assuming t h a t  t h e  c o l d ,  c a l c u l a t e d  f a c t o r  is 

i n v a l i d ,  t h e  felony-murder (burg la ry)  f a c t o r  would, under t h e  

c i rcumstances  of t h i s  c a s e ,  j u s t i f y  t h e  sen tence  of death .  This  is 

n o t  a  case  where a b u r g l a r  i s  s u r p r i s e d  i n  h i s  a c t  and k i l l s  i n  t h e  

spu r  of t h e  moment, o r  one where he  w a s  f i r s t  a t t a c k e d  by t h e  

occupant. I t  i s  one where he  k i l l e d  unneces sa r i l y .  

Furthermore Menendez r e j e c t s  t h e  argument t h a t  t h e  

felony-murder f a c t o r  a lone  is i n a p p r o p r i a t e  t o  j u s t i f y  t h e  death  

pena l ty  because,  t h e r e i n ,  t h i s  c o u r t  re fused  t o  d e c l a r e  t h e  

felony-murder f a c t o r  u n c o n s t i t u t i o n a l  as app l i ed  t o  him. 

Consequently,  s i n c e  t h e  f  elony-murder (bu rg l a ry )  f a c t o r ,  under 

t h e  c i rcumstances  of t h i s  case  would j u s t i f y  composit ion of a  death  

s en t ence ,  a p p e l l a n t ' s  argument f a i l s .  



A d d i t i o n a l l y ,  a p p e l l a n t ,  a s  d id  t h e  defendant  i n  Johnson v .  

S t a t e ,  438 So.2d 774 (F l a .  1983) ,  misses  t h e  p o i n t  a s  t o  t h e  i n u r e  

d i s c u s s i o n  i n  Combs. What t h i s  c o u r t  s a i d  i n  Combs was t h a t  t h e  

cold  c a l c u l a t e d  f a c t o r  ". .. i n  e f f e c t  adds no th ing  new t o  t h e  

elements of t h e  crimes f o r  which p e t i t i o n e r  s t a n d s  convic ted ,  bu t  

r a t h e r  adds l i m i t a t i o n s  t o  those  elements f o r  u s e  i n  agg rava t ion ,  

l i m i t a t i o n s  which i nu re  t o  t h e  b e n e f i t  of a  defendant"  I d  421 . I t  

i n u r e s  t o  a  d e f e n d a n t ' s  b e n e f i t  because t h e  e lements  of f i r s t  degree  

murder a r e  p a r t  of t h e  c i rcumstances  which must be taken i n t o  

c o n s i d e r a t i o n  when imposing sen t ence  i n  a  c a p i t a l  case .  One of 

t hose  elements is p remed i t a t i on ,  and t h i s  f a c t o r  l i m i t s  t h i s  element 

t o  those  i n  which t h e r e  is a  heightened p remed i t a t i on .  

Even should  t h e  c o l d ,  c a l c u l a t e d  f a c t o r  o p e r a t e  t o  P r o f f i t t ' s  

d i sadvantage  it is  n o t  an ex p o s t  f a c t o  law. When P r o f f i t t  

p remedi ta ted ly  murdered Medgebow he was on n o t i c e  t h a t  dea th  was a  

p o s s i b l e  sen tence .  He may n o t  have been on n o t i c e  a s  t o  a l l  of t h e  

f a c t o r s  t h a t  might be considered i n  determining whether he  would be 

execu ted ,  such a s  s t a t u t o r y  agg rava t ing  f a c t o r s ,  m i t i g a t i n g  f a c t o r s  

o r  p o s s i b l e  clemency, b u t  he was on n o t i c e  t h a t  t h e  quantum of 

punishment was dea th .  A law i s  n o t  ex  p o s t  f a c t o  u n l e s s  ( a )  i t  

punishes  an a c t  a s  a  crime which was innocent  when committed (b )  

makes more burdensome t h e  punishment f o r  an a c t  a f t e r  it  was 

committed o r  ( c )  dep r ives  one charged wi th  a  crime of a  defense  

a v a i l a b l e  accord ing  t o  t h e  law a t  t h e  time i t  was committed. 

Dobbert v .  F l o r i d a ,  432 U.S. 282, 53 L.Ed.2d 344, 97 S.Ct.  2290 



I n  Dobbert t h e  Cour t  c o n s i d e r e d  whe the r  changes i n  t h e  F l o r i d a  

d e a t h  p e n a l t y  s t a t u t e  s u b j e c t e d  Dobbert t o  t r i a l  under  an  e x  p o s t  

f a c t o  law. The cr ime had been committed under  t h e  o l d  c a p i t a l  

s e n t e n c i n g  p r o c e d u r e s  i n  e x i s t e n c e  p r i o r  t o  Furman v .  Georg ia ,  408 

U.S. 238 (1972) ,  b u t  Dobbert  was t r i e d  u n d e r  t h e  new s e n t e n c i n g  

p r o c e d u r e s .  I n  r e j e c t i n g  t h e  c o n t e n t i o n  t h a t  D o b b e r t ' s  t r i a l ,  under  

t h e  new procedures  v i o l a t e d  t h e  ex  p o s t  f a c t o  c l a u s e ,  t h e  Cour t  

p o i n t e d  o u t  t h a t  t h e  e x  p o s t  f a c t o  c l a u s e  does n o t  g i v e  a  c r i m i n a l  

de fendan t  a  r i g h t  t o  be t r i e d ,  i n  a l l  r e s p e c t s ,  by t h e  law i n  f o r c e  

a t  t h e  cr ime was committed. I t  was n o t  i n t e n d e d  t o  c o n t r o l  

p r o c e d u r a l  changes.  A p r o c e d u r a l  change which does n o t  change t h e  

quantum of punishment a t t a c h e d  t o  t h e  cr ime b u t  which ". .. s imply  

a l t e r [ s ]  t h e  methods employed i n  d e t e r m i n i n g  whether  t h e  d e a t h  

• p e n a l t y  [ i s ]  t o  be imposed ..." i s  n o t  e x  p o s t  f a c t o  58 L.Ed a t  356. 

While t h e  Cour t  i n  Dobbert p o i n t e d  o u t  t h e  new s t a t u t e  was n o t  

o n l y  p r o c e d u r a l ,  b u t  a m e l i o r a t i v e ,  i t  d i d  n o t  s a y  t h a t  t h e  

p r o c e d u r a l  change must a l s o  be a m e l i o r a t i v e ,  o r  i n u r e  t o  t h e  b e n e f i t  

of t h e  d e f e n d a n t .  T h i s  i s  c l e a r  because  t h e  Cour t  s t a t e d :  

"Even though i t  may work t o  t h e  d i s a d v a n t a g e  of 
a  d e f e n d a n t ,  a  p r o c e d u r a l  change i s  n o t  ex p o s t  
f a c t o .  " 

I t  t h e n  proceded t o  c i t e  two c a s e s  where in  p r o c e d u r a l  changes 

worked t o  t h e  d i s a d v a n t a g e  of a  d e f e n d a n t  because  t h e y  a l lowed  

c o n s i d e r a t i o n  of e v i d e n c e  n o t  p r e v i o u s l y  a l l o w e d ,  y e t  were h e l d  n o t  

t o  be e x  p o s t  f a c t o ;  v i z :  Hopt v .  Utah 110 U.S. 574 ( 1 8 8 4 ) ,  

Thompson v .  M i s s o u r i ,  171 U.S. 380 (1898) .  A d d i t i o n a l l y ,  i n  f o o t e  6  

of Dobbert t h e  c o u r t  p o i n t s  o u t  t h a t  t h e  a m e l i o r a t i v e  a s p e c t  was a n  

independant  b a s i s  f o r  i t s  d e c i s i o n .  
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Appellant c i t e s  Weaver v. Graham, 450 U.S. 24, 67 L.Ed 2d 17, 

101 S.Ct. 960 (1981) and S t a t e  v. Williams, 397 So.2d 663 (1981), 

but n e i t h e r  of those cases a v a i l  him. I n  each the  change i n  the  law 

11 . . . s u b s t a n t i a l l y  a l t e r [ e d ]  the  consequences at tached t o  a crime 

completed, and t h e r e f o r e  change[d] ' t h e  quantum of punishment'." 

Weaver 67 L.Ed2d a t  25. I n  Weaver the consequences were increased 

because the  time which a defendant had t o  serve  before being 

e l i g i b l e  f o r  "automatic" paro le  were increased and i n  Williams 

because the  defendant had t o  se rve  one t h i r d  of h i s  sentence before 

being e l i g i b l e  f o r  pa ro le ,  absent the  t r i a l  judge 's  approval. 

b. The f a c t o r  can be appl ied even though not  considered by 

the  jury.  

The f a c t  t h a t  the  lower cour t  did not  e r r  i n  r e fus ing  t o  

impanel a jury f o r  resentencing w i l l  be discussed i n f r a  under i s sue  

I n  t h i s  subsect ion (Appel lant ' s  Brief p. 27) appel lan t  suggests  

t h a t  a t r i a l  judge may not consider  an aggravat ing f a c t o r  t h a t  was 

not  considered by the  jury .  He i s  mistaken. This cour t  has held 

t h a t  a judge may consider  aggravat ing circumstances not  presented t o  

a jury.  White v.  S t a t e ,  403 So.2d 331 (Fla.  1981), Engle v. S t a t e ,  

438 So.2d 803 (Fla .  1983), Spaziano v. S t a t e ,  433 So.2d 508 (Fla .  

1983). 

c. Applicat ion of the  f a c t o r  did not  v i o l a t e  P r o f f i t t ' s  r i g h t  

t o  due process of law, the  e f f e c t i v e  a s s i s t a n c e  of counsel,  

p r i v i l e g e  aga ins t  s e l f  incr iminat ion and p roh ib i t ion  a g a i n s t  c r u e l  

and unusual punishment. 



Due Process 

Appel lant  argues  t h a t  he was denied due process  because i n  1974 

he was no t  pu t  on n o t i c e  t h a t  i n  1984 he  would f a c e  t h e  co ld ,  

c a l c u l a t e d  f a c t o r .  This  i s  no d i f f e r e n t  than say ing  t h a t  when a  

defendant commits a  crime he must no t  only be on n o t i c e  a s  t o  t h e  

p o s s i b l e  maximum punishment, bu t  t h e  f a c t o r s  t h a t  t h e  s en t enc ing  

a u t h o r i t y  w i l l  t a k e  i n t o  cons ide ra t ion  i n  imposing sen tence .  

According t o  him any f a c t o r  of which he was n o t  on n o t i c e  a t  t h e  

time of t h e  o f f e n s e ,  o r  a t  l e a s t  a t  t h e  time of t r i a l ,  cannot be 

cons idered ,  whether they r e l a t e  t o  t h e  c i rcumstances  of t h e  o f f ense  

o r  t h e  c h a r a c t e r  of t h e  defendant .  I f  he  i s  c o r r e c t ,  then Barclay 

v.  F l o r i d a ,  77 L.Ed2d 1134 (1983) was wrongly dec ided ,  because,  

t h e r e i n ,  t h e  Supreme Court  of t h e  United S t a t e s  he ld  t h a t ,  

• c o n s t i t u t i o n a l l y ,  it w a s  pe rmis s ib l e  t o  cons ide r  non- s t a tu to ry  

agg rava t ing  f a c t o r s  i n  imposing sen tence .  S ince  non-s t a t u t o r y  

agg rava t ing  f a c t o r s  a r e  n o t  l i s t e d  i n  t h e  s t a t u t e  a  defendant i s  

never  on n o t i c e  a s  t o  them. Yet ,  t h a t  does no t  v i o l a t e  due process .  

The f a c t  i s  t h a t  P r o f f i t t  was we l l  aware, p r i o r  t o  t h e  

r e sen tenc ing  proceedings ,  t h a t  t h e  cold  and c a l c u l a t e d  agg rava t ing  

circumstance was going t o  be a  cons ide ra t ion .  This  i s  ev iden t  

because he  f i l e d  a motion i n  l imine  t o  bar  i t s  a p p l i c a t i o n  (R 

44-47). 

I n e f f e c t i v e  Ass i s t ance  Argument 

Next P r o f f i t t  argues  t h a t  he  was denied e f f e c t i v e  counsel  

because h i s  counsel  had no oppor tun i ty  t o  p repa re  o r  defend a g a i n s t  

t h i s  f a c t o r  o r  adv i se  him as  t o  t h e  law. He ignores  t h e  f a c t  t h a t  



h i s  present  counsel had ample opportunity t o  c a l l  him as  a  witness  

and explain why h i s  murder of Medgebow was not  cold and ca lcula ted .  

Exactly what l i a b i l i t i e s  or  options h i s  1974 counsel could have 

advised him o f ,  P r o f f i t t  does no t ,  with one exception, attempt t o  

explain.  Once a  murder i s  committed under t h e  circumstances in  

which it i s  committed t h e r e  i s  l i t t l e  counsel can do t o  change those 

circumstances or  advise with respect  t o  them. The one exception i s  

h i s  content ion t h a t  counsel could not  properly advise him with 

respect  a  p l e a  agreement. This assumes t h a t  the  s t a t e  would have 

been amenable t o  a  p lea  agreement. F i n a l l y ,  ine f fec t iveness  claims 

a r e  properly mat ters  f o r  pos t  conviction r e l i e f .  

Equal Pro tec t ion  

As with the  due process argument t h i s  i s  b a s i c a l l y  a  rehash of 

the  ex pos t  f a c t o  argument. I t  should be observed t h a t  i n  Dobbert, 

supra,  the  p e t i t i o n e r  had a l s o  claimed i t  cons t i tu ted  an equal 

p ro tec t ion  v i o l a t i o n  and the  cour t  r e j ec ted  t h i s  content ion with 

l i t t l e  comment. 

Nevertheless ,  appel lan t  argues t h a t  he was denied equal 

pro tec t ion  because "... no o the r  defendant convicted i n  1974 could 

rece ive  a  death sentence because of heightened premeditation." 

(Appel lant ' s  br ie f  p. 30) This brings t o  mind Goode v. Wainwright, 

704 F.2d 593 (1 l t h  C i r  1983) wherein the  Eleventh C i r c u i t  held t h a t  

Goode's death sentence would be unique and f r e a k i s h  because he would 

be executed in  r e l i a n c e  upon the  recurrence f a c t o r  when a l l  o the r s  

i n  F lor ida  have not  been. I d  608 The United S t a t e s  Supreme Court 

promptly and summarily quashed t h a t  dec is ion .  Wainwright v. Goode, 



A p p e l l a n t ' s  r e l i a n c e  on Lee v .  S t a t e ,  340 So.2d 474 ( F l a  

1976) is misplaced.  I n  t h a t  case  Lee had been convicted and 

sentenced under t h e  old  c a p i t a l  s en t enc ing  s t a t u t e ,  bu t  h i s  sen tence  

was reduced t o  l i f e  by t h e  t r i a l  judge. The s t a t e  appealed.  While 

t h e  appeal  was pending,  t h i s  cou r t  reduced a l l  dea th  sen tences  

imposed under t h e  o l d  s t a t u t e ,  bu t  Lee ' s  w a s  unaf fec ted  because of 

t h e  pending appea l .  Although t h e  D i s t r i c t  Court t h e r e a f t e r  he ld  h e  

could be resentenced under t h e  new s t a t u t e ,  t h i s  cou r t  he ld  it  would 

be u n f a i r  t o  t r e a t  him d i f f e r e n t l y .  P r o f f i t t ,  on t h e  o t h e r  hand 

committed h i s  crime and was t r i e d  a f t e r  t h e  new c a p i t a l  s en t enc ing  

s t a t u t e  went i n t o  e f f e c t .  He i s  no t  being t r e a t e d  d i f f e r e n t l y .  He 

was sentenced t o  dea th  because he q u a l i f i e d  f o r  t h a t  sen tence  by 

having committed h i s  murder dur ing  t h e  course  of a  bu rg l a ry ,  i f  f o r  

no o t h e r  reason.  Ne i the r  s t a t e  a p p e l l a t e  i n c o n s i s t e n i e s  nor  l ack  

of un i formi ty  i n  j u d i c i a l  d e c i s i o n s ,  g e n e r a l l y ,  v i o l a t e  t h e  equa l  

p r o t e c t i o n  o r  due process  c l ause  of t h e  "Fourteenth  Amendment. 

Beck v .  Washington 369 U.S. 541 (1962),  Bishop v. Mazurkiewicz 634 

F.2d 724 (3rd C i r  1980),  Shor t  v .  Garr ison 678 F.2d 364 ( 4 t h  C i r .  

Se l f  Inc r imina t ion  

F i n a l l y ,  i n  f o o t n o t e  26 of h i s  b r i e f  P r o f f i t t  argues  t h a t  

u t i l i z a t i o n  of t h e  c o l d ,  c a l c u l a t e d  f a c t o r  v i o l a t e s  E s t e l l e  v .  

Smith,  451 U.S. 454 (1981) because when h i s  1974 counsel  agreed t o  

l e t  t h e  p s y c h i a t r i s t s  examine him a f t e r  t h e  j u ry  had recommended 

dea th  he did  n o t  know t h a t  examination would be u t i l i z e d ,  yea r s  

l a t e r ,  t o  e s t a b l i s h  t h i s  circumstance.  This is  a  b l a t a n t  



a m i s r e p r e s e n t a t i o n  of t h e  r e co rd  because t h e i r  tes t imony was no t  

u t i l i z e d  t o  e s t a b l i s h  t h i s  f a c t o r .  The f a c t o r  was e s t a b l i s h e d  by 

t h e  f a c t s  su r round ing  t h e  cr ime.  Moreover, any a t t o r n e y  knows t h a t  

when he  s u b j e c t s  h i s  c l i e n t  t o  a  p s y c h i a t r i c  examinat ion t h e  r e s u l t s  

may w e l l  produce un favo rab l e  r e s u l t s .  A s  w i l l  h e r e i n a f t e r  be more 

f u l l y  d i s cus sed  i n  t h e  c r o s s  a p p e a l ,  a  waiver  i s  n o t  l i k e  a  s p i g o t  

which may be t u rned  on and o f f  a t  t h e  p l e a s u r e  of a  de fendan t .  

Whatever we s a y ,  w i t h  r e s p e c t  t o  waiver  i n  t h e  c r o s s  a p p e a l ,  i s  

i nco rpo ra t ed  h e r e i n  by r e f e r e n c e .  



ISSUE I1 

PROFFITT'S DEATH SENTENCE IS NOT EXCESSIVE AND 
DISPROPORTIONATE 

(Appellant '  s  I s s u e  B re -s  t a t ed )  

Appellant argues,  and we concede, t h a t  t h i s  court  can review 

h i s  death sentence and determine t h a t  it i s  excessive under t h e  

circumstances of t h i s  case.  We submit, however, t h a t  the  sentence 

is  not  d ispropor t ionate  o r  excessive.  

I n  the  f i r s t  p lace  it i s  important t o  remember t h a t  not only a 

j u r y ,  but two d i f f e r e n t  t r i a l  judges, t e n  years  a p a r t ,  found t h e  

death sentence appropr ia te  and t h a t  the  f i r s t  time t h e  sentence was 

imposed i t  was approved by t h i s  cour t  and the  Supreme Court of t h e  

United S t a t e s .  

P r o f f i t t  has had the  bes t  of two worlds. I n  1974 h i s  then 

counsel made the  t a c t i c a l  decis ion not t o  present  cha rac te r  

witnesses  but t o  r e l y  on D r .  Crumbley's testimony which es t ab l i shed  

two s t a t u t o r y  m i t i g a t i n g  circumstances. P r o f f i t t  v.  Wainwright 685 

F.2d a t  1240-1 241 , 1243-1 244. He was, a s  we know, unsuccessful and 

h i s  present  a t to rney  c r i t i c i z e d  and a t tacked h i s  competency f o r  t h i s  

decis ion.  I n  1984 they decided t o  exclude D r .  Crumbley's testimony 

and opted f o r  cha rac te r  evidence ins tead ,  and, a s  we know, have not  

been any more successfu l .  Perhaps it i s  because, as  the  Eleventh 

C i r c u i t  observed i n  Stanley  v. Zant, 697 F.2d 955, 969 (11th C i r  

1983), such charac ter  evidence "... may wel l  have no e f f e c t ,  o r  no 

good e f f e c t ,  on a jury [ judge here] . "  The lower c o u r t ,  i n  the  

i n s t a n t  case,  p a t i e n t l y  considered a l l  of the  mi t iga t ing  cha rac te r  

evidence presented and s t a t e d :  



That t h e  Court  has  weighed c a r e f u l l y  t h e  
tes t imony of t h e  Defendant,  CHARLES WILLIAl4 
PROFFITT'S f a m i l y ,  former co-workers , r e l i g i o u s  
a d v i s o r  and o t h e r s  i n  a  s ea rch  f o r  m i t i g a t i n g  
f a c t o r s ,  and h a s  accorded t h a t  test imony t h e  
weight  t h e  c o u r t  f e e l s  i s  a p p r o p r i a t e .  - 

(R-28) 

which seems t o  f o r t i f y  t h e  obse rva t ion  made i n  S t a n l e y .  

I n  h i s  b r i e f  counsel  p o i n t s  a  p i c t u r e  of a  warm, k i n d ,  

i n d u s t r i o u s ,  c a r i n g ,  r e l i g i o u s  fami ly  man who would n o t  h u r t  a  f l y .  

L i t t l e  would be gained by engaging i n  a  f a c t u a l  d i s p u t e  w i th  t h i s  

c h a r a c t e r  evidence.  S u f f i c e  it t o  p o i n t  o u t  t h a t  t h e r e  a r e  some 

d i s c r e p a n c i e s  because h i s  1974 counsel  t e s t i f i e d  a t  t h e  f e d e r a l  

habeas e v i d e n t i a r y  h e a r i n g  a s  t o  t h e  reasons  why he  d id  n o t  c a l l  t h e  

h a l f  b r o t h e r ,  w i f e  and h i s  s i s t e r  a s  a  w i tnes s :  

". . . t h a t  he  had n o t  c a l l e d  a p p e l l a n t ' s  s i s t e r  a s  
a  m i t i g a t i n g  w i tnes s  because she  had a  c r i m i n a l  
r e c o r d ;  t h a t  he  had n o t  c a l l e d  a p p e l l a n t ' s  
h a l f - b r o t h e r  because he  and a p p e l l a n t  "had n o t  
had a  r e l a t i o n s h i p  f o r  some t ime",  * * * * * 
t h a t  he  had n o t  c a l l e d  a p p e l l a n t ' s  w i f e  because 
he  d id  n o t  f e e l  s h e  would make a  good wi tnes s  
s i n c e  she  was unhappy wi th  a p p e l l a n t ' s  l i f e s t y l e  
and because he  was concerned t h a t  c a l l i n g  h e r  t o  
t e s t i f y  might c o n s t i t u t e  waiver of t h e  m a r i t a l  
p r i v i l e g e ,  which a p p e l l a n t  had a s s e r t e d  t o  
p reven t  h e r  from t e s t i f y i n g  a t  t h e  g u i l t  phase 
of t r i a l . "  

P r o f f i t t  v .  Wainwright 685 F.2d 
a t  1240 

S i g n i f i c a n t l y ,  h i s  h a l f  b r o t h e r  cor robora ted  a t  t h e  1984 

h e a r i n g  t h a t  they had been sepa ra t ed  (R 273) and h i s  w i f e  t h a t  he  

l e f t  h e r  once wi thout  suppor t i ng  h e r  (R 282). Moreover, P r o f f i t t  

d i d  no t  c a l l  h i s  s i s t e r ,  a l though  she  was a t  t h e  1984 hea r ing  (R 

306-307); and h i s  mother admi t ted  he  had been d i shonorab ly  

a discharged from t h e  s e r v i c e  (R 300).  



a The p o i n t  i s ,  t h e r e  were ample reasons  why t h e  lower c o u r t  gave 

t h e  c h a r a c t e r  evidence t h e  weight  t h a t  it d id .  The judge p e r s o n a l l y  

heard  and observed t h e  w i t n e s s e s  and gave t h e i r  tes t imony t h e  weight  

he thought  it mer i t ed .  

Appe l lan t  a sks  t h i s  c o u r t  t o  compare Rembert,  s u p r a ,  Copeland 

v. S t a t e ,  435 So.2d 842 ( F l a .  2d DCA 1983) ,  Garmon v .  S t a t e ,  434 

1036 ( F l a .  3d DCA 1983) , Mainor v. S t a t e ,  ( F l a .  

3d DCA 1982) ,  Wil l iams v .  S t a t e ,  397 So.2d 1049 ( F l a .  4 t h  DCA 1981) 

and Menendez v .  S t a t e ,  419 So.2d 312 ( F l a .  1982).  Casual  

obse rva t i on  w i l l  d i s c l o s e  t h a t  a l l ,  excep t  Rembert and Menendez were 

D i s t r i c t  Cour t  c a se s  n o t  i nvo lv ing  t h e  dea th  p e n a l t y .  Rembert i s  

d i s t i n g u i s h a b l e  because (1 ) t h e  defendant  and v i c t i m  knew each 

o t h e r ,  (2)  i t  was a  robbery of t h e  bus ine s s  du r ing  bus ine s s  hou r s ,  

• n o t  a  n i g h t  t ime b u r g l a r y ,  (3)  t h e r e  was no evidence a s  t o  how t h e  

murder a c t u a l l y  occur red  and (4) t h e r e  was only  one v a l i d  

agg rava t i ng  f a c t o r .  Menendez involved a  day t ime robbery w i thou t  

any evidence of p r e m e d i t a t i o n ,  heightened o r  o the rwi se .  



ISSUE I11 

THE SENTENCING AUTHOR1 TY D I D  NOT IMPROPERLY 
EXCLUDE RELEVANT EVIDENCE I N  M I  TI GAT1 ON.  

( A p p e l l a n t ' s  I s s u e  C r e - s  t a t e d )  

A p p e l l a n t  p r e s e n t e d  seven  c h a r a c t e r  m i t i g a t i n g  w i t n e s s e s  who 

t e s t i f i e d  a t  t h e  h e a r i n g :  a  co-worker (R 233-242),  t h e  woman who 

l i v e d  i n  t h e  t r a i l e r  w i t h  him and h i s  w i f e  (R 242-243),  h i s  

f a t h e r - i n - l a w  (R 250-254) , h i s  h a l f - b r o t h e r  (R 261 -277) , h i s  w i f e  (R 

277-284),  a  c a t h o l i c  p r i e s t  who h a s  had c o n t a c t s  w i t h  P r o f f i t t  i n  

p r i s o n  (R 284-294),  and h i s  mother  (R 296-301). I n  a d d i t i o n  h e  

p r e s e n t e d  t o  t h e  c o u r t  two s i s t e r s  which - h e  chose  n o t  t o  c a l l ,  

r e p r e s e n t i n g  t o  t h e  c o u r t  t h e y  would on ly  be cumula t ive  (R 306-307).  

A s  can  be s e e n  by r e a d i n g  pages 32 th rough  34 of A p p e l l a n t ' s  

b r i e f  c o u n s e l  p r e s e n t s  a  glowing p i c t u r e  of M r .  P r o f f i t t .  To be 

s u r e  t h e y  squeezed t h e  towel  d ry .  

a N e v e r t h e l e s s ,  he  now c l a i m s  t h a t  t h e  t r i a l  c o u r t  exc luded  

r e l e v a n t  ev idence  of h i s  c h a r a c t e r  and background p r o f f e r e d  by him. 

Nothing cou ld  be f u r t h e r  from t h e  t r u t h .  The t r i a l  judge  a l lowed  

him t o  p r e s e n t  a l l  r e l e v a n t  ev idence  which h e  p r o p e r l y  p r e s e n t e d .  

He s a y s  t h a t  t h e  t r i a l  c o u r t  p r o h i b i t e d  t h e  p r i e s t  from 

t e s t i f y i n g  a s  t o  P r o f f i t t ' s  f e e l i n g s  of remorse o v e r  t h e  c r i m e ,  

r e f e r r i n g  t o  R 289. I f  one r e a d s  R 289 one f i n d s  t h a t  what t h e  

c o u r t  s u s t a i n e d  was an  o b j e c t i o n  c a l l i n g  f o r  h i s  o p i n i o n ,  b u t  

a l lowed t h e  p r i e s t  t o  t e s t i f y  t o  f a c t s  i n d i c a t i n g  remorse.  (R 289) 

I n  M a g i l l  v .  S t a t e ,  386 So.2d 1188 ( F l a .  1980) t h i s  c o u r t  p o i n t e d  

o u t  t h a t  ev idence  of remorse  t h r e e  o r  f o u r  months l a t e r ,  when t h e  

de fendan t  i s  f a c i n g  t h e  d e a t h  p e n a l t y  is p robab ly  n o t  r e l e v a n t .  

Moreover P r o f f i t t ' s  h a l f  b r o t h e r  t e s t i f i e d  t h a t  P r o f f i t t  was 

r e m o r s e f u l  when h e  t u r n e d  h imse l f  i n  (R 271 ) . Consequen t ly ,  t h e y  
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t h e y  were  a b l e  t o  i n t r o d u c e  remorse  a t  a  p o i n t  i n  t ime  when it w a s  

r e l e v a n t .  

P r o f f i t t  compla ins  t h a t  h i s  b r o t h e r  w a s  p r e v e n t e d  f rom 

t e s t i f y i n g  as t o  h i s  impover i shed  u p b r i n g i n g .  The f a c t  is  h i s  

b r o t h e r  s o  t e s t i f i e d :  

A.  Family w a s  a poor  f a m i l y .  The f a t h e r  w a s  a n  
a l c o h o l i c ;  my mothe r  worked most  of t h e  t ime .  

Q .  Where d i d  you l i v e  a t  f i r s t ?  

A .  New York C i t y .  

Q .  What k i n d  of h o u s i n g  d i d  you l i v e  i n  i n  New 
York C i t y ?  

A.  I t  w a s  a r a i l r o a d  tenement  h o u s e ,  you m i g h t  
s a y ,  an  a p a r t m e n t .  

Q .  What w a s  your  economic s i t u a t i o n  as you 
r e c a l l  i t ?  

A. Ex t r eme ly  p o o r .  
(R 264) 

L a t e r  h e  t e s t i f i e d  t h a t  t h e  f a m i l y  d i d  n o t  have  e l e c t r i c i t y  o r  

r u n n i n g  w a t e r  (R 2 6 6 ) ,  t h a t  t h e  f a m i l y  l i v e d  t o g e t h e r  because  of 

economic r e a s o n s ,  w i t h  no  p l a c e  t o  go ,  (R 266) , t h a t  t h e y  l i v e  i n  

f e d e r a l  low income h o u s i n g  w i t h  7  p e o p l e  l i v i n g  i n  a two bedroom 

a p a r t m e n t  (R 2 6 7 ) ,  t h a t  t h e i r  mother  had two j o b s  (R 2 6 8 ) ,  and t h a t  

P r o f f i t t  was f o r c e d  t o  go q u i t  s c h o o l  and go t o  work when h e  was 

s i x t e e n .  (R 268) .  

If such  t e s t i m o n y  d i d  n o t  e s t a b l i s h  what  c o u n s e l  s o u g h t  t o  

e s t a b l i s h ,  h e  c a n n o t  now compla in  b e c a u s e  h e  d i d  n o t  p r o f f e r  what  

a d d i t i o n a l  e v i d e n c e  of economic c o n d i t i o n s  h e  wished  t o  e s t a b l i s h .  

An A p p e l l a n t  canno t  complain a b o u t  t h e  e x c l u s i o n  of m i t i g a t i n g  

e v i d e n c e  i f  h e  d i d  n o t  p r o f f e r  what  t h e  e v i d e n c e  would be .  

F r a n c o i s  v .  S t a t e ,  407 So.2d 885  ( F l a .  1982) a t  8 9 0 . ,  Armstrong v .  

S t a t e ,  399 So.2d 953 ( F l a .  1981) a t  960. 
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P r o f f i t t  a l s o  complains t h a t  t h e  cou r t  er roneously  re fused  t o  

admit a  l e t t e r  from a  former  c o r r e c t i o n a l  o f f i c e r ,  a f f i d a v i t s  from 

two teenage nephews and ano the r  l e t t e r  from h i s  school  p r i n c i p a l .  

The c o u r t  re fused  t o  accep t  them because they were no t  s u b j e c t  t o  

c r o s s  examination (R 302-305). 

We f u l l y  recognize  t h a t  i n  c a p i t a l  s en t enc ing  proceedings t h e  

s t r i c t  r u l e s  of evidence should n o t  be observed,  bu t  i n  a d d i t i o n  t o  

t h e  documents being hearsay  and no t  s u b j e c t  t o  c r o s s  examination 

t h e r e  a r e  s e v e r a l  reasons  why t h e  c o u r t  d id  n o t  e r r .  I n  t h e  f i r s t  

p l a c e ,  t h e  l e t t e r  from t h e  c o r r e c t i o n a l  o f f i c e r  was n o t  under oa th .  

We recognize  t h a t  t h i s  c o u r t  has  s a i d  t h a t  i f  a  defendant is given a  

f a i r  oppor tun i ty  t o  r ebu t  i t ,  hearsay  evidence i s  admiss ib le .  P e r r i  

v.  S t a t e ,  441 So.2d 606 (F l a .  1983). We assume t h i s  a p p l i e s  t o  t h e  

s t a t e ,  but  h e r e  t h e  s t a t e  could n o t  r ebu t  o r  impeach t h i s  evidence 

because t h e  o f f i c e r  was deceased. (R 304) Moreover, t h e  l e t t e r  

s u f f e r s  from t h e  same re levancy problems a s  evidence of remorse. 

Magi l l ,  supra .  The l e t t e r  may e s t a b l i s h  t h a t  a p p e l l a n t  was a  model 

p r i s o n e r ,  b u t ,  t h e n ,  t h a t  would hard ly  be unusual  f o r  someone i n  

dea th  row. I n  a  p r a c t i c a l  s ense  it adds l i t t l e  more than t h e  

test imony of t h e  c a t h o l i c  p r i e s t  who t e s t i f i e d  he  has  known P r o f f i t t  

s i n c e  1979 (R 287) ,  v i s i t i n g  wi th  him i n  death  row about  twice  a  

week (R 294) and who found P r o f f i t t  t o  have concern f o r  o t h e r  people  

(R 291) ,  and t o  have genuinely turned r e l i g i o u s  (R 292). The 

s ta tement  appear ing t h e r e i n  t h a t  t h e  f ami ly  has  been suppor t ive  adds 

no th ing  t h a t  was no t  t e s t i f i e d  t o  by t h e  fami ly .  I n  f o o t n o t e  29 of 



- h i s  b r i e f  P r o f f i t t  p o i n t s  ou t  t h a t  t h e  l e t t e r  was submit ted t o  t h e  

Governor i n  1979 i n  connection wi th  clemency. I n  view of t h e  f a c t  

t h a t  clemency was no t  g ran ted ,  i t  can be assumed i t  had l i t t l e  

weight wi th  t h e  Governor and cab ine t .  

The a f f i d a v i t s  from h i s  teenaged nephews and from h i s  school  

p r i n c i p a l  a r e ,  t o  say  t h e  l e a s t ,  i n  a d d i t i o n  t o  being hea r say ,  and 

no t  s u b j e c t  t o  c r o s s  examination,  by v i r t u e  of t h e i r  remoteness,  

i r r e l e v a n t .  A s  s t a t e d ,  t h i s  c o u r t  has i nd i ca t ed  t h a t  m i t i g a t i n g  

evidence may be i r r e l e v a n t  by v i r t u e  of i t s  remoteness. Mag i l l ,  

supra .  I n  h i s  b r i e f  P r o f f i t t  says  he i s  now 38 y e a r s  o l d .  

(Appe l l an t ' s  b r i e f  Pg. 33) .  The school  p r i n c i p a l ' s  l e t t e r  d i s c lo sed  

t h a t  he had n o t  been i n  c o n t a c t  wi th  P r o f f i t t  s i n c e  1955, some 18 

yea r s  p r i o r  t o  t h e  o f f ense .  Moreover, t h a t  l e t t e r  adds no th ing  t o  

t h e  evidence t h a t  had a l r e a d y  been presen ted  r e l a t i v e  P r o f f i t t ' s  

c h a r a c t e r .  

The a f f i d a v i t s  from t h e  teenaged nephews s u f f e r  from t h e  same 

i r r e l evancy  and cumulative problems. They r e l a t e  t o  m a t t e r s  

occu r r ing  y e a r s  before  t h e  o f f ense  was committed and even more y e a r s  

before  t h e  sen tence  was imposed. 

While F la .  S t a t .  921 .I41 ( 1  983) r e l a x e s  t he  r u l e s  of 

a d m i s s i b i l i t y  a t  t h e  s en t enc ing  phase ,  such r u l e s  should n o t  be 

re laxed  t o  t h e  p o i n t  of r e q u i r i n g  a  t r i a l  judge t o  accep t  a l l  k inds  

hearsay  e x h i b i t s  which, a t  b e s t ,  a r e  marginal ly  r e l e v a n t  and 

cumulative.  

F i n a l l y ,  even t o  t h e  e x t e n t  t h a t  t h e  f a i l u r e  t o  a l low any of 

t h e s e  e x h i b i t s  i n  evidence c o n s t i t u t e d  e r r o r ,  i t  was harmless .  



@ I n  view of the  cha rac te r  evidence which was presented and t o  which 

the  judge, i n  h i s  province gave l i t t l e  weight,  T e f f e t e l l e r  v. S t a t e ,  

439 So.2d 840 (Fla .  1983), can any one se r ious ly  say t h a t  the re  i s  a  

reasonable doubt t h a t  had the  judge considered the  two l e t t e r s  and 

two aff i d a v i t s  it would have made a  d i f f e rence  i n  h i s  sentence? 

Chapman v.  C a l i f o r n i a ,  386 U.S. 18 (1967), Schneble v. F lo r ida ,  405 

U.S. 427 (1972). 

Moreover, even if  t h i s  court  f e e l s  t h a t  the  cour t  e r r e d ,  and 

has doubts as  t o  whether the  e r r o r  i s  harmless beyond a  reasonable 

doubt, i t  does no t  c a l l  f o r  a  r e v e r s a l  o r  remand. A l l  t h a t  i s  

needed is  a  simple order  r equ i r ing  the  lower court  t o  respond a s  t o  

whether, if  i t  had considered the  prof fered  e x h i b i t s ,  it would have 

made any d i f fe rence  i n  i t s  decis ion.  Compare S t a t e  ex r e 1  Fox v.  

@ Maroney, 385 F.2d 839 (3rd DCA 1967), Grandison v. Warden, Maryland 

House of Correc t ions ,  580 F.2d 1231 (4th C i r  1978), Hampton v. 

Wyrick, 588 F.2d 632 (8 th  C i r  1978). 



ISSUE I V  

THE TRIAL COURT D I D  NOT ERR I N  D E N Y I N G  
PROFFITT'S MOTION FOR IMPANELING A J U R Y .  

(Appe l l an t ' s  I s s u e  D r e - s t a t e d )  

Appel lant  a rgues  t h a t  t h e  lower c o u r t  e r r e d  i n  denying him a  

new j u r y  s en t enc ing  proceeding.  We d i s a g r e e .  I n  t h e  f i r s t  p l a c e  

n e i t h e r  t h i s  nor  any F l o r i d a  Court  has  he ld  t h a t  A p p e l l a n t ' s  

sen tence  was d e f i c i e n t  i n  any r e s p e c t s .  Appe l lan t  was resen tenced  

because t h e  Court  of Appeals f o r  t h e  E leven th  C i r c u i t  determined 

t h a t  c e r t a i n  c o n s t i t u t i o n a l  d e f i c i e n c i e s  had occur red  a f t e r  t h e  j u r y  

had rendered i t s  recommendation of death .  Proff  i t t  v.  Wainwright,  

685 F.2d 1227 (1 1 t h  C i r .  1982). I n t e r e s t i n g l y ,  ano the r  pane l  of 

t h a t  same Eleven th  C i r c u i t  has  s t a t e d  t h a t  Proff  i t t  v.  Wainwright 

a has  no p r e c e d e n t i a l  va lue  -----  a t  l e a s t  w i t h  r e s p e c t  t o  i t s  

a n a l y s i s  of t h e  agg rava t ing  c i rcumstances .  See  Alvord v .  

Wainwright,  725 F.2d 1282 (11 th  C i r .  1984).  

Aside from t h e  c o n s t i t u t i o n a l  e r r o r  it found t o  e x i s t  w i th  

r e s p e c t  t o  agg rava t ing  f a c t o r s  t h e  E leven th  C i r c u i t  found two o t h e r  

c o n s t i t u t i o n a l  e r r o r s ,  bu t  n e i t h e r  involved t h e  j u r y ,  both having 

occur red  a f t e r  t h e  j u r y  had made i t s  recommendation. One of t h e s e  

two a l l e g e d  c o n s t i t u t i o n a l  e r r o r s  concerned t h e  tes t imony of D r .  

Co f f e r  who t e s t i f i e d  wh i l e  a p p e l l a n t  was absen t  from t h e  c o u r t  room 

a t  t h e  p o s t  t r i a l  ad hoc proceedings .  The Eleven th  C i r c u i t  h e l d  

t h a t  a l though t h e  t r i a l  had t e rmina t ed ,  t h e  h e a r i n g  was a  c r i t i c a l  

s t a t e  of t h e  s en t enc ing  proceedings  and t h a t  counse l  could n o t  waive 

h i s  presence.  P r o f f i t t  v. Wainwright,  685 F.2d a t  1256-1261 and 706 

F.2d 31 1 (1 983) (on p e t i t i o n  f o r  r e h e a r i n g ) .  The second concerned 
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c o n s i d e r a t i o n  of D r .  S p r e h e ' s  r e p o r t  by t h e  t r i a l  judge i n  imposing 

sen tence  wi thout  a l lowing  a p p e l l a n t  t o  c r o s s  examine D r .  Sprehe.  

P r o f f i t t  v. Wainwright,  685 F.2d a t  1251-1255. S i n c e  D r .  Sprehe  

examined P r o f f i t t  and rendered h i s  r e p o r t  t o  t h e  t r i a l  judge a f t e r  

t h e  j u ry  had rendered i t s  recommendation t h e  j u r y  never  had t h i s  

r e p o r t  and any e r r o r  wi th  r e s p e c t  t o  t h i s  r e p o r t  cannot be deemed t o  

have impl ica ted  t h e  j u r y .  

Thus f a r  t h e  f e d e r a l  c o u r t s  have r e fused  t o  r e q u i r e  a  new j u r y  

s en t enc ing  proceeding.  Judge William T e r r e l l  Hodges, United S t a t e s  

D i s t r i c t  Judge has  r e fused  t o  s o  o r d e r  ( R  3 ) .  I t  may be t h a t  t h e  

Eleventh  C i r c u i t  Cour t  of Appeals w i l l  e v e n t u a l l y  hold  t h a t  one 

should have been ----  a l though  i n  l i g h t  of Spaziano v .  F l o r i d a ,  35 

C r .  L .  3199 (1984) which he ld  t h a t ,  c o n s t i t u t i o n a l l y ,  j u r y  

s en t enc ing  i s  n o t  r e q u i r e d ,  we doubt one could be o rdered  by t h e  

f e d e r a l  c o u r t s .  Neve r the l e s s ,  t h i s  Cour t ,  n o t  having found any 

c o n s t i t u t i o n a l  i n f i r m i t i e s  i n  a p p e l l a n t ' s  o r i g i n a l  s en t ence ,  should  

n o t  o r d e r  a  new j u r y  s en t enc ing  proceed ing  p r e d i c a t e d  on t h e  

E leven th  C i r c u i t  ' s d e c i s i o n .  I f  j u r y  s en t enc ing  proceedings  a r e  

deemed by t h i s  c o u r t  t o  have been n e c e s s i t a t i v e  i t  should s o  o r d e r  

only  on t h e  b a s i s  of what it cons ide r s  i s  t h e  F l o r i d a  law and n o t  on 

what t h e  E leven th  C i r c u i t  may th ink  F l o r i d a  law should be. Compare 

W i t t  v .  S t a t e ,  387 So.2d 922 (F l a .  1980). 

Th i s  c o u r t  has  he ld  t h a t ,  where t h e  e r r o r  t h a t  had been 

committed had no e f f e c t  on t h e  j u r y ,  ano the r  j u r y  p roceed ing  was 

unnecessary .  Funchers v .  S t a t e ,  399 So.2d 356 (F l a .  1982) ,  Menendez 

v .  S t a t e ,  419 So.2d 312 (F l a .  1981). 

a 



P r o f f i t t  argues t h a t  he should have another jury because the  

o r i g i n a l  jury v e r d i c t  was rendered on the  bas i s  of h i s  1974 

counse l ' s  misguided understanding of the  death penal ty s t a t u t e .  

(Appel lant ' s  br ie f  p. 40).  As we have he re in  above pointed o u t ,  

t h i s  i s  incor rec t .  Counsel then ,  a s  a  counsel now, made a  t a c t i c a l  

decis ion as  t o  how t o  proceed. As pointed out above, P r o f f i t t ' s  

1974 counsel gave many reasons why he did not  present  cha rac te r  

evidence before t h e  jury.  

He a l s o  argues t h a t  s ince  the  present  judge excluded D r .  

Crumbley's testimony he should be allowed a  new jury  t o  consider  

cha rac te r  evidence,  absent D r .  Crumbley's testimony. S u f f i c e  i t  t o  

say t h a t  P r o f f i t t  i n  1974 was found t o  have rendered e f f e c t i v e  

r ep resen ta t ion ,  P r o f f i t t  v. Wainwright, supra,  and t h a t  h i s  present  

a counsel i s  bound by h i s  1974 counse l ' s  t a c t i c a l  dec is ion  t o  allow 

D r .  Crumbley's testimony. This w i l l  be more f u l l y  discussed i n  the  

cross  appeal. 

Next P r o f f i t t  argues t h a t  the  jury was improperly ins t ruc ted  i n  

seve ra l  r e spec t s .  (Appel lant ' s  br ie f  p  43-45). That is  a  mat ter  

t h a t  should have been ra i sed  i n  h i s  f i r s t  d i r e c t  appeal.  Moreover, 

no objec t ions  t o  the  i n s t r u c t i o n s  were interposed.  

Understandably, Proff i t t  wants t o  t r y  again with a  jury.  

Under h i s  i s s u e  A (Appel lant ' s  br ief  p  27) and under t h i s  i s sue  

Appellant,  r e l y i n g  on Tedder v. S t a t e ,  322 So.2d 908 (Fla .  1975) and 

i t s  progency suggests  t h a t  a  new jury proceeding i s  mandated. 

E s s e n t i a l l y ,  Appellant argues t h a t  s ince  a  new sentence was required 

he should be allowed t o  present  t o  a  jury  the  same m i t i g a t i n g  

e 



evidence he  presen ted  t o  t h e  s en t enc ing  judge,  bu t  which h i s  1974 

counsel  opted no t  t o  p r e s e n t .  He reasons ,  of course ,  t h a t  i f  he i s  

succes s fu l  i n  g e t t i n g  t h e  ju ry  n o t  t o  recommend death  t h e  t r i a l  

judge would be precluded from o v e r r i d i n g  t h e  j u r y ,  absen t  a  showing 

of c l e a r  and convincing evidence j u s t i f y i n g  imposi t ion of t h e  death 

sen tence .  

There a r e  s e v e r a l  reasons  why h i s  argument is flawed. 

The f i r s t  is t h a t ,  a s  we have seen ,  P r o f f i t t  v .  Wainwright d id  

no t  r e q u i r e  new ju ry  sen tenc ing  proceedings .  A l l  t h a t  was requi red  

was f o r  t h e  sen tenc ing  a u t h o r i t y  t o  g ive  P r o f f i t t  an oppor tun i ty  t o  

c r o s s  examine D r .  Spehe before  s en t enc ing  and t o  have P r o f f i t t  

p r e s e n t  dur ing  D r .  C o f f e r ' s  test imony. 

The second is  t h a t  n e i t h e r  Tedder nor i t s  essence r e q u i r e  a  new 

j u r y  sen t enc ing  proceeding.  A s  we have seen  j u r y  sen tenc ing  i s  n o t  

c o n s t i t u t i o n a l l y  requi red .  Spaziano v.  F l o r i d a ,  35 C r .  L .  3199 

(1 984). F l a .  S t a t .  921 .I41 (3) (1983) i s  s i l e n t  a s  t o  any s tandard  

by which a  t r i a l  judge may ove r r ide  a  j u ry  recommendation. The f a c t  

i s  s e c t i o n  (3) appears t o  a l low a  t r i a l  judge t o  impose a  dea th  

s en t ence ,  r e g a r d l e s s  what t h e  ju ry  recommends, a s  long a s  t h e  judge 

f i n d s  t h e  m i t i g a t i n g  c i rcumstances  do n o t  outweigh t h e  aggrava t ing .  

The Tedder s t anda rd  was j u d i c i a l l y  c r ea t ed  by t h i s  Court and should 

be l i m i t e d  t o  t h e  f a c t u a l  s e t t i n g  i n  which it a r o s e :  one where a  

j u ry  has recommended a  sentence of l i f e  imprisonment and t h e  judge,  

a s  t h e  sen tenc ing  a u t h o r i t y  chooses t o  ove r r ide  t h e  j u r y  

recommendation. 

The ju ry  does n o t  sen tence  i n  F l o r i d a .  The judge i s  t h e  

sen tenc ing  a u t h o r i t y .  The ju ry  only recommends a s  t h e  conscience 



a of t h e  community. McCaskil l  v .  S t a t e ,  344 So.2d 1276 ( F l a .  1977). 

While a  j u r y  recommendation may m i l i t a t e  a g a i n s t  t h e  presumpt ion 

t h a t  dea th  is p r o p e r  Wil l iams v .  S t a t e ,  386 So.2d 538 ( F l a .  1980) 

and,  wh i l e  t h e  j u r y  may be i n s t r u c t e d  a s  t o  a g g r a v a t i n g  and 

m i t i g a t i n g  c i r cums t ances ,  it does n o t  make s p e c i f i c  f i n d i n g s  a s  t o  

what a g g r a v a t i n g  and m i t i g a t i n g  c i rcumstances  e x i s t .  Th i s  i s  

because i t s  recommendation on ly  echos whether  t h e  community would 

approve t h e  dea th  p e n a l t y  i n  any p a r t i c u l a r  c a se .  Bu t ,  r e g a r d l e s s  

what t h e  j u r y  recommends, i f  t h e  judge cannot  f i n d  any a g g r a v a t i n g  

c i rcumstance  which makes a  defendant  e l i g i b l e  f o r  t h e  dea th  p e n a l t y  

h e  cannot  impose t h e  dea th  s en t ence .  

I n  t h e  i n s t a n t  c a s e  t h e  j u r y  echoed t h e  f e e l i n g s  of t h e  

community t h a t  t h e  dea th  s en t ence  was a p p r o p r i a t e .  We do n o t  know 

on what b a s i s  i t  d i d  t h i s ,  s i n c e  t h e  j u r y  i s  n o t  r e q u i r e d  t o  make 

s p e c i f i c  f i n d i n g s .  The p o i n t  i s ,  however, t h a t  t h e  j u r y  has  a l r e a d y  

spoken and it is  unnecessa ry  f o r  ano the r  j u r y  t o  a g a i n  v o i c e  t h e  

community's thoughts  on t h i s  c a se .  

T h i r d l y ,  I n  s eek ing  a n o t h e r  t r y  a t  t h e  j u r y ,  a p p e l l a n t  a r g u e s  

t h a t  i f  he  were now al lowed t o  p r e s e n t  h i s  c h a r a c t e r  and m i t i g a t i n g  

evidence  t h e  j u r y  might  n o t  now recommend a  dea th  s en t ence .  Th i s  i s  

n o t  a  s i t u a t i o n  where a p p e l l a n t  c la ims  he  has  newly d i s cove red  

m i t i g a t i n g  ev idence .  I t  is  m a n i f e s t l y  c l e a r  t h a t  h i s  p r ev ious  

counse l  was w e l l  aware of t h i s  evidence  and made a  t a c t i c a l  d e c i s i o n  

n o t  t o  u s e  i t ,  o p t i n g  i n s t e a d  t o  u t i l i z e  D r .  Crumbley's t e s t imony  t o  

e s t a b l i s h  t h a t  a p p e l l a n t  was under  extreme menta l  o r  emot iona l  

d i s t r e s s  and t h a t  h i s  c a p a c i t y  t o  a p p r e c i a t e  t h e  c r i m i n a l i t y  of h i s  



conduct and t o  conform h i s  conduct t o  the  requirements of law was 

s u b s t a n t i a l l y  impaired. P r o f f i t t  v. Wainwright, 685 F.2d a t  

1243-1 244. One need only compare the  witnesses  t h a t  t e s t i f i e d  a t  

the  hearing below (R 232-307) with the  witnesses  discussed a t  i d  

1240 t o  see  t h a t  they were the  same. 

I n t e r e s t i n g l y ,  present  counsel c r i t i c i z e d  former counse l ' s  

t a c t i c a l  dec is ion  and contended i t  cons t i tu ted  ine f fec t iveness .  I d .  

1243-1 245. (Fa i lu re  t o  ob jec t  t o  admission of Crumbley Testimony) 

and I d  1357-1 248 ( F a i l u r e  t o  Present  Character Witnesses).  

Succeeding i n  obta in ing  a new sentence,  p resen t  counsel chose 

ins tead  t o  move, success fu l ly ,  t o  suppress D r .  Crumbley's testimony, 

thereby removing the  s t a t u t o r y  mental mi t iga t ing  circumstances from 

considerat ion by the  judge and opt ing  f o r  cha rac te r  evidence. This 

t a c t i c a l  dec is ion ,  as  we have seen,  proved no more successfu l  i n  

convincing t h e  judge aga ins t  imposition of the  death sentence.  Were 

Appellant claiming t o  have "newly discovered evidence" t o  present  a t  

the  penal ty phase it would not  q u a l i f y  a s  such, not  only because it 

is  not  newly discovered but because it is  not such evidence t h a t  

would preclude imposit ion of the  death sentence.  Hallman v. S t a t e ,  

371 So.2d 482 (Fla .  1979). Since no e r r o r  o r  def iciency occurred 

with respect  t o  t h e  jury a t  the  penalty phase and s i n c e  such 

evidence could not  even qua l i fy  under the  newly discovered evidence 

r u l e  we f a i l  t o  s e e  why appel lan t  should now be e n t i t l e d  t o  t r y  

again v i a  a new tack.  As f a r  a s  the  jury  is  concerned P r o f f i t t  has 

had h i s  day in  cour t .  



ARGUMENT ON CROSS APPEAL 

ISSUE 

THE LOWER COURT ERRED I N  EXCLUDING THE TESTIMONY 
OF DR.  CRUMBLEY FROM CONSIDERATION I N  VIEW OF 
THE FACT THAT HIS PREVIOUS COUNSEL HAD WAIVED 
THE PSYCH1 ATRI ST/PATI ENT PRIVILEGE FOR 
SENTENCING PURPOSES. 

As the  statement of the  f a c t s  p e r t a i n i n g  t o  t h i s  cross  appeal 

d i s c l o s e s ,  P r o f f i t t '  s 1974 counsel s p e c i f i c a l l y  waived t h e  

p s y c h i a t r i s t / c l i e n t  p r i v i l e g e  and allowed D r .  Crumbley t o  t e s t i f y  

before t h e  jury a t  the  sentencing phase of the  t r i a l .  This was, as  

we have seen,  a t a c t i c a l  decis ion on the  p a r t  of counsel because 

counsel f e l t  t h a t  through D r .  Crumbley he could prove two s t a t u t o r y  

mi t iga t ing  circumstances;  v i z :  t h a t  P r o f f i t t  was under extreme 

mental o r  emotional s t r e s s  when he committed t h e  murder and t h a t  

Proff i t t ' s  capaci ty  t o  apprec ia te  the  c r imina l i ty  of h i s  conduct and 

t o  conform h i s  conduct t o  the  requirements of law was s u b s t a n t i a l l y  

impaired. P r o f f i t t  v.  Wainwright, 685 F.2d a t  1243-1244. 

Whether one agrees or  disagrees  with the  dec is ion  it was a 

reasonable one. His 1974 counsel has ,  i n  f a c t ,  been determined t o  

have rendered e f f e c t i v e  representa t ion .  P r o f f i t t  v. Wainwright, 

supra. I n  F a r e t t a  v.  C a l i f o r n i a ,  422 U.S. 806, 820 (1 979) the  Court 

was ca re fu l  t o  po in t  out  t h a t  once a defendant accepts  counse l ' s  

representa t ion  he a l l o c a t e s  t o  counsel the  power t o  make dec is ions :  

I t  is t r u e  t h a t  when a defendant chooses t o  have 
a lawyer manage and present  h i s  case,  law and 
t r a d i t i o n  may a l l o c a t e  t o  the  counsel the  power 
t o  make binding dec is ions  of t r i a l  s t r a t e g y  in  
many a reas .  * * * 
This a l l o c a t i o n  can only be j u s t i f i e d ,  however, 
by the  defendant ' s  consent a t  the  o u t s e t ,  t o  
accept counsel as h i s  r ep resen ta t ive .  

I d  a t  820-821 



Consequently, while an accused may r e j e c t  the  a s s  i s  tance of 

counsel ,  once he accepts  counse l ' s  r ep resen ta t ion  it must be assumed 

t h a t  he does o r  w i l l  concur in  counse l ' s  t a c t i c a l  dec is ions  in  a l l  

but perhaps the  most l imi ted  s i t u a t i o n s  and it does not  s u f f i c e  f o r  

him t o  say years  l a t e r  t h a t  he was not aware of the  consequences. 

The J u s t i c e s  of the  Supreme Court of t h e  United S t a t e s  have 

expressed i t  t h i s  way on numerous occasions: 

Although t r i a l  s t r a t e g y  adopted by counsel 
without p r i o r  consul ta t ion  with an accused w i l l  
n o t ,  where the  circumstances a r e  except ional ,  
preclude the  accused from a s s e r t i n g  
c o n s t i t u t i o n a l  claims, see  Whitus v. Balkcom, 
333 F2d 496 (CA 5th  C i r  1964), we think t h a t  t h e  
d e l i b e r a t e  bypassing by counsel of the  
contemporaneous-objection r u l e  a s  a  p a r t  of 
t r i a l  s t r a t e g y  would have t h a t  e f f e c t  i n  t h i s  
case.  

Henry v.  Miss i s s ipp i ,  
379 U.S. 443. 451-452 

Under our adversary system, once a  defendant has 
the a s s i s t a n c e  of counsel t h e  v a s t  a r ray  of 
t r i a l  dec is ions ,  s t r a t e g i c  and t a c t i c a l ,  which 
must be made before and during t r i a l  r e s t s  with 
the  accused and h i s  a t torney .  Any o the r  
approach would rewri te  the  du t i e s  of t r i a l  
judges and counsel in  our l e g a l  system. 

E s t e l l e  v. Williams, 
425 U.S. 501, 512 
(1 976) 

Once counsel i s  appointed,  the  day-to-day 
conduct of the  defense r e s t s  with the  a t to rney .  
He, not  the  c l i e n t ,  has the  immediate --- and 
u l t ima te  - - -  r e s p o n s i b i l i t y  of deciding i f  and 
when t o  o b j e c t ,  which wi tnesses ,  i f  any, t o  
c a l l ,  and what defenses t o  develop. Not only do 
these  dec is ions  r e s t  with the  a t to rney ,  but such 
dec is ions  must as  a  p r a c t i c a l  ma t t e r ,  be made 
without consul t ing  the  c l i e n t .  

Wainwright v. Sykes, 
433 U.S. 7 3  
(1977) Chi:; :ustice Burger, 
concurring. 



"If counsel i s  t o  have t h e  r e s p o n s i b i l i t y  f o r  
conducting a  contested cr iminal  t r i a l ,  q u i t e  
obviously he must have the  au thor i ty  t o  make 
important t a c t i c a l  decis ions promptly as  a  t r i a l  
progresses .  The very reasons why counse l ' s  
p a r t i c i p a t i o n  i s  of such c r i t i c a l  importance i n  
a s su r ing  a  f a i r  t r i a l  f o r  the  defendant,  see  
Powell v. Alabama, 287 US 45, 68-69, [77 L.Ed 
158, 53 S.Ct. 55, 84 ALR 5271 ,... make it 
inappropr ia te  t o  requi re  t h a t  h i s  t a c t i c a l  
decis ions always be personal ly  approved, o r  even 
throughly understood, by t h i s  c l i e n t .  
Unquestionably, assuming t h e  lawyer 's  
competence, the c l i e n t  must accept t h e  
consequences of h i s  t r i a l  s t r a t e g y .  A r u l e  
which would requ i re  the  c l i e n t ' s  p a r t i c i p a t i o n  
i n  every dec is ion  t o  o b j e c t ,  o r  not  t o  o b j e c t ,  
t o  prof fered  evidence would make a  shambles of 
order ly  procedure." 

Wainwright v. Sykes, 433 U.S. 72 95 
foo tno te  2 M r .  J u s t i c e  Stevens,  
concurring. 

We have quoted extens ive ly  from these  cases because it i s  

important t o  emphasize t h a t  counse l ' s  dec is ions  a r e  binding on t h e  

c l i e n t  even where he does not consul t  with h i s  c l i e n t  or  even where 

not  thoroughly understood by the c l i e n t .  Nevertheless i n  the  

i n s t a n t  case,  P r o f f i t t ' s  1974 counsel did consul t  with P r o f f i t t .  We 

know t h i s  because counsel so s a i d  while P r o f f i t t  was present  (See 

quote p . 3 he re in  above) . 
Although D r .  Crumbley's testimony was considered by the  ju ry  

and by the  t r i a l  judge i n  1974, and although the  f e d e r a l  cour ts  did 

not  f i n d  any e r r o r  whith respect  t o  i t ,  t he  lower cour t  excluded i t  

from cons idera t ion  because P r o f f i t t  t e s t i f i e d  i n  1984 he was not  

aware of the  consequences of such waiver when he waived and because 

h i s  counsel had waived only f o r  ' ' . . . for  purposes t h i s  p a r t i c u l a r  

proceeding" (T .R.  497). 
n. 



A waiver i s  an i n t e n t i o n a l  re l ingu ishment  of a  known r i g h t .  

Johnson v .  Z e r b s t ,  304 U.S. 458 (1 938) For t h e  waiver t o  be 

e f f e c t i v e  you have t o  be aware of t h e  r i g h t  and i n t e n t i o n a l l y  

r e l i n g u i s h  i t .  I t  i s  unnecessary ,  however, t h a t  i t  be i n t e l l i g e n t l y  

made knowing a l l  p o s s i b l e  consequences t h a t  may r e s u l t  from i t .  

Schneckloth  v .  Bustamonte, 412 U.S. 218 (1973) a t  235. For i n s t a n c e  

i n  Murch v .  Mottram, 409 U.S. 41 (1 972) a  defendant  withdrew i n  

s t a t e  c o u r t  a  c la im ". . .wi thout  p r e j u d i c e . .  ." I d .  42,  i n  s p i t e  of 

t he  admonit ion by t h e  c o u r t  t h a t  it might c o n s t i t u t e  a  waiver  of t h e  

c la im.  Subsequent ly ,  he  p re sen t ed  t h e  c la im i n  f e d e r a l  habeas and 

t e s t i f i e d  i n  f e d e r a l  d i s t r i c t  c o u r t  t h a t  " . . .he  d id  n o t  i n t end  t o  

waive. .  . " I d  46. The Supreme Cour t ,  i n  ho ld ing  t h a t  h i s  a c t i o n s  

c o n s t i t u t e d  a  waiver  b ind ing  on him, s a i d :  

I I ... 
" e l e  
t h e  
and 

a  s t a t e  p r i s o n e r  may no t  d e l i b e r a t e l y  
: c t "  n o t  t o  comply wi th  t h e  i n t e r p r e t a t i o n  of 
s t a t e  p rocedura l  s t a t u t e  by t h e  s t a t e  c o u r t ,  
t hen  a s s e r t  i n  f e d e r a l  c o u r t  t h a t  no r i g h t s  

were waived because he  d id  n o t  have t h e  
s u b j e c t i v e  i n t e n t  t o  waive h i s  c o n s t i t u t i o n a l  
c la ims .  

I d  a t  46 

Consequently,  r e g a r d l e s s  what P r o f f i t t  s u b j e c t i v e l y  in tended h e  

was bound by h i s  o b j e c t i v e  waiver .  See  a l s o  I n  Re Grand Jury  

I n v e s t i g a t i o n  of Ocean T r a n s p o r t a t i o n .  604 F.2d 672 (D.C. C i r  1979) 

( I n t e n t  t o  waive,  n o t  necessary  f o r  waiver ,  a  p r i v i l e g e  waived by 

f i r s t  counse l ,  b ind ing  on second) 

Moreover, he cannot  c la im,  a s  t h e  lower c o u r t  e r roneous ly  

r u l e d ,  t h a t  t h e  waiver  was l i m i t e d  t o  t h e  1974 proceed ings .  Once a  

p r i v i l e g e  i s  waived i t  cannot  be revoked. Hamilton v .  Hamilton 



a S t e e l  Corpo ra t i on ,  409 So.2d 1 1  1 1  ( F l a .  4 t h  DCA 1982).  There is no 

such t h i n g  a s  a l i m i t e d  waiver .  I n  r e  Weiss 596 F.2d 1185 ( 4 t h  C i r  

1979) )  The Permian Corpora t ion  v .  United S t a t e s ,  665 F.2d 1214 

(1 981 ) . 
CONCLUSION 

Based on t h e  above and f o r e g o i n g  arguments and a u t h o r i t i e s  

t h e  s en t ence  of dea th  should  be a f f i rmed .  Moreover, t h e  lower 

c o u r t '  s r u l i n g  exc lud ing  D r .  Crumbley' s tes t imony should be 

r eve r sed .  
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