
I N  THE SUPREME COURT 

O F  F L O R I D A  

CASE NO. 6 5 , 5 0 1  ----  flmF7 
g?+ ' 

0 s )  , id:! CHARLES WILLIAM P R O F F I T T ,  .- 

S T A T E  O F  F L O R I D A ,  

A P P E L L E E  

A P P E A L  FROM THE C I R C U I T  COURT I N  
AND F O R  HILLSBOROUGH COUNTY 

S T A T E  OF F L O R I D A  

I N I T I A L  B R I E F  O F  APPELLANT 

I R W I N  J. BLOCK 
F I N E  JACOBSON BLOCK ENGLAND 

K L E I N  COLAN AND S I M O N ,  P . A .  
2 4 0 1  D o u g l a s  R o a d  
P . O .  B o x  1 4 0 8 0 0  
M i a m i ,  F l o r i d a  33134 
( 3 0 5 )  446-2200 

DAVID S. GOLUB 
S I L V E R ,  GOLUB AND SANDAK 
1 8 4  A t l a n t i c  S t r ee t  
Stamford ,  C o n n e c t i c u t  0 6 9 0 4  
( 2 0 3 )  325-4491 

ATTORNEYS F O R  APPELLANT 



TABLE OF CONTENTS 

TABLE 

TABLE 

HISTORY 

CONTENTS 

AUTHORITIES 

OF THE PROCEEDINGS 

................................... STATEMENT OF THE FACTS 

.................... A. The Guilt/Innocence Trial. 

..................... B. The 1974 Penalty Hearing. 

C. The 1984 Resentencing Proceedings. ............ 
.................................. SUIYMARY OF THE ARGUMENT 

ARGUMENT 

A. THE "COLD, CALCULATED AND PREMEDITATED" 
AGGRAVATING FACTOR IS NOT SUPPORTED BY THE 
EVIDENCE AND, IN THE CIRCUMSTANCES OF MR. 
PROFFITT'S CASE, CANNOT BE APPLIED RETRO- ................ ACTIVELY TO SENTENCE HIM TO DEATH. 

1. The Factor is Not Supported by the 
Evidence. ..................................... 
2. Retroactive Application of the Factor 
is Barred by the -- Ex Post Facto, Due 
Process, Right to Counsel, Privilege 
Against Self-Incrimination, Equal 
Protection and Cruel and Unusual Punish- 
ment Provisions of the Florida and 
United States Constitutions. .................. 

a. Application of the Factor Did 
Not "Inure to [Mr. Proffittls] 
Benefit" and Therefore Violated Ex - - - 
Post Facto Prohibitions. .................. 
b. The Factor Cannot Be Applied 
Because Mr. Proffitt Has Been Denied 
the Benefit of Jury Consideration 
of Its Applicability. ..................... 

PAGE 

i 

iii 

1 

3 

3 

5 

6 

11 



c.  A p p l i c a t i o n  o f  t h e  F a c t o r  W o u l d  
V i o l a t e  Mr. P r o f f i t t ' s  R i g h t s  t o  D u e  
P r o c e s s  o f  Law,  T h e  E f f e c t i v e  A s s i s t a n c e  
o f  C o u n s e l ,  P r i v i l e g e  A g a i n s t  S e l f -  
I n c r i m i n a t i o n ,  E q u a l  P r o t e c t i o n  o f  
t h e  Law a n d  P r o h i b i t i o n  A g a i n s t  C r u e l  
a n d  U n u s u a l  P u n i s h m e n t .  ....................... 2 8  

R. MR. PROFFITT 'S  DEATH SENTENCE I S  EXCESSIVE 
AND DISPROPORTIONATE I N  LIGHT OF H I S  BACKGROUND 
AND CHARACTER AND THE CIRCUMSTANCES OF THE OFFENSE. ... 3 2  

C.  THE TRIAL COURT IMPROPERLY EXCLUDED RELEVANT 
EVIDENCE I N  MITIGATION OF SENTENCE I N  VIOLA'TION 
OF FLORIDA'S DEATH PENALTY STATUTE AND THE EIGHTH 
AND FOURTEENTH AMENDMENTS TO THE UNITED STATES 
CONSTITUTION. ......................................... 3 6  

D. THE TRIAL COURT ERRED I N  DENYING MR. PROFFITT 'S  
MOTION FOR IMPANELING OF A JURY. ...................... 4 0  

CONCLUSION ................................................... 4 7  

CERTIFICATE OF SERVICE ....................................... 
APPENDIX A 



TABLE OF AUTHORITIES 

CASES 

. . ............... A l v o r d  v  S t a t e .  322 So.2d 533  ( F l a  1 9 7 5 ) .  45 

. . .........em.... Aranqo  v  S t a t e .  411  So.2d 1 7 2  ( F l a  1 9 8 2 )  45  

B l a i r  v  . S t a t e ,  406 So.2d 1 1 0 3  ( F l a  . 1 9 8 1 )  ................ 25 .  30 

B l a n c o  v  . S t a t e ,  452 So.2d 520 ( F l a  . 1 9 8 4 )  ................ 15 .  1 6 .  1 7 .  19  

Brown v . S t a t e ,  381  So.2d 690 ( F l a  . 1 9 8 0 )  ................. 25 ,  28.  30 

. C a l d e r  v  B u l l ,  3  U.S. ( D a l l . )  386 (1798 )  ................. 25  

. . ................ C a s t l e  v  S t a t e ,  330 So.2d 1 0  ( F l a  1 9 7 7 )  26 

. ..................... C o l e  v  A r k a n s a s ,  333  U.S. 1 9 6  (1948)  29 

. ................. . Combs v  S t a t e ,  403 So.2d 418 ( F l a  1 9 8 1 )  passim 

. . . Cope land  v  S t a t e ,  435 So.2d 842 ( F l a  App 1 9 8 3 )  ......... 34 

. . D e m p s  v  S t a t e ,  395 So.2d 501  ( F l a  1 9 8 1 )  ................. 44 

. ................... D o b b e r t  v  F l o r i d a ,  432 U.S. 282 (1977 )  25 

. ................ . Drake  v  S t a t e ,  441  So.2d 1079  ( F l a  1 9 8 3 )  18  

. .................. E d d i n q s  v  Oklahoma, 455 U.S. 1 0 4  (1982)  30 .  39 .  41.  42 ,  
47 . ............... . E l l e d g e  v  S t a t e ,  346 So.2d 998 ( F l a  1 9 7 7 )  3 1  

.................... . E s t e l l e  v  S m i t h ,  4 5 1  U.S. 454 (1981)  29 

. .............. . F r a n k l i n  v  S t a t e ,  403 So.2d 975 ( F l a  1 9 8 1 )  14 

. . .......... . Garmon v  S t a t e ,  434 So.2d 1 0 3 6  ( F l a  App 1 9 8 3 )  34 

................... . G o d f r e y  v  G e o r g i a ,  446 U.S. 420 (1980)  20 

. . Gorham v  S t a t e ,  454 So.2d 556 ( F l a  1 9 8 4 )  ................ 1 9  

...................... . G r e e n  v G e o r q i a ,  442 U.S. 95  (1979)  38 .  39 

Gregg  v . G e o r q i a .  428 U.S. 1 5 3  (1976)  ..................... 45  



@ 
G r i f f i n  v . I l l i n o i s .  351  U.S. 1 2  (1956)  .................... 47 

. H a r i c h  v . S t a t e .  437 So.2d 1082  ( F l a  1 9 8 3 )  .a.e............ 45 

~ a r r i s  v . S t a t e .  438 So.2d 787 ( F l a  . 1 9 8 3 )  ................ 1 5 .  1 7 .  18 .  1 9  

..................... H i c k s  v . Oklahoma. 447 U.S. 343  (1980)  47 

. Huckaby v . S t a t e .  343 So.2d 29 ( F l a  1 9 7 7 )  ...............a. 42 

J a c k s o n  v . V i r g i n i a .  443  U.S. 307 (1979 )  ................... 1 9 .  31.  32 

J o n e s  v . S t a t e .  440 So.2d 570 ( F l a  . 1 9 8 3 )  .................. 2  

J u s t u s  v . F l o r i d a .  U.S. - . 79 L.E.2d 726 (1984)  .... 26 

J u s t u s  v . S t a t e .  438 So.2d 358 a . 9 8  . . . . . . . . . . . .  26 

. Lamad l ine  v . S t a t e .  303 So.2d 1 7  ( F l a  1 9 7 4 )  ............... 47 

.................... L e e  v . S t a t e .  294 So.2d 305 ( F l a  . 1 9 7 4 )  30 - 

.................... v . S t a t e .  340 So.2d 474 ( F l a  . 1 9 7 6 )  30.  31  

. L o c k e t t  v Ohio.  438 U.S. 586 (1978 )  ....................... 36.  37.  45 

. Maggard v . S t a t e .  399 So.2d 973  ( F l a  1 9 8 1 )  ................ 29 

. . Mainor  v . S t a t e .  415 So.2d 827  ( F l a  App 1 9 8 2 )  ............ 35 

. Maxwell  v . S t a t e .  443 So.2d 967 ( F l a  1 9 8 3 )  ................ 1 9  

. . McCarnpbell v S t a t e .  421  So.2d 1072  ( F l a  1 9 8 2 )  ............ 46 

. M c C a s k i l l  v . S t a t e .  344 So.2d 1276  ( F l a  1 9 7 7 )  ............. 32 

. ................ McCray v . S t a t e .  416 So.2d 804 ( F l a  1 9 8 2 )  13 .  20 

. Menendez v . S t a t e .  368 So.2d 1 2 7 8  ( F l a  1 9 7 9 )  .............. 28 

. Menendez v . S t a t e .  419 So.2d 312 ( F l a  1 9 8 2 )  .............. passim 

................. Miller v . S t a t e .  373  So.2d 882  ( F l a  . 1 9 7 9 )  42.  44 

.................... M u l l a n e y  v . W i l b u r .  421  U.S. 684 (1975)  45 

. Neary  v . S t a t e .  384 So.2d 8 8 1  ( F l a  1 9 8 0 )  .................. 35 

Norris v . S t a t e .  429 So.2d 688  ( F l a  . 1 9 8 3 )  ................. 35.  45  

• . .................... a O a t s  v S t a t e .  446 So.2d 90 ( F l a  1 9 8 4 )  4 3  



Peavy v . State. 442 So.2d 200 (Fla . 1983) ................ p a s s i m  

Perry v . State. 395 So.2d 170 (Fla . 1980) ................ 36. 37 
Pope v . State. 441 So.2d 1073 (Fla . 1983) ................ 39 
Presnell v . Georqia. 439 U.S 14 (1978) ................... 29 

. . .............. Preston v State. 444 So.2d 939 (Fla 1984) 13. 18. 19. 20 

. ................ Proffitt v Florida. 428 U.S. 242 (1976) 1 

. ............. Proffitt v . State. 315 So.2d 461 (Fla 1975) 1. 32 

Proffitt v . Wainwright. 685 F.2d 1227 (11th Cir . 1982). 
reh . denied. 706 F.2d 311. reh . en banc denied. 708 F.2d - --- . ... 734. - cert . denied. U.S. 104 S.Ct. 508 (1983) 1. 2. 6. 41 - 

. ............. Provence v . State. 337 So.2d 783 (Fla 1976) 44 

Purdy v . State. 343 So.2d 4 (Fla . 1977) .................. 31 
. . .............. Rembert v State. 445 So.2d 337 (Fla 1984) p a s s i m  

. .......... Richardson v State. 437 So.2d 1091 (Fla . 1983) p a s s i m  

. ................. Riley v . State. 366 So.2d 19 (Fla 1978) 25. 29. 30 

Robles v . State. 188 So.2d 789 (Fla . 1966) ............... 32 
Shue v . State. 366 So.2d 387 (Fla . 1978) ................ 31 
Simmons v . State. 419 So.2d 316 (Fla . 1982) .............. 36. 37. 38 

. . . Sirianni v State. 411 So.2d 198 (Fla App 1981) ...... 45 
. . .................. State v Dixon. 283 So.2d 1 (Fla 1973) p a s s i m  

. . ............. State v Williams. 397 So.2d 663 (Fla 1981) 24. 25 

Swan v . State. 322 So.2d 485 (Fla . 1975) ................. 35. 38. 39 
Teffeteller v . State. 439 So.2d 840 (Fla . 1983) .......... 44 
Thompson v . State. So . 2d - . 9 F.L.W. 349 (Sept . 6. 
1984) .................................................. 18. 19 

. . Tedder v State. 322 So.2d 908 (Fla 1975) ............... 27. 46 
Welty v . State. 402 So.2d 1159 (Fla . 1981) ............... 35 



................ @ White  v  . S t a t e .  446 So.2d 1 0 3 1  ( F l a  . 1 9 8 4 )  1 9  

. ................. . Whi te  v  S t a t e .  403 So.2d 3 3 1  ( F l a  1981 )  44 

Williams v  . S t a t e .  397 So.2d 1049  ( F l a  . App . 1 9 8 1 )  ........ 35 

Will iams v  . S t a t e .  386 So.2d 538 ( F l a  . 1 9 7 4 )  .............. 18.  31  

Woodson v  . Nor th  C a r o l i n a .  428 U.S. 280 (1976)  ............ 41  

Weaver v  . Graham. 450 U.S. 24 (1981)  ..................... 24.  25 

W i l s o n  v  . S t a t e .  436 So.2d 908  ( F l a  . 1983)  ................ 18  

STATUTES 

F l a  . S t a t  . S810.01 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  32 
F l a  . S t a t  . S921.141 ....................................... 12 .  20 .  21. 38  

.......................... C h a p t e r  79.353. Laws o f  F l o r i d a  1 2 .  2 1  



HISTORY OF THE PROCEEDINGS 

A p p e l l a n t  C h a r l e s  W .  P r o f f i t t  was i n d i c t e d  o n  J u l y  3 1 ,  1 9 7 3  by 

a H i l l s b o r o u g h  C o u n t y  g r a n d  j u r y  o n  a c h a r g e  o f  m u r d e r  i n  t h e  f i r s t  

d e g r e e .  [T.R. I ] . *  J u r y  t r i a l  commenced o n  March 11, 1 9 7 4  [T.R. 7 4 1 ,  

a n d  Mr. P r o f f i t t  was c o n v i c t e d  o f  f i r s t  d e g r e e  m u r d e r  o n  March 1 3 ,  

1 9 7 4 .  [T.R. 4911.  A f t e r  a p e n a l t y  h e a r i n g  c o n d u c t e d  the same d a y ,  

t h e  j u r y  recommended a s e n t e n c e  o f  d e a t h .  [T.R. 5351.  The t r i a l  c o u r t ,  

B u r n s i d e ,  J . ,  s e n t e n c e d  Mr. P r o f f i t t  t o  d e a t h  o n  March 21 ,  1 9 7 4 .  [T.R. 

5561 .  

Mr. P r o f f i t t ' s  c o n v i c t i o n  a n d  s e n t e n c e  were a f f i r m e d  by t h i s  

C o u r t  o n  May 2 8 ,  1 9 7 5 .  P r o f f i t t  v .  S t a t e ,  315 So.2d 4 6 1  ( F l a .  1 9 7 5 ) .  

T h e  U n i t e d  S t a t e s  Supreme C o u r t  t h e r e a f t e r  g r a n t e d  c e r t i o r a r i  to  

c o n s i d e r  t h e  c o n s t i t u t i o n a l i t y  o f  F l o r i d a ' s  d e a t h  p e n a l t y  s t a t u t e ,  a n d  

h e l d  o n  J u l y  2 ,  1 9 7 6 ,  t h a t  t h e  F l o r i d a  s t a t u t e  d o e s  n o t  o n  i t s  f a c e  

v i o l a t e  t h e  E i g h t h  Amendment p r o h i b i t i o n  o f  c r u e l  a n d  u n u s u a l  p u n i s h m e n t .  

P r o f f i t t  v .  F l o r i d a ,  428 U.S. 242 ( F l a .  1 9 7 6 ) .  The  Supreme C o u r t  d i d  

n o t ,  h o w e v e r ,  a d d r e s s  t h e  a c t u a l  a p p l i c a t i o n  o f  t h e  s t a t u t e  t o  t h e  

f a c t s  o f  Mr. P r o f f i t t ' s  case. - S e e  P r o f f i t t  v .  W a i n w r i g h t ,  685  F.2d 

1 2 2 7 ,  1233-34 n . 2  ( 1 1 t h  C i r .  1 9 8 2 ) ,  - r e h .  d e n i e d ,  706 F.2d 311 ,  e. 
e n  b a n c  d e n i e d ,  708  F.2d 7 3 4 ,  ce r t .  d e n i e d ,  - -- U.S. - , 1 0 4  S . C t .  

508  ( 1 9 8 3 ) .  

* R e f e r e n c e s  t o  t h e  p o r t i o n s  o f  t h e  r e c o r d  f r o m  t h e  1 9 7 4  t r i a l  a n d  
s e n t e n c i n g  a re  c i t e d  h e r e  a s  "T.R." R e f e r e n c e s  t o  t h e  p o r t i o n s  o f  t h e  
r e c o r d  f r o m  t h e  1 9 8 4  r e s e n t e n c i n g  a r e  c i t e d  h e r e  as  "R." 



A f t e r  s t a t e  p o s t - c o n v i c t i o n  r e l i e f  was d e n i e d ,  M r .  P r o f f i t t  

i n s t i t u t e d  a n  a c t i o n  f o r  f e d e r a l  h a b e a s  c o r p u s  r e l i e f  i n  t h e  U n i t e d  

S t a t e s  D i s t r i c t  C o u r t  f o r  t h e  M i d d l e  D i s t r i c t  o f  F l o r i d a .  On Sep t embe r  

1 0 ,  1 9 8 2 ,  t h e  U n i t e d  S t a t e s  C o u r t  o f  A p p e a l s  f o r  t h e  E l e v e n t h  C i r c u i t  

unan imous ly  h e l d  t h a t  t h e r e  had  been  e r r o r  i n  Mr. P r o f f i t t ' s  s e n t e n c i n g  

p r o c e e d i n g s  i n  t h e  t r i a l  c o u r t ' s  c o n s i d e r a t i o n  o f  imprope r  and 

u n s u p p o r t e d  a g g r a v a t i n g  c i r c u m s t a n c e s  ,' i n  t h e  d e n i a l  o f  M r .  P r o f f i t t ' s  

r i g h t  t o  c o n f r o n t a t i o n ,  and  i n  t h e  d e n i a l  o f  h i s  r i g h t  t o  be p r e s e n t  

a t  t h e  s e n t e n c i n g  h e a r i n g . 2  The C o u r t  o f  A p p e a l s  remanded M r .  P r o f f i t t ' s  

case f o r  r e s e n t e n c i n g .  The  S t a t e ' s  p e t i t i o n  f o r  w r i t  o f  c e r t i o r a r i  

was d e n i e d  by t h e  U n i t e d  S t a t e s  Supreme C o u r t  o n  November 20 ,  1 9 8 3 .  

R e s e n t e n c i n g  p r o c e e d i n g s  were convened  i n  t h e  C i r c u i t  C o u r t  f o r  

t h e  C o u n t y  o f  H i l l s b o r o u g h  o n  May 21 ,  1984 .  [R. 561.  M r .  P r o f f i t t ' s  

m o t i o n  t o  i m p a n e l  a new j u r y  o n  t h e  i s s u e  o f  p e n a l t y  was d e n i e d  [R. 

1 5 6 1 ,  a n d  t h e  r e s e n t e n c i n g  was c o n d u c t e d  s o l e l y  b e f o r e  t h e  t r i a l  

c o u r t .  The  t r i a l  c o u r t  a l so  d e n i e d  M r .  P r o f f i t t ' s  m o t i o n  to  b a r  

a p p l i c a t i o n  o f  a s t a t u t o r y  a g g r a v a t i n g  f a c t o r  added  t o  F l o r i d a ' s  d e a t h  

p e n a l t y  s t a t u t e  i n  1 9 7 9 ,  more t h a n  f i v e  y e a r s  a f t e r  h i s  t r i a l  and  t h e  

d a t e  o f  t h e  crime a l l e g e d .  [R. 1121 .  The t r i a l  c o u r t  d i d ,  howeve r ,  

1. T h i s  C o u r t  h a s  t a k e n  a p p r o v i n g  n o t e  o f  t h e  E l e v e n t h  C i r c u i t ' s  
r u l i n g  i n  t h i s  r e g a r d  i n  J o n e s  v.  S t a t e ,  440 So.2d 570 ,  579 ( F l a .  
1 9 8 3 ) .  

2. One member o f  t h e  C o u r t  o f  A p p e a l s  a l so  b e l i e v e d  t h a t  Mr. P r o f f  i t t  
had been  d e n i e d  t h e  e f f e c t i v e  a s s i s t a n c e  o f  c o u n s e l  i n  t h e  p e n a l t y  
p r o c e e d i n g s  by h i s  c o u n s e l ' s  f a i l u r e  t o  p r e s e n t  any u n d e r l y i n g  
e v i d e n c e  or a rgumen t  o f  h i s  c h a r a c t e r  or backg round  a t  t h e  s e n t e n c i n g .  
S e e  P r o f f i t t  v .  W a i n w r i g h t ,  s u p r a  a t  1270-72.  



* g r a n t  Mr. P r o f f i t t ' s  m o t i o n  t o  e x c l u d e  t h e  t e s t i m o n y  o f  D r .  James 

C r u m b l e y ,  a w i t n e s s  c a l l e d  by t h e  S t a t e  a t  t h e  o r i g i n a l  p e n a l t y  

h e a r i n g . 3  [R. 230-311.  A t  t h e  r e s e n t e n c i n g ,  t h e  S t a t e  o f f e r e d  n o  new 

e v i d e n c e  r e g a r d i n g  t h e  c i r c u m s t a n c e s  o f  t h e  o f f e n s e ,  b u t  r e l i e d  o n  t h e  

e v i d e n c e  p r e s e n t e d  a t  t h e  1 9 7 4  t r i a l .  

On May 24 ,  1 9 8 4 ,  t h e  t r i a l  c o u r t ,  G r i f f i n ,  J . ,  r e i m p o s e d  a  

s e n t e n c e  o f  d e a t h  [R. 340-431,  a n d  t h i s  a p p e a l  f o l l o w e d .  

STATELMI~NT OF THE FACTS 

A. T h e  G u i l t / I n n o c e n c e  T r i a l .  

A t  Mr. P r o f f i t t ' s  t r i a l  i n  1 9 7 4 ,  e v i d e n c e  was i n t r o d u c e d  t h a t  

s h o r t l y  b e f o r e  5:00 a.m. o n  J u l y  1 0 ,  1 9 7 3  [T.R. 2 5 1 1 ,  Joe l  Medgebow 

was s t a b b e d  o n c e  i n  t h e  c h e s t  [T.R. 2291 i n  h i s  g r o u n d  f l o o r  a p a r t m e n t  

i n  Tampa, F l o r i d a .  [T.R. 2521 .  

T h e r e  were n o  w i t n e s s e s  t o  t h e  a c t u a l  h o m i c i d e .  T h e  crime was 

d i s c o v e r e d  when Mr. Medgebow's w i f e  awoke a n d  f o u n d  him s i t t i n g  u p  i n  

b e d .  [T.R. 2511.  A c c o r d i n g  t o  Mrs. Medgebow, h e r  h u s b a n d ,  a  w r e s t l i n g  

c o a c h ,  was a  l i g h t  s leeper .  [T.R. 250 ,  2561 .  A f t e r  s h e  awakened  and  

saw h e r  h u s b a n d  h o l d i n g  w h a t  a p p e a r e d  t o  b e  a  r u l e r ,  a  man jumped u p ,  

came a r o u n d  t h e  bed t o  w h e r e  s h e  was a n d  h i t  h e r , ' k n o c k i n g  h e r  down. 

3 .  T h e  S t a t e ' s  m o t i o n  f o r  s t a y  o f  t h e  r e s e n t e n c i n g  t o  a l l o w  a n  a p p e a l  
o f  t h i s  r u l i n g  was d e n i e d  by t h e  t r i a l  c o u r t .  [R. 2311.  T h e  S t a t e  
t h e r e u p o n  i n s t i t u t e d  a n  " a p p e a l "  t o  t h e  D i s t r i c t  C o u r t  o f  A p p e a l s  and  
moved t o  s t a y  t h e  r e s e n t e n c i n g .  T h e  S t a t e ' s  m o t i o n  f o r  s t a y  was d e n i e d  
by t h e  D i s t r i c t  C o u r t  o f  A p p e a l s ,  a n d  t h e  a p p e a l  was c o n s t r u e d  a s  a 
p e t i t i o n  f o r  c e r t i o r a r i .  T h a t  p r o c e e d i n g  h a s  now b e e n  c o n s o l i d a t e d  
w i t h  t h e  S t a t e ' s  cross-appeal i n  t h i s  a c t i o n .  



@ 
[T.R. 2511.  Mrs. Medgebow t h e n  o b s e r v e d  t h e  i n d i v i d u a l  r u n  o u t  o f  

t h e  bedroom. [ I d . ]  - When s h e  g o t  u p  h e  was g o n e .  [ I d . ]  - Mrs. Medgebow 

t h e n  d i s c o v e r e d  t h a t  h e r  h u s b a n d  had b e e n  s t a b b e d  a n d  t h a t  t h e  " r u l e r "  

was a b r e a d  k n i f e .  [Id.; T.R. 282 ;  S t a t e ' s  E x h i b i t  4  ( p h o t o g r a p h )  1 .  

M r .  Medgebow was t a k e n  by a m b u l a n c e  t o  t h e  h o s p i t a l  w h e r e  i t  was 

d e t e r m i n e d  t h a t  h e  was d e a d  o n  a r r i v a l .  T h e  a u t o p s y  r e v e a l e d  t h a t  h e  

had  d i e d  a s  t h e  r e s u l t  o f  a s i n g l e  s t a b  wound i n  t h e  c h e s t .  [T.R. 

2291.  No o t h e r  wounds were i n f l i c t e d .  [ I d . ]  

N o  p h y s i c a l  e v i d e n c e  was i n t r o d u c e d  t o  l i n k  Mr. P r o f f i t t  t o  t h e  

s c e n e  o f  t h e  crime. Mrs. Medgebow was u n a b l e  t o  i d e n t i f y  Mr. P r o f f i t t  

as t h e  i n d i v i d u a l  who had h i t  h e r  o n  t h e  m o r n i n g  o f  t h e  m u r d e r .  [T.R. 

2541 .  T h e  o n l y  t e s t i m o n y  c o n n e c t i n g  Mr. P r o f f i t t  t o  t h e  crime was 

t h a t  o f  Mary B a s s e t t ,  a 1 6 - y e a r  o l d  b o a r d e r  who l i v e d  w i t h  him and  

h i s  w i f e  i n  t h e i r  t r a i l e r .  [T.R. 3671.  Mary B a s s e t t  t e s t i f i e d  t h a t  

a t  a p p r o x i m a t e l y  5:OO-5:30 a.m. o n  t h e  m o r n i n g  o f  J u l y  1 0 ,  1 9 7 3 ,  s h e  

woke u p  a n d  o v e r h e a r d  Mr. P r o f f i t t  a n d  h i s  w i f e  t a l k i n g  i n  t h e i r  bedroom. 

[T.R. 375-761.  Mary B a s s e t t  t e s t i f i e d  t h a t  s h e  o v e r h e a r d  Mr. P r o f f i t t  

s a y  t h a t  h e  had  j u s t  s t a b b e d  a man w h i l e  b u r g l a r i z i n g  a p l a c e ,  a n d  

t h a t  h e  h a d  h i t  a woman a t  t h e  same time. [T.R. 376 ,  3791.  S h e  a l so  

h e a r d  him t e l l  h i s  w i f e  t o  c a l l  t h e  police. [T.R. 379-801. 

T h e r e  was e v i d e n c e  t h a t  o n  t h e  n i g h t  o f  t h e  crime Mr. P r o f f i t t  

l e f t  work a t  a p p r o x i m a t e l y  7:00 p.m. a n d  w e n t  d r i n k i n g  w i t h  s e v e r a l  o f  

h i s  c o - w o r k e r s  a t  a b a r  i n  Tampa. [T.R. 3031.  A l t h o u g h  Mr. P r o f f  i t t  

d i d  n o t  o r d i n a r i l y  s t a y  ou t  pas t  10:OO p.m. [T.R. 3 7 1 1 ,  p a r t i c u l a r l y  



@ when his wife was not with him [T.R. 381-821, that night he remained 

drinking at the bar for approximately seven and one half hours, leaving 

the bar at 3:15 a.m. after it closed. [T.R. 309, 3131. He then drove 

a friend home, talking for a while in the car before departing at approxi- 

mately 3:30-3:45 a.m. [T.R. 310-111. There is no evidence that Mr. 

Proffitt made any statements that night indicating any intention to 

commit a crime. He had no knife with him that night. [T.R. 313; R. 

2361. 

B. The 1974 Penalty Hearinq. 

At the penalty hearing conducted in 1974, the State presented 

the testimony of Dr. James Crumbley, a physician employed by the 

Hillsborough County Sheriff's office as a psychiatric consultant for 

inmates at the Hillsborough County Jail. Crumbley's testimony regarding 

the content of psychiatrist-patient conversations he had with Mr. Proffitt 

was suppressed and excluded by the trial court at Mr. Proffitt's 

resentencing [R. 230-311 and is, therefore, not applicable to this 

appeal. No other testimony was presented at the 1974 sentencing 

proceeding before the jury. 4 

4. In addition to Dr. Crumbley's testimony, the State introduced, 
over defense counsel's objection, a certified copy of a record of con- 
viction of Mr. Proffitt in 1967 for breaking and entering without 
permission in Stamford, Connecticut. [T.R. 494-951 Mr. Proffitt's 
conviction for this offense was vacated by the Connecticut court prior 
to his resentencing. [See defendant's Exs. 1 - 2 and R. 257-591. 
Although the Connecticut offense involved, S53-75, Conn. Gen. Stat., 
was a misdemeanor, see R. 255-56, and although the record of conviction 
indicates that Mr. Proffitt received a suspended sentence, [see R. 
2601, the prosecutor erroneously argued to the jury that Mr. Proffitt 
had previously been convicted of a felony and served time in jail on 
the offense. [T.R. 509, 5121. 

5 



Mr. Proffitt's counsel offered - no evidence at the penalty hearing 

regarding Mr. Proffitt's character or background, believing --as he 

has since testified -- that such information was excluded from consid- 
eration by Florida's death penalty statute. - See Proffitt v. Wainwright, 

supra at 1248. The jury thus heard - no evidence or argument concerning 

Mr. Proffitt's history, marriage, employment record, non-violent back- 

ground, family, difficult upbringing -- or any other element in mitiga- 
tion. 

The jury recommended a sentence of death [T.R. 5351, and the 

trial court accepted the jury's recommendation. [T.R. 5561. 5 

C. The 1984 Resentencing Proceedings. 

At his resentencing in 1984, Mr. Proffitt presented substantial 

evidence concerning his background and character. The evidence in 

mitigation demonstrated that Mr. Proffitt is a non-violent man who 

throughout his life had avoided confrontation. [R. 235, 245, 269, 

279-80, 2901 .6 He has no prior criminal record, nor any history of 

5. The trial court's (1974) findings are not before the Court in this 
appeal. It should be noted, however, that three of the four findings 
relied upon by the trial court in 1974 in support of'the death penalty 
were legally inapplicable or factually unsupported and were not even 
argued by the State at the resentencing. The only remaining factor 
was murder during the course of a burglary. ~roffitt v. ~ainwriqht, 
supra at 1268. 

6. Mrs. Proffitt testified that when she and her husband had a 
disagreement, he would respond by watching television and ignoring her 
or taking a walk. [R. 279-801. Mary Bassett, the boarder, testified 
that Mr. Proffitt could not even cope with having a puppy with distemper 
killed, and her husband had to do it instead. [R. 2461. 



P. 

- violent behavior. [R. 28, 235, 245, 252, 279-801. His co-workers and 

family members testified that they had never seen him in a physical 

fight with another person [R. 235, 245, 252, 2691, nor had they ever 

seen him carry a weapon. [R. 235, 236, 245, 252, 280, 2961. 

Mr. Proffitt comes from a difficult background. His father 

became an alcoholic early in Mr. Proffitt's childhood a£-ter the death 

of Mr. Proffittls baby sister, [R. 264, 2671, and his mother was forced 

to work two jobs to support the family. [R. 2681. Mr. Proffitt and 

his five siblings moved from Virginia to Connecticut, where his parents 

were unable to keep the family living together for a period of time, 

sending the children to different homes to live. [R. 2661. Mr. 

Proffitt grew up living in housing projects and shanties. [R. 263, 

Mr. Proffitt responded to his family situation responsibly by 

starting work at a young age and contributing to the support of his 

family. [R. 2681. After marriage, he continued to be steadily employed, 
7 

supporting his wife (and other family members in need ) until the day 

he was arrested for this offense. [R. 252-53, 268, 2791. He was also 

thoughtful of others in need, opening his home to Mary Bassett and her 

husband "until [they] could get on [their] feet again" after the birth 

7. When Mr. Proffittfs mother was forced to stay at home after an 
operation, Mr. Proffitt stayed with her and took care of her until she 
recovered. [R. 2971. She described him as "a loving, caring boy." 
[R. 2961. 



C) o f  t h e i r  baby.  [R. 2441 .8 H e  was a  good a n d  r e s p o n s i b l e  w o r k e r  who 

g o t  a l o n g  w i t h  w i t h  h i s  f e l l o w  w o r k e r s .  [R. 2 3 4 ,  2 3 5 ,  2 3 6 ,  2521 .  

M r .  P r o f f i t t  h a d  a  " v e r y  l o v i n g ,  h a p p y ,  t e n d e r ,  c a r i n g  r e l a t i o n -  

s h i p "  w i t h  h i s  w i f e ,  w h i c h  h e  h a s  m a i n t a i n e d  t h r o u g h o u t  t h e  t e n  y e a r s  

o f  h i s  i n c a r c e r a t i o n .  [R. 245 ,  253 ,  277-78,  281-821. H i s  m o t h e r ,  

b r o t h e r  a n d  t h r e e  s i s t e r s  h a v e  m a i n t a i n e d  close c o n t a c t  w i t h  h im,  

r e f l e c t i n g  s t r o n g  f a m i l y  t i e s .  [R. 2 7 1 ,  288 ,  293,  3071.  Af ter  h i s  

i n i t i a l  f l i g h t ,  M r .  P r o f f i t t  s u r r e n d e r e d  v o l u n t a r i l y  t o  h i s  b r o t h e r ,  

a S t a m f o r d ,  C o n n e c t i c u t  pol ice o f f i c e r .  [R. 262 ,  2711.  H e  was 

" d i s t r a u g h t , "  " g o i n g  t o  pieces [ a n d ]  ... s o r r y  f o r  e v e r y t h i n g  t h a t  

h a d  h a p p e n e d . "  [R.  2701.  P r i o r  t o  t h e  o f f e n s e ,  h e  had  b e e n  d r i n k i n g  

f o r  close t o  e i g h t  h o u r s .  [R. 2381 . 
M r .  P r o f f i t t  a l so  i n t r o d u c e d  e v i d e n c e  o f  h i s  c h a r a c t e r  a n d  a d j u s t -  

m e n t  i n  p r i s o n .  F a t h e r  R o b e r t  B a k e r ,  a  p r i e s t  who c o u n s e l l e d  i n m a t e s  

o n  d e a t h  row f o r  s e v e r a l  y e a r s ,  t e s t i f i e d  t h a t  M r .  P r o f f i t t  was someone 

who h a s  s i n c e r e  a n d  d e e p l y  h e l d  r e l i g i o u s  b e l i e f s  [R. 2871 a n d  who 

e x p r e s s e d  a r ea l  c o n c e r n  f o r  o t h e r  people. [R. 2881.  F a t h e r  B a k e r  

t e s t i f i e d  t h a t  Mr. P r o f f i t t  h a s  a d j u s t e d  w i t h  u n d e r s t a n d i n g  r a t h e r  

t h a n  h o s i t i l i t y  or a n t a g o n i s m  to  h i s  i n c a r c e r a t i o n  e v e n  t h o u g h  h e  h a s  

n e v e r  b e f o r e  b e e n  i n c a r c e r a t e d .  [R. 2901 .  9  

8 .  Mr. P r o f f i t t  was r e s p o n s i b l e  f o r  c o n v i n c i n g  Mary B a s s e t t ' s  h u s b a n d ,  
who was A.W.O.L., t o  t u r n  h i m s e l f  i n  t o  t h e  m i l i t a r y  a u t h o r i t i e s  a t  
h i s  b a s e .  [R. 2471.  

9 .  F a t h e r  B a k e r  made c lear  t h a t  h e  was o r d i n a r i l y  v e r y  s u s p i c i o u s  o f  
i n m a t e s  t r y i n g  t o  u s e  him or r e l i g i o n ,  b u t  b e l i e v e d  Mr. P r o f f i t t ' s  
r e l i g i o u s  f e e l i n g s  t o  be  g e n u i n e .  [R. 2921.  



I) Father Baker also testified that Mr. Proffitt has unique family 

support [R. 293, 2881, providing a strong potential for future growth. 

[R. 2881. lo There is no evidence of any violent behavior by Mr. 

Proffitt in the ten years he has been on death row. 

At the resentencing, the State presented the testimony of Drs. 

Daniel J. Sprehe and Robert Coffer, two psychiatrists who had been 

appointed by the trial court in 1974 to examine Mr. Proffitt prior to 

his original sentencing. The psychiatrists testified that, in their 

opinions, Mr. Proff itt was competent at the time of his 1974 trial [R. 

181, 1961, was not suffering from any extreme emotional distress at 

the time of the examinations or the crime [R. 181-82, 1961 , and could 
appreciate the criminality of his conduct and conform his conduct to 

the requirements of the law. [R. 180-81, 1971. The doctors' opinions 

were based solely upon their fifty-minute interviews with Mr. Proffitt 

in March 1974. Defendant's objections to the testimony on 

constitutional, statutory and relevancy grounds were denied by the 

trial court. [R. 158-671. 11 

10. Father Baker's testimony pertained to his frequent contacts with 
Mr. Proffitt over a three-year period commencing in 1979. [R. 2941. 
Mr. Proffitt's attempt to proffer evidence concerning his adjustment,, 
character and behavior on death row prior to 1979, in the form of a 
letter from a now-deceased officer at the prison who served as death 
row counsellor, was rejected by the trial court, in response to the 
State's hearsay objection. [See - R. 3041. 

11. It should be noted that the State expressly declined any reliance 
on the written reports prepared by Dr. Sprehe and Dr. Coffer at the 
time of the original sentencing. [R. 186-87, 1981. Such reports are, 
therefore, not part of the record considered by the trial court at the 
1984 resentencing nor included in the record for review by this Court. 



The t r i a l  court r e s e n t e n c e d  M r .  P r o f f i t t  t o  d e a t h ,  f i n d i n g  two 

a g g r a v a t i n g  c i r c u m s t a n c e s ,  o n e  s t a t u t o r y  m i t i g a t i n g  c i r c u m s t a n c e  and  

n o n - s t a t u t o r y  m i t i g a t i n g  e v i d e n c e .  1 2  

1 2 .  The t r i a l  court f o u n d ,  i n  r e l e v a n t  p a r t :  

AS TO AGGRAVATING CIRCUMSTANCES: ( A )  T h a t  t h e  
D e f e n d a n t ,  CHARLES WILLIAM PROFFITT murdered 
JOEL RONNIE MEDGEBOW from a p r e m e d i t a t e d  d e s i g n  
and w h i l e  t h e  D e f e n d a n t ,  CHARLES WILLIAM PROFFITT, 
was engaged  i n  t h e  commission of  a f e l o n y ,  
t o - w i  t: b u r g l a r y .  

(B) T h a t  p r i o r  t o ,  or a f t e r  e n t e r i n g  t h e  l i v i n g  
p r e m i s e s  of  t h e  v i c t i m ,  JOEL RONNIE MEDGEBOW, 
t h e  D e f e n d a n t ,  CHARLES WILLIAM PROFFITT, armed 
h i m s e l f  w i t h  a k n i f e  and t h e r e a f t e r  d i d  murder  
t h e  s a i d  JOEL RONNIE MEDGEBOW by s t a b b i n g  him 
i n  t h e  h e a r t  w i t h  s a i d  k n i f e .  The homic ide  
was commit ted  i n  a c o l d ,  c a l c u l a t e d  and 
p r e m e d i t a t e d  manner w i t h o u t  any  p r e t e n s e  of  
moral or l e g a l  j u s t i f i c a t i o n .  

AS TO MITIGATING CIRCUMSTANCES: . . . ( A )  The 
Defendan t  h a s  no  s i g n i f i c a n t  h i s t o r y  of  p r i o r  
c r i m i n a l  a c t i v i t y .  

( H )  T h a t  t h e  C o u r t  h a s  weighed c a r e f u l l y  t h e  
t e s t i m o n y  of  t h e  D e f e n d a n t ,  CHARLES WILLIAM 
PROFFITT'S, f a m i l y ,  f o r m e r  co-workers ,  r e l i g i o u s  
a d v i s o r  and o t h e r s  i n  a s e a r c h  f o r  m i t i g a t i n g  
f a c t o r s ,  and  h a s  a c c o r d e d  t h a t  t e s t i m o n y  t h e  
w e i g h t  t h e  C o u r t  f e e l s  is a p p r o p r i a t e .  

[R. 27-28].  



SUMMARY OF THE ARGUMENT 

1. The p r i n c i p a l  a g g r a v a t i n g  c i r c u m s t a n c e  r e l i e d  upon by t h e  

t r i a l  c o u r t  i n  s e n t e n c i n g  Mr. P r o f f i t  t o  d e a t h  -- t h a t  t h e  homic ide  

was " c o l d ,  c a l c u l a t e d  and p r e m e d i t a t e d "  -- was i m p r o p e r l y  found  and 

a p p l i e d .  The e v i d e n c e  d o e s  n o t  s u p p o r t  a  f i n d i n g  t h a t  t h e  murder was 

commit ted  w i t h  any  h e i g h t e n e d  l e v e l  o f  p r e m e d i t a t i o n .  R a t h e r ,  t h e  

e v i d e n c e  of  M r .  P r o f f i t t ' s  c h a r a c t e r  and b e h a v i o r  b e f o r e ,  d u r i n g  and 

a f t e r  t h e  o f f e n s e  n e g a t e s  a n y  i n f e r e n c e  t h a t  t h e  murder  was commit ted  

i n  a c o l d ,  c a l c u l a t e d  and  p r e m e d i t a t e d  manner.  Morever ,  s i n c e  t h e  

f a c t o r  was n o t  added t o  t h e  d e a t h  p e n a l t y  s t a t u t e  u n t i l  many y e a r s  

a f t e r  Mr. P r o f f i t t ' s  o f f e n s e  and o r i g i n a l  t r i a l ,  a p p l i c a t i o n  of  t h e  

f a c t o r  a t  M r .  P r o f f i t t ' s  r e s e n t e n c i n g  v i o l a t e d  t h e  - e x  post f a c t o ,  d u e  

process, r i g h t  t o  c o u n s e l ,  p r i v i l e g e  a g a i n s t  s e l f - i n c r i m i n a t i o n ,  e q u a l  

p r o t e c t i o n ,  and c r u e l  and u n u s u a l  punishment  p r o v i s i o n s  of  t h e  F l o r i d a  

and  U n i t e d  S t a t e s  C o n s t i t u t i o n s .  

2. Dea th  i s  a n  e x c e s s i v e  and i n a p p r o p r i a t e  s e n t e n c e  f o r  M r .  

P r o f f i t t  based  o n  h i s  c h a r a c t e r  and background and t h e  c i r c u m s t a n c e s  

o f  t h e  o f f e n s e .  T h e r e  was s u b s t a n t i a l  m i t i g a t i n g  e v i d e n c e  d e m o n s t r a t i n g  

M r .  P r o f f i t t ' s  n o n - v i o l e n t  c h a r a c t e r  and h i s t o r y ,  h i s  l a c k  of  p r i o r  

c r i m i n a l  r e c o r d ,  h i s  close m a r i t a l  and f a m i l y  t i e s ,  h i s  good employment 

r e c o r d ,  h i s  i n t o x i c a t i o n  o n  t h e  n i g h t  o f  t h e  o f f e n s e ,  and h i s  v o l u n t a r y  

s u r r e n d e r  t o  t h e  a u t h o r i t i e s .  M r .  P r o f f i t t  was c o n v i c t e d  of  a  b u r g l a r y -  

homic ide  w i t h o u t  a n y  a d d i t i o n a l  a c t s  of a b u s e  t o  t h e  v i c t i m .  T h i s  

C o u r t  h a s  neve r  s u s t a i n e d  a d e a t h  p e n a l t y  f o r  s u c h  a n  o f f e n s e  f o r  a  

p e r s o n  o f  M r .  P r o f f  i t t ' s  c h a r a c t e r  and  r e c o r d .  



0 3. T h e  t r i a l  c o u r t  i m p r o p e r l y  e x c l u d e d  m i t i g a t i n g  e v i d e n c e  

r e l e v a n t  t o  Mr. P r o f f  i t t ' s  c h a r a c t e r  a n d  b a c k g r o u n d  b e f o r e  a n d  a f t e r  

t h e  o f f e n s e ,  i n  v i o l a t i o n  o f  c o n s t i t u t i o n a l  r e q u i r e m e n t s  as w e l l  a s  

t h e  s t a t u t o r y  p r o v i s i o n s  o f  F l a .  S t a t .  S 9 2 1  . I 4 1  (1) . 
4. T h e  t r i a l  c o u r t  e r r e d  i n  r e s e n t e n c i n g  Mr. P r o f f i t t  w i t h o u t  

b e n e f i t  o f  a new j u r y  r e c o m m e n d a t i o n  o f  s e n t e n c e .  T h e  1 9 7 4  j u r y  

p r o c e e d i n g s  o n  p e n a l t y  c o n t a i n e d  n o  i n f o r m a t i o n  a b o u t  Mr. P r o f f i t t ' s  

c h a r a c t e r  or b a c k g r o u n d  a n d  were t a i n t e d  b y  improper e v i d e n c e ,  a r g u m e n t  

a n d  i n s t r u c t i o n .  

ARGUMENT 

A. THE "COLD, CALCULATED AND PREMEDITATED" AGGRAVATING 
FACTOR I S  NOT SUPPORTED BY THE EVIDENCE AND, I N  THE 
CIRCUMSTANCES OF MR. PROFFITT'S CASE, CANNOT BE APPLIED 
RYTROACTIVELY TO SENTENCE HIM TO DEATH. 

I n  r e s e n t e n c i n g  Mr. P r o f f i t t  t o  d e a t h ,  t h e  t r i a l  c o u r t  r e l i e d  

o n  o n l y  o n e  a g g r a v a t i n g  c i r c u m s t a n c e  t h a t  was i n  e x i s t e n c e  a t  t h e  time 

o f  M r .  P r o f f i t t ' s  1 9 7 4  t r i a l  a n d  o r i g i n a l  s e n t e n c i n g  -- t h a t  t h e  m u r d e r  

was c o m m i t t e d  d u r i n g  a b u r g l a r y .  F l a .  S t a t .  § 9 2 1 . 1 4 1 ( 5 )  ( d )  . As t h i s  

C o u r t  h a s  h e l d ,  t h e  f e l o n y - m u r d e r  f a c t o r  a l o n e  i s  i n s u f f i c i e n t  t o  s u p p o r t  

a s e n t e n c e  o f  d e a t h ,  e v e n  w h e r e  t h e r e  are  n o  m i t i g a t i n g  c i r c u m s t a n c e s .  

S e e  e . q . ,  R e m b e r t  v .  S t a t e ,  4 4 5  S o . 2 d  3 3 7 ,  3 4 0  ( F l a .  1 9 8 4 ) .  - 
A t  Mr. P r o f f i t t ' s  r e s e n t e n c i n g  i n  1 9 8 4 ,  t h e  S t a t e  s o u g h t  t o  

a v o i d  t h e  import o f  R e m b e r t  b y  r e l y i n g  o n  a n  a g g r a v a t i n g  c i r c u m s t a n c e  

a d d e d  t o  t h e  s t a t u t e  i n  1 9 7 9 ,  a r g u i n g  t h a t  t h e  m u r d e r  was c o m m i t t e d  i n  

a " c o l d ,  c a l c u l a t e d  a n d  p r e m e d i t a t e d "  m a n n e r .  F l a .  S t a t .  § 9 2 1 . 1 4 1 ( 5 )  ( i )  

. .. 



0 (Ch. 79-353, Laws o f  F l o r i d a ) .  The t r i a l  c o u r t  r e s e n t e n c e d  M r .  P r o f f i t t  

t o  d e a t h  i n  t h e  f a c e  o f  t h e  s u b s t a n t i a l  s t a t u t o r y  and  n o n - s t a t u t o r y  

m i t i g a t i n g  e v i d e n c e  p r e s e n t e d  a t  t h e  r e s e n t e n c i n g  by r e l y i n g  o n  t h e  

a d d i t i o n a l  f a c t o r .  [R .  271 . 
The c o l d ,  c a l c u l a t e d  and  p r e m e d i t a t e d  f a c t o r ,  howeve r ,  was n o t  

s u p p o r t e d  by t h e  e v i d e n c e  i n  t h i s  case. Moreove r ,  i t  c a n n o t  be  a p p l i e d  

t o  Mr. P r o f f i t t ' s  case w i t h o u t  v i o l a t i n g  h i s  r i g h t s  under  t h e  - e x  post 

f a c t o ,  d u e  p r o c e s s ,  r i g h t  to  c o u n s e l ,  p r i v i l e g e  a g a i n s t  s e l f -  

i n c r i m i n a t i o n ,  e q u a l  p r o t e c t  i o n  and  c r u e l  and  u n u s u a l  p u n i s h m e n t  

p r o v i s i o n s  o f  t h e  F l o r i d a  and  f e d e r a l  C o n s t i t u t i o n s .  

1. The F a c t o r  i s  Not S u p p o r t e d  by t h e  E v i d e n c e .  

T h i s  C o u r t  h a s  h e l d  t h a t  t h e  c o l d ,  c a l c u l a t e d  and p r e m e d i t a t e d  

f a c t o r  o n l y  a p p l i e s  i n  cases where  t h e  e v i d e n c e  e s t a b l i s h e s  a c o n t r a c t  

or e x e c u t i o n - s t y l e  m u r d e r ,  McCray v.  S t a t e ,  416 So .2d  804 ,  807  ( F l a .  

1 9 8 2 ) ,  or a " p a r t i c u l a r l y  l e n g t h y ,  m e t h o d i c a l  or i n v o l v e d  ser ies  o f  

a t r o c i o u s  e v e n t s  o r  a  s u b s t a n t i a l  p e r i o d  o f  r e f l e c t i o n  and  t h o u g h t  by 

t h e  p e r p e t r a t o r . "  P r e s t o n  v .  S t a t e ,  444 So.2d 939 ,  946 ( F l a .  1 9 8 4 ) .  

T h i s  was n o t  s u c h  a crime. 

The e v i d e n c e  o f  Mr. P r o f f i t t ' s  c o n d u c t  and  c h a r a c t e r  b e f o r e ,  

d u r i n g  and  a f t e r  t h e  c r i m e  n e g a t e s  a n y  f i n d i n g  t h a t  h e  a c t e d  f rom a 

c o l d  and  c a l c u l a t e d  i n t e n t  t o  commit a  h o m i c i d e .  M r .  P r o f f i t t  had 

been  d r i n k i n g  f o r  o v e r  s e v e n  h o u r s  o n  t h e  n i g h t  o f  t h e  crime. [T.R. 

309 ,  3131.  H e  made n o  s t a t e m e n t s  t h a t  n i g h t  o f  a n y  c r i m i n a l  i n t e n t i o n s ,  



@ a n d  had  n o  weapon w i t h  h im.  [T.R. 3 1 3 ,  R. 2361.  The  v i c t i m  was s t a b b e d  

o n l y  o n c e  [T.R. 2 2 9 1 ,  w i t h o u t  t o r t u r e  or a b u s e  [ i d . ] ,  a n d  e v e n  more - 
i m p o r t a n t ,  when Mr. P r o f f i t t  r a n  f r o m  t h e  a p a r t m e n t ,  t h e  v i c t i m  was 

v i s i b l y  s t i l l  a l i v e .  [T.R. 2511.  A l t h o u g h  M r .  P r o f f i t t  s t r u c k  P a t r i c i a  

Medgebow w i t h  h i s  f i s t  when s h e  awoke [ i d . ] ,  - h e  made n o  attempt t o  

i n f l i c t  mortal i n j u r i e s  o n  h e r ,  b u t  r a t h e r  f l e d .  [ I d . ] .  - M r .  ~ r o f f i t t  

i m m e d i a t e l y  w e n t  home, w h e r e  h e  c o n f e s s e d  t o  h i s  w i f e  a n d  t o l d  h e r  t o  

c a l l  t h e  police. [T.R. 379-801.  A f t e r  h i s  i n i t i a l  f l i g h t ,  h e  v o l u n -  

t a r i l y  s u r r e n d e r e d  t o  t h e  a u t h o r i t i e s ,  e x p r e s s i n g  remorse o v e r  t h e  

crime a n d  i n a b i l i t y  t o  l i v e  w i t h  h i m s e l f .  [R.  2701 .  H e  h a s  n o  p r io r  

or  s u b s e q u e n t  h i s t o r y  o f  a n y  v i o l e n c e  a n d  n o  c r i m i n a l  r e c o r d .  [R. 2 8 ,  

2 3 5 ,  2 4 5 ,  2 5 2 ,  2 6 9 ,  279-80,  2901.  

T h e s e  f a c t s  -- w h i c h  i n d i c a t e  l i t t l e  i f  a n y  p r e m e d i t a t i o n ,  1 3  

a n d  c e r t a i n l y  n o  p r e v i o u s l y - c o n c e i v e d  h o m i c i d a l  p l a n  -- a re  t h e  o n l y  

e v i d e n c e  r e l a t i n g  t o  p r e m e d i t a t i o n .  T h e r e  is  no e v i d e n c e  i n  t h e  r e c o r d  

as  t o  how t h e  crime o c c u r r e d .  N o  o n e  saw t h e  a c t u a l  crime or t e s t i f i e d  

1 3 .  I n d e e d ,  b e c a u s e  t h e  e v i d e n c e  o f  p r e m e d i t a t e d  m u r d e r  was weak,  t h e  
f e l o n y - m u r d e r  t h e o r y  was p r o m i n e n t  i n  t h e  S t a t e ' s  p r e s e n t a t i o n  t h r o u g h o u t  
t h e  t r i a l ,  p a r t i c u l a r l y  d u r i n g  t h e  v o i r  d i r e  [T.R. 9 9 ,  1 0 0 ,  101-03,  
1 0 5 ,  1 0 7 ,  1 0 9 ,  1 5 6 ,  1 5 7 ,  178-80 ,  189-90 ,  1 9 9 1 ,  a n d  t h e  s t a t e  a t t o r n e y ' s  
c l o s i n g  a r g u m e n t .  [T.R. 437 ,  441 ,  4441.  The  o n l y  a r g u a b l e  e v i d e n c e  o f  
p r e m e d i t a t i o n  was  c i r c u m s t a n t i a l ,  i n f e r e n t i a l  a n d  n e g l i g i b l e ,  w h i l e  
t h e r e  was d i r e c t  e v i d e n c e  of M r .  P r o f f i t t t s  u n l a w f u l  e n t r y  i n t o  t h e  
a p a r t m e n t  ( a n d  t h u s ,  t h e  S t a t e  a r g u e d ,  a  b u r g l a r y )  t h r o u g h  M r .  P r o f f i  t t ' s  
s t a t e m e n t s  t o  h i s  wife. T h e  t r i a l  c o u r t  i n s t r u c t e d  o n  b o t h  f e l o n y -  
m u r d e r  a n d  p r e m e d i t a t e d  m u r d e r  [T.R. 4 7 3 ,  4 7 5 ,  478-791,  a n d  t h e  j u r y  
r e t u r n e d  a g e n e r a l  v e r d i c t  o f  g u i l t .  [T.R. 4911.  I t  i s  more l i k e l y  
t h a n  n o t  u n d e r  t h e s e  c i r c u m s t a n c e s  t h a t  t h e  j u r y  c o n v i c t e d  o n  t h e  f e l o n y -  
m u r d e r  t h e o r y .  See F r a n k l i n  v .  S t a t e ,  403  So.2d 9 7 5 ,  976 ( F l a .  1 9 8 1 ) .  



as t o  t h e  e v e n t s  l e a d i n g  u p  t o  i t s  c o m m i s ~ i o n . ~ ~  T h e r e  was no e v i d e n c e  

o f  how t h e  v i c t i m  was s t a b b e d ,  n o  e v i d e n c e  o f  w h e t h e r  h e  was awake or 

a s l e e p  when a t t a c k e d ,  n o  e v i d e n c e  o f  w h e r e  t h e  murder  weapon,  a b r e a d  

k n i f e ,  had come f r o m ,  no  e v i d e n c e  o f  how t h e  a s s a i l a n t  and  v i c t i m  

e n c o u n t e r e d  e a c h  o t h e r ,  i . e . ,  o f  w h e t h e r  t h e  v i c t i m ,  a w r e s t l i n g  c o a c h  

a n d  l i g h t  s l e e p e r ,  h a d  awakened a n d  c o n f r o n t e d  t h e  d e f e n d a n t ,  no  

e v i d e n c e  o f  t h e  d e f e n d a n t ' s  p r i o r  m o t i v a t i o n  or s t a t e  o f  m i n d ,  n o  

e v i d e n c e  t o  r e f u t e  t h e  l o g i c a l  c o n c l u s i o n  t h a t  t h e  d e f e n d a n t  had b e e n  

s u r p r i s e d  d u r i n g  a b u r g l a r y  o f  t h e  a p a r t m e n t  a n d  h a d ,  i n  p a n i c  a n d  

p e r c e i v e d  s e l f - d e f e n s e ,  a s s a u l t e d  t h e  v i c t i m .  

T h i s  C o u r t  h a s  h e l d  o n  a t  l e a s t  f o u r  o c c a s i o n s  -- o n  f a c t s  

v i r t u a l l y  i d e n t i c a l  t o  t h o s e  h e r e  -- t h a t  e v i d e n c e  o f  a m u r d e r  

c o m m i t t e d  d u r i n g  a r e s i d e n t i a l  b u r g l a r y  d o e s  n o t  w a r r a n t  a f i n d i n g  o f  

c o l d ,  c a l c u l a t e d  a n d  p r e m e d i t a t e d  m u r d e r .  P e a v y  v.  S t a t e ,  442 S o . 2 d  

2 0 0 ,  202 (F la .  1 9 8 3 ) ;  B l a n c o  v .  S t a t e ,  452 So.2d 5 2 0 ,  526  (F la .  

1 9 8 4 ) ;  R i c h a r d s o n  v .  S t a t e ,  437 S o . 2 d  1 0 9 1 ,  1 0 9 4  (F la .  1 9 8 3 ) ;  Harr is  

v .  S t a t e ,  438 So.2d 7 8 7 ,  797-98 (F la .  1 9 8 3 ) .  

I n  P e a v y ,  t h e  v i c t i m  had b e e n  f o u n d  l y i n g  d e a d  of s t a b  wounds 

i n  h i s  bed i n  h i s  a p a r t m e n t ,  w h i c h  had  b e e n  r a n s a c k e d .  T h e r e  was no  

e v i d e n c e  o f  how t h e  m u r d e r  h a d  o c c u r r e d ,  a l t h o u g h  . P e a v y '  s i n v o l v e m e n t  

was e s t a b l i s h e d  by t h e  p r e s e n c e  o f  h i s  f i n g e r p r i n t s  i n  t h e  a p a r t m e n t  

a n d  by h i s  own a d m i s s i o n s .  T h i s  C o u r t  o v e r r u l e d  t h e  t r i a l  c o u r t ' s  

1 4 .  Mrs. Medgebow awoke a f t e r  t h e  crime had  o c c u r r e d .  S h e  had n o  
knowledge  o f  how, when, or e v e n  w h e r e  t h e  s t a b b i n g  had  o c c u r r e d .  S h e  
c o u l d  o n l y  t e s t i f y  t h a t  s h e  awoke a n d  saw h e r  h u s b a n d  s i t t i n g  o n  t h e  
b e d ,  a l i v e ,  h o l d i n g  w h a t  l a t e r  t u r n e d  o u t  t o  be a k n i f e .  [T.R. 251.1. 



a 
f i n d i n g  t h a t  t h e  m u r d e r  was c o l d ,  c a l c u l a t e d  a n d  p r e m e d i t a t e d ,  s t a t i n g :  

T h i s  m u r d e r  o c c u r r e d  d u r i n g  t h e  c o m m i s s i o n  o f  
a b u r g l a r y  a n d  r o b b e r y  a n d  i s  s u s c e p t i b l e  t o  
o t h e r  c o n c l u s i o n s  t h a n  f i n d i n g  i t  was c o m m i t t e d  
i n  a c o l d ,  c a l c u l a t e d  a n d  p r e m e d i t a t e d  m a n n e r .  
T h e  t r i a l  c o u r t  i m p r o p e r l y  f o u n d  t h e  e x i s t e n c e  
o f  t h i s  a g g r a v a t i n g  c i r c u m s t a n c e  b e c a u s e  t h e  
e v i d e n c e  d o e s  n o t  e s t a b l i s h  i t  beyond a r e a s o n -  
a b l e  d o u b t .  

I n  R i c h a r d s o n ,  t h e  v i c t i m  was f o u n d  d e a d  i n  h i s  h o u s e  o f  m a s s i v e  

h e a d  i n j u r i e s  and  c u t t i n g  wounds.  R i c h a r d s o n  had b e e n  s e e n  l e a v i n g  

t h e  h o u s e ,  which  had  been  f o r c i b l y  e n t e r e d ,  c o v e r e d  w i t h  b l o o d .  A f t e r  

i n i t i a l l y  a s s a u l t i n g  t h e  v i c t i m ,  R i c h a r d s o n  r e t u r n e d  t o  t h e  h o u s e  t o  

c o m p l e t e  t h e  m u r d e r .  T h i s  C o u r t  n o n e t h e l e s s  i n v a l i d a t e d  t h e  t r i a l  

c o u r t ' s  f i n d i n g  t h a t  t h e  m u r d e r  was c o m m i t t e d  i n  a c o l d ,  c a l c u l a t e d  

a n d  p r e m e d i t a t e d  manner :  

The  f a c t s  a n d  c i r c u m s t a n c e s  show t h a t  t h e  
v i c t i m  d i s c o v e r e d  a p p e l l a n t ,  a  p e r s o n  known 
t o  him, c o m m i t t i n g  a b u r g l a r y  a n d  t h a t  t h e  
m u r d e r  was e x t e m p o r a n e o u s l y  c o m m i t t e d  f o r  t h e  
p u r p o s e  o f  a v o i d i n g  a l a w f u l  a r r e s t .  The  
e v i d e n c e  d o e s  n o t  show beyond a r e a s o n a b l e  
d o u b t  t h a t  t h e r e  was a n y  h e i g h t e n e d  d e g r e e  o f  
p r e m e d i t a t i o n ,  c a l c u l a t i o n  or p l a n n i n g .  

The  same h o l d i n g  was r e a c h e d  i n  B l a n c o ,  w h e r e  t h e  C o u r t  a g a i n  

d e c l i n e d  t o  f i n d  t h i s  f a c t o r  e s t a b l i s h e d  by e v i d e n c e  o f  m u r d e r  c o m m i t t e d  

d u r i n g  a r e s i d e n c e  b u r g l a r y .  I n  B l a n c o ,  t h e  C o u r t  s t a t e d :  

A r e a s o n a b l e  i n t e r p r e t a t i o n  is  t h a t  a p p e l l a n t  
e n t e r e d  t h e  d w e l l i n g  w i t h  t h e  i n t e n t  t o  s t e a l  
and  was s u r p r i s e d  by R y a n ' s  a t t e m p t  t o  t a k e  
t h e  gun f r o m  him. The  s u b s e q u e n t  s h o t s  f o l l o w e d  



q u i c k l y  and do  n o t  show any h e i g h t e n e d  premedi-  
t a t i o n ,  c a l c u l a t i o n  or p l a n n i n g .  

452 So.2d a t  526. Accord ,  H a r r i s  v .  S t a t e ,  s u p r a  a t  797-98 ( f a c t o r  

o v e r r u l e d  -- e l d e r l y  woman found  s t a b b e d  and b e a t e n  t o  d e a t h  d u r i n g  

b u r g l a r y  o f  h e r  home). 

L i k e  Peavy,  R i c h a r d s o n ,  B lanco  and H a r r i s ,  t h e  f a c t s  of M r .  

P r o f f i t t ' s  c a s e  s u p p o r t  a  r e a s o n a b l e  c o n c l u s i o n  t h a t  t h e  murder  o c c u r r e d  

when he  was s u r p r i s e d  i n  t h e  Medgebow a p a r t m e n t  by t h e  v i c t i m .  I n d e e d ,  

t h e  p r o s e c u t o r  urged  t h e  j u r y  t o  c o n v i c t  M r .  P r o f f i t t  o f  fe lony-murder  

based  upon e x a c t l y  s u c h  a n  a rgumen t ,  a r g u i n g  t h a t  t h e  murder  was 

commit ted  when d e f e n d a n t  was s u r p r i s e d  w h i l e  

" c a s i n g  t h e  a p a r t m e n t .  J o e l ,  res t less  i n  
h i s  s l e e p ,  makes some comment, makes some 
n o i s e ,  moves, wha teve r  he d o e s .  The d e f e n d a n t  
t h i n k s  h e  is c a u g h t  and t h e n  h e  t a k e s  h i s  
l i f e . "  

[T.R. 4441. 

The t r i a l  c o u r t  i d e n t i f i e d  no  f a c t s  i n  i t s  f i n d i n g  t o  s u p p o r t  

t h i s  a g g r a v a t i n g  c i r c u m s t a n c e  o t h e r  t h a n  t h e  f a c t  o f  t h e  s t a b b i n g  i t s e l f .  

The t r i a l  c o u r t  made no f i n d i n g  o f  any  p r e c o n c e i v e d  p l a n  or i n t e n t i o n  

t o  c o m m i t  t h e  murde r .  l5 T h i s  C o u r t ' s  p r i o r  d e c i s i o n s  r e p e a t e d l y  h o l d  

1 5 .  The t r i a l  c o u r t  d i d  n o t ,  f o r  example ,  f i n d  t h a t  M r .  P r o f f i t t  armed 
h i m s e l f  p r i o r  t o  e n t e r i n g  t h e  a p a r t m e n t .  R a t h e r ,  r e f l e c t i n g  t h e  l a c k  
o f  e v i d e n c e  i n  t h e  r e c o r d ,  t h e  t r i a l  c o u r t  m e r e l y  s t a t e d  t h a t  M r .  
P r o f f i t t  armed h i m s e l f  " p r i o r  t o  or a f t e r  e n t e r i n g  [ t h e  Medgebow a p a r t -  
ment ]  ." [R.  27 ( emphas i s  added)  ]. T h i s  C o u r t  h a s  h e l d  t h a t  t h e  u s e  
o f  a  weapon found  a t  t h e  s c e n e  i s  i n c o n s i s t e n t  w i t h  t h e  c o l d ,  c a l c u l a t e d  
and p r e m e d i t a t e d  f a c t o r .  H a r r i s  v .  S t a t e ,  s u p r a  a t  798. The S t a t e  
d i d  n o t  p r o v e  -- and t h e  t r i a l  c o u r t  d i d  n o t  f i n d  -- t h a t  M r .  P r o f f i t t  
came t o  t h e  a p a r t m e n t  armed t o  k i l l .  



@ t h a t  t h e  f a c t  o f  a s t a b b i n g  c a n n o t  a n d  d o e s  n o t  j u s t i f y  a p p l i c a t i o n  o f  

t h i s  f a c t o r .  See P r e s t o n  v .  S t a t e ,  s u p r a  a t  9 4 6  ( f a c t o r  o v e r r u l e d  -- 
v i c t i m ' s  t h r o a t  ~ l a s h e d ) ; ~ ~  P e a v y  v .  S t a t e ,  s u p r a  a t  202  ( f a c t o r  

o v e r r u l e d  -- v i c t i m  s t a b b e d  t o  d e a t h  i n  a p a r t m e n t  d u r i n g  b u r g l a r y ) ;  

Harr is  v .  S t a t e ,  s u p r a  a t  797-98 ( f a c t o r  o v e r r u l e d  -- v i c t i m  s t a b b e d  

t o  d e a t h  i n  a p a r t m e n t  d u r i n g  b u r g l a r y ) ;  D r a k e  v .  S t a t e ,  4 4 1  S o . 2 d  

1 0 7 9 ,  1 0 8 2 - 8 3  ( F l a .  1 9 8 3 )  ( f a c t o r  o v e r r u l e d  - - v i c t i m  s t a b b e d  e i g h t  

t imes);  W i l s o n  v .  S t a t e  436 S o . 2 d  9 0 8 ,  9 1 2  ( F l a .  1 9 8 3 )  ( f a c t o r  

o v e r r u l e d  -- f i v e - y e a r - o l d  c h i l d  s t a b b e d  o n c e  i n  c h e s t ) .  

T h e  b u r d e n  is  o n  t h e  S t a t e  t o  p r o v e ,  b e y o n d  a r e a s o n a b l e  d o u b t ,  

a f f i r m a t i v e  f a c t s  e s t a b l i s h i n g  t h e  h e i g h t e n e d  d e g r e e  o f  p r e m e d i t a t i o n  

n e c e s s a r y  t o  s u s t a i n  t h i s  f a c t o r .  Thompson v .  S t a t e ,  S o . 2 d  - 1  9  

F.L.W. 3 4 9 ,  350 ( S e p t .  6 ,  1 9 8 4 ) ;  Williams v .  S t a t e ,  386 So .2d  5 3 8 ,  5 4 2  

( F l a .  1 9 8 0 ) .  T h e  b u r d e n  is  n o t  o n  d e f e n d a n t  t o  p r o v e  t h a t  h e  a c t e d  i n  

p a n i c  or ( u n j u s t i f i a b l e )  s e l f - d e f e n s e  or f o r  a n y  o t h e r  unknown r e a s o n .  

A s  t h e  C o u r t  h a s  r e c e n t l y  made c l e a r ,  s p e c u l a t i o n  r e g a r d i n g  a 

d e f e n d a n t ' s  u n p r o v e n  m o t i v e s  c a n n o t  s u p p o r t  t h i s  f a c t o r .  Thompson v .  

S t a t e ,  s u p r a .  I n  Thompson,  t h e  C o u r t  d e c l i n e d  t o  " s p e c u l a t e "  a s  t o  

p o s s i b l e  r e a s o n s  f o r  t h e  k i l l i n g  a n d  o v e r r u l e d  a t r i a l  c o u r t ' s  f i n d i n g  

of t h i s  f a c t o r :  

N o  e v i d e n c e  was p r o d u c e d  t o  set  t h e  m u r d e r  
a p a r t  f r o m  t h e  u s u a l  h o l d - u p  m u r d e r  i n  w h i c h  

1 6 .  I n d e e d ,  i n  P r e s t o n ,  t h e  v i c t i m ' s  t h r o a t  was c u t  f r o m  o n e  s i d e  t o  
t h e  o t h e r ,  i n  a c l a s s i ca l  a n d  o b v i o u s l y  i n t e n t i o n a l  a c t  o f  m u r d e r .  
T h i s  C o u r t  o v e r r u l e d  t h e  t r i a l  c o u r t ' s  r e l i a n c e  o n  t h i s  f a c t  as a b a s i s  
f o r  t h e  f i n d i n g  o f  c o l d ,  c a l c u l a t e d  a n d  p r e m e d i t a t e d  m u r d e r  a n d  o v e r -  
t u r n e d  t h e  f i n d i n g .  444 So .2d  a t  946 .  



t h e  a s s a i l a n t  becomes f r i g h t e n e d  or f o r  r e a s o n s  unknown 
shoots t h e  v i c t i m  e i t he r  b e f o r e  or d u r i n g  an  a t t e m p t  t o  
make good h i s  e s c a p e .  

Thompson v .  S t a t e ,  s u p r a  a t  350.  

A s  i n  Peavy ,  R i c h a r d s o n ,  B lanco  and H a r r i s ,  t h e  e v i d e n c e  

p l a i n l y  "is s u s c e p t i b l e  t o  other  c o n c l u s i o n s  t h a n  f i n d i n g  i t  was 

commit ted  i n  a  c o l d ,  c a l c u l a t e d  and  p r e m e d i t a t e d  manner." Peavy  v .  

S t a t e ,  s u p r a  a t  202. l7 The c a s e  l aw  t h u s  e s t a b l i s h e s  t h a t  t he re  was 

i n s u f f i c i e n t  e v i d e n c e  t o  p r o v e  a  c o l d ,  c a l c u l a t e d  and p r e m e d i t a t e d  

murder .  Peavy v .  S t a t e ,  s u p r a  a t  202; J a c k s o n  v. V i r q i n i a ,  443 U . S .  

307 (1979)  . Under s u c h  c i r c u m s t a n c e s ,  t h e  f a c t o r  was i m p r o p e r l y  

found .  

17 .  The C o u r t ' s  h o l d i n g s  i n  Peavy ,  R i c h a r d s o n ,  B lanco  and H a r r i s  -- 
which i n v o l v e  b u r g l a r y  or r o b b e r y  of  a  d w e l l i n g  -- a r e  c o n s i s t e n t  w i t h  
t h e  C o u r t ' s  d e c i s i o n s  o v e r r u l i n g  r e l i a n c e  o n  t h e  c o l d ,  c a l c u l a t e d  and 
p r e m e d i t a t e d  f a c t o r  i n  o t h e r  fe lony-murder  c a s e s  i n v o l v i n g  b u r g l a r y  or 
r o b b e r y .  

Thus ,  i n  t h e  p a s t  y e a r  a l o n e ,  t h e  C o u r t  h a s ,  o n  a t  l e a s t  s i x  
o c c a s i o n s ,  o v e r r u l e d  a  f i n d i n g  of  t h e  c o l d ,  c a l c u l a t e d  and 
p r e m e d i t a t e d  f a c t o r  i n  c a s e s  w h e r e  t h e  v i c t i m  was found  murde red ,  e v e n  
" i n t e n t i o n a l l y  and d e l i b e r a t e l y , "  d u r i n g  t h e  c o u r s e  of  a  b u r g l a r y  or 
r o b b e r y ,  b e c a u s e  t h e  r e c o r d  f a i l e d  t o  e s t a b l i s h  t h e  r e q u i r e d  
a d d i t i o n a l  e v i d e n c e  of  c o n t r a c t  or e x e c u t i o n - s t y l e  k i l l i n g  or o t h e r  
h e i g h t e n e d  p r e m e d i t a t i o n .  S e e  Thompson v .  S t a t e ,  s u p r a  ( f a c t o r  
o v e r r u l e d  -- g a s  s t a t i o n  a t t e n d a n t  found  s h o t  t o  d e a t h  d u r i n g  
r o b b e r y ) ;  Gorham v .  S t a t e ,  454 So.2d 556 ( F l a .  1984)  ( f a c t o r  o v e r r u l e d  
- - v i c t i m  found  i n  warehouse  bathroom s h o t  t o  d e a t h  d u r i n g  " c o l d  and 
c a l c u l a t e d "  r o b b e r y )  ; Rembert  v .  S t a t e ,  s u p r a  a t  340 ( f a c t o r  o v e r r u l e d  
-- v i c t i m  found b ludgeoned  t o  d e a t h  w i t h  c l u b  d u r i n g  b u r g l a r y  of  h i s  
s t o r e ) ;  P r e s t o n  v .  S t a t e ,  s u p r a  a t  946 ( f a c t o r  o v e r r u l e d  - -convenience  
s tore  clerk a b d u c t e d  and found  s t a b b e d  t o  d e a t h  a f t e r  r o b b e r y  of  
s t o r e ) ;  White  v.  S t a t e ,  446 So.2d 1 0 3 1 ,  1037  ( F l a .  1984)  ( f a c t o r  
o v e r r u l e d  - -g roce ry  s tore  p r o p r i e t o r  found  s h o t  t o  d e a t h  d u r i n g  s tore  
r o b b e r y ) ;  Maxwell v .  S t a t e ,  443 So.2d 967 ,  971  ( F l a .  1983)  ( f a c t o r  
o v e r r u l e d  - - " i n t e n t i o n a l  and d e l i b e r a t e n  murder  o f  r o b b e r y  v i c t i m ) .  



This Court has carefully defined the "cold, calculated and 

premeditated" aggravating circumstance to make clear that it only applies 

in the specific factual circumstance where a contract, execution or 

similar kind of killing is involved. McCray v. State, supra at 807; 

Preston v. State, supra at 946. The facts of this case do not support 

a finding under that standard. Thus, application of the factor to 

this case would violate the established limits imposed by this Court 

on this circumstance, expanding the definition of the factor, and 

consequently rendering it unconstitutionally overbroad as applied. 

Godfrey v. Georgia, 446 U.S. 

18. The cold, calculated and premeditated factor is an aggravating 
circumstance which, if not carefully construed -- like "especially 
heinous, atrocious or crueln murder, Fla. Stat. §921.141(5)(h) -- 
could apply to virtually any homicide, rendering the factor 
unconstitutionally overbroad or void for vagueness under Godfrey. 
Evidence of the factor's susceptibility to overbroad interpretation is 
demonstrated by the history of this Court's review of the application 
of this factor in the trial courts. In the little more than three 
years that this Court has had occasion to review the factor, the Court 
has had to reverse the trial court's finding on at least nineteen 
occasions. See Appendix A. 



2. Retroactive Application of the Factor is Barred by the 
Ex Post Facto, Due Process, Right to Counsel, Privilege Against -- 
Self-Incrimination, Equal Protection and Cruel and Unusual 
Punishment Provisions of the Florida and United States 
Constitutions. 

The cold, calculated and premeditated factor was added to the 

Florida death penalty statute in 1979. It was thus not in effect at 

the time of Mr. Proffitt's offense, trial, jury penalty hearing or 

original sentencing.19 While Mr. Proffitt submits that the factor 

does not apply to the facts of his case, even were there facts to support 

a finding, the circumstance could not constitutionally be applied 

retroactively to his case. 

The Court has held that where an entire trial and sentencing is 

conducted after July 1, 1979 (the effective date of the legislation 

adding the factor) and where application of the factor inures to a 

defendant's benefit, the cold, calculated and premeditated factor may 

be retroactively applied without violating - ex post facto prohibitions. 

Combs v. State, 403 So.2d 418 (Fla. 1981). 

In Mr. Proffitt's case, his guilt/innocence trial and jury penalty 

hearing were conducted prior to July 1, 1979, and application of the 

cold, calculated and premeditated factor at his 1984 resentencing 

demonstrably disadvantaged him. The rationale of,Combs thus prevents 

19. Defendant's offense occurred on July 10, 1973. He was indicted 
on July 31, 1973 and sentenced to death on March 21, 1974. The cold, 
calculated and premeditated factor was added to Florida's death penalty 
statute, §921.141(5)(i), effective July 1, 1979. - See Ch. 79-353, Laws 
of Florida. 



* r e t r o a c t i v e  a p p l i c a t i o n  o f  t h e  f a c t o r  t o  h i s  case. I n  a d d i t i o n ,  b e c a u s e  

o f  t h e  u n i q u e  p o s t u r e  o f  M r .  P r o f f i t t ' s  case --where e v i d e n c e  wag 

r e c e i v e d  a t  p r o c e e d i n g s  c o n d u c t e d  b e f o r e  t h e  amendment was p a s s e d  -- 

r e t r o a c t i v e  a p p l i c a t i o n  o f  t h e  f a c t o r  v i o l a t e s  h i s  r i g h t s  t o  d u e  process, 

t h e  a s s i s t a n c e  o f  c o u n s e l ,  p r i v i l e g e  a g a i n s t  s e l f - i n c r i m i n a t i o n ,  e q u a l  

p r o t e c t i o n  a n d  t o  t h e  e v e n - h a n d e d  a p p l i c a t i o n  o f  t h e  law u n d e r  t h e  

F i f t h ,  S i x t h ,  E i g h t h  a n d  F o u r t e e n t h  Amendments.  None o f  t h e s e  r i g h t s  

were i m p l i c a t e d  i n  Combs, a n d  h a v e  n o t  b e e n  a d d r e s s e d  by t h i s  C o u r t .  

a .  A p p l i c a t i o n  o f  t h e  F a c t o r  D i d  N o t  " I n u r e  t o  [Mr. 
P r o f f i t t ' s ]  B e n e f i t "  a n d  T h e r e f o r e  V i o l a t e d  -- Ex P o s t  F a c t o  
P r o h i b i t i o n s .  -- 

T h i s  C o u r t ' s  h o l d i n g  i n  Combs res ts  o n  i t s  f i n d i n g  t h a t  a p p l i c a t i o n  

o f  t h e  c o l d ,  c a l c u l a t e d  a n d  p r e m e d i t a t e d  f a c t o r  i n u r e d  t o  Combs' b e n e f i t .  

Combs v .  S t a t e ,  s u p r a  a t  421.  T h e  C o u r t  r e c o g n i z e d  t h a t  i f  t h e  f a c t o r  

d i s a d v a n t a g e d ,  r a t h e r  t h a n  b e n e f i t e d ,  Combs, r e t r o a c t i v e  a p p l i c a t i o n  

would  v i o l a t e  - e x  post f a c t o  p r o h i b i t i o n s .  - I d .  I n  M r .  P r o f f i t t ' s  case, 

t h e  f a c t o r  d i d  n o t  i n u r e  t o  h i s  b e n e f i t ,  b u t  d e m o n s t r a b l y  p r e j u d i c e d  

h im.  

O t h e r  t h a n  t h e  c o l d ,  c a l c u l a t e d  a n d  p r e m e d i t a t e d  f a c t o r ,  t h e  

o n l y  o t h e r  a g g r a v a t i n g  c i r c u m s t a n c e  f o u n d  by t h e  t r i a l  c o u r t  is t h a t  

t h e  m u r d e r  was c o m m i t t e d  d u r i n g  a f e l o n y  ( b u r g l a r y ) .  T h i s  C o u r t  h a s  

twice h e l d ,  h o w e v e r ,  t h a t  t h i s  a g g r a v a t i n g  c i r c u m s t a n c e  d o e s  n o t ,  by  

i t s e l f ,  w a r r a n t  i m p o s i t i o n  o f  a d e a t h  s e n t e n c e ,  e v e n  i f  no  m i t i g a t i n g  

c i r c u m s t a n c e s  a r e  f o u n d  by t h e  t r i a l  c o u r t .  Rembert v .  S t a t e ,  4 4 5  



@ So.2d 337,  340-41 ( F l a .  1 9 8 4 )  ; Menendez v .  S t a t e ,  419 So.2d 312,  

315 ( F l a .  1 9 8 2 ) .  I n  t h i s  case, whe re  s t a t u t o r y  and  n o n - s t a t u t o r y  

m i t i g a t i n g  c i r c u m s t a n c e s  a re  p r e s e n t ,  t h e r e  c a n  be no  q u e s t i o n  t h a t  

f e lony -murde r  a l o n e  would be  i n s u f f i c i e n t  t o  w a r r a n t  a d e a t h  s e n t e n c e .  

Menendez v .  S t a t e ,  s u p r a  a t  315. A p p l i c a t i o n  o f  t h e  c o l d ,  c a l c u l a t e d  

and p r e m e d i t a t e d  f a c t o r  t h u s  d i s a d v a n t a g e d  Mr. P r o f f i t t  i n  t h e  most 

c r i t i c a l  s e n s e :  i t  p r e v e n t e d  i m p o s i t i o n  o f  a l i f e  s e n t e n c e  as  a v i r t u a l  

matter o f  law. B u t  f o r  t h e  a p p l i c a t i o n  o f  t h e  f a c t o r ,  Mr. P r o f f i t t  

c o u l d  n o t  be s e n t e n c e d  t o  d e a t h .  20 

The t r i a l  c o u r t  s p e c i f i c a l l y  r e c o g n i z e d  t h a t  a p p l i c a t i o n  o f  t h e  

f a c t o r  c o u l d  o n l y  s e r v e  to  d i s a d v a n t a g e  Mr. P r o f f i t t .  [R. 1131 .  The 

c o u r t  s t a t e d  o n  t h e  r e c o r d  t h a t  w h i l e  i t  f e l t  bound t o  f o l l o w  Combs, 

i t  b e l i e v e d  i t  was " e r r o r "  t o  d o  so  i n  Mr. ' P r o f f i t t f s  case [R. 1141 : 

By a d d i n g  [ t h e  c o l d ,  c a l c u l a t e d  f a c t o r ]  and  
by a l l o w i n g  t h e  c o u r t ,  a t r i a l  c o u r t ,  t o  u s e  
t h a t  as  a n  a g g r a v a t i n g  f a c t o r ,  I c a n n o t  see 
a n y  way how t h a t  i n u r e s  t o  t h e  b e n e f i t  o f  t h e  
d e f e n d a n t .  I b e l i e v e  t h a t  g i v e s  t h e  c o u r t ,  
a s  J u s t i c e  M a r s h a l l  had  s a i d ,  a n  a d d i t i o n a l  
f a c t o r  which may wel l  allow t r i a l  c o u r t s  t o  
g e t  beyond o t h e ;  case law [Rember t ]  which  h a s  
been  a r g u e d  by t h e  d e f e n d a n t  o n  a n o t h e r  m o t i o n ,  
t h a t  when t h e r e  is  o n l y  o n e  a g g r a v a t i n g  f a c t o r ,  
t h a t  t h e  f e l o n y  murder  i s  commi t t ed  d u r i n g  a 

20.  The c i r c u m s t a n c e s  o f  Combs' o f f e n s e  are  m a r k e d l y  d i f f e r e n t  f rom 
M r .  P r o f f i t t f s .  The e v i d e n c e  i n  Combs r e v e a l e d  a t o r t u r o u s  and b r u t a l  
e x e c u t i o n - s t y l e  m u r d e r - r o b b e r y ,  w i t h  a f i n d i n g  by t h e  t r i a l  c o u r t  t h a t  
t h e  murder  was " e s p e c i a l l y  h e i n o u s ,  a t r o c i o u s  or c r u e l . "  Combs c o l d l y  
t a u n t e d  t h e  v i c t i m s  a b o u t  t h e i r  imminent  d e a t h s ,  a n d  s h o t  b o t h  d e s p i t e  
t h e i r  p l e a s  and  e n t r e a t i e s  f o r  mercy.  One o f  t h e  v i c t i m s  m i r a c u l o u s l y  
s u r v i v e d  t o  d e s c r i b e  Combs' crime. 



b u r g l a r y ,  t h a t  t h a t ,  i n  i t s e l f ,  i s  n o t  
s u f f i c i e n t .  

By a d d i n g  t h i s  o t h e r  f a c t o r  a n d  a l l o w i n g  i t  
t o  b e  a d m i n i s t e r e d  e x  post f a c t o ,  i t  allows 
t h e  c o u r t  a w i d e r  l a t i t u d e  i n  i m p o s i n g  t h e  
d e a t h  p e n a l t y .  I b e l i e v e  t h a t  is  e r r o r ,  b u t  
a t  t h e  same t i m e  t h i s  C o u r t  i s  bound by t h e  
p r o n o u n c e m e n t s  o f  i t s  Supreme  C o u r t  and  by 
t h e  p r o n o u n c e m e n t s  o f  t h e  U . S .  Supreme  C o u r t  
i n  D o b b e r t .  

[ R .  113-141.  2 1  

A s  t h i s  C o u r t  h a s  r e c o g n i z e d ,  a law v i o l a t e s  - e x  post f a c t o  

p r o h i b i t i o n s  i f  (1) i t  appl ies  r e t r o s p e c t i v e l y ,  t h a t  i s ,  a t t a c h e s  l e g a l  

c o n s e q u e n c e s  t o  crimes c o m m i t t e d  b e f o r e  t h e  law took e f f e c t ;  a n d  ( 2 )  

d i s a d v a n t a g e s  t h e  o f f e n d e r  a f f e c t e d  by i t .  S t a t e  v .  Williams, 397  

So.2d 6 6 3 ,  6 6 5  ( F l a .  1 9 8 1 ) ;  see Weaver v .  Graham,  450 U.S. 2 4 ,  29 

( 1 9 8 1 ) .  Use o f  t h e  s t a t u t o r y  amendment o f  t h e  c o l d ,  c a l c u l a t e d  and  

p r e m e d i t a t e d  f a c t o r  i n  Mr. P r o f f i t t ' s  case f a l l s  w i t h i n  t h i s  test :  

t h e  f a c t o r  became e f f e c t i v e  i n  1 9 7 9 ,  s i x  y e a r s  a f t e r  t h e  o f f e n s e  a t  

i s s u e ,  a n d ,  a s  a p p l i e d  t o  Mr. P r o f f i t t ,  i t  meets t h e  c lassic  - e x  

f a c t o  d e f i n i t i o n  o f  a "law t h a t  a g q r a v a t e s  a crime, or m a k e s  i t  greater  

2 1 .  D u r i n g  t h e  a r g u m e n t  o n  d e f e n d a n t ' s  M o t i o n ,  d e f e n s e  c o u n s e l  twice 
c h a l l e n g e d  t h e  S t a t e  t o  e x p l a i n  how a p p l i c a t i o n  o f  t h e  f a c t o r  c o u l d  
p o s s i b l y  i n u r e  t o  t h e  b e n e f i t  o f  t h i s  d e f e n d a n t .  [R .  1 0 9 ,  921 .  The  
S t a t e ,  a l t h o u g h  i n v i t e d  t o  r e s p o n d  by t h e  t r i a l  c o u r t ,  n e v e r  p r o v i d e d  
a s i n g l e  e x p l a n a t i o n  o f  how t h i s  d e f e n d a n t  c o u l d  be  b e n e f i t e d .  



* t h a n  i t  was when c o m m i t t e d . "  C a l d e r  v .  B u l l ,  3  U.S. (Da l l . )  386,  390 

( 1 7 9 8 )  ( e m p h a s i s  i n  o r i g i n a l ) ;  a c c o r d ,  D o b b e r t  v .  F l o r i d a ,  432 U.S. 

2 8 2 ,  292-94 ( 1 9 7 7 ) ;  Weaver v .  Graham, s u p r a  a t  28 n .9 .  O n l y  b e c a u s e  

t h i s  f a c t o r  was a d d e d  h a s  Mr. P r o f f i t t  b e e n  s e n t e n c e d  t o  d e a t h .  T h e  

1 9 7 9  amendment a d d i n g  t h e  f a c t o r  i s ,  t h e r e f o r e ,  a s  t o  t h i s  d e f e n d a n t ,  

a n  - e x  post f a c t o  v i o l a t i o n  o f  t h e  F l o r i d a  a n d  U n i t e d  S t a t e s  C o n s t i t u t i o n s .  

S t a t e  v  Williams, s u p r a ;  Weaver v .  Graham, s u p r a .  

I t  is  c lear  t h a t  Mr. P r o f f i t t ' s  case i s  f a c t u a l l y  a n d  l e g a l l y  

d i f f e r e n t  f r o m  t h e  s i t u a t i o n  u p h e l d  i n  Combs, a n d  t h e  C o u r t  n e e d  n o t  

o v e r r u l e  t h e  h o l d i n g  i n  Combs t o  d i s a l l o w  r e l i a n c e  o n  t h e  f a c t o r  i n  

t h i s  case. Combs was, h o w e v e r ,  d e c i d e d  by a s h a r p l y  d i v i d e d  C o u r t ,  

a n d  d e f e n d a n t  r e s p e c t f u l l y  s u g g e s t s  t h a t  t h e  h o l d i n g  o f  Combs be  

r e e x a m i n e d .  

P r i o r  t o  J u l y  1, 1 9 7 9 ,  p r e m e d i t a t i o n  -- a n d  e v e n  h e i g h t e n e d  

p r e m e d i t a t i o n  -- c o u l d  n o t  b e  c o n s i d e r e d  as  a n  a g g r a v a t i n g  f a c t o r  i n  

s u p p o r t  o f  a d e a t h  s e n t e n c e .  Brown v .  S t a t e ,  3 8 1  So .2d  6 9 0 ,  695-96 

( F l a .  1 9 8 0 ) ;  B l a i r  v .  S t a t e ,  406 So .2d  1 1 0 3 ,  1 1 0 8  ( F l a .  1 9 8 1 ) ;  R i l e y  

v .  S t a t e ,  366 So.2d 1 9 ,  2 1  ( F l a .  1 9 7 8 ) .  22 

2 2 .  I n  b o t h  Brown a n d  B l a i r ,  t h e  t r i a l  c o u r t  f o u n d  as  a n  a g g r a v a t i n g  
f a c t o r  i n  s u p p o r t  o f  t h e  d e a t h  s e n t e n c e  t h a t  t h e  d e f e n d a n t  " m u r d e r e d  
[ t h e  v i c t i m ] - k r o m  a p r e m e d i t a t e d  d e s i g n . "  Brown, s u p r a  a t  6 9 5 ;  B l a i r ,  
s u p r a  a t  1 1 0 8 .  I n  b o t h  cases, t h i s  C o u r t  o v e r r u l e d  t h e  t r i a l  c o u r t ' s  
r e l i a n c e  o n  s u c h  p r e m e d i t a t i o n ,  h o l d i n g  t h a t  p r e m e d i t a t i o n  was n o t  a 
s t a t u t o r y  a g g r a v a t i n g  c i r c u m s t a n c e  a n d - c o u l d  n o t  b e  c o n s i d e r e d  i n  a g g r a -  
v a t i o n .  - I d . ;  Brown, s u p r a  a t  696 .  

I n  R i l e y ,  t h i s  C o u r t  r u l e d  t h a t  e v e n  h e i g h t e n e d  p r e m e d i t a t i o n  
c o u l d  n o t  b e  c o n s i d e r e d  i n  a g g r a v a t i o n ,  h o l d i n g  t h a t  t h e  t r i a l  c o u r t ' s  
f i n d i n g  " t h a t  t h e  l e n g t h  o f  [ d e f e n d a n t ' s ]  p r e m e d i t a t i o n  f o r  t h e  crime 
was g r e a t , "  - i d .  a t  2 1  n . 2 ,  " c l e a r l y  m u s t  b e  d i s r e g a r d e d  as  n o t  h a v i n g  
b e e n  l i s t e d "  i n  t h e  s t a t u t e ,  i d .  a t  2 1 ,  e v e n  t h o u g h  t h e  C o u r t  
c h a r a c t e r i z e d  t h e  m u r d e r  a s  "an e x e c u t i o n - t y p e  k i l l i n g . "  - I d .  a t  22.  



Because  t h e  c o l d ,  c a l c u l a t e d  and p r e m e d i t a t e d  f a c t o r  added a  

form of p r e m e d i t a t i o n  a s  a  s t a t u t o r y  c i r c u m s t a n c e  t o  be c o n s i d e r e d  i n  

a g g r a v a t i o n ,  t h r e e  J u s t i c e s  of  t h i s  C o u r t  d i s s e n t e d  i n  Combs o n  t h e  

ground t h a t  e v e n  i n  Combs' c a s e  t h e  new s t a t u t o r y  f a c t o r  c l e a r l y  

" i n c r e a s e d  t h e  l i k e l i h o o d "  t h a t  a  d e a t h  s e n t e n c e  c o u l d  be imposed. 

I d .  a t  422 (Sundbe rg ,  C . J . ,  d i s s e n t i n g ) .  Two J u s t i c e s  of  t h e  U n i t e d  - 
S t a t e s  Supreme C o u r t  have  c a l l e d  t h e  S t a t e ' s  a rgument  t h a t  t h e  f a c t o r  

i n u r e s  t o  t h e  b e n e f i t  o f  a  d e f e n d a n t  " s i m p l y  u n t e n a b l e . "  J u s t u s  v .  

F l o r i d a ,  U.S. , 79 L.E.2d 726,  727 (1984)  ( M a r s h a l l  and Brennan ,  

JJ. ,  d i s s e n t i n g  from d e n i a l  o f  c e r t i o r a r i ) .  The  t r i a l  c o u r t  below was 

s i m i l a r l y  u n a b l e  t o  a c c e p t  t h e  S t a t e ' s  p o s i t i o n ,  f i n d i n g  t h a t  " i t  a l l o w s  

t h e  c o u r t  a  w ide r  l a t i t u d e  i n  impos ing  t h e  d e a t h  p e n a l t y "  and  " i s  e r ror . "  

Defendan t  r e s p e c t f  u l l y  s u b m i t s  t h a t  t h e  f a c t o r  d o e s  n o t ,  under  

any  c i r c u m s t a n c e s ,  i n u r e  t o  a  d e f e n d a n t ' s  b e n e f i t . 2 3  The  r a t i o n a l e  of  

Combs s h o u l d  be r eexamined  and  i t s  h o l d i n g  r e v e r s e d .  24 

23. I n  a d d i t i o n ,  under  t h e  F l o r i d a  C o n s t i t u t i o n ,  A r t i c l e  X ,  .59, e v e n  
a n  a m e l i o r a t i v e  l a w  -- i . e . ,  "one  t h a t  i n u r e s  t o  a  d e f e n d a n t ' s  b e n e f i t "  
--may n o t  be r e t r o a c t i v e l y  a p p l i e d  t o  a n  o f f e n s e  commit ted  b e f o r e  t h e  
l a w ' s  e n a c t m e n t .  - S e e  C a s t l e  v.  S t a t e ,  330 So.2d 1 0  ( F l a .  1977)  
( d e f e n d a n t  n o t  e n t i t l e d  t o  b e n e f i t  o f  r e d u c t i o n  i n  maximum punishment  
e n a c t e d  a f t e r  commission of  o f f e n s e ) .  

24. Defendan t  r e c o g n i z e s  t h a t  t h e  h o l d i n g  i n  Combs h a s  been f o l l o w e d  
by t h i s  C o u r t .  S e e  e . g . ,  J u s t u s  v .  S t a t e ,  438 So.2d 358 ( F l a .  1983)  . 
The C o u r t  h a s ,  however ,  e s s e n t i a l l y  r e a f f i r m e d  Combs w i t h o u t  f u r t h e r  
a n a l y s i s .  



b. The Factor Cannot Be Applied Because Mr. Proffitt Has 
Been Denied the Benefit of Jury Consideration of Its 
Applicability. 

Should this Court determine that application of the cold, 

calculated and premeditated factor can, in some way, be deemed to 

"benefit" this defendant, then Mr. ~roffitt's death sentence cannot 

stand because he was improperly denied jury consideration of this 

benefit. Unlike the situation in Combs, the jury at Mr. Proffitt's 

1974 penalty hearing was not instructed on the cold, calculated and 

premeditated factor and thus was not limited in their consideration of 

the evidence of normal premeditation as an aggravating circumstance, 

as Combs requires. Combs v. State, supra at 421. Defendant's motion 

at his 1984 resentencing for a new jury hearing on penalty for this 

reason was denied by the trial court. [R. 145-46, 1561. 

It is fundamental to the Florida death penalty system that the 

trial court must give due weight to a properly instructed jury's 

sentence recommendation. Tedder v. State, 322 So.2d 908, 910 (Fla. 

1975). The trial court's reliance on the factor, without benefit of 

jury consideration, invalidates the death sentence imposed. 
. . 



c. Application of the Factor Would Violate Mr. Proffitt's 
Rights to Due Process of Law, the Effective Assistance 
of Counsel, Privilege Against Self-Incrimination, Equal 
Protection of the Law and Prohibition Against Cruel and 
Unusual Punishment. 

In finding the cold, calculated and premeditated factor, the 

trial court necessarily relied upon the evidence presented at the 1974 

guilt or innocence Mr. Proffitt had no notice in 1974 when 

he defended at trial that the evidence could be used to establish this 

factor. 

Under Florida law, the death penalty statute provides notice of 

the only factors in aggravation that may be considered by the jury and 

judge. Menendez v. State, 368 So.2d 1278, 1282 n.21 (Fla. 1979). At 

the time of Mr. Proffitt's 1974 trial, the statute did not include the 

cold, calculated and premeditated factor and the jury was not instructed 

on the factor. Indeed, to the contrary, under then applicable Florida 

law, evidence of normal or even heightened premeditation was not a 

statutory aggravating circumstance and could not be utilized in 

aggravation of sentence. Brown v. State, supra at 695-96 (normal 

25. The only evidence presented by the State at the resentencing was 
the testimony of Drs. Coffer and Sprehe, who testified that, in their 
opinions, Mr. Proffitt was competent and not emotionally disturbed at 
the time of the offense and at the time of their 1974 examinations of 
him. This testimony shed no light on defendant's motivation or level 
of premeditation, if any, at the time of the offense. It therefore is 
not relevant to and does not support the trial court's finding. Moreover, 
that testimony was obtained in violation of Mr. Proffittls Fifth and 
Sixth Amendment rights and could not, in any case, be used to support 
a death sentence. See n. 26, infra. 



e 
premeditation disallowed as aggravating circumstance); Riley v. State, 

supra at 21 n.2 (heightened premeditation disallowed as aggravating 

circumstance). 

It is a fundamental aspect of due process of law that a defendant 

is entitled to notice of the factors that will be utilized against him 

in aggravation of sentence. Presnell v. Georgia, 439 U.S 14 (1978); 

Cole v. Arkansas, 333 U.S. 196 (1948). 

Equally important, defense counsel in 1974 had no opportunity 

to prepare or defend against this then-nonexistent factor, nor could 

he properly advise Mr. Proffitt as to the law and Mr. Proffittls legal 

liabilities and options, including the advisability of negotiating a 

plea. Mr. Proffitt would, therefore, be denied effective assistance 

of counsel if evidence from the 1974 proceedings is, ten years later, 

utilized to support an aggravating finding never considered by trial 

counsel or defended against at trial. 26 

26. In particular, defense counsells agreement to allow examination 
of Mr. Proffitt by Drs. Coffer and Sprehe in 1974 was made without 
notice or consideration of the new factor. The doctors1 testimony was 
obtained in violation of Mr. Proffittls Fifth and Sixth Amendment rights, - 
as set forth in Estelle v. Smith, 451 U.S. 454 (1981), since Mr. 
Proffitt and his counsel had no notice that the psychiatric examinations 
in 1974 would be used to establish an aggravating circumstance that 
did not then exist, and defendant was not warned of his privilege 
against self-incrimination or afforded the assistance of counsel in 
regard to such examinations. Mr. Proffitt timely moved to exclude the 
doctors1 testimony on these grounds at resentencing after the trial 
court refused to bar application of the cold, calculated and premeditated 
factor. [R. 158-62, 167-68, 1911. Mr. Proffitt further objected to 
the testimony as irrelevant to any aggravating circumstance, and as 
improper prospective rebuttal of mitigating circumstances. [R. 160, 
165-66, 174, 179, 180, 181, 182, 191, 194, 196, 1971. See Maggard v. 
State, 399 So.2d 973, 977-78 (Fla. 1981). Mr. Proffittls objections 
were overruled by the trial court. [R. 166-67, 168, 179-80, 181, 182, @ 191, 196, 1971. 



The t r i a l  c o u r t ' s  r e l i a n c e  o n  t h e  c o l d ,  c a l c u l a t e d  and  

p r e m e d i t a t e d  f a c t o r  a l s o  v i o l a t e s  d e f e n d a n t ' s  c o n s t i t u t i o n a l  r i g h t  t o  

e q u a l  p r o t e c t i o n  o f  t h e  l a w s  and t o  t h e  even-handed a p p l i c a t i o n  o f  

c a p i t a l  s e n t e n c i n g  under  t h e  E i g h t h  and F o u r t e e n t h  Amendments. Lee v .  

S t a t e ,  340 So.2d 474, 475 ( F l a .  1 9 7 6 ) ;  Edd ings  v .  Oklahoma, 455 U.S. 

1 0 4 ,  1 1 2  ( 1 9 8 2 ) .  N o  o t h e r  d e f e n d a n t  a c c u s e d  of  f i r s t  d e g r e e  murder  i n  

1 9 7 3  and t r i e d  i n  1974  c o u l d  be s e n t e n c e d  t o  d e a t h  b e c a u s e  h i s  o f f e n s e  

was p r e m e d i t a t e d .  Brown v .  S t a t e ,  s u p r a  a t  696;  B l a i r  v .  S t a t e ,  s u p r a  

a t  1108.  S i m i l a r l y ,  no  o t h e r  d e f e n d a n t  c o n v i c t e d  i n  1974  c o u l d  r e c e i v e  

a  d e a t h  s e n t e n c e  b e c a u s e  of  h e i g h t e n e d  p r e m e d i t a t i o n .  R i l e y  v.  S t a t e ,  

s u p r a  a t  21  and n.2.  

Only  t h i s  d e f e n d a n t  s t a n d s  i n  such  j e o p a r d y ,  and o n l y  b e c a u s e  

h i s  l e g a l  c h a l l e n g e s  t o  h i s  1974  d e a t h  s e n t e n c e  were n o t  f i n a l l y  u p h e l d  

u n t i l  1983 .  T h i s  C o u r t  h a s  p r e v i o u s l y  h e l d  t h a t  t h e  c o n s t i t u t i o n a l  

mandate  of  e q u a l  p r o t e c t i o n  w i l l  n o t  a l l o w  a  d e a t h  s e n t e n c e  t o  be 

imposed under  s u c h  c i r c u m s t a n c e s .  Lee v .  S t a t e ,  s u p r a  a t  475. 

I n  PI Lee t h i s  C o u r t  o r i g i n a l l y  a l l o w e d  a  d e f e n d a n t  c o n v i c t e d  i n  

1972  under  F l o r i d a ' s  pre-Furman d e a t h  p e n a l t y  s t a t u t e  t o  be r e t r i e d  

under  t h e  new s t a t u t e  b e c a u s e ,  u n l i k e  a l l  o t h e r  pre-Furman d e a t h  

s e n t e n c e s ,  t h e  r e d u c t i o n  i n  L e e ' s  s e n t e n c e  was n o t  f i n a 1 " p r i o r  t o  ena 'c t -  

ment of  t h e  new s t a t u t e .  Lee v.  S t a t e ,  294 So.2d 305 ( F l a .  1 9 7 4 ) .  

Upon r e c o n s i d e r a t i o n  o f  its h o l d i n g  a f t e r  Lee  had a g a i n  been s e n t e n c e d  

t o  d e a t h ,  t h e  C o u r t  o v e r r u l e d  i t s  p r i o r  d e c i s i o n .  - Lee v .  S t a t e ,  s u p r a ,  

340 So.2d a t  475. Tak ing  n o t e  o f  i ts  c o n s t i t u t i o n a l  " r e s p o n s i b i l i t y  



t o  e n s u r e  t h a t  s i m i l a r  r e s u l t s  a r e  r e a c h e d  i n  s i m i l a r  c a s e s , "  i d .  a t  - 
475,  t h e  C o u r t  s t a t e d :  

We d o  n o t  t h i n k  t h a t  t h e  q u e s t i o n  o f  whether  
a  p e r s o n  s h o u l d  l i v e  or be p u t  t o  d e a t h  by a  
s t a t e  s h o u l d  be d e t e r m i n e d  by t h e  l e g a l  p r o c e d u r e s  
o f  when h i s  r e q u e s t  f o r  r e d u c t i o n  o f  s e n t e n c e  
was made.. . . 
[ I l t  i s  o u r  judgment t h a t  t h e  c o n s t i t u t i o n a l  
mandate  o f  e q u a l  p r o t e c t i o n  r e q u i r e s  r e d u c t i o n  
of  a p p e l l a n t ' s  s e n t e n c e  f rom d e a t h  t o  l i f e .  

I d .  - 

A s  i n  - Lee ,  o n l y  t h e  c h r o n o l o g i c a l  a c c i d e n t  of when h i s  l e g a l  

c h a l l e n g e  t o  h i s  s e n t e n c e  was f i n a l l y  u p h e l d  s e p a r a t e s  Mr. P r o f f i t t  

f rom a l l  o t h e r  d e f e n d a n t s  s e n t e n c e d  p r i o r  t o  J u l y  1, 1979.  The e q u a l  

p r o t e c t i o n  c l a u s e  and E i g h t h  Amendment r e q u i r e m e n t  o f  c o n s i s t e n c y  i n  

c a p i t a l  s e n t e n c i n g  p r e c l u d e  Mr. P r o f f i t t ' s  d e a t h  s e n t e n c e  based  upon 

an  a g g r a v a t i n g  f a c t o r  n o t  a p p l i c a b l e  a t  any  o t h e r  p r e - J u l y  1, 1979 

c a p i t a l  t r i a l s .  Lee  v .  S t a t e ,  s u p r a  a t  475. 

The c o l d ,  c a l c u l a t e d  and p r e m e d i t a t e d  f a c t o r  was i m p r o p e r l y  

found  o n  t h e  f a c t s  and i m p r o p e r l y  a p p l i e d  t o  Mr. P r o f f i t t ' s  c a s e  a s  a  

m a t t e r  of  law.  27 H i s  d e a t h  s e n t e n c e  mus t ,  t h e r e f o r e ,  be r e v e r s e d .  

E l l e d q e  v.  S t a t e ,  346 So.2d 998 ,  1 0 0 3  ( F l a .  1 9 7 7 ) .  

27. Defendan t  a l s o  c h a l l e n g e s  t h e  t r i a l  c o u r t ' s  r e l i a n c e  o n  t h e  s t a t u t o r y  
a g g r a v a t i n g  c i r c u m s t a n c e  o f  b u r g l a r y  o n  t h e  ground t h a t  t h e  u n d e r l y i n g  
f e l o n y  found  i n  a  f e l o n y  murder  c o n v i c t i o n  c a n n o t ,  c o n s i s t e n t  w i t h  t h e  
E i g h t h  Amendment, be u t i l i z e d  t o  a g g r a v a t e  s e n t e n c e .  S t a t e  v. Dixon ,  
283 So.2d 1, 8  (1973)  ( a g g r a v a t i n g  f a c t o r  r e q u i r e s  " f a c t s  i n  a d d i t i o n  
t o  t h o s e  used t o  p r o v e  t h e  commission of  t h e  crime"); see Shue v.  S t a t e ,  
366 So.2d 387,  390 ( F l a .  1978)  ; P u r d y  v .  S t a t e ,  343 So.2d 4, ( ~ 1 7  
1 9 7 7 ) .  Defendan t  r e c o g n i z e s  t h a t  t h i s  C o u r t  h a s ,  however ,  p r e v i o u s l y  
r e j e c t e d  t h i s  a rgument .  Menendez v. S t a t e ,  s u p r a ,  419 So.2d a t  315. 
Defendan t  a l s o  c o n t e n d s  t h a t  t h e  S t a t e ' s  e v i d e n c e  f a i l e d  t o  p r o v e ,  
beyond a  r e a s o n a b l e  d o u b t ,  Williams v. S t a t e ,  s u p r a ;  J a c k s o n  v. 



B. MR. PROFFITT'S DEATH SENTENCE I S  EXCESSIVE AND 
DISPROPORTIONATE I N  LIGHT OF HIS BACKGROUND AND CHARACTER 
AND THE CIRCUMSTANCES OF THE OFFENSE. -- 

T h i s  C o u r t ' s  u l t i m a t e  " f u n c t i o n  i n  r e v i e w i n g  a d e a t h  s e n t e n c e  

i s  t o  c o n s i d e r  t h e  c i r c u m s t a n c e s  i n  l i g h t  o f  t h e  o t h e r  d e c i s i o n s  a n d  

d e t e r m i n e  w h e t h e r  or n o t  t h e  p u n i s h m e n t  is  too g r e a t . "  S t a t e  v .  D i x o n ,  

2 8 3  S o . 2 d  1, 1 0  ( F l a .  1 9 7 3 ) ;  see a l so  Menendez  v .  S t a t e ,  419  So .2d  

3 1 2 ,  3 1 5  ( F l a .  1 9 8 2 ) ;  M c C a s k i l l  v .  S t a t e ,  344  S o . 2 d  1 2 7 6 ,  1278-79   la. 

1 9 7 7 ) .  M r .  P r o f f i t t  s u b m i t s  t h a t  a d e a t h  s e n t e n c e  i n  h i s  case i s  

e x c e s s i v e  a n d  d i s p r o p r o t i o n a t e  a n d  s h o u l d  b e  r e d u c e d  b y  t h i s  C o u r t  t o  

l i f e  i m p r i s o n m e n t .  

T h i s  C o u r t  h a s  n e v e r  a f f i r m e d  a d e a t h  p e n a l t y  f o r  a h o m i c i d e  

d u r i n g  a b u r g l a r y ,  u n a c c o m p a n i e d  b y  a n y  a d d i t i o n a l  a c t s  o f  a b u s e  or 

t o r t u r e  t o  t h e  v i c t i m ,  w h e r e  t h e  d e f e n d a n t  h a s  n o  prior r e c o r d  o f  

c r i m i n a l  or v i o l e n t  b e h a v i o r .  R a t h e r ,  i t  h a s  c o n s i s t e n t l y  r e v e r s e d  

d e a t h  s e n t e n c e s  i n  s u c h  f e l o n y - m u r d e r  cases, w i t h  or w i t h o u t  a j u r y  

r e c o m m e n d a t i o n  o f  l i f e ,  f i n d i n g  t h e  d e a t h  s e n t e n c e  t o  be  d i s p r o p o r t i o n a t e  

f o r  s u c h  a n  o f f e n s e .  - S e e ,  e . q . ,  R e m b e r t  v .  S t a t e ,  4 4 5  So .2d  3 3 7 ,  340  

( F l a .  1 9 8 4 ) ;  Menendez  v .  S t a t e ,  s u p r a ;  R i c h a r d s o n  v .  S t a t e ,  437  So .2d  

1 0 9 1 ,  1 0 9 5  ( F l a .  1 9 8 3 ) .  

( f n .  27 ,  c o n t . )  V i r g i n i a ,  s u p r a ,  t h e  e l e m e n t s  o f  b u r g l a r y ,  as  s e t  f o r t h ,  
a t  t h e  time, i n  t h e  appl icable  F l o r i d a  s t a t u t e ,  s 8 1 0 . 0 1 .  S e e  R o b l e s  
v .  S t a t e ,  1 8 8  So .2d  7 8 9 ,  792 ( F l a .  1 9 6 6 ) .  D e f e n d a n t  r e c o g n i z e s ,  
h o w e v e r ,  t h a t  h e  is  bound by  t h i s  C o u r t ' s  r u l i n g  o n  h i s  prior  appeal,  
w h e r e  t h e  C o u r t  u p h e l d  t h e  j u r y  i n s t r u c t i o n s  o n  f e l o n y  m u r d e r  a n d  
b a s e d  o n  d i f f e r e n t  e l e m e n t s .  P r o f f i t t  v .  S t a t e ,  s u p r a .  S e e  Menendez  
v .  S t a t e ,  s u p r a  a t  315.  I n  l i g h t  o f  t h i s  C o u r t ' s  prior r u l i n g s ,  
d e f e n d a n t  w i l l  n o t ,  t h e r e f o r e ,  b r i e f  t h e s e  c l a i m s  f u r t h e r .  



Mr. P r o f f i t t  i s  t h i r t y - e i g h t  y e a r s  o l d .  H e  h a s  n o  prior  c r i m i n a l  

r e c o r d  a n d  h a s  n e v e r  b e f o r e  b e e n  i n c a r c e r a t e d .  [R. 2 8 ,  257-591.  H e  

h a s  n o  h i s t o r y  o f  v i o l e n t  b e h a v i o r  prior or s u b s e q u e n t  t o  t h e  o f f e n s e .  

[R. 2 3 5 , 2 4 5 ,  2 5 2 ,  279-801.  H e  was d e s c r i b e d  w i t h o u t  e x c e p t i o n  by h i s  

f a m i l y ,  f r i e n d s  a n d  c o - w o r k e r s  as  a n o n - v i o l e n t  p e r s o n  who a v o i d e d  

c o n f r o n t a t i o n s .  [R. 2 3 5 ,  2 4 5 ,  2 6 9 ,  279-80,  2 9 0 1 .  

A t  t h e  t i m e  o f  t h e  o f f e n s e ,  Mr. P r o f f i t t  was h a p p i l y  m a r r i e d .  

H i s  r e l a t i o n s h i p  w i t h  h i s  w i f e  h a s  b e e n  d e s c r i b e d  by t h e  p r i n c i p a l  

w i t n e s s  a g a i n s t  h i m  a t  t r i a l  as  " v e r y  l o v i n g ,  h a p p y ,  t e n d e r  [ a n d ]  c a r i n g , "  

[R. 2 4 5 1 ,  a n d  h e  r e m a i n s  m a r r i e d  t o  t h i s  d a t e .  [R. 2531 .  H i s  f a m i l y ,  

w h i c h  i n c l u d e s  h i s  m o t h e r ,  b r o t h e r  a n d  t h r e e  s i s t e r s ,  h a s  b e e n  d e s c r i b e d  

as  u n i q u e l y  close a n d  s u p p o r t i v e  t h r o u g h o u t  M r .  P r o f f i t t ' s  t e n  y e a r s  

o n  d e a t h  row. [R. 2 7 1 ,  288 ,  293 ,  3071 . 
A l t h o u g h  r a i s e d  i n  a d i f f i c u l t  e n v i r o n m e n t ,  l i v i n g  i n  projects 

a n d  s h a n t i e s  w i t h  a n  a l c o h o l i c  f a t h e r ,  w o r k i n g  m o t h e r  a n d  f i v e  s i b l i n g s ,  

[R. 2 6 3 ,  264 ,  266-67,  2971 Mr. P r o f f i t t ' s  b a c k g r o u n d  r e f l e c t s  a s t a b l e ,  

p r o d u c t i v e  a n d  n o n - c r i m i n a l  l i f e .  H e  h a s  worked  h a r d  t o  s u p p o r t  h i s  

w i f e  a n d  o t h e r  f a m i l y  members  [R. 252-53,  268 ,  2791 f r o m  h i s  t e e n - a g e  

y e a r s  [R. 2681 u n t i l  t h e  d a t e  o f  h i s  a r res t .  [R. 2 3 7 ,  252-53,  2 6 8 ,  

2791 .  M r .  P r o f f i t t  was e m p l o y e d  a t  t h e  time o f  t h e  o f f e n s e  a n d  was 

d e s c r i b e d  as a g o o d  w o r k e r  a n d  r e s p o n s i b l e  e m p l o y e e  by h i s  s u p e r v i s o r .  

[R. 2 3 4 ,  2361.  H e  h a d  g o o d  r e l a t i o n s  w i t h  h i s  f e l l o w  w o r k e r s  a n d  was 

w e l l - l i k e d .  [R. 2 3 6 ,  2521 . 



T h e  crime f o r  w h i c h  Mr. P r o f f i t t  was c o n v i c t e d  was " n o t  beyond  

t h e  norm o f  c a p i t a l  f e l o n i e s "  a n d  d o e s  n o t  i t s e l f  r e q u i r e  t h e  e x t r e m e  

s e n t e n c e  o f  d e a t h .  S t a t e  v .  D i x o n ,  s u p r a  a t  7. T h e  v i c t i m  was n o t  

t o r t u r e d  or a b u s e d ,  a n d  t h e r e  was n o  attempt t o  i n f l i c t  mortal i n j u r i e s  

o n  t h e  o n l y  w i t n e s s  a t  t h e  s c e n e .  T h e  e v i d e n c e  s u g g e s t s  a p a n i c  r e a c t i o n  

b y  a man who h a d  b e e n  d r i n k i n g  f o r  o v e r  s e v e n  h o u r s  pr ior  t o  t h e  crime 

u p o n  h i s  b e i n g  d i s c o v e r e d  i n  t h e  a p a r t m e n t  by  Mr. Medgebow. Mr. 

P r o f f i t t  showed g e n u i n e  remorse a f t e r  t h e  o f f e n s e .  

A l t h o u g h  n e v e r  b e f o r e  i n c a r c e r a t e d ,  Mr. P r o f f i t t  h a s  r e s p o n d e d  

w i t h  " u n d e r s t a n d i n g  a n d  p a t i e n c e "  r a t h e r  t h e n  h o s t i l i t y  or a n t a g o n i s m  

t o  h i s  i n c a r c e r a t i o n .  [R. 2901.  H e  h a s  e v i d e n c e d  s i n c e r e  r e l i g i o u s  

b e l i e f s  a n d  c o n c e r n  f o r  o t h e r  people, c o n v i n c i n g  e v e n  a skep t ica l  d e a t h  

row c h a p l a i n .  [R. 2 8 7 ,  2 8 8 ,  2921.  T h e r e  i s  n o  e v i d e n c e  t h a t  i n  t h e  

more t h a n  t e n  y e a r s  h e  h a s  b e e n  o n  d e a t h  row, h e  h a s  b e e n  i n v o l v e d  i n  

a n y  v i o l e n t  b e h a v i o r .  

A s  r e f l e c t e d  i n  t h i s  C o u r t ' s  d e c i s i o n s ,  n o  o t h e r  d e a t h - s e n t e n c e d  

a p p e l l a n t  h a s  a p p e a r e d  b e f o r e  t h i s  C o u r t  w i t h  Mr. P r o f f i t t ' s  b a c k g r o u n d  

f o r  a b u r g l a r y - h o m i c i d e  w i t h  n o  a d d i t i o n a l  ac t s  o f  a b u s e  t o  t h e  v i c t i m .  

A s  t h e  S t a t e  e v e n  c o n c e d e d  i n  R e m b e r t ,  s u c h  cases d o  n o t  o r d i n a r i l y  

r e s u l t  i n  t h e  i m p o s i t i o n  o f  a d e a t h  s e n t e n c e .  R e m b e r t  v .  S t a t e ,  s u p r a  

a t  3 4 0  n . ;  see, e . q . ,  C o p e l a n d  v .  S t a t e ,  4 3 5  S o . 2 d  8 4 2  ( F l a .  App. 

1 9 8 3 )  ( b u r g l a r y  o f  d w e l l i n g ,  v i c t i m  s t a b b e d  w i t h  k n i f e  a n d  b l u d g e o n e d  

w i t h  hammer i n  h e r  t r a i l e r ;  c o n v i c t i o n  f o r  f i r s t  d e g r e e  m u r d e r ,  l i f e  

s e n t e n c e  i m p o s e d ) ;  Garmon v .  S t a t e ,  4 3 4  S o . 2 d  1 0 3 6  ( F l a .  App. 1 9 8 3 )  



e ( b u r g l a r y  o f  d w e l l i n g ,  d e f e n d a n t ,  i n  a d v a n c e ,  fo rmed  i n t e n t  t o  k i l l  i f  

i n t e r r u p t e d ;  c o n v i c t i o n  f o r  f i r s t  d e g r e e  m u r d e r ,  l i f e  s e n t e n c e  i m p o s e d ) ;  

Mainor  v. S t a t e ,  415 So.2d 827  ( F l a .  App. 1 9 8 2 )  ( b u r g l a r y  o f  d w e l l i n g ,  

a f t e r  i n i t i a l  u n s u c c e s s f u l  a t t e m p t ,  d e f e n d a n t  r e t u r n e d  t o  r a p e  and 

k i l l  v i c t i m ;  c o n v i c t i o n  f o r  f i r s t  d e g r e e  m u r d e r ,  l i f e  s e n t e n c e  i m p o s e d ) ;  

W i l l i a m s  v .  S t a t e ,  397 So .2d  1049  ( F l a .  App. 1 9 8 1 )  ( b u r g l a r y  o f  

d w e l l i n g ,  b o t h  o c c u p a n t s  s h o t ,  o n e  k i l l e d ;  c o n v i c t i o n  f o r  f i r s t  d e g r e e  

m u r d e r ,  l i f e  s e n t e n c e  imposed)  . 
T h u s ,  when s i m i l a r  u n a g g r a v a t e d  f e lony -murde r  cases have  been  

p r e s e n t e d  t o  t h i s  C o u r t ,  i t  h a s  n o t  h e s i t a t e d  t o  r e v e r s e  t h e  d e a t h  

s e n t e n c e .  Rembert  v .  S t a t e ,  445 So.2d 337,  340 ( F l a .  1 9 8 4 ) ;  Menendez 

v .  S t a t e ,  419 So.2d 312,  315 ( F l a .  1 9 8 2 ) .  28 

T h i s  C o u r t  r e v e r s e d  i n  Rembert  e v e n  t hough  t h e r e  were - no  

m i t i g a t i n g  c i r c u m s t a n c e s  found  by t h e  t r i a l  c o u r t .  I t  r e v e r s e d  i n  

Menendez w i t h  o n l y  a  p o r t i o n  o f  t h e  m i t i g a t i n g  e v i d e n c e  i n  Mr. P r o f f i t t ' s  

case. I t  mus t  r e v e r s e  i n  t h i s  case as well. 

28.  Moreove r ,  where  t h e  j u r y  recommended l i f e ,  t h e  C o u r t  h a s  r e v e r s e d  
t h e  d e a t h  s e n t e n c e  e v e n  when a b u r g l a r y  f e lony -murde r  was accompanied  
by a d d i t i o n a l  a c t s  o f  a b u s e ,  or whe re  t h e  d e f e n d a n t  had a prior  v i o l e n t  
r G c o r d ,  or b o t h .  S e e ,  e . g .   ear^ v.  S t a t e ,  384 So.2d 8 8 1   la. 1 9 8 0 )  
( e l d e r l y  v i c t i m  r o E d ,  r a p e d  and  s t r a n g l e d  d u r i n g  b u r g l a r y ;  l i f e  
s e n t e n c e  i m p o s e d ) ;  Norris v .  S t a t e ,  429 - so .2d  6 8 8 ( ~ l a .  1983 )  (two 
e l d e r l y  v i c t i m s  b e a t e n  t o  d e a t h  by d r u g  a d d i c t ;  l i f e  s e n t e n c e  i m p o s e d ) ;  
R i c h a r d s o n  v .  S t a t e ,  s u p r a  ( v i c t i m  b e a t e n  and  s t a b b e d  t o  d e a t h ,  
s i g n i f i c a n t  h i s t o r y  o f  p r i o r  c r i m i n a l  a c t i v i t y ,  l i f e  s e n t e n c e  i m p o s e d ) ;  
Welty v.  S t a t e ,  402 So.2d 1159  ( F l a .  1981 )  ( v i c t i m  b e a t e n  and  s t r a n g l e d ,  
s i g n i f i c a n t  h i s t o r y  o f  prior  c r i m i n a l  a c t i v i t y ;  l i f e  i m p o s e d ) ;  Swan v .  
S t a t e ,  322 So.2d 485 ,  488-89 ( F l a .  1975 )  ( v i c t i m  b e a t e n  and  s t r a n g l e d  
d u r i n g  b u r g l a r y  o f  r e s i d e n c e ,  crime " e s p e c i a l l y  h e i n o u s ,  a t r o c i o u s  or 
c r u e l ; "  l i f e  s e n t e n c e  imposed)  . 



C. THE TRIAL COURT IMPROPERLY EXCLUDED RELEVANT EVIDENCE IN 
MITIGATION OF SENTENCE IN VIOLATION OF FLORIDA ' S DEATH PENALTY 
STATUTE AND THE EIGHTH AND FOURTEENTH AMENDMENTS TO THE UNITED 
STATES CONSTITUTION. 

As this Court held in Perry v. State, 395 So.2d 170 (Fla. 1980), 

"a defendant may not be precluded from offering as a mitigating factor 

any aspect of his character and record ... which might justify a 
reduction of a death sentence to life imprisonment." - Id. at 174 (emphasis 

in original); accord, Simmons v. State, 419 So.2d 316, 320 (Fla. 1982); 

see Lockett v. Ohio, 438 U.S. 586 (1978). - 
Thus any evidence "reasonably related1' to an "element of [a 

defendant's] character may not be excluded from consideration as a 

possible mitigating factor." Simmons v. State, supra at 320. 

The trial court, over defendant's objections, excluded relevant 

evidence of Mr. Proffitt's character and background proffered by him, 

including: 

1. a letter from a former correctional officer at Florida 

State Prison regarding Mr. Proffitt's character on death row from 1974- 

1978, his adjustment to prison, his respect for authority, his efforts 

to avoid physical confrontations with other inmates, his supportive 

family and his future capacity to be productive [R. 304-3051: 
. . 

2. testimony from Mr. Proffitt's brother concerning Mr. 

Proffitt's impoverished upbringing [R. 264-651; 

3. testimony from a priest of Mr. Proffitt's feelings of 

remorse over the crime while on death row [R. 2891. 



4 .  a f f i d a v i t s  f rom M r .  P r o f f i t t ' s  t e en -aged  nephews 

r e f l e c t i n g  M r .  P r o f f i t t ' s  l o v i n g  and g e n t l e  r e l a t i o n s h i p  w i t h  them 

w h i l e  t h e y  were growing  up  [R. 302-041; 

5. a  l e t t e r  f rom M r .  P r o f f i t t ' s  s c h o o l  p r i n c i p a l  d e s c r i b i n g  

M r .  P r o f f i t t ' s  c h a r a c t e r  as  a y o u t h  and b e h a v i o r  i n  s c h o o l  [R. 3081. 

Such e v i d e n c e  was r e l e v a n t  t o  M r .  P r o f f i t t ' s  c h a r a c t e r  and 

background  and  s h o u l d  n o t  have  been  e x c l u d e d .  L o c k e t t  v .  Oh io ,  s u p r a ;  

Simmons v .  S t a t e ,  s u p r a ;  P e r r y  v .  S t a t e ,  s u p r a .  

The e x c l u s i o n  of  t h e  c o r r e c t i o n a l  o f f i c i a l ' s  l e t t e r  was 

p a r t i c u l a r l y  p r e j u d i c i a l .  29 The l e t t e r  c o n t a i n e d  t h e  i n s i g h t s  o f  a 

t r a i n e d  p e n o l o g i c a l  p r o f e s s i o n a l  w i t h  e x p e r i e n c e  i n  a s s e s s i n g  t h e  

c h a r a c t e r  of i n m a t e s  on  d e a t h  row. The l e t t e r  was b a s e d  o n  i n f o r -  

m a t i o n  o b t a i n e d  o v e r  s e v e r a l  y e a r s  o f  d a i l y  c o n t a c t  w i t h  and  knowledge 

o f  M r .  P r o f f i t t .  N o  o t h e r  e v i d e n c e  p r e s e n t e d  by M r .  P r o f f i t t  d e a l t  

w i t h  t h i s  p e r i o d  or c o u l d  be b a s e d  o n  s u c h  e x t e n s i v e  i n v o l v e m e n t  w i t h  

him by a n  u n b i a s e d  o b s e r v e r .  The l e t t e r  was, t h u s ,  i m p o r t a n t  e v i d e n c e  

t o  s u p p o r t  M r .  P r o f f i t t ' s  a rgumen t  a t  t h e  r e s e n t e n c i n g  t h a t  i m p r i s o n m e n t ,  

r a t h e r  t h a n  d e a t h ,  i s  a n  a p p r o p r i a t e  s e n t e n c e  f o r  him, a n d  t h a t  t h e  

crime d i d  n o t  r e f l e c t  h i s  t r u e  c h a r a c t e r  or h i s  f u t u r e  p o t e n t i a l .  - S e e  

29. The l e t t e r  was w r i t t e n  i n  1979  f o r  s u b m i s s i o n  t o  t h e  Governor  i n  
c o n n e c t i o n  w i t h  a p e t i t i o n  f o r  c l emency .  D e f e n d a n t  was u n a b l e  t o  locate  
t h e  wr i te r ,  S .  R. J o h n s ,  a t  t h e  time o f  r e s e n t e n c i n g  and  was a d v i s e d  
t h a t  S g t .  J o h n s  was d e c e a s e d .  [R. 3041.  



Simmons v .  S t a t e ,  s u p r a  a t  320;  Menendez v .  S t a t e ,  s u p r a ,  419 So.2d 

a t  315 ( c a p a c i t y  f o r  r e h a b i l i t a t i o n  is a m i t i g a t i n g  f a c t o r ) .  

The t r i a l  c o u r t  e x c l u d e d  t h e  l e t t e r  -- and  o t h e r  documen ta ry  

e v i d e n c e  p r o f f e r e d  by M r .  P r o f f i t t  -- i n  r e s p o n s e  t o  t h e  S t a t e ' s  h e a r s a y  

o b j e c t i o n s .  [ R .  304-051. T h i s  b a s i s  f o r  t h e  r u l i n g  was e r r o n e o u s .  

F l a . S t a t .  § 9 2 1 . 1 4 1 ( 1 )  e x p r e s s l y  p r o v i d e s  t h a t  t h e  f o r m a l  r u l e s  o f  

e v i d e n c e  d o  n o t  a p p l y  a t  p e n a l t y  p r o c e e d i n g s .  30 A s  t h i s  C o u r t  h a s  

e x p r e s s l y  h e l d ,  h e a r s a y  e v i d e n c e  is a d m i s s i b l e  unde r  t h e  s t a t u t e  a t  

c a p i t a l  s e n t e n c i n g  p r o c e e d i n g s .  Swan v .  S t a t e ,  322 So.2d 485 ,  488 

( F l a .  1 9 7 5 )  ( r e p o r t  a d m i s s i b l e  unde r  § 9 2 1 . 1 4 1 ( 1 )  o v e r  h e a r s a y  o b j e c t i o n ) .  

A s  t h e  C o u r t  h a s  s t a t e d ,  " t h e r e  s h o u l d  n o t  be a n a r r o w  a p p l i c a t i o n  o f  

t h e  r u l e s  o f  e v i d e n c e  i n  t h e  p e n a l t y  h e a r i n g ,  w h e t h e r  i n  r e g a r d  t o  

r e l e v a n c e  o r  t o  a n y  o t h e r  m a t t e r s  e x c e p t  i l l e g a l l y  s e i z e d  e v i d e n c e . "  

S t a t e  v. Dixon ,  283  So .2d  1, 7  ( F l a .  1 9 7 3 ) .  

T h i s  s t a t u t o r y  i n t e r p r e t a t i o n  i s  manda ted  by c o n s t i t u t i o n a l  

r e q u i r e m e n t s .  The  U n i t e d  S t a t e s  Supreme C o u r t  h a s  h e l d  t h a t  s t a t e  

h e a r s a y  r u l e s  c a n n o t  be a p p l i e d  t o  e x c l u d e  e v i d e n c e  i n  m i t i g a t i o n  i n  a 

c a p i t a l  case w i t h o u t  v i o l a t i n g  t h e  E i g h t h  Amendment. G r e e n  v .  G e o r g i a ,  

442 U.S. 95 ,  97  (1979 )  ( r e v e r s i n g  d e a t h  s e n t e n c e  whe re  m i t i g a t i n g  

e v i d e n c e  e x c l u d e d  o n  h e a r s a y  g r o u n d s ) .  

30.  F l a .  S t a t .  § 9 2 1 , 1 4 1 ( 1 )  p r o v i d e s  i n  p e r t i n e n t  p a r t :  

Any s u c h  e v i d e n c e  which  t h e  c o u r t  deems to  have  p r o b a t i v e  
v a l u e  may be r e c e i v e d ,  r e g a r d l e s s  o f  i t s  a d m i s s i b i l i t y  
unde r  t h e  e x c l u s i o n a r y  r u l e s  o f  e v i d e n c e ,  p r o v i d e d  t h e  
d e f e n d a n t  i s  a c c o r d e d  a f a i r  o p p o r t u n i t y  t o  r e b u t  any  
h e a r s a y  s t a t e m e n t s .  



T h e  e x c l u d e d  t e s t i m o n y  of F a t h e r  B a k e r  of M r .  P r o f f i t t ' s  f e e l i n g s  

of remorse i n  1979-81 ,  when F a t h e r  B a k e r  v i s i t e d  w i t h  d e f e n d a n t  a t  t h e  

p r i s o n ,  was a l s o  h i g h l y  r e l e v a n t .  E v i d e n c e  of remorse is a r e c o g n i z e d  

m i t i g a t i n g  f ac to r ,  P o p e  v .  S t a t e ,  4 4 1  S o . 2 d  1 0 7 3 ,  1 0 7 8  ( F l a .  1 9 8 3 ) ,  

a n d  h e r e ,  w h e r e  t h e  t e s t i m o n y  w o u l d  show M r .  P r o f f i t t ' s  c o n t i n u i n g  

f e e l i n g s  of s i n c e r e  remorse y e a r s  a f t e r  t h e  o f f e n s e ,  t h e  e v i d e n c e  wou ld  

f u r t h e r  s e r v e  t o  u n d e r s c o r e  M r .  P r o f f i t t ' s  n o n - v i o l e n t  c h a r a c t e r .  3 1  

Direct e v i d e n c e  of M r .  P r o f f i t t ' s  i m p o v e r i s h e d  c h i l d h o o d  a n d  

u p b r i n g i n g  was a l so  r e l e v a n t  i n  m i t i g a t i o n ,  e s p e c i a l l y  i n  l i g h t  of h i s  

e f f o r t s  t o  e s t a b l i s h  a s t a b l e  a n d  l a w - a b i d i n g  mar i t a l  a n d  w o r k  h i s t o r y  

i n  a d u l t  l i f e .  E d d i n g s  v .  Ok lahoma ,  4 5 5  U . S .  1 0 4  ( 1 9 8 2 )  ( r e v e r s i n g  

d e a t h  s e n t e n c e  w h e r e  t h e  t r i a l  c o u r t  h a d  r e f u s e d  t o  c o n s i d e r  e v i d e n c e  

of t h e  d e f e n d a n t ' s  d i f f i c u l t  c i r c u m s t a n c e s  i n  c h i l d h o o d  as  e v i d e n c e  i n  

m i t i g a t i o n ) .  T h e  t r i a l  c o u r t ' s  e x c l u s i o n  of s u c h  m i t i g a t i n g  e v i d e n c e  

as  " i r r e l e v a n t "  [R. 264-651 was e r ror .  

T h e  d o c u m e n t a r y  e v i d e n c e  from M r .  P r o f f i t t ' s  nephews  a n d  former 

s c h o o l  p r i n c i p a l  was a lso r e l e v a n t  t o  Mr. P r o f f i t t ' s  b a c k g r o u n d  a n d  

c h a r a c t e r  a n d  was a l so  i m p r o p e r l y  e x c l u d e d  o n  h e a r s a y  g r o u n d s  by t h e  

t r i a l  c o u r t .  F l a .  S t a t .  § 9 2 1 . 1 4 1 ( 1 ) ;  Swan v .  S t a t e ,  s u p r a  a t  4 8 8 ;  

G r e e n  v .  Georqia, s u p r a .  

3 1 .  T h e  S t a t e  o b j e c t e d  t o  t h i s  e v i d e n c e  o n  t h e  g r o u n d  t h a t  F a t h e r  
B a k e r  -- who h a s  a d o c t o r a t e  i n  t h e o l o g y  a n d  was t h e  C a t h o l i c  c h a p l a i n  
a t  t h e  U n i v e r s i t y  of F l o r i d a  a n d  P a s t o r  of S t .  A u g u s t i n e  C h u r c h  i n  
G a i n e s v i l l e  [R. 2951 -- was n o t  q u a l i f i e d  t o  a n s w e r  t h e  q u e s t i o n  a s k e d .  
E v e n  a s s u m i n g  t h a t  t h e  q u e s t i o n  c a l l e d  for a n  o p i n i o n  -- as  o p p o s e d  t o  
a s t a t e m e n t  of w h a t  t h e  w i t n e s s  h a d  h e a r d  or o b s e r v e d  - - F a t h e r  B a k e r  
was c l e a r l y  q u a l i f i e d  t o  a n s w e r  t h e  q u e s t i o n .  



- 

B e c a u s e  t h e  t r i a l  c o u r t  e r r o n e o u s l y  e x c l u d e d  r e l e v a n t  e v i d e n c e  

i n  m i t i g a t i o n  p r o f f e r e d  by  d e f e n d a n t ,  i n  v i o l a t i o n  o f  t h e  F l o r i d a  d e a t h  

p e n a l t y  s t a t u t e  a n d  t h e  E i g h t h  a n d  F o u r t e e n t h  Amendments  t o  t h e  U n i t e d  

S t a t e s  C o n s t i t u t i o n ,  t h e  d e a t h  s e n t e n c e  i m p o s e d  m u s t  be r e v e r s e d .  

D.  THE TRIAL COURT ERRED I N  DENYING MR. PROPFITT'S 
MOTION FOR IMPANELING OF A J U R Y .  

A t  h i s  1 9 8 4  r e s e n t e n c i n g ,  d e f e n d a n t  moved f o r  a new j u r y  p e n a l t y  

p r o c e e d i n g .  The  t r i a l  c o u r t  d e n i e d  t h e  m o t i o n  a n d  r e i m p o s e d  a d e a t h  

s e n t e n c e  o n  Mr. P r o f f i t t  w i t h o u t  t h e  b e n e f i t  o f  a new j u r y  r e c o m m e n d a t i o n  

a s  t o  s e n t e n c e .  T h e  c o u r t ' s  f a i l u r e  t o  a f f o r d  M r .  P r o f f i t t  a new 

j u r y  p r o c e e d i n g  d e n i e d  h im t h e  b e n e f i t  o f  a r e l i a b l e  a d v i s o r y  v e r d i c t  

t o  g u i d e  t h e  t r i a l  c o u r t  i n  d e t e r m i n i n g  s e n t e n c e .  32  

T h e  o r i g i n a l  j u r y  v e r d i c t  was r e n d e r e d  o n  t h e  bas is  o f  w h a t  is  

now r e c o g n i z e d  t o  be a m i s g u i d e d  u n d e r s t a n d i n g  by  d e f e n s e  c o u n s e l  of 

F l o r i d a ' s  d e a t h  p e n a l t y  s t a t u t e .  A t  t h e  time of M r .  P r o f f i t t ' s  1 9 7 4  

p e n a l t y  p r o c e e d i n g ,  Mr. P r o f  f  i t t t  s c o u n s e l  b e l i e v e d  h e  was p r e c l u d e d  

f r o m  o f f e r i n g  n o n - s t a t u t o r y  m i t i g a t i n g  e v i d e n c e  of M r .  P r o f f i t t ' s  

c h a r a c t e r  a n d  b a c k g r o u n d  fo r  t h e  j u r y ' s  c o n s i d e r a t i o n .  See P r o f f i t t  

3 2 .  I t  i s  n o t  c lear  f r o m  t h e  t r i a l  j u d g e ' s  s e n t e n c i n g  o r d e r  w h e t h e r  
h e  c o n s i d e r e d  t h e  1 9 7 4  j u r y  r e c o m m e n d a t i o n  i n  i m p o s i n g  s e n t e n c e .  T h e  
O r d e r  s t a t e s  " t h e  c o u r t  h a s  c a r e f u l l y  r e v i e w e d  a n d  c o n s i d e r e d  t h e  
t e s t i m o n y ,  t h e  e v i d e n c e  a n d  t h e  p r e v i o u s  v e r d i c t  by  t h e  J u r y  o f  C h a r l e s  
W i l l i a m  P r o f f i t t ' s  g u i l t  of m u r d e r  i n  t h e  f i r s t  d e g r e e . "  [R. 271.  
T h e  o r d e r  m a k e s  n o  m e n t i o n  o f  t h e  j u r y ' s  a d v i s o r y  v e r d i c t ,  p e r h a p s  



v. Wainwright, supra at 1248. The jury thus heard - no evidence or 

argument concerning Mr. Proffitt's background, his non-violent history, 

his marriage, employment record, family ties, difficult upbringing -- 
or any of the other elements of character and background traditionally 

considered by the sentencing authority in any criminal case. 

The consideration of such information is a constitutionally 

indispensable part of a capital sentencing process. Eddings v. Oklahoma, 

455 U.S. 104, 112 (1982); Woodson v. North Carolina, 428 U.S. 280, 304 

(1976). As the United States Supreme Court has reiterated: 

[TI he fundamental respect for humanity 
underlying the Eighth Amendment ... requires 
consideration of the individual offender and 
the circumstances of the particular offense 
as a constitutionally indispensable part of 
the process of inflicting the penalty of death. 

Eddinqs v. Oklahoma, supra at 112 (quoting from Woodson v. North 

Carolina, supra at 304). 

In this case, whether counsel rightly or wrongly construed the 

law, the effect was the same: the jury was deprived of the most basic 

and essential information about Mr. Proffitt needed to render a constitu- 

tionally reliable recommendation as to sentence. A jury recommendation 

(fn. 32, cont.) because the trial court was convinced, as Mr. Proffitt 
argued, that the jury's 1974 recommendation was tainted and 
unreliable. - See Defendant's Motion to Empanel Jury on Resentencing. 
[R. 3 7 1 .  A trial court may not (absent waiver) impose sentence 
without consideration of a jury recommendation, and if the trial court 
did so, its sentence is invalid. Richardson v. State, supra at 1095. 



r e t u r n e d  under  s u c h  c i r c u m s t a n c e s  i s  i n v a l i d  and c a n n o t  be r e l i e d  upon 

by t h e  s e n t e n c i n g  t r i a l  c o u r t  t e n  y e a r s  l a t e r .  Edd inqs  v.  Oklahoma, 

s u p r a ;  R i c h a r d s o n  v .  S t a t e ,  s u p r a  a t  1095 .  33 

E q u a l l y  i m p o r t a n t ,  t h e  o n l y  t e s t i m o n y  a c t u a l l y  p r e s e n t e d  t o  t h e  

j u r y  (by t h e  S t a t e )  a t  t h e  1974  p e n a l t y  h e a r i n g  -- t h e  t e s t i m o n y  o f  

D r .  James Crumbley -- was e x c l u d e d  by t h e  t r i a l  c o u r t  i n  1984  a s  

o b t a i n e d  i n  v i o l a t i o n  o f  M r .  P r o f f i t t ' s  r i g h t s .  34 The o n l y  other 

e v i d e n c e  a t  p e n a l t y  -- M r .  P r o f f i t t ' s  1967  misdemeanor c o n v i c t i o n  -- 

33. I n  a d d i t i o n ,  t h e  j u r y  i n  1974  o b v i o u s l y  c o u l d  n o t  c o n s i d e r  Mr. 
P r o f f i t t ' s  c h a r a c t e r  a s  i t  e x i s t e d  t e n  y e a r s  l a t e r ,  nor  any  c h a n g e s  i n  
t h e  l a w  a f f e c t i n g  t h e  d e t e r m i n a t i o n  o f  s e n t e n c e .  R e l i a n c e  o n  t h e  1974 
j u r y  p r o c e e d i n g  t h u s  d e p r i v e d  M r .  P r o f f i t t  of  a  c o m p l e t e  and u p d a t e d  
f a c t u a l  and l e g a l  e v a l u a t i o n  o f  t h e  communi ty ' s  judgment o f  w h e t h e r  a  
d e a t h  s e n t e n c e  i s  now a p p r o p r i a t e .  

34. D r .  Crumbley was a  s h e r i f f ' s  d e p u t y  who s e r v e d  a s  p h y s i c i a n  and 
p s y c h i a t r i c  c o n s u l t a n t  a t  t h e  H i l l s b o r o u g h  County  j a i l  w h e r e  Mr. 
P r o f f i t t  was i n c a r c e r a t e d  b e f o r e  t r i a l .  H e  a s s u r e d  Mr. P r o f f i t t  t h a t  
a n y  communicat ion between t h e m  would be k e p t  c o n f i d e n t i a l .  H e  t h e n  
r e p o r t e d  t h e  s u b s t a n c e  o f  t h e i r  c o n v e r s a t i o n s  t o  t h e  s t a t e ' s  a t t o r n e y .  
A t  t r i a l ,  h e  r e l a t e d  what  M r .  P r o f f i t t  had t o l d  h i m  and  r e n d e r e d  an  
o p i n i o n  t h a t  M r .  P r o f f i t t  was a  d a n g e r o u s  i n d i v i d u a l  who would k i l l  
a g a i n  u n l e s s  t r e a t e d  p s y c h i a t r i c a l l y .  Even w i t h o u t  r e g a r d  t o  t h e  
r e a s o n s  w h i c h  l e d  t h e  t r i a l  c o u r t  t o  e x c l u d e  D r .  C rumbley ' s  t e s t i m o n y ,  
h i s  p r e d i c t i o n s  o f  f u t u r e  d a n g e r o u s n e s s  d i d  n o t  r e l a t e  t o  any  
s t a t u t o r y  a g g r a v a t i n g  c i r c u m s t a n c e  and  s h o u l d  n o t  have been p r e s e n t e d  
t o  or c o n s i d e r e d  by t h e  j u r y .  Miller v.  S t a t e ,  373 So.2d 882 ,  886 
( F l a .  1979)  ; Huckaby v .  S t a t e ,  343 So.2d 29,  33  n .11  ( F l a .  1977)  . 



has since been vacated as unconstitutionally obtained. 35 AS this court 

held in Oats v. State, 446 So.2d 90, 95 (Fla. 1984), a vacated conviction 

may not be considered in the imposition of a death sentence. The jury 

thus not only lacked fundamentally important facts about Mr. Proffitt's 

background and character but premised their recommendation on improper 

information. 36 

Moreover, the trial court's instructions in 1974 failed properly 

to guide the jury as to their consideration of aggravating and mitigating 

circumstances in numerous critical respects. 

35. Even without considering the subsequent invalidation of Mr. 
Proffitt's conviction, the state's attorney erroneously argued that 
Mr. Proffitt had been convicted of a felony in Connecticut in 1967 
and served ninety days in jail. [T.R. 4321. In fact, Mr. Proffitt 
was not convicted of a felony, but of a misdemeanor trespass, and did 
not serve ninety days in jail, but received a suspended sentence. [R. 
255-56, 2601. Mr. Proffitt had no other criminal history. The jury 
was thus seriously misled regarding a matter of great concern to most 
jurors --the extent and nature of the defendant's criminal record. 

36. The error in admitting Dr. Crumbley's testimony was exacerbated 
by its inherent unreliability. Dr. Crumbley had only two fifteen minute 
conversations with Mr. Proffitt. Although holding himself out as a 
psychiatrist to Mr. Proffitt, he was, in fact, only a general physician 
with some psychiatric training. The state's attorney, after having 
elicited Dr. Crumbley's opinions on direct examination, argued to the 
Court and jury that Dr. Crumbley was unqualified to render opinions 
about Mr. Proffitt's mental state. [T.R. 510-11, 502-031. The trial 
court in 1974 doubted the reliability of Dr. Crumbley's testimony and 
ordered the appointment of two "court-approved" psychiatrists. [T.R. 
5361 . Dr. Crumbley's "opinion" of Mr. Prof fitt's emotional disturbance 
was contradicted by these doctors. [R; 180, 181, 182, 196-81. The 
unreliability of Dr. Crumbley's testimony is further underscored by 
the fact that Mr. Proffitt's character and past and subsequent conduct 
are completely at odds with the testimony Dr. Crumbley gave. 



The t r i a l  c o u r t  d i d  n o t  i n s t r u c t  t h e  j u r y  t h a t  t h e  " g r e a t  r i s k  

o f  d e a t h  t o  many p e r s o n s "  f a c t o r  a p p l i e s  o n l y  t o  s i t u a t i o n s  w h e r e  t h e  

a c t u a l  a c t  r e s u l t i n g  i n  t h e  h o m i c i d e  e n d a n g e r s  many people [T.R. 5311 ,  

W h i t e  v .  S t a t e ,  403 So .2d  3 3 1 ,  337  ( F l a .  1 9 8 1 ) ,  a l l o w i n g  t h e  j u r y  t o  

accept --as t h e  t r i a l  c o u r t  i t s e l f  d i d  -- t h e  p r o s e c u t o r ' s  e r r o n e o u s  

a r g u m e n t  t h a t  t h e  f a c t o r  c o u l d  a p p l y  b e c a u s e  M r .  P r o f f i t t  d i d  n o t  know 

how many people were i n  t h e  a p a r t m e n t .  [T.R. 5071 .  

T h e  t r i a l  c o u r t  d i d  n o t  a d v i s e  t h e  j u r y  t h a t  t h e y  c o u l d  n o t  

r e l y  o n  b o t h  t h e  b u r g l a r y  a n d  p e c u n i a r y  g a i n  a g g r a v a t i n g  c i r c u m s t a n c e s  

[T.R. 530-311,  P r o v e n c e  v .  S t a t e ,  337 So .2d  7 8 3 ,  7 8 6  ( F l a .  1 9 7 6 ) ,  

a g a i n  a l l o w i n g  t h e  p r o s e c u t o r ' s  m i s t a k e n  a r g u m e n t  t o  t h e  c o n t r a r y  t o  

b e  a c c e p t e d  by t h e  j u r y .  [T.R. 5091.  T h e  t r i a l  c o u r t  d i d  n o t  i n s t r u c t  

t h e  j u r y  t h a t  p r o o f  o f  a d d i t i o n a l  ac ts  o f  p h y s i c a l  or p s y c h o l o g i c a l  

t o r t u r e  o f  t h e  v i c t i m  a r e  r e q u i r e d  t o  e s t a b l i s h  t h e  " e s p e c i a l l y  h e i n o u s ,  

a t r o c i o u s  or c r u e l "  f a c t o r  [T.R. 5 3 1 1 ,  D e m p s  v .  S t a t e ,  395  So.2d 5 0 1 ,  

506 ( F l a .  1 9 8 1 ) ,  a l l o w i n g  a  m i s a p p l i c a t i o n  o f  t h i s  f a c t o r  by t h e  j u r y  

-- a s  t h e  c o u r t  i t s e l f  d i d .  The  t r i a l  c o u r t  d i d  n o t  i n s t r u c t  t h e  j u r y  

t o  d i s r e g a r d  t h e  p r o s e c u t o r ' s  a r g u m e n t  f o r  a  d e a t h  s e n t e n c e  b a s e d  o n  

M r .  P r o f f  i t t '  s a l l e g e d  f u t u r e  d a n g e r o u s n e s s  [T.R. 5131 -- a n d ,  a g a i n ,  

i t s e l f  e r r o n e o u s l y  a c c e p t e d  t h a t  a r g u m e n t .  37 - S e e  Miller v .  S t a t e ,  

s u p r a  a t  886 .  

37 .  The  p r o s e c u t o r ' s  s u m m a t i o n  a l s o  c o n t a i n e d  a  h i g h l y  improper p l e a  
t o  j u r o r  p a s s i o n s ,  f e a r s  a n d  d e s i r e  f o r  v e n g e a n c e ,  a r g u i n g  t h a t  a  d e a t h  
s e n t e n c e  was w a r r a n t e d  b e c a u s e  t h e  v i c t i m  was " w e l l - l i k e d " ,  " r e s p e c t e d "  
a n d  v o u n s  [T.R. 5121 and  b e c a u s e  h i s  d e a t h  was  s e n s e l e s s  a n d  had c a u s e d  - - 
"many,  many,  many sorrows." [T.R. 5161.  T e f f e t e l l e r  v .  S t a t e ,  439 
So .2d  8 4 0 ,  844-45 ( F l a .  1 9 8 3 ) .  

44 



The trial court further misadvised the jury on the burden of 

proof, telling them that a death sentence was required unless the 

mitigating circumstances were found to outweigh the aggravating circum- 

stances [T.R. 5331. See Arango v. State, 411 So.2d 172, 174 (Fla. 

1982) (aggravating circumstances must outweigh mitigating circumstances); 

Mullaney v. Wilbur, 421 U.S. 684 (1975). The trial court further 

erroneously precluded the jury from granting mercy if they deemed it 

appropriate notwithstanding the relative weight of the aggravating and 

mitigating circumstances. [Id.]. - See Gregg v. Georgia, 428 U.S. 

153, 192-93 (1976) (right to mercy); Alvord v. State, 322 ~o.2d 533, 

540 (Fla. 1975) (same). 

The trial court misadvised the jury that a majority vote was 

required for return of a sentence recommendation. [T.R. 533-341. 

Harich v. State, 437 So.2d 1082, 1086 (Fla. 1983) (six-six vote requires 

life sentence recommendation). The trial court did not, despite express 

defense request, instruct the jury on the minimum penalty of life 

imprisonment without possibility of parole for twenty-five years [T.R. 

5351, Sirianni v. State, 411 So.2d 198 (Fla. App. 1981), even though 

the prosecutor misleadingly warned the jury not to risk Mr. Proffitt's 

release on parole. [T.R. 513-141. 38 See Norris v. State, 429 So.2d 

688, 690 (Fla. 1983). 

38. The trial court also did not correct the prosecutor's repeated 
misstatements [T.R. 106, 107, 110, 118, 120, 5061 to the jury that the 
mi tigating circumstances were limited to those specified in the death 
penalty statute. Lockett v. Ohio, supra. To the contrary, the trial 
court told the jury at the beginning of the penalty hearing that it 
would later instruct them on the mitigating circumstances they could 
consider [T.R. 4941, which it did by reading the statutory circumstances @ in the closing instructions. [T.R. 531-321. 



Mr. Proffitt does not contend that a capital defendant is always 

entitled on resentencing to a new jury proceeding.39 Where the jury 

proceedings are error-free, a trial court may clearly resentence a 

capital defendant without a new jury hearing. Menendez v. State, supra, 

419 So.2d at 314 (where no error in evidence or instructions at jury 

proceeding found, resentencing by trial court upheld). If error exists, 

however, a new jury proceeding is mandated. Messer v. State, 330 So.2d 

137, 142 (Fla. 1976); see Richardson v. State, supra at 1095. 

This Court has repeatedly emphasized the crucial role the jury 

plays in the Florida capital sentencing system. Tedder v. State, 322 

So.2d 908, 910 (Fla. 1975); State v. Dixon, supra at 8. The jury 

recommendation represents the judgment and conscience of the community 

as to whether the death sentence is appropriate, and thus is entitled 

to great weight. McCampbell v. State, 421 So.2d 1072, 1075 (Fla. 1982). 

A life recommendation by the jury, while not binding, cannot be overriden 

unless "no reasonable person could differ" that death was the appropriate 

punishment. Tedder v. State, supra at 910. "[Tlhe advisory opinion 

... could be a critical factor in determining whether or not the death 
penalty should be imposed. This is an essential right of the defendant 

under our death penalty legislation ..." Lamadline v. State, 303 

39. Defendant also acknowledges that a new jury proceeding was not 
required by the mandate of the District Court in defendant's federal 
habeas corpus action. The District Court did, however, require the 
resentencing to be conducted in accordance with the requirements of 
Florida law. 



State, 303 So. 2d 17, 20 (Fla. 1974) (emphasis added). 40 

The trial court's failure to afford Mr. Proffitt a new jury 

recommendation of sentence deprived him of this essential right and 

requires reversal of the death sentence imposed. 

CONCLUSION 

For the foregoing reasons, Mr. Proffitt's death sentence was 

improperly imposed. The sentence of the trial court must be vacated, 

and a life sentence imposed. 
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