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PRELIMINARY STATEMENT 

In any appeal, but particularly in a capital case, there is an 

obligation on the parties to present the facts and law fairly and 

accurately. The State's brief has utterly departed from this funda- 

mental requirement. In its effort to persuade the Court to uphold 

Mr. Proffitt's death sentence, the State has misrepresented critical 

facts and the findings below. More seriously, on numerous occasions 

the State has improperly attempted to buttress its position with 

references to "evidence" that is not part of the record before this 

Court. Such conduct on the part of the State in attempting to uphold 

a death sentence is unconscionable. 

In this brief, we address these inaccuracies, presenting the 

actual testimony, findings below and relevant legal authority. This 

brief also responds to the State's cross appeal. 

REPLY ARGUMENT 

A. THE COLD, CALCULATED AND PREMEDITATED FACTOR WAS NOT 
SUPPORTED BY THE EVIDENCE. 

In order to sustain the cold, calculated factor, the State was 

required to prove that the homicide resulted from a preconceived 

plan to kill or a lengthy period of premeditation. Preston v. State, 

444 So. 2d 939, 946 (Fla. 1984). The State produced no such evidence. 

It now attempts to create a factual basis for inferring the requisite 

heightened homicidal intent, but its creation is not supported by 

the evidence in the record. Moreover, the "factsa relied upon by 

the State just as easily support the conclusion that the homicide 



was commit ted  by a  s t a r t l e d  b u r g l a r ,  or f o r  some o t h e r  unknown r e a s o n .  

The S t a t e  h a s  n o t  s u s t a i n e d  i ts  b u r d e n ,  e i t h e r  f a c t u a l l y  or l e g a l l y .  

I n  s e t t i n g  f o r t h  i t s  v e r s i o n  of  t h e  o f f e n s e ,  t h e  S t a t e  c l a i m s  

t h a t  "it  c a n n o t  be d i s p u t e d "  t h a t  Joe l  Medgebow was a s l e e p  when 

a t t a c k e d .  ( S t .  Br .  a t  7 ) .  The S t a t e  r i d i c u l e s  any  o t h e r  c o n s t r u c t i o n  

o f  t h e  e v i d e n c e ,  a c c u s i n g  a p p e l l a n t  of  r e s o r t i n g  t o  " i n v e n t [ i o n ] , "  

" i m a g i n [ a t i o n ]  ,'I " f a n c y "  or " s p e c u l a t [ i o n ] "  i n  d e s c r i b i n g  t h e  homic ide  

a s  t h e  r e s u l t  o f  a  p a n i c  r e a c t i o n  o f  a  f r i g h t e n e d  b u r g l a r .  ( S t .  B r .  

a t  6 -7 ) .  A p p e l l a n t  d i d  n o t  " i n v e n t "  t h i s  e x p l a n a t i o n  o f  t h e  o f f e n s e .  

R a t h e r ,  a s  se t  f o r t h  below,  t h e  p r o s e c u t o r  h i m s e l f  o f f e r e d  t h a t  

p r e c i s e  e x p l a n a t i o n  a t  Mr. P r o f f i t t ' s  t r i a l  as a  r e a s o n a b l e  con- 

s t r u c t i o n  o f  t h e  e v i d e n c e  - -be fo re  t h e  c o l d  and c a l c u l a t e d  f a c t o r  

was added t o  t h e  d e a t h  p e n a l t y  s t a t u t e .  

Here is what t h e  p r o s e c u t o r  a c t u a l l y  a r g u e d  : 

[Joel  Medgebow] [ p ]  r o b a b l y  l e f t  h i s  doo r  un locked .  
! ." P r o f f i t t ]  [ c lomes  r i g h t  a round  from t h e  
p> i n g  l o t ,  g o e s  i n ,  h a s  t h e  k n i f e ,  looks 
a: . rl t h e  a p a r t m e n t ,  c a s i n g  t h e  a p a r t m e n t .  
Joel.  res t less  i n  h i s  s l e e p ,  m a k e s  some comment, 
makes some n o i s e ,  moves,  wha teve r  h e  d o e s .  
The d e f e n d a n t  t h i n k s  he  i s  c a u g h t  and t h e n  he  
t a k e s  h i s  l i f e .  

[T.R. 4441. 

The p r o s e c u t o r ' s  a rgument  was s u p p o r t e d  by t h e  t e s t i m o n y  a t  

t r i a l :  Medgebow was "a v e r y  res t less  s l e e p e r "  who would " t a l k  or 

move a b o u t  t h e  bed" i n  h i s  s l e e p  [T.R. 2561 ; he  had been awakened 

by h i s  w i f e  a t  3:00 and 4:00 a.m. [T.R. 249-501, and  had been d i s t u r b e d  

a g a i n ,  s h o r t l y  b e f o r e  t h e  h o m i c i d e ,  when h i s  w i f e  awoke and s a t  up 



t o  look a t  h i s  w a t c h  [T.R. 2501 ; h e  was u p  o n  t h e  bed h o l d i n g  t h e  

k n i f e  i n  h i s  h a n d ,  when h i s  w i f e  awoke [T.R. 2511.  The  d e f e n d a n t ' s  

own c o n t e m p o r a n e o u s  s t a t e m e n t ,  o f f e r e d  by t h e  p r o s e c u t o r  t h r o u g h  

t h e  t e s t i m o n y  o f  a boarder who o v e r h e a r d  i t ,  was t h a t  " h e  k i l l e d  a 

man w h i l e  b u r g l a r i z i n g  a place." [T.R. 376 ,  3791.  

T h e  S t a t e  p r o v i d e s  - n o  record c i t a t i o n  f o r  i t s  f a c t u a l  claim 

t h a t  Medgebow was asleep. The S t a t e ' s  c i t a t i o n s  e s t a b l i s h  o n l y  

t h a t  t h e  Medgebows w e n t  t o  bed a t  10:OO p.m., were b o t h  u p  d u r i n g  

t h e  n i g h t ,  a n d  t h a t  when Mrs. Medgebow awoke a t  5:00 a.m., h e r  

h u s b a n d  h a d  a l r e a d y  b e e n  s tabbed .  ( S t .  B r .  a t  5 - 6 ) .  

I t  i s  a c c o r d i n g l y  t h e  S t a t e ' s  c u r r e n t  v e r s i o n  o f  t h e  o f f e n s e  

w h i c h  i s  " i n v e n t e d . "  I t  would  r e q u i r e  t h i s  C o u r t  t o  b e l i e v e ,  w i t h o u t  

a n y  s u p p o r t i n g  e v i d e n c e ,  t h a t  a p r o n e  p e r s o n ,  f o r c i b l y  stabbed t h r o u g h  

t h e  h e a r t  w h i l e  h e  was s l e e p i n g ,  t h e r e a f t e r  arose, s a t  u p  i n  bed 

a n d  removed t h e  k n i f e  f r o m  h i s  c h e s t .  

T h e  S t a t e  r e p r e s e n t s  t h a t  t h e  t r i a l  c o u r t ,  i n  making  i t s  cold 

a n d  c a l c u l a t e d  f i n d i n g ,  a c c e p t e d  t h e  S t a t e ' s  c o n t e n t i o n  t h a t  Medgebow 

was s t a b b e d  w h i l e  asleep. ( S t .  B r .  a t  7 ) .  The  t r i a l  j u d g e  made - n o  

s u c h  f i n d i n g  i n  h i s  s e n t e n c i n g  order ,  n o r  does t h e  record c o n t a i n  

a n y  s t a t e m e n t  by  t h e  t r i a l  j u d g e  o n  t h e  s u b j e c t .  

Here i s  t h e  t r i a l  c o u r t ' s  e n t i r e  f i n d i n g :  

( B )  T h a t  pr ior  t o ,  or a f t e r  e n t e r i n g  t h e  l i v i n g  
premises o f  t h e  v i c t i m ,  JOEL RONNIE MEDGEBOW, 
t h e  D e f e n d a n t  CHARLES WILLIAM PROFFITT, armed 
h i m s e l f  w i t h  a k n i f e  a n d  t h e r e a f t e r  d i d  m u r d e r  
t h e  s a i d  JOEL RONNIE MEDGEBOW by s t a b b i n g  him 
i n  t h e  h e a r t  w i t h  s a i d  k n i f e .  The h o m i c i d e  



was committed i n  a c o l d ,  c a l c u l a t e d  a n d  premed- 
i t a t e d  manner  w i t h o u t  a n y  p r e t e n s e  o f  m o r a l  
or l e g a l  j u s t i f i c a t i o n .  

[R. 2 7 1 .  

The  S t a t e  f u r t h e r  r e p r e s e n t s ,  w i t h o u t  a n y  r e c o r d  c i t a t i o n ,  t h a t  

Mrs. Medgebow w i t n e s s e d  t h e  h o m i c i d e .  ( S t .  B r .  a t  2 ) .  T h i s  r e p r e -  

s e n t a t i o n  is f a l s e .  Mrs. Medgebow's a c t u a l  t e s t i m o n y  m a k e s  clear 

t h a t  s h e  was n o t  a w i t n e s s  t o  t h e  a c t u a l  h o m i c i d e .  S h e  was a s l e e p  

when h e r  h u s b a n d  was s t a b b e d ,  was awakened by h i s  moans ,  " d i d n ' t  

r e a l i z e  s o m e t h i n g  had h a p p e n e d  to  Joel" a n d  d i d  n o t  know h e  had 

b e e n  s t a b b e d  u n t i l  a f t e r  t h e  i n t r u d e r  had f l e d  a n d  s h e  t u r n e d  o n  

t h e  l i g h t .  [T.R. 2511 .  

Here i s  Mrs. Medgebow's a c t u a l  t e s t i m o n y  a b o u t  wha t  s h e  saw: 

A.  Well, I l o o k e d  a t  t h e  w a t c h  a n d  I l a y  
back down a n d  I e i t h e r  d r i f t e d  o f f  t o  s l e e p  
f o r  a f e w  m i n u t e s  or e lse  I s l e p t  for a f e w  
m i n u t e s ,  or e l se  I ,  or else I j u s t  l a y  back 
down. B u t ,  t h e n ,  I h e a r d ,  I was awakened by  
some m o a n i n g ,  some l o u d  m o a n i n g ,  so I s a t  u p  
a n d  t u r n e d  a r o u n d  t o  see wha t  h a p p e n e d .  And 
Joe l  h a d ,  was k i n d  o f  up o n  o n e  elbow a n d  h e  
h a d  s o m e t h i n g  i n  h i s  hand .  And I t h o u g h t  i t  
was a r u l e r ,  a t  f i r s t ,  b e c a u s e  I was h a l f  
a s l e e p  a n d  i t  was ,  you  know, d a r k  i n  t h e  room. 
And I ,  y o u  know, s a i d ,  "Well, w h a t ' s  t h e  matter,  
baby? What h a v e  you  d o n e ? "  You know, a n d  -- 

I t  is o u t r a g e o u s  t h a t  t h e  S t a t e  would  so d i s t o r t  t h e  r e c o r d  i n  

a case w h e r e  a  m a n ' s  l i f e  i s  a t  s t a k e .  I t  is  t h e  S t a t e ' s  d u t y  to  

seek j u s t i c e ,  n o t  d e a t h  s e n t e n c e s .  B e r g e r  v .  U n i t e d  States ,  295  

U . S .  7 8 ,  8 8  ( 1 9 3 5 ) .  I f  t h e  e v i d e n c e  a n d  f i n d i n g s  are l a c k i n g ,  t h e  



State ethically and morally cannot distort the record to fill the 

gap 9 

The State's argument is not only factually unsupported but legally 

without merit. The key issue in evaluating the cold, calculated 

factor is the state of mind of the offender. What matters is not 

whether the victim was asleep, but whether the assailant acted on 

the spur of the moment or with a pre-conceived homicidal plan and 

heightened premeditation. As the original prosecutor argued at 

trial, the evidence suggests that even if Medgebow were asleep, his 

behavior in moving and talking in his sleep could have startled and 

frightened a burglar who could easily have believed him to be awake. 

The evidence thus does not lead to a conclusion that the homicide 

was cold and calculated, whether Medgebow was awake or asleep. 

The State also relies on the nature of the stab wound and on 

the lack of any "defensive" wounds to establish the cold, calculated 

factor. These arguments were not made to the trial court, were not 

found by the trial court, and consequently cannot serve as bases 

for affirming the trial court's conclusion. Presnell v. Georgia, 

439 U.S. 14 (1979). 

Furthermore, there was no testimony to support the State's claim 

that great force would have been required to inflict the wound. 

The pathologist did not so testify [T.R. 220-301, nor does the State 

cite any record citation for this claim. And, on the facts of this 

case, the location of the wound itself is of questionable significance. 



The crime o c c u r r e d  i n  a  d a r k e n e d  room: Mrs. Medgebow, n e x t  t o  h e r  

husband o n  t h e  bed ,  c o u l d  n o t  e v e n  see h e  had been  s t a b b e d  u n t i l  

s h e  t u r n e d  o n  t h e  l i g h t .  [T.R. 251,  254, 2561. I t  c a n n o t  be s a i d  

w i t h  c o n f i d e n c e  t h a t  t h e  a s s a i l a n t  c o u l d  see where h e  was s t r i k i n g ,  

e s p e c i a l l y  i f  --as t h e  p r o s e c u t o r  a r g u e d  a t  t r i a l  -- he  s t r u c k  i n  

p a n i c  r e a c t i o n  to  n o i s e  or movement by Mr. Medgebow. 

Moreove r ,  t h e  S t a t e ' s  a rgument  is l e g a l l y  s p e c i o u s .  Whether 

t h e  wound was i n f l i c t e d  w i t h  t h e  i n t e n t i o n  t o  k i l l  is n o t  t h e  i s s u e .  

B y  d e f i n i t i o n ,  e v e r y  p r . emed i t a t ed  homic ide  e n t a i l s  a c t i o n s  commit ted  

w i t h  a  d e l i b e r a t e  i n t e n t i o n  o f  t a k i n g  human l i f e .  R a t h e r ,  t h e  i s s u e  

is  whe the r  t h e r e  is e v i d e n c e  o f  l e n g t h y  p r e m e d i t a t i o n ,  i . e . ,  a  p r e -  

e x i s t i n g  h o m i c i d a l  p l a n  t h a t  d i f f e r e n t i a t e s  t h e  crime f rom o t h e r  

p r e m e d i t a t e d  s t a b b i n g s .  The S t a t e  c i t es  no s u c h  e v i d e n c e ,  a n d  i n  

f a c t ,  t h e r e  is  none .  

T h i s  C o u r t  h a s  h e l d  h o m i c i d a l  a c t s  o f  f a r  more d e l i b e r a t e  p u r p o s e  

i n s u f f i c i e n t  t o  e s t a b l i s h  t h e  c o l d  and c a l c u l a t e d  f a c t o r .  S e e  e . g . ,  

P r e s t o n  v .  S t a t e ,  s u p r a  ( v i c t i m ' s  t h r o a t  s l a s h e d  f rom o n e  s i d e  t o  

t h e  o t h e r  i n  a n  o b v i o u s  a c t  o f  e x e c u t i o n ;  f a c t o r  o v e r r u l e d ) ;  Hardwick 

v.  S t a t e ,  - So.  2d , 9  F.L.W. 484 ( F l a .  Nov. 21,  1 9 8 4 ) ,  

(72-year  o l d  v i c t i m  s t r a n g l e d  to  d e a t h  by c o n c e n t r a t e d  e f f o r t  o v e r  

a p e r i o d  of m i n u t e s ;  f a c t o r  o v e r r u l e d ) .  

T h i s  C o u r t  h a s  a l s o  c o n s i s t e n t l y  found  t h e  l a c k  of s t r u g g l e  by 

a h e l p l e s s  v i c t i m  t o  be i n s u f f i c i e n t  t o  s u p p o r t  t h e  f a c t o r .  - S e e ,  

e .g . ,  Peavy v.  S t a t e ,  442 So.  2d 200 ( F l a .  1983)  ( v i c t i m  found 



s t a b b e d  o n  t h e  bed w i t h  n o  d e f e n s i v e  wounds or any  s i g n  o f  s t r u g g l e  

i n  t h e  room; f a c t o r  o v e r r u l e d ) ;  Drake  v .  S t a t e ,  441  So.  2d 1079  

( F l a .  1 9 8 3 )  ( v i c t i m  s t a b b e d  e i g h t  times w h i l e  hands  bound w i t h  

b r a s s i e r e  r e n d e r i n g  h e r  h e l p l e s s ;  f a c t o r  o v e r r u l e d ) ;  Herzoq v.  S t a t e ,  

439 So .  2d 1372  ( F l a .  1 9 8 3 )  ( v i c t i m  s t r a n g l e d  w i t h  phone c o r d  a f t e r  

b e i n g  r e n d e r e d  h e l p l e s s  w i t h  b a r b i t u a t e s ;  f a c t o r  o v e r r u l e d ) ;  Maxwell  

v .  S t a t e ,  443 So.  2d 967 ( F l a .  1983)  ( v i c t i m  s h o t  d u r i n g  r o b b e r y  o n  

g o l f  c o u r s e  a f t e r  m e r e l y  s t a t i n g  h e  d i d  n o t  w i sh  to  hand o v e r  h i s  

wedding r i n g ;  f a c t o r  o v e r r u l e d ) ;  Gorham v .  S t a t e ,  454 So.  2d 566 

( F l a .  1984)  ( v i c t i m  s h o t  i n  back;  f a c t o r  o v e r r u l e d ) .  

F i n a l l y ,  t h e  S t a t e  c o n t e n d s  t h a t  t h i s  c a s e  is f a c t u a l l y  i d e n t i c a l  

t o  Mason v.  S t a t e ,  438 So. 2d 374 ( F l a .  1 9 8 3 ) ,  where  t h i s  C o u r t  

u p h e l d  t h e  c o l d  and  c a l c u l a t e d  f a c t o r .  But  t h e r e  i s  a  c l e a r  

d i f f e r e n c e  be tween  Mason -- where  t h e r e  was e v i d e n c e  o f  a  p r e - e x i s t i n g  

h o m i c i d a l  p l a n  and  M r .  P r o f f i t t ' s  c a s e  -- where  t h e  e v i d e n c e  

e s t a b l i s h e s ,  a s  t h e  p r o s e c u t o r  a r g u e d  a t  t r i a l ,  t h a t  t h e  h o m i c i d e  

was t h e  u n a n t i c i p a t e d ,  spur-of-the-moment a c t i o n  o f  a  s t a r t l e d  b u r g l a r .  

The e v i d e n c e  i n  Mason r e v e a l e d  t h a t  Mason, by t h e  a g e  o f  t w e n t y ,  

had a l r e a d y  been  c o n v i c t e d  o f  a t t e m p t e d  murde r ,  b a t t e r y ,  r a p e  and  

a r s o n .  Only  a  few d a y s  a f t e r  h i s  c a p i t a l  o f f e n s e ,  h e  commit ted  a  

s i m i l a r  a t t a c k  o n  a  woman i n  h e r  bedroom, r a p i n g  h e r  and  t h r e a t e n i n g  

t o  k i l l  h e r .  -- S e e  O a t s  v .  S t a t e ,  446 So. 2d 90 ( F l a .  1 9 8 4 )  ( f a c t  

t h a t  d e f e n d a n t  commi t t ed  s i m i l a r  a s s a u l t s  r e l e v a n t  t o  d e t e r m i n e  

c o l d ,  c a l c u l a t e d  i n t e n t ) .  Mason was d e s c r i b e d  a s  a " h o s t i l e "  p e r s o n .  



T h e r e  was an  e y e w i t n e s s  t o  t h e  a c t  o f  murder  who t e s t i f i e d  t h a t  t h e  

v i c t i m  was a s l e e p  when s t a b b e d .  T h e r e  was no m i t i g a t i n g  c h a r a c t e r  

e v i d e n c e .  On t h e  b a s i s  of  t h o s e  f a c t s ,  t h i s  C o u r t  p r o p e r l y  c o n c l u d e d  

t h a t  o n e  c o u l d  i n f e r  t h a t  Mason was by n a t u r e  and h a b i t  a  c o l d  and 

c a l c u l a t i n g  k i l l e r .  

By c o n t r a s t ,  C h a r l e s  P r o f f i t t  was 28 y e a r s  o l d  a t  t h e  t i m e  o f  

t h e  o f f e n s e ,  and had no p r i o r  (or any  s u b s e q u e n t )  r e c o r d  of  v i o l e n c e .  1 

T h e r e  was no  e y e w i t n e s s  t o  t h e  crime. By t h e  S t a t e ' s  own e v i d e n c e ,  

Mr. P r o f f i t t ' s  immed ia t e  r e a c t i o n  t o  t h e  o f f e n s e  was to  c o n f e s s  t o  

h i s  w i f e  and t e l l  h e r  t o  c a l l  t h e  p o l i c e  [T.R. 379-801 -- a  r e a c t i o n  

which ,  u n l i k e  Mason ' s  c o n t i n u i n g  p a t t e r n  o f  h o m i c i d a l  t h r e a t s  and  

v i o l e n c e ,  d o e s  n o t  r e f l e c t  t h e  m e n t a l i t y  o f  a  c o l d  and c a l c u l a t i n g  

k i l l e r .  A f t e r  h i s  i n i t i a l  f l i g h t ,  Mr. P r o f f i t t  t u r n e d  h i m s e l f  i n  

t o  t h e  p o l i c e ,  e x p r e s s i n g  g r e a t  remorse and  a n g u i s h  o v e r  t h e  crime. 

[R.  262,  2711. U n l i k e  Mason, M r .  P r o f f i t t  was n o t  c a r r y i n g  a  weapon 

o n  t h e  n i g h t  o f  t h e  crime and had made no  p r i o r  s t a t e m e n t s  i n d i c a t i n g  

any  i n t e n t i o n  to  c o m m i t  a  murder .  [T.R. 313,  R.  2361. - S e e  H a r r i s  

v .  S t a t e ,  438 So.  2d 787 ( F l a .  1983)  ( f a c t  t h a t  murder  weapon came 

from v i c t i m ' s  p r e m i s e s  n e g a t e s  f i n d i n g  o f  c o l d ,  c a l c u l a t e d  m u r d e r ) .  

1. D e s p i t e  t h e  a r r a y  o f  i n v e s t i g a t o r y  f a c i l i t i e s  a t  t h e  S t a t e ' s  
d i s p o s a l ,  and  d e s p i t e  t h e  f a c t  t h a t  Mr. P r o f f i t t  h a s  been  i n  t h e  
S t a t e ' s  c u s t o d y  and  under  i ts  s c r u t i n y  f o r  t h e  p a s t  t e n  y e a r s ,  t h e  
S t a t e  h a s  n o t  come f o r w a r d  w i t h  a  s i n g l e  o t h e r  i n c i d e n t  o f  v i o l e n c e  
o n  M r .  P r o f f i t t ' s  p a r t .  



Unlike Mason, Mr. Proffitt had been drinking for many hours prior 

to the crime. 2 

Finally, the victim was visibly alive when the assailant fled. 

No attempt was made to insure Mr. Medgebow died, nor was there any 

attempt to inflict mortal injuries on Mrs. Medgebow. - See Rembert 

v. State, 445 So. 2d 337 (Fla. 1984) (victim alive when defendant 

fled; factor overruled). 

In Mason, the totality of the evidence of Mason's record and 

character established with certainty a pre-existing, heightened, 

homicidal intent. Here, by contrast, the totality of the circum- 

stances precludes any such conclusion. 3 

2. Inexplicably, the State disputes our assertion that Mr. Proffitt 
was out drinking for seven to eight hours before the crime and argues 
that there is no evidence to support our statement. (St. Br. at 
8). Here is the actual testimony of one of the witnesses at the 
resentencing proceedings: 

Q. Were you out drinking with him [on the night of the 
crime] ? 
A. Yes. 
Q. Do you recall what time it was that you started drinking 
that evening? 
A. Approximately 7:30 p.m. 
Q. Do you recall what time you left the bar? 
A. Approximately 10:OO p.m. 
Q. When you left the bar was he still there drinking? 
A. Yes. 

[R. 236-371. Another witness at trial testified that Mr. Proffitt 
remained at the bar from 7:30 p.m. to 3:00 a.m. that morning and 
was drinking with him during that time. [T.R. 309, 3111. 

3. The State contends that the burden was on Mr. Proffitt to disprove 
the factor. The State argues that this Court should hold it against 
Mr. Proffitt that he did not testify at resentencing to contradict 
the State's current version of the offense. (St. Br. at 8). This 
contention is contrary to the fundamental principles of American 



I n  s h o r t ,  o n  t h e  c r i t i c a l  i s s u e  o f  M r .  P r o f f i t t ' s  s t a t e  o f  mind 

a t  t h e  time o f  t h e  o f f e n s e ,  t h i s  c a s e  i s  l i k e  Peavy v.  S t a t e ,  s u p r a ;  

B l a n c o  v.  S t a t e ,  452 So. 2d 520 ( F l a .  1 9 8 4 ) ,  and  t h e  numerous other  

c a s e s  d e c i d e d  by t h i s  C o u r t  w h e r e  t h e  e v i d e n c e  o f  a  murder  d u r i n g  a  

b u r g l a r y  was i n s u f f i c i e n t  t o  d e t e r m i n e  t h e  d e f e n d a n t ' s  m o t i v e  and 

i n t e n t ,  and w h e r e  t h e  f a c t o r  was t h u s  o v e r r u l e d .  S e e ,  e . g . ,  Hardwick 

v .  S t a t e ,  s u p r a ;  R i c h a r d s o n  v.  S t a t e ,  437 So .  2d 1 0 9 1  ( F l a .  1 9 8 3 ) ;  

H a r r i s  v .  S t a t e ,  s u p r a ;  Rembert  v.  S t a t e ,  s u p r a .  (See a l s o  c a s e s  

c i t e d  i n  App. B r .  a t  1 9 ,  n . 1 7 ) .  T h o s e  c a s e s  a l l  f i r m l y  e s t a b l i s h  

t h e  p r i n c i p l e  t h a t  p roo f  o f  t h e  h e i g h t e n e d  p r e m e d i t a t i o n  n e c e s s a r y  

t o  s u p p o r t  t h e  f a c t o r  c a n n o t  be based  on  i n f e r e n c e  or s p e c u l a t i o n .  

Where t h e  e v i d e n c e  is s u s c e p t i b l e  o f  a n  i n t e r p r e t a t i o n  t h a t  t h e  

o f f e n s e  was t h e  u n a n t i c i p a t e d  r e s u l t  o f  a  f e l o n y ,  t h e  f a c t o r  w i l l  

be o v e r r u l e d .  - I d .  

T h e  e v i d e n c e  i n  t h i s  c a s e  d o e s  n o t  s u p p o r t  a  f i n d i n g  o f  a  c o l d ,  

c a l c u l a t e d  and p r e m e d i t a t e d  murde r ,  and  t h e  f a c t o r  mus t  be o v e r r u l e d .  

( f n .  3 ,  c o n t . )  c r i m i n a l  j u r i s p r u d e n c e  -- t h a t  t h e  burden  i s ,  a t  
a l l  times, o n  t h e  S t a t e  t o  p r o v e ,  beyond a  r e a s o n a b l e  d o u b t ,  those 
f a c t s  n e c e s s a r y  f o r  i m p o s i t i o n  o f  p e n a l t y ,  W i l l i a m s  v .  S t a t e ,  386 
So .  2d 538 ( F l a .  1980)  , and  t h a t  a  man may n o t  be p e n a l i z e d  f o r  
r e m a i n i n g  s i l e n t .  Doyle v .  O h i o ,  426 U.S. 610 ( 1 9 7 6 ) .  T h e  S t a t e  
a l s o  i g n o r e s  t h e  f a c t  t h a t  M r .  P r o f f i t t ' s  contemporaneous  s t a t e m e n t  
r e g a r d i n g  t h e  c i r c u m s t a n c e s  of  t h e  o f f e n s e  is  i n  t h e  r e c o r d ,  o f f e r e d  
by t h e  S t a t e  a t  t h e  o r i g i n a l  t r i a l .  I n  t h a t  s t a t e m e n t ,  M r .  P r o f f i t t  
s t a t e d  h e  had k i l l e d  a  man w h i l e  b u r g l a r i z i n g  a  p l a c e .  [T.R. 367,  
379-801. 



B. THE COLD, CALCULATED FACTOR MAY NOT BE RETROACTIVELY 
APPLIED. 

The State claims that retroactive application of the cold and 

calculated factor in this case is authorized by this Court's 

decisions in Combs v. State, 403 So. (Fla. 1981); Smith v. 

State, 424 So. 2d 726 (Fla. 1982); and Justus v. State, 438 So. 2d 

358 (Fla. 1983). The State ignores the critical distinction 

between those cases and this case. 

In Combs, Justus and Smith, all proceedings occurred after July 

1, 1979, the effective date of the statutory amendment adding the 

factor. There was no change in the applicable law during the 

defendants' capital trials. 

In this case, the State seeks to change the law not only retro- 

actively, but in the midst of a defendant's capital proceedings. 

Mr. Proffittts trial and jury sentencing occurred in 1974, and the 

State explicitly relies on evidence from those proceedings to 

support the new factor. We have found no case in any jurisdiction 

where the applicable law was changed mid-proceedings. 

Would this Court allow, in any other civil or criminal matter, 

a case to be submitted for final disposition on the basis of a 

record developed without notice to a party of one of the 

fundamental disputed elements of the action against him? That is 

precisely what the State seeks to do here. 

In Combs, Justus and Smith, the defendants and their attorneys 

were aware throughout the entire pre-trial and trial proceedings 



that the factor could be considered. See Menendez v. State, 368 

So. 2d 1278, 1282 n.21 (Fla. 1979) (listing of aggravating circum- 

stances in statute gives notice of factors which may be considered 

and thus defended against). By contrast, Mr. Proffitt and his 

attorney could not have known at the time of trial that the evidence 

would be used to support an aggravating factor not then in existence. 

There could be no pre-trial preparation, investigation, confrontation 

or cross-examination during trial to defend against a finding of 

the factor. There was, for example, no reason to focus investigation 

or trial questioning on evidence of the victim's precise location 

and position when stabbed or whether the apartment showed signs of 

a struggle. Similarly, there was no reason for any investigation 

of the V ~ C :  - ::,' 3 injury or questioning of the pathologist concerning 

the nature of the wound to counter the State's new-found claim that 

a prone, sleeping victim arose, sat up and removed the knife after 

being stabbed. 

It is :npossible to determine ten years later what proper inquiry 

or trial qsestioning might have developed. Witnesses are no longer 

available, whether by absence or loss of memory. The scene of the 

crime is obviously no longer preserved, and relevant evidence, such 

as the location, pattern and depth of blood stains, is unavailable. 

Had Mr. Proffitt been denied counsel completely at his trial, 

there is no question that the proceedings would be set aside. Gideon 

v. Wainwright, 372 U.S. 335 (1963). Similarly, had counsel been 



denied time to prepare a defense or an opportunity to confront and 

cross-examine witnesses, the trial could not stand. Powell v. 

Alabama, 287 U.S. 45 (1932) ; Davis v. Alaska, 415 U.S. 308 (1974). 

Here, there has been the functional equivalent of a denial of counsel, 

because evidence obtained from proceedings where there was no 

preparation, cross-examination or defense by counsel on the now- 

critical issue is being used to sentence a man to death. See Holloway 

v. Arkansas, 435 U.S. 475, 487-91 (1978). 

Moreover, at resentencing the State presented the testimony of 

two psychiatrists -- drawn solely from their 1974 examinations of 
Mr. Proffitt [R. 173-4, 178, 182, 187, 193-4, 196, 1981 -- that 
Mr. Proffitt was not emotionally disturbed at the time of the crime. 

The State now relies upon that testimony to argue that Mr. Proffitt 

was acting in a cold and calculated manner. (St. Br. at 7). Defense 

counsel's decision in 1974 to allow his client to be examined by 

the two psychiatrists would clearly have been affected had he known 

of the cold and calculated factor. 4 

-4. Mr. Proffitt had an absolute Fifth Amendment right to refuse to 
be examined by the two psychiatrists, as well as a Sixth Amendment 
right to the knowledgable advice of counsel concerning whether to 
agree to such examinations. Estelle v. Smith, 451 U.S. 454 (1981). 
The use of such psychiatric testimony to prove a factor not known 
to or considered by defense counsel or defendant in 1974 would violate 
those constitutional rights. We expressly objected to the testimony 
of the psychiatrists on these grounds. (R. 158-67). The use of 
that testimony to support the death sentence in and of itself requires 
reversal. 



The State claims that the 1979 amendment did not change the law 

in effect at the time of Mr. Proffitt's trial. This claim is plainly 

incorrect: before the amendment, this Court had explicitly ruled 

that premeditation, even if heightened, could not be considered in 

aggravation. Brown v. State, 381 So. 2d 690, 695-96 (Fla. 1980) 

(reliance on premeditation invalidated); Riley v. State, 366 So. 

2d 19, 21 (Fla. 1978) (reliance on lengthy premeditation invalidated) . 
Brown's crime occurred on July 7, 1973, three weeks before Mr. 

Proffitt's. Brown was sentenced on July 3, 1974, three and one 

half months after Mr. Proffitt's trial. Riley's crime occurred on 

September 15, 1975; he was sentenced on April 8, 1976. The law was 

thus definitely changed by the 1979 amendment. 5 

The State's related claim that the amendment to the statute is 

only "procedural" has previously been rejected by this Court. Vaught 

v. State, 410 So. 2d 147, 149 (Fla. 1982); Combs v. State, supra. 6 

In Vaught, the Court held that because the provisions of 

5. Significantly, the legislative history of the 1979 amendment 
indicates that the cold and calculated factor was added specifically 
in response to the facts in Riley and the Court's holding disallowing 
reliance on a defendant's heightened premeditation. See SB 523 
(1979), Staff Analysis p. 3. 

6. The State fails to advise the Court that its identical argument 
here was advanced and rejected in Combs, where the State cited 
identical case law and the identical quotation from Dobbert v. 
Florida, 432 U.S. 282 (1977). See Brief of State in Combs at pp. 
4-5). 



S921.141 "delineat[e] the circumstances in which the death penalty 

may be imposed ... [they] are matters of substantive law." Id. 7 - 
Finally, the State argues that Mr. Proffitt was not disadvantaged 

by the addition of the factor. This claim is untenable, The trial 

judge expressly stated that Mr. Proffitt was disadvantaged by 

application of the amendment. [R. 1131. Because of the amendment, 

the judge considered in the weighing process an aggravating circum- 

stance --heightened premeditation -- which would not have been 
permissible at the time of trial. Riley v. State, supra at 21. 8 

7. The State's reliance on Dobbert v. Florida, supra, is flawed. 
Dobbert challenged Florida's post-Furman death penalty statute, 
which changed the jury's role to make its verdict a non-binding 
recommendation, and promulgated aggravating circumstances. The 
Supreme Court held that the change in the jury's role was a matter 
of procedure and was thus not subject to ex post facto limitations. 
The Court further held that the addition 3 aggravating circumstances 
was a substantive change, but did not violate ex post facto prohibi- 
tions since it was "ameliorative1' -- whereas defendant convicted 
of first degree murder under the old statute could be sentenced to 
death, the new statute limited capital punishment to those with the 
aggravating circumstances listed. 

The 1979 statutory amendment, which altered the list of aggravating 
circumstances to be considered, was substantive and not procedural 
within the meaning of Dobbert.. Moreover, Dobbert did not hold that 
death penalty "procedures" may be changed in mid-case, as the State 
seeks to do here. Like Combs, Justus and Smith, Dobbert was tried 
from start to finish under one set of rules. 

8. The State claims that the facts of Mr. Proffitt's case are 
comparable to those of Justus v. State, supra, where the Court found 
the defendant had not been disadvantaged by retroactive application 
of the factor. The State's claim is quite disingenuous: there 
were no mitigating factors in Justus' case, and, therefore, the 
inclusion of the cold, calculated factor could have had no affect 
on any weighing process. The circumstances of Mr. Proffitt's case, 
with an underlying non-violent felony, no history of other violent 



- 
C. MR. PROFFITT'S DEATH SENTENCE IS EXCESSIVE AND DISPROPORTIONATE. 

In responding to our argument that Mr. Proffitt's death sentence 

is excessive and disproportionate, the State claims that the sub- 

stantial non-statutory mitigating evidence presented below should 

be ignored, and that the death sentence should be upheld because 

two aggravating circumstances --felony-murder and cold, calculated 

--were found, as opposed to only one statutory mitigating circumstance 

-- no significant criminal history. 
As discussed above, the State's reliance on the cold, calculated 

factor is misplaced because that factor was not properly found. 

Moreover, as discussed below, the State's attempt to discredit the 

evidence of Mr. Proffitt's character and background is based almost 

exclusively on references to non-record, disputed testimony and 

misrepresentations of the record below. However, even accepting 

the State's misguided formulation of the aggravating and mitigating 

(fn. 8, cont.) behavior and statutory and non-statutory mitigating 
evidence are markedly different. 

Moreover, Justus' crime was infinitely more aggravated, and he had 
a history of repeated homicidal behavior. Justus was convicted of 
kidnapping, raping and robbing his victim prior to murdering her by 
shooting her twice in the head. He has been convicted of two other 
first degree murders and is presently under sentence of death in 
three states. See Justus v .  State, 276 S.E.2d 242 (Ga. 1981) (murder, 
rape, kidnap with bodily injury and armed robbery of twenty-eight 
year old woman Justus stabbed three times then shot execution style); 
Commonwealth v. Justus, 266 S.E.2d 87 (Va. 1980) (murder and rape 
of an eight-month pregnant young woman whom Justus shot twice in 
the face-and once in the back oi the head). Evidence of the Georgia 
and Virginia offenses was admitted at the- Florida trial. Justus c .  
State, supra, 438 So. 2d at 364, 368. 



c i r c u m s t a n c e s ,  t h e  d e a t h  s e n t e n c e  i n  t h i s  c a s e  i s  e x c e s s i v e  and 

d i s p r o p o r t i o n a t e  when compared w i t h  t h e  pun i shmen t  imposed i n  o t h e r  

c a p i t a l  c a s e s .  

Even when r ev i ewed  o n  t h e  S t a t e ' s  own terms: 

1. T h e r e  is  no  c a s e  i n  t h i s  S t a t e  i n  which t h e  C o u r t  h a s  

a f f i r m e d  a  d e a t h  s e n t e n c e  f o r  a  d e f e n d a n t  w i t h  no  s i g n i f i c a n t  c r i m i n a l  

h i s t o r y  where t h e  o n l y  a g g r a v a t i n g  c i r c u m s t a n c e s  were fe lony-murder  

and  c o l d ,  c a l c u l a t e d .  

2. T h e r e  i s  no  c a s e  i n  which t h i s  C o u r t  h a s  uphe ld  a  d e a t h  

s e n t e n c e  f o r  a  b u r g l a r y - h o m i c i d e ,  w i t h  or w i t h o u t  a  f i n d i n g  o f  c o l d -  

c a l c u l a t e d ,  w h e r e  t h e  v i c t i m  was n o t  a b u s e d ,  e v e n  a b s e n t  any m i t i g a t i n g  

c i r c u m s t a n c e s .  9 

I t  must  be emphas ized  t h a t  t h e  S t a t e  c i tes  - no c a s e s  i n  i t s  b r i e f  

u p h o l d i n g  a  d e a t h  s e n t e n c e  o n  t h e  c o m b i n a t i o n  o f  s t a t u t o r y  a g g r a v a t i n g  

and m i t i g a t i n g  c i r c u m s t a n c e s  found  by t h e  t r i a l  c o u r t .  

9 .  The d i s t i n c t i o n s  t h e  S t a t e  seeks t o  draw between Mr. P r o f f i t t ' s  
c a s e  and t h a t  o f  Rembert  v .  S t a t e ,  s u p r a  and Menendez v .  S t a t e ,  419 
So.  2d 312 ( F l a .  1982)  a r e  e i t h e r  i n a c c u r a t e  or i r r e l e v a n t .  One 
c a n n o t  d i s t i n g u i s h  Rembert  by t h e  f a c t  t h a t  t h e r e  was no  e v i d e n c e  
a s  t o  how t h e  murder  a c t u a l l y  o c c u r r e d ,  b e c a u s e  a s  was shown s u p r a  
a t  4 ,  t h e  same h o l d s  t r u e  f o r  Mr. P r o f f i t t ' s  c a s e .  The f a c t  t h a t  
Rembert  k i l l e d  someone he  knew or commit ted  a n  armed r o b b e r y  o f  a  
b u s i n e s s  d u r i n g  b u s i n e s s  h o u r s  a r g u a b l y  makes h i s  o f f e n s e  more, 
r a t h e r  t h a n  less,  s e r i o u s :  t o  c o m m i t  an  armed r o b b e r y  a t  a  t i m e  
when o n e  must  know p e o p l e  w i l l  be e n d a n g e r e d ,  and t o  k i l l  a n  a c q u a i n -  
t a n c e  w i t h  whom o n e  had no  q u a r r e l  r e q u i r e s  more i n d i f f e r e n c e  t h a n  
a n  unarmed b u r g l a r y  commited by s t e a l t h  t o  a v o i d  c o n f r o n t a t i o n .  

The S t a t e  d e s c r i b e s  Menendez a s  a  day-t ime r o b b e r y  w i t h o u t  any  e v i d e n c e  
o f  p r e m e d i t a t i o n ,  h e i g h t e n e d  or otherwise, w h o l l y  i g n o r i n g  t h e  f a c t  
t h a t  Menendez was armed w i t h  a  s i l e n c e r  and t h e  v i c t i m  i n  t h a t  c a s e  
was found  w i t h  arms r a i s e d  i n  a  s u b m i s s i v e  g e s t u r e .  

N e i t h e r  Rembert  nor  Menendez, moreover ,  i n v o l v e d  t h e  e x t e n s i v e  
m i t i g a t i n g  e v i d e n c e  p r e s e n t  i n  Mr. P r o f f i t t ' s  c a s e .  



The S t a t e  m i s u n d e r s t a n d s  t h e  c i t a t i o n s  i n  o u r  i n i t i a l  b r i e f  t o  

a n a l o g o u s  f i r s t  d e g r e e  murder  c a s e s  d e c i d e d  i n  t h e  D i s t r i c t  C o u r t s  

o f  Appeal. Those  cases were h e a r d  by t h e  D i s t r i c t  C o u r t s  r a t h e r  

t h a n  t h i s  C o u r t  p r e c i s e l y  b e c a u s e  i t  h a s  been  t h e  c o n s i s t e n t  judgment 

o f  t r i a l  j u d g e s  t h a t  c a s e s  s u c h  as Mr. P r o f f i t t ' s  d o  n o t  w a r r a n t  

t h e  e x t r e m e  s a n c t i o n  o f  d e a t h .  

Moreover ,  w e  r e s p e c t f u l l y  s u b m i t  t h a t  t h e  S t a t e  h a s  o v e r s t e p p e d  

t h e  bounds o f  proper a p p e l l a t e  advocacy  i n  i t s  attempt to  d i s c r e d i t  

t h e  s u b s  t a n t i  a 1  n o n - s t a t u t o r y  c h a r a c t e r  e v i d e n c e  p r e s e n t e d  a t  

r e s e n t e n c i n g .  I t  a t t e m p t s  t o  impugn t h e  c r e d i b i l i t y  o f  Mr. P r o f f i t t ' s  

w i t n e s s e s  below w i t h  non- reco rd  " e v i d e n c e , "  a r g u i n g  t h a t  prior  c o u n s e l  

made a  " t a c t i c a l "  d e c i s i o n  n o t  t o  c a l l  t h e  w i t n e s s e s .  T h i s  a rgument  

i s  n o t  based  o n  any  e v i d e n c e  i n  t h e  r e c o r d ,  n o r  on  any  j u d i c i a l  

f i n d i n g .  I t  is  based  o n  t e s t i m o n y  f rom t h e  f e d e r a l  h a b e a s  c o r p u s  

p r o c e e d i n g s  s e t t i n g  f o r t h  o n e  o f  s e v e r a l  d i s p u t e d  j u s t i f i c a t i o n s  

o f f e r e d  by Mr. P r o f f i t t ' s  prior  c o u n s e l  f o r  h i s  f a i l u r e  t o  i n t r o d u c e  

a n y  c h a r a c t e r  e v i d e n c e .  

The C o u r t  or Appeals d i d  - n o t  h o l d ,  as t h e  S t a t e  a s s e r t s ,  t h a t  

prior  c o u n s e l  made a  " t a c t i c a l n  d e c i s i o n  n o t  t o  p r e s e n t  e v i d e n c e  i n  

m i t i g a t i o n  a t  t h e  f i r s t  t r i a l .  I t  h e l d  t h a t  c o u n s e l  f a i l e d  t o  p r e s e n t  

m i t i g a t i n g  e v i d e n c e  b e c a u s e  h e  m i s t a k e n l y  b e l i e v e d  s u c h  e v i d e n c e  

was l i m i t e d  to  t h e  m i t i g a t i n g  c i r c u m s t a n c e s  l i s t e d  i n  t h e  F l o r i d a  

s e n t e n c i n g  s t a t u t e .  S e e  P r o f f i t t  v.  Wainwr ight ,  685 F.2d 1227 ,  



1248  ( 1 1 t h  C i r .  1982)  . 1 0  

The e g r e g i o u s n e s s  o f  t h e  S t a t e ' s  r e l i a n c e  o n  non- record  e v i d e n c e  

is  matched by i t s  m i s r e p r e s e n t a t i o n  o f  t h e  r e c o r d  e v i d e n c e  t o  

" c o r r o b o r a t e n  p r i o r  c o u n s e l ' s  h a b e a s  t e s t i m o n y :  

1. The S t a t e  c l a i m s  t h e r e  was a  " s e p a r a t i o n "  o f  Mr. 

P r o f f i t t  and h i s  h a l f  b r o t h e r ,  s u g g e s t i n g  some e s t r a n g e m e n t  o f  t h e  

two. ( S t .  B r .  a t  22) Bu t  t h e  S t a t e ' s  c i t a t i o n  is  t o  t h e  f i r s t  

page  o f  t h e  b r o t h e r ' s  c r o s s - e x a m i n a t i o n ,  which c o n t a i n s  no  d i s c u s s i o n  

a t  a l l  o f  t h e  b r o t h e r s 1  r e l a t i o n s h i p .  Nowhere i n  t h e  t e s t i m o n y  is 

t h e  term " s e p a r a t i o n "  used .  I n  f a c t ,  S g t .  G l a n d e r  and  M r .  P r o f f i t t  

l i v e d  t o g e t h e r  a l m o s t  c o n t i n u o u s l y  u n t i l  Mr. P r o f f i t t  was n i n e t e e n ,  

when S g t .  G l a n d e r  g o t  m a r r i e d  and  s e t  up  h i s  own h o u s e h o l d .  11 

1 0 .  The C o u r t  o f  A p p e a l s  h e l d :  

The d e f e n s e  a t t o r n e y ' s  b e l i e f  t h a t  he  c o u l d  
n o t ,  under  t h e  F l o r i d a  s t a t u t e ,  i n t r o d u c e  
e v i d e n c e  o f  m i t i g a t i n g  f a c t o r s  n o t  l i s t e d  i n  
F l o r i d a  S t a t u t e  5921 .141(6)  was e n t i r e l y  r e a s o n -  
a b l e .  H i s  d e c i s i o n  n o t  t o  c a l l  w i t n e s s e s  a t  
t h e  p e n a l t y  s t a g e  t o  t e s t i f y  a b o u t  a p p e l l a n t ' s  
g e n e r a l  c h a r a c t e r  and background was t h e r e f o r e  
j u s t i f i a b l e  and f u l l y  w i t h i n  t h e  s i x t h  amendment 
s t a n d a r d  of r e a s o n a b l y  e f f e c t i v e  a s s i s t a n c e .  

I d .  a t  1248 .  I t  s h o u l d  be  f u r t h e r  n o t e d  t h a t  t h e  f e d e r a l  c o u r t  - 
e x p r e s s l y  r e j e c t e d  d e f e n s e  c o u n s e l ' s  t e s t i m o n y  t h a t  M r .  P r o f f i t t  
had i n s t r u c t e d  him n o t  t o  p r e s e n t  m i t i g a t i n g  e v i d e n c e .  S e e  P r o f f i t t  
v .  Wainwr ight ,  s u p r a  a t  1239 ,  n .  22. The S t a t e ' s  c i t a t i o n  t o  
t h i s  d i s c r e d i t e d  e x t r a - r e c o r d  " e v i d e n c e "  ( S t .  B r .  a t  2 )  is n o t  o n l y  
h i g h l y  improper, b u t  d i s h o n e s t .  

11. T h e r e  was o n e  s ix-month p e r i o d  d u r i n g  t h e i r  c h i l d h o o d  when a l l  
t h e  s i b l i n g s  were s e p a r a t e d  b e c a u s e  t h e i r  p a r e n t s  c o u l d  n o t  a f f o r d  
t o  keep  them t o g e t h e r ,  [R.  266,  2741, and  a  s h o r t  p e r i o d  when S g t .  
G l a n d e r  was i n  t h e  army, t h e n  moved back home [R.  2741,  d u r i n g  which 
t h e  b r o t h e r s  d i d  n o t  l i v e  t o g e t h e r .  

1 9  



2. Despite prior counsel's disparagement of their marriage, 

Mr. Proffitt and his wife are still married; his marriage was 

described by the State's key witness against Mr. Proffitt at trial 

in 1974 as "very loving, happy, tender, caring" [R. 2451. 

3. There was no evidence that either of Mr. Proffitt's 

sisters at the resentencing proceeding has a criminal record, nor 

did the State contend below that they do. 

The State presented not a shred of evidence below, when it 

had the opportunity to do so, to contradict any of the mitigating 

evidence presented by Mr. Proffitt --despite the fact that it has 

been on notice since the clemency and post-conviction proceedings 

of the evidence Mr. Proffitt considered mitigating and would seek 

to present. The State cannot compensate for lack of evidence in 

the record by reference to extra-record material. Its attempt to 

do so should be rejected by this Court in clear and strong terms. 

Finally, the State's brief does not contradict (by either proper 

or improper evidence) the bulk of non-statutory mitigating evidence - 

presented below, including the fact that Mr. Proffitt has no history 

of violent behavior before or subsequent to the offense, nor any 

prior criminal record [R. 28, 235, 245, 252, 279-801; his marriage 

has survived his decade-long incarceration [R. 253, 277, 2811 and 

his family, including his mother, brother and three sisters, has 

been unusually close and supportive [R. 271, 288, 293, 3071; despite 

being raised in a difficult environment, Mr. Proffitt led a stable, 



non-criminal working life from his teen-age years until his arrest 

[R. 263-8 279, 2971; he was a good worker, a responsible employee, 

and had good relations with his fellow employees. [R. 234, 235, 

236, 2521; he was remorseful after the offense and surrendered himself 

to the authorities [R. 262, 270, 2711. The offense itself involved 

no abuse of the victim, nor any attempt to inflict mortal injuries 

on the only other person at the scene. [T.R. 229, 2511. 

This is not "squeez[ing] the towel dry" (St. Br. at 24); this 

is the uncontested evidence. It is impossible to cite a single 

case -- and the State does not even try -- where a person of this 
character, with these aggravating circumstances (even if both are 

valid) has had a death sentence affirmed by this Court. 12 

This Court's ultimate responsibility in a capital appeal is to 

compare the death sentence imposed with the punishments imposed in 

12. The State argues that Mr. Proffitt's death sentence should be 
upheld because it was found "appropriate" by a prior judge and jury 
and "approved by the United States Supreme Court." This Court has 
on multiple occasions reversed a sentence of death and imposed life 
or remanded despite the fact that two different judges had 
previously sentenced the defendant to death. - See, e.g. Morgan v. 
State, 392 So. 2d 1315 (Fla. 1981), 453 So. 2d 394 (Fla. 1984); 
Foster v. State, 387 So. 2d 344 (Fla. 1980), 436 So. 2d 56 (Fla. 
1983) ; Miller v.State, 332 So. 2d 65 (Fla. 1976) , 373 So. 2d 882 
(Fla. 1979); Lee v. State, 294 So. 2d 305 (Fla. 1974), 340 So. 2d 
474 (Fla. 1976). 

The United States Supreme Court did not "approven the death 
sentence imposed in 1974. It upheld nothing more than the facial 
constitutionality of the statute. - See Proffitt v. Wainwright, 
supra at 1263. 

Moreover, the trial court in 1974 relied on three improper 
aggravating circumstances and did not have the mitigating evidence 
now in the record. 

2 1 



F l o r i d a ' s  o t h e r  c a p i t a l  cases. T h a t  c o m p a r i s o n  h e r e  r e v e a l s  n o  - 
s imi lar  case i n  w h i c h  t h e  d e a t h  s e n t e n c e  h a s  b e e n  u p h e l d  a n d  compels 

r e v e r s a l  o f  Mr. P r o f f i t t ' s  d e a t h  s e n t e n c e .  

D .  THE TRIAL COURT IMPROPERLY EXCLUDED AND FAILED TO CONSIDER 
MITIGATING EVIDENCE. 

1. T h e  E x c l u d e d  D o c u m e n t a r y  E v i d e n c e  

T h e  S t a t e  c o n c e d e s  t h a t  h e a r s a y  e v i d e n c e  is a d m i s s i b l e  i n  c ap i t a l  

s e n t e n c i n g  p r o c e e d i n g s .  ( S t .  B r .  a t  2 6 ) .  T h u s ,  t h e  S t a t e ' s  o b j e c t i o n s  

a t  t r i a l  t o  t h e  J o h n s '  l e t t e r , t o  t h e  a f f i d a v i t s  f r o m  Mr. P r o f f i t t ' s  

n e p h e w s  a n d  to  t h e  l e t t e r  f r o m  Mr. P r o f f i t t ' s  s c h o o l  p r i n c i p a l  o n  

h e a r s a y  g r o u n d s ,  [R. 3 0 3 ,  3 0 4 ,  3 0 5 1 , w e r e  i l l - f o u n d e d  a n d  t h e  t r i a l  

c o u r t ' s  e x c l u s i o n  o f  t h e s e  d o c u m e n t s  a s  i n a d m i s s i b l e  h e a r s a y  was 

e r r o n e o u s . *  P e r r i  v .  S t a t e ,  4 4 1  S o .  2d 6 0 6 ,  6 0 8  ( F l a .  1 9 8 3 ) .  

T h e  S t a t e  a s se r t s ,  w i t h o u t  c i t a t i o n  t o  a n y  a u t h o r i t y ,  t h a t  S g t .  

J o h n s '  l e t t e r  was i n a d m i s s i b l e  b e c a u s e  n o t  u n d e r  o a t h .  P r e s e n t e n c e  

reports  a n d  s imi lar  h e a r s a y  d o c u m e n t s  a re  n o t  u n d e r  o a t h ,  e i t h e r ,  

y e t  a re  r e g u l a r l y  a d m i t t e d  i n  c a p i t a l  s e n t e n c i n g  p r o c e e d i n g s .  - S e e  

e . g . ,  Swan v .  S t a t e ,  3 2 2  S o .  2d 4 8 5 ,  4 8 8  ( F l a .  1 9 7 5 ) .  T h e  S t a t e  

f u r t h e r  claims t h a t  i t  c o u l d  n o t  r e b u t  S g t .  J o h n s '  l e t t e r .  T h e  

l e t t e r  c o n c e r n s  Mr. P r o f f i t t ' s  r e c o r d  a n d  b e h a v i o r  w h i l e  i n  S t a t e  

* T h e s e  d o c u m e n t s  h a v e  now b e e n  s u b m i t t e d  t o  t h e  C o u r t  i n  a S u p p l e m e n t a l  
R e c o r d .  T h e  J o h n s '  l e t t e r  is  a t  R. 356-7 ,  t h e  n e p h e w s '  a f f i d a v i t s  
a t  R.352 a n d  R. 3 5 4 ,  a n d  t h e  p r i n c i p a l ' s  l e t t e r  a t  R. 3 5 9 .  



custody; the State has direct access to Mr. Proffittus prison records 

and to prison personnel who have had contact with Mr. Proffitt. 

Finally, the State claims that the letter was irrelevant. Sgt. 

Johns describes Mr. Proffitt's behavior in prison, his cooperation 

and respect for authority, and his intentional efforts to avoid 

trouble. [R. 3561. The letter further describes Mr. Proffittts 

"fine adjustment" to incarceration and "his capacity to be a productive 

individual." [R. 3571. This Court has expressly recognized that 

an individualus conduct and character in prison on death row can 

provide relevant mitigating evidence at resentencing. Menendez v. 

State, 419 So. 2d 312, 315 (Fla. 1982); Delap v. State, 440 So. 

2d 1242, 1257 (Fla. 1983). Indeed, "[evidence of a] person's poten- 

tial for rehabilitation is an element of his character and therefore 

may not be excluded from consideration as a possible mitigating 

factor .I' Simmons v. State, 419 So. 2d 316, 320 (Fla. 1982). Sgt. 

Johnst letter plainly was not irrelevant. 

The State similarly claims that the affidavits from Mr. Proffittts 

nephews and the letter from his school principal were also "irrelevant." 

The evidence undeniably concerned Mr. Proffitt's character and 

background and cannot, as a matter of law, be deemed irrelevant at 

a capital sentencing. Simmons v. State, supra at 320; see Lockett 

v. Ohio, 438 U.S. 586 (1978). 
1- 



2. Evidence of Mr. Proffitt's Impoverished Upbringing. 

The State does not even attempt to defend in this Court the 

"relevancy" objection it argued as grounds for excluding the evidence 

of Mr. Proffitt's impoverished upbringing. [R. 264-651. Rather, 

the State attempts to mislead this Court into believing that the 

evidence was not excluded, citing purported testimony of such poverty 

by Mr. Proffitt's brother. However, the testimony cited by the 

State is precisely the testimony to which its "relevancy" objection 

was sustained . 13 
The trial court's ruling indicates its mistaken belief that 

evidence of Mr. Proffitt's impoverished background was irrelevant. 

Thus, even w:- there other evidence of Mr. Proffitt's impoverished 

background in the record, it was clearly not considered relevant by 

the trial court. The trial court's failure to permit and/or consider 

this evidence was error. Lockett v. Ohio, supra. 

3. Exclusion of Testimony of Remorse. 

The State argues that Father Baker was not qualified to render 

an opinion about Mr. Proffitt's feelings of remorse. Father Baker 

is a Catholic priest who met with Mr. Proffitt on a regular basis 

for over three years, coming to know him well during that time. 

[R. 284-861. 

13. Thus, on page 25 of its brief, the State quotes lines 8 - 17 
of the record at page 264. Lines 19 - 26 of page 264 and lines 1 - 
21 on the following page set forth the State's successful objection 
to this testimony. 



I t  i s  d i f f i c u l t  t o  i m a g i n e  a  more q u a l i f i e d  w i t n e s s  o n  t h e  s u b j e c t  

of remorse t h a n  a n  e x p e r i e n c e d  c l e rgyman  t e s t i f y i n g  from p e r s o n a l  

knowledge. 

The S t a t e ,  c i t i n g  M a g i l l  v.  S t a t e ,  386 So.  2d 1188  ( F l a .  1 9 8 0 ) ,  

f u r t h e r  c l a i m s  t h a t  F a t h e r  Baker  ' s  t e s t i m o n y  was "remote" and 

" i r r e l e v a n t .  "14 S u b s e q u e n t  t o  M a g i l l ,  t h e  C o u r t  h a s  re-examined t h e  

r e l e v a n c y  of  e v i d e n c e  o f  remorse and h e l d  t h a t  l l [ a ] n y  c o n v i n c i n g  

e v i d e n c e  o f  remorse may p r o p e r l y  be c o n s i d e r e d  i n  m i t i g a t i o n  of  t h e  

s e n t e n c e . .  . ." Pope v.  S t a t e ,  441  So .  2d 1 0 7 3 ,  1078  ( F l a .  1983)  . 
F a t h e r  B a k e r ' s  e x c l u d e d  t e s t i m o n y  e s t a b l i s h e d  M r .  P r o f f i t t ' s  

c o n t i n u i n g  f e e l n g s  o f  remorse y e a r s  a f t e r  h i s  a p p e a l  had been d e n i e d  

by t h i s  C o u r t ,  a t  a  time when he m i g h t  well have  become ha rdened  

and c y n i c a l .  I n  a  c a s e  where t h e  S t a t e  a l l e g e s  a  c o l d ,  c a l c u l a t e d  

m u r d e r ,  s u c h  e v i d e n c e  o f  c o n t i n u i n g  s i n c e r e  remorse y e a r s  a f t e r  t h e  

o f f e n s e  was c l e a r l y  r e l e v a n t  t o  t h e  i s s u e  o f  Mr. P r o f f i t t ' s  c h a r a c t e r .  

F i n a l l y ,  p e r  haps  t a c i t l y  acknowledg ing  t h a t  t h e  t r i a l  c o u r t  

e r r e d  i n  e x c l u d i n g  m i t i g a t i n g  e v i d e n c e ,  t h e  S t a t e  a r g u e s  t h a t ,  a t  

most, t h e  s e n t e n c i n g  j u d g e  s h o u l d  be  d i r e c t e d  t o  i n d i c a t e  whether  

t h e  p r o f f e r e d  e x h i b i t s  and t e s t i m o n y  would have  made any  d i f f e r e n c e  

i n  h i s  s e n t e n c i n g  d e c i s i o n . 1 5  T h a t  i s  n o t  t h e  a p p r o p r i a t e  remedy 

1 4 .  I n  M a g i l l ,  a t  i s s u e  were a  d e f e n d a n t ' s  own s e l f - s e r v i n g  s t a t e -  
ments  a t  t h e  t i m e  o f  t r i a l  o f  a l l e g e d  remorse. The C o u r t  h e l d  t h a t  
s u c h  e v i d e n c e  "may or may n o t  be r e l e v a n t . "  Id. a t  1190 .  

1 5 .  The c a s e s  c i t e d  by t h e  S t a t e  i n  s u p p o r t  o f  t h i s  p r o p o s i t i o n  
( S t .  B r .  a t  28)  d o  n o t  i n v o l v e  a  L o c k e t t  v i o l a t i o n ,  n o r  a r e  t h e y  
even  c a p i t a l  c a s e s .  



for a violation of Lockett v. Ohio, supra, as established by prece- 

dents of this Court and the United States Supreme court.'' The 

appropriate remedy for the exclusion of evidence in a capital case 

is to vacate the death sentence and remand for resentencing. See 

Mines v. State, 390 So. 2d 332, 337 (Fla. 1980); Simmons v. State, 

supra at 320. 

E. MR. PROFFITT WAS ENTITLED TO A NEW JURY PROCEEDING. 

Mr. Proffitt's claim for a new jury proceeding presents one 

simple question: may a death sentence be imposed in reliance on a 

jury verdict infected with numerous constitutional and state law 

errors? The issue is not, as the State contends, whether there 

was a prior determination of error in the jury proceeding, but rather 

whether there was error. If the resentencing court considered the 

1974 jury verdict in imposing sentence, that verdict is a part of 

16. The State's suggestion that the trial court be directed to 
disclose its mental processes in imposing sentence is highly imper- 
missible. As the Eleventh Circuit Court of Appeals has recently 
stated in rejecting the State's similar efforts to rely on the mental 
processses of a sentencing judge in a capital case: 

"It is fully established in our jurisprudence that a judge 
may not be asked to testify about his mental processes in 
reaching a judicial decision." 

.Washington v. Strickland, 693 F.2d 1243, 1262 (5th Cir. 1982) (Unit 
B) (en banc), rev'd. on other qrounds, U.S. , 80 L.Ed.2d 674 
(1984); accord, Fayerweather v. Ritch, 195 U.S. 276, 206-07 (1904). 



the sentence to be reviewed by this Court now. l7 The State itself 

seeks to exploit the jury verdict, asking this Court to affirm the 

death sentence because of the jury's verdict. (St. Br. at 21). 

Before this Court can pass on the propriety of Mr. Proffitt's current 

sentence, it must determine whether all the proceedings resulting 

in that sentence --including the jury verdict -- were proper, or 
whether, as is clearly the case here, any of those proceedings were 

infected with error. 

The State contends that Mr. Proffitt is bound by the "tactical" 

decision of his prior counsel to present no character evidence to 

the jury. As we have shown, the Court of Appeals held that prior 

counsel's failure to present character evidence was not tactical, 

but resulted from a misunderstanding of Florida law. l8 That 

misunderstanding unconstitutionally deprived the jury (and court) 

of any humanizing information about Mr. Proffitt's background and 

character. See Lockett v. Ohio, supra; Woodson v. North Carolina, 

428 U.S. 280 (1976) (Eighth Amendment requires consideration of 

17. As stated in our initial brief, if the trial court sentenced 
Mr. Proffitt without consideration of the jury verdict (his order 
omits any reference to the jury's recommendation [R. 27]), Mr. 
Proffitt has been denied his right under state law to a jury recommen- 
dation of sentence. See App. Br. at 46. The fact that Mr. Proffitt 
may have no federal constitutional right to a binding jury verdict 
is irrelevant. See Richardson v. State, supra at 1095. 

18. The State also contends that Mr. Proffitt is bound by prior 
counsel's "tacticalw decision to allow Dr. Crumbley to testify. 
The consideration of Dr. Crumbley's testimony is discussed in our 
response to the State's cross-appeal, infra. 



d e f e n d a n t  I s  c h a r a c t e r  and background)  . 
The S t a t e  d o e s  n o t  e v e n  a t t e m p t  t o  a d d r e s s  on  t h e i r  merits t h e  

numerous o t h e r  e r r o r s  i n  t h e  j u r y  p r o c e e d i n g s  c i t e d  i n  o u r  i n i t i a l  

b r i e f  (App. B r .  a t  42-45) .  I n s t e a d ,  t h e  S t a t e  a s s e r t s  t h a t  a l l  

o t h e r  e r r o r s  s h o u l d  be i g n o r e d  b e c a u s e  o f  a  l a c k  o f  o b j e c t i o n  a t  

t h e  time o f  t h e  j u r y  p r o c e e d i n g s ,  o r  f o r  f a i l u r e  t o  r a i s e  t h e  i s s u e  

i n  t h e  f i r s t  a p p e a l .  ( S t .  B r .  a t  3 1 ) .  F i r s t ,  there were 

o b j e c t i o n s  to  a t  l e a s t  two o f  t h e  errors ,  e . g . ,  t h e  a d m i s s i o n  o f  

t h e  1967 c o n v i c t i o n  w i t h o u t  e x p l a n a t i o n  a s  to  i t s  meaning [T.R. 

4951 ;19 and t h e  l a c k  o f  i n s t r u c t i o n  on  t h e  twenty-f  i v e  y e a r  

mandatory  minimum s e n t e n c e  [T.R. 5351. Second,  a s  p r e v i o u s l y  

s t a t e d ,  t h e  p r i o r  a p p e a l  is  i r r e l e v a n t ,  s i n c e  t h e  errors  i n  t h e  

p r i o r  j u r y  p r o c e e d i n g  i n f e c t  t h e  s e n t e n c e  c u r r e n t l y  b e f o r e  t h e  

C o u r t .  F i n a l l y ,  p r i o r  c o u n s e l ' s  f a i l u r e  t o  o b j e c t  i n  1974 t o  t h e  

r e m a i n i n g  errors  d o e s  n o t  bar  r e v i e w  o f  t h o s e  e r r o r s .  A s  t h i s  

C o u r t  s t a t e d  i n  E l l e d g e  v.  S t a t e ,  346 So. 2d 998 ,  1002 ( F l a .  

1 9 7 7 ) ,  f a i l u r e  t o  o b j e c t  i n  t h e  s e n t e n c i n g  p r o c e e d i n g  o f  a  c a p i t a l  

t r i a l  " s h o u l d  n o t  be c o n c l u s i v e  o f  t h e  s p e c i a l  s c o p e  of  r e v i e w  by 

t h i s  C o u r t  i n  d e a t h  c a s e s . "  Because  o f  t h e  C o u r t ' s  s p e c i a l  

o b l i g a t i o n s  i n  c a p i t a l  c a s e s ,  t h e  C o u r t  h a s  r e p e a t e d l y  r ev iewed  t h e  

r e c o r d  o f  s e n t e n c i n g  p r o c e e d i n g s  even  where no  i s s u e  r e g a r d i n g  t h e  

1 9 .  - S e e  Un i t ed  S t a t e s  v .  Tucke r ,  404 U.S. 443 ( 1 9 7 8 ) ;  Townsend v.  
Burke ,  334 U.S. 736 (1948)  ( c o n s i d e r a t i o n  of  i n a c c u r a t e  i n f o r m a t i o n  
i n  s e n t e n c i n g  r e q u i r e s  r e v e r s a l  o f  s e n t e n c e ) .  



s e n t e n c e  was r a i s e d  by c o u n s e l ,  J a c o b s  v .  S t a t e ,  396 So .  2d 7 1 3 ,  

717 ( F l a .  1 9 8 1 ) ;  LeDuc v .  S t a t e ,  3 6 5  S o .  2d 1 4 9 ,  1 5 0  ( F l a .  1 9 7 8 ) ;  

w h e r e  c o u n s e l  e x p r e s s l y ,  f o r  " t ac t i ca l "  r e a s o n s ,  w a i v e d  a n y  a r g u m e n t  

o n  s e n t e n c i n g  i s s u e s ,  D a v i s  v .  S t a t e ,  So .  2d - , 9  F.L.W. 430 

( F l a .  O c t .  4 ,  1 9 8 4 ) ;  a n d  w h e r e  t h e  a p p e l l a n t  s o u g h t  t o  d i s m i s s  t h e  

appeal a n d  g o  f o r w a r d  w i t h  h i s  e x e c u t i o n ,  Goode v .  S t a t e ,  365  S o .  

2d 3 8 1 ,  384 ( F l a .  1 9 7 9 )  ("Even t h o u g h  d e f e n d a n t  a d m i t s  h i s  g u i l t  

a n d  ... e x p r e s s e d  a d e s i r e  t o  b e  e x e c u t e d ,  t h i s  C o u r t  m u s t ,  n e v e r -  

t h e l e s s ,  e x a m i n e  t h e  r e c o r d  t o  be  s u r e  t h a t  t h e  i m p o s i t i o n  o f  t h e  

d e a t h  s e n t e n c e  c o m p l i e s  w i t h  a l l  t h e  s t a n d a r d s  se t  by t h e  C o n s t i t u t i o n ,  

t h e  L e g i s l a t u r e  a n d  t h e  c o u r t s . " )  

M o r e o v e r ,  e v e n  i f  t h i s  were n o t  a cap i t a l  case, c o u n s e l ' s  f a i l u r e  

t o  o b j e c t  would  n o t  c o n s t i t u t e  a " p r o c e d u r a l  d e f a u l t n  b a r r i n g  r e v i e w  

s i n c e  c o u n s e l  c o u l d  n o t ,  i n  1 9 7 4 ,  h a v e  a n t i c i p a t e d  t h e  c h a n g e s  i n  

t h e  law t h a t  u n d e r l i e  t h e  errors  c i t e d .  Reed v .  R o s s ,  - -  U.S. 

, 8 2  L.Ed.2d 1 ( 1 9 8 4 ) .  

The t r i a l  c o u r t  e r r e d  i n  o v e r r u l i n g  M r .  P r o f f i t t ' s  m o t i o n  f o r  

a new j u r y .  

11. ARGUMENT I N  RESPONSE TO STATE'S CROSS APPEAL 

THE TRIAL COURT D I D  NOT ERR I N  SUPPRESSING DR. CRUMBLEY ' S  
TESTIMONY. 

I n  i ts  cross a p p e a l ,  t h e  S t a t e  s e e k s  r e v e r s a l  o f  t h e  t r i a l  c o u r t ' s  

o r d e r  s u p p r e s s i n g  t e s t i m o n y  o b t a i n e d  i n  v i o l a t i o n  o f  M r .  P r o f f i t t ' s  



p r i v i l e g e  a g a i n s t  d i s c l o s u r e  o f  c o n f i d e n t i a l  p s y c h i a t r i s t - p a t i e n t  

c o m m u n i c a t i o n s  a n d  h i s  c o n s t i t u t i o n a l  r i g h t s .  20 T h e  t r i a l  c o u r t ' s  

r u l i n g  comes to  t h i s  C o u r t  w i t h  a p r e s u m p t i o n  o f  c o r r e c t n e s s .  

McNamara v .  S t a t e ,  357  S o .  2d 410 ( F l a .  1 9 7 8 ) .  

A s t a t e m e n t  o f  t h e  r e l e v a n t  f a c t s  i s  n e c e s s a r y ,  b e c a u s e  t h e  

S t a t e  e x c l u d e d  f r o m  i t s  s t a t e m e n t  o f  t h e  f a c t s  a n y  d e s c r i p t i o n  o f  

w h a t  o c c u r r e d  b e f o r e  D r .  C r u m b l e y  t o o k  t h e  s t a n d  t o  t e s t i f y .  

W h i l e  i n c a r c e r a t e d  i n  t h e  H i l l s b o r o u g h  C o u n t y  j a i l  prior t o  

t r i a l  [T.R. 3 9 4 ,  4111,  M r .  P r o f f i t t  r e q u e s t e d  t o  see a p s y c h i a t r i s t  

[T.R. 415 ,  4191.  H e  was t a k e n  t o  see D r .  James C r u m b l e y ,  a p h y s i c i a n  

w i t h  p s y c h i a t r i c  t r a i n i n g  [T.R. 3 9 2 1 ,  who s e r v e d  as  a c o n s u l t a n t  

a t  t h e  j a i l  [T.R. 3 9 4 ,  4101.  D r .  C r u m b l e y  was a specia l  d e p u t y  

e m p l o y e d  a n d  p a i d  by t h e  H i l l s b o r o u g h  C o u n t y  s h e r i f f ' s  o f f i c e .  [T.R. 

3 9 8 ,  410-111.  D r .  C r u m b l e y  t o l d  M r .  P r o f f i t t  h e  was a p s y c h i a t r i s t .  

[T.R. 400 ,  410 ,  4151.  M r .  P r o f f i t t  a s k e d  D r .  C r u m b l e y  i f  t h e  t w o  

c o u l d  speak i n  p r i v a t e  [T.R. 3 9 4 1 ,  a n d  i f  t h e i r  c o n v e r s a t i o n  would  

be k e p t  c o n f i d e n t i a l  [T.R. 4001.  H e  was r e p e a t e d l y  a s s u r e d  t h a t  

2 0 .  T h e  Suprem- C o u r t  h a s  now c l e a r l y  h e l d  t h a t  d o u b l e  j e o p a r d y  
p r o t e c t i c ,  - %  lppl icable  t o  c a p i t a l  s e n t e n c i n g  p r o c e e d i n g s .  A r i z o n a  
v .  Rumsey, -- LJ .S .  , 52 U.S.L.W. 4665 ( 1 9 8 4 ) ;  B u l l i n g t o n  v .  
M i s s o u r i ,  4 5 1  U.S. 430 ( 1 9 8 1 ) .  T h u s ,  s h o u l d  t h i s  C o u r t  h o l d ,  o n  
A p p e l l a n t ' s  appeal, t h a t  b a s e d  o n  t h e  e v i d e n c e  b e l o w ,  h e  was e n t i t l e d  
t o  be s e n t e n c t e d  t o  l i f e  i m p r i s o n m e n t ,  t h e n  t h e  S t a t e ' s  cross appeal 
would  be b a r r e d  by t h e  f e d e r a l  a n d  s t a t e  d o u b l e  j e o p a r d y  c l a u s e s .  
B u r k s  v .  U n i t e d  S t a t e s ,  437 U.S. 1 ( 1 9 7 8 ) .  



i t  would be: 

A .  [By D r .  Crumbley]  We walked i n t o  t h e  o f f i c e .  We s a t  
down. M r .  P r o f f i t t  s a t  down f a c i n g  m e  and he  a sked  m e  i f  
I was a  p s y c h i a t r i s t .  And I t o l d  him I was. H e  s a i d  t h a t  
he  would l i k e  t o  t a l k  t o  m e  a b o u t  a  p roblem t h a t  h e  had 
and  t h a t  he  would l i k e  t o  know whether  or n o t  he c o u l d  
t a l k  t o  m e  i n  c o n f i d e n c e  w i t h o u t  t h e  n a t u r e  o f  h i s  p roblem 
b e i n g  d i v u l g e d .  I t o l d  him he c o u l d .  

Q. Okay. 

A .  Gave him my word. 

[T .R .  4001. 

Q .  And you encouraged  him to  t e l l  you e v e r y t h i n g ,  i s  t h a t  
r i g h t ?  

A .  I t o l d  him he migh t  t e l l  m e  h i s  s t o r y .  

Q. And t h a t  wha teve r  h e  t o l d  you would be p r i v i l e g e d  b e c a u s e  
you were a  p s y c h i a t r i s t ?  

A .  T h a t ,  I d i d .  

[T .R .  4111. (See  a l s o  T.R.  416 [ " i n  s t r i c t e s t  c o n f i d e n c e " ] ) .  M r .  

P r o f f i t t  t h e n  made i n c r i m i n a t i n g  s t a t e m e n t s  t o  t h e  d o c t o r ,  i n  t h e  

c o n t e x t  o f  s e e k i n g  p s y c h i a t r i c  h e l p  f o r  what he  p e r c e i v e d  to  be 

p s y c h i a t r i c  p rob lems .  [T.R.  4001. H e  made n o  i n c r i m i n a t i n g  s t a t e -  

men t s  b e f o r e  r e c e i v i n g  t h e  a s s u r a n c e s  o f  c o n f i d e n t i a l i t y  [T .R .  415- 

1 6 1 ,  and t e s t i f i e d  t h a t  h e  would n o t  have  spoken  w i t h  D r .  Crumbley 

had he n o t  been t o l d  t h a t  D r .  Crumbley was a  p s y c h i a t r i s t  w i t h  

whom h e  c o u l d  s p e a k  c o n f i d e n t i a l l y  [T.R. 4191. 

A w e e k  b e f o r e  t r i a l  -- two w e e k s  a f t e r  t h e  i n i t i a l  i n t e r v i e w  -- 
D r .  C r u m b l e ~ ,  on  h i s  own i n i t i a t i v e ,  had M r .  P r o f f i t t  b r o u g h t  t o  



him again. [T.R. 4021. Dr. Crumbley repeated his assurance of 

confidentiality. [Id.]. - During the course of that interview, again 

in the context of discussing psychiatric help, Mr. Proffitt again 

made incriminating statements. [T.R. 4041. 

Dr. Crumbley admitted that he was seeing Mr. Proffitt not only 

as a psychiatrist, but as a representative of the Hillsborough County 

Sheriff's Department. [T.R. 410-111. Dr. Crumbley acknowledged 

that Mr. Proffitt was interviewed in a custodial setting [T.R. 4111, 

and made no admissions until after he had been assured that whatever 

was said would not be revealed to anyone [T.R. 415-161. Dr. Crumbley 

testified that he did not advise Mr. Proffitt of his right to counsel, 

of his privilege against self-incrimination or that any statements 

made could be used against him at trial. [Id.] 

The day before trial, the doctor called the State's attorney 

(as well as the sheriff 's attorney and defense counsel2' [T.R. 4051 ) , 
and revealed the substance of Mr. Proffitt's incriminating statements. 

[T.R. 4061. The prosecutor immediately amended the State's witness 

list to add Dr. Crumbley's name [T.R. 371, and proffered Crumbley 

as a witness at the guilt stage of the trial [T.R. 3911. Defense 

counsel moved to suppress the testimony, and a hearing on the motion 

was held during the trial. [T.R. 3911. At the hearing, the State 

first elicited from Dr. Crumbley the circumstances of his interviews 

with Mr. Prof fitt. [T.R. 391-991. Over defense counsel's objection, 

21. Dr. Crumbley assured defense counsel that the "discussion with 
[Mr. Proffitt] was privileged and would not be revealed to anybody . . . ." [T.R. 4061. 



the State was then also allowed to elicit the substance of Mr. 

PrOffittlS incriminating statements to Dr. Crumbley. [T.R. 399- 

4041 . Thus, notwithstanding Dr. Crumbley's express assurances to 

Mr. Proffitt that any statements would be confidential, Mr. 

Proffitt's statements were disclosed, without his permission and 

over his objection, to the prosecution and to the ultimate sentencing 

authority in his capital case. 

After hearing the testimony, the trial court ordered argument 

on the motion to be held in chambers. [T.R. 4201. When trial resumed 

the next morning, the State rested without calling Dr. Crumbley. 

[T.R. 4211. The record contains no ruling on the motion or other 

indication whether the court suppressed the testimony or the prosecutor 

decided for some other reason not to have Dr. Crumbley testify. 

At the penalty stage, the State again proffered Dr. Crumbley as 

a witness. [T.R. 4951. Trial counsel was then faced with a situation 

where the sentencing court had heard the damaging incriminating 

statements made to Dr. Crumbley, but had not heard any cross- 

examination as to the mitigating aspects of the statements. At 

that point, trial counsel announced he was waiving the privilege 

but specifically for purposes of that hearinq alone. Defense counsel 

explicitly stated: "[Tlhis waiver is only for purposes of this 

particular proceeding and is not to be construed in any manner as a 

waiver for any other purpose." The Court responded, without objection 

from the State: "Let the record so reflect. You may proceed." 



[T.R. 4971. Dr. Crumbley thereupon testified to the substance of 

Mr. Proffitt's statements and offered opinions concerning Mr. 

Proffitt's mental state. [T.R. 497-5051. 

At the resentencing in 1984, Mr. Proffitt moved to suppress and 

exclude Dr. Crumbley's trial testimony on the grounds that 1) it 

was obtained in violation of his Fifth Amendment privilege against 

self-incrimination; 2) it was obtained in violation of his Sixth 

Amendment right to counsel; 3) it was obtained without required 

warnings as to his constitutional rights; 4) it was privileged from 

disclosure by the psychiatrist-patient privilege; 5) the testimony 

was admitted without notice to the defendant that it could be used 

to support an aggravating circumstance -- cold and calculated murder 
-- added to the statute in 1979; and 6) it was inherently unreliable. 
[R. 8-11, 119-135, 213-2291. 

A hearing was held on Mr. Proffitt's motion in the trial court. 

Mr. Proffitr was called as a witness and testified that he did not 

know in 1974 that he had a Fifth or Sixth Amendment right to challenge 

the use of Dr. Crumbley's testimony [R. 2181 , and that he would 
have instructed his attorney to use any appropriate legal basis to 

block the admission of Dr. Crumbley's testimony had he known the 

testimony could be used to support the cold and calculated 

aggravating factor [R. 219-201. 

The State presented - no testimony at the hearing. In particular, 

it presented no evidence -- either from Mr. Proffitt's prior counsel 



or through cross-examination of Mr. Proffitt -- to establish Mr. 
Proffitt's or his counsel's understanding of Mr. Proffitt's 

constitutional, statutory and common law rights in 1974. It 

presented no evidence in regard to Mr. Proffitt's or his counsel's 

understanding of the limited waiver placed on the record by counsel 

in 1974. It presented no evidence that Mr. Proffitt had made a 

knowing, intelligent and voluntary waiver of any right to exclude the 

testimony. 

The trial court granted Mr. Proffitt's motion to suppress and 

exclude Dr. Crumbley's testimony. [R. 2311. The trial court found, 

from the evidence presented, that Mr. Proffitt's statements had been 

made under privileged circumstances with an express promise of con- 

fidentiality [R. 2301, and that the State had not proven a knowing 

and voluntary waiver of the privilege [R. 230-311. The trial court 

found that the use of Dr. Crumbley's testimony would, therefore, 

violate Mr. Proffitt's rights. [R. 2301. The trial court's oral 

ruling was subsequently confirmed in a brief written order. [R. 

221. 

We respectfully submit that the trial court's ruling was correct 

and should not be overturned on appeal. 22 

22. It should be noted that although the State objected to 
defendant's Motion to Suppress Dr. Crumbley's testimony, it never 
actually proffered the testimony for admission at the resentencing. 
A party may not complain on appeal about the exclusion of evidence 
never actually preferred to the court below. Francois v. State, 
407 So. 2d 885, 860 (Fla. 1982). 
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A. MR. PROFFITT HAD THE RIGHT TO INVOKE THE PSYCHIATRIST- 
PATIENT PRIVILEGE TO EXCLUDE DR. CRUMBLEY'S TESTIMONY. 

There is no question that the psychiatrist-patient privilege 

applied to Mr. Proffitt's communications to Dr. Crumbley. See Fla. - 
Stat. s90.503 (1) (a)l and (2) ; Fla. Stat. s90.242 (a) and (2). The 

State does not challenge that ruling. 

Any testimony by Dr. Crumbley concerning his conversations with 

Mr. Proffitt was therefore barred unless the State could establish 

a knowing, intelligent and voluntary waiver of the privilege by Mr. 

Proffitt. --- Johnson v. Zerbst, 304 U.S. 458 (1938). The burden was 

on the State, as the party seeking to invade the protections of the 

privilege, to present evidence to the trial court to prove the 

existence of such a waiver. Eastern Airlines, Inc. v. Gellert, 

431 So. 2d 329 (Fla. 3d DCA 1983); City of Tampa v. Harold, 352 So. 

2d 944 (Fla. 2d DCA 1977); Yoho v. Lindsley, 248 So. 2d 187 (Fla. 

4th DCA 1971); Leithauser v. Harrison, 168 So. 2d 95 (Fla. 2d DCA 

1964). 

Whether the privilege existed and whether it was waived were 

factual determinations to be made by the trial court that cannot be 

overturned unless clearly erroneous. Wray v. Department of 

Professional Requlation, 410 So. 2d 960 (Fla. 1st DCA 1982) . In 

this case, as the trial court held, the State wholly failed to meet 

its burden. 



It is the State's position that defense counsel's statement at 

the 1974 proceedings, agreeing to a limited waiver of the privilege 

for the purpose of those proceedings only, constituted a legally 

binding absolute waiver of Mr. Proffitt's privilege for all purposes. - 
The trial court properly rejected this contention, both as a matter 

of law and fact. 

Contrary to the State's position, the limited waiver is a much- 

used device in criminal law. Wigmore states that a waiver is limited 

to the particular proceedings in which the otherwise privileged 

testimony is taken, and that waiver at an initial trial is invalid 

for a subsequent trial. VII Wiqmore §2276(4). Limited waivers are 

possible even within the same trial. For instance, a defendant may 

testify at a suppression hearing without waiving his privilege against 

self-incrimination at the actual trial. Simmons v. United States, 

390 U.S. 377 (1968). Limited waivers of confidential privileges 

are also common. - See e.g.  Diversified Industries Inc. v. Meredith, 

572 F.2d 596 (8th Cir. 1978) (en -- banc) (surrender of confidential 

attorney-client report to SEC does not waive privilege for subsequent 

civil trial.) 23 

23. The cases cited by the State do not hold to the contrary. In 
Hamilton v. Hamilton steel Corp., 409 So. 2d 111 (Fla. 4th DCA 
1982) , the court found that there was no privilege under the circum- 
stances of the case. It also found that even if the privilege existed, 
counsel's absolute waiver of the privilege on behalf of his clients 
was valid. In In re Grand Jury Investigation of Ocean Transportation, 
604 F.2d 672 (D.C. Cir. 1979), the Court held that the corporation's 
attorney, acting as agent fo; the corporation and thus as the holder 



Moreover ,  we s u b m i t  t h a t  t h e  t r i a l  c o u r t ' s  a c t i o n  i n  a c c e p t i n g  

c o u n s e l ' s  l i m i t a t i o n  o n  t h e  w a i v e r ,  w i t h o u t  o b j e c t i o n  by t h e  S t a t e ,  

g a v e  r i s e  t o  a  j u d i c i a l l y  s a n c t i o n e d  and  v a l i d  l i m i t e d  w a i v e r .  Mr. 

P r o f f i t t  was e n t i t l e d  t o  r e l y  on  t h e  t r i a l  c o u r t ' s  and  S t a t e ' s  

a c c e p t a n c e  o f  t h e  l i m i t a t i o n .  S t a t e  v .  F u l l e r ,  387 So. 2d 1040 

( F l a .  3 r d  DCA 1 9 8 0 ) ;  Cochran  v.  S t a t e ,  117 So .  2d 544 ( F l a .  3d DCA 

1 9 6 0 ) .  

Even i f  t h e  S t a t e  i s  correct t h a t ,  a s  a  m a t t e r  o f  l aw ,  a  wa ive r  

may n o t  be l i m i t e d  t h e n  Mr. P r o f f i t t  was m i s l e d  i n  1974 a s  t o  h i s  

r i g h t s ,  and  t h e r e  c o u l d  have  been no "knowing" wa ive r  by Mr. P r o f f i t t  

a s  r e q u i r e d  under  t h e  l aw .  

I t  i s  f u n d a m e n t a l  t h a t  any  w a i v e r ,  t o  be v a l i d ,  mus t  be knowing 

and i n t e l l i g e n t .  J o h n s o n  v.  Z e r b s t ,  s u p r a .  A d e f e n d a n t  must  know 

what  h e  i s  g i v i n g  up  when h e  w a i v e s  h i s  r i g h t s .  T h e  1974  r e c o r d  

r e v e a l s  o n l y  t h a t  Mr. P r o f f i t t  h e a r d  h i s  c o u n s e l  a g r e e  to  a l l o w  D r .  

Crumbley t o  t e s t i f y  i n  t h a t  p r o c e e d i n g ,  b e f o r e  a  t r i a l  judge  who 

had a l r e a d y  h e a r d  t h e  c o n f i d e n t i a l  t e s t i m o n y  a t  i s s u e .  2 4  i t  was 

( f n .  23,  c o n t . )  o f  t h e  p r i v i l e g e ,  had made a n  a b s o l u t e  wa ive r  o f  
t h e  p r i v i l e g e .  N e w  c o u n s e l  f o r  t h e  c o r p o r a t i o n  c o u l d  n o t  r e v o k e  
t h a t  w a i v e r .  Here, by c o n t r a s t ,  there  was no a b s o l u t e  wa ive r  o f  
t h e  p r i v i l e g e ,  b u t  a n  e x p l i c i t l y  l i m i t e d  w a i v e r .  S i m i l a r l y ,  n e i t h e r  
i n  I n  r e  Weiss, 596 F.2d 1185  ( 4 t h  C i r .  1 9 7 9 ) ,  or Permian  Core. v .  
U n i t e d  S t a t e s ,  665 F.2d 1214 ( D . C . C i r .  1 9 8 1 ) ,  was a n  e x p l i c i t  l i m i t e d  
wa ive r  a t  i s s u e ;  r a t h e r ,  i n  b o t h  c a s e s  t h e  c o u r t s  h e l d  t h a t  v o l u n t a r y  
d i s c l o s u r e  o f  p r i v i l e g e d  i n f o r m a t i o n ,  w i t h o u t  l i m i t a t i o n ,  c o n s t i t u t e d  
a  wa ive r  of t h e  p r i v i l e g e .  

24. I n  f a c t ,  t h e  1974  t r i a l  r e c o r d  c o n t a i n s  no i n q u i r y  by t h e  t r i a l  
c o u r t  o f  M r .  P r o f f i t t  t o  e s t a b l i s h  t h a t  h e  a g r e e d  w i t h  h i s  c o u n s e l ' s  
a c t i o n  and was so a g r e e i n g  v o l u n t a r i l y  and w i t h  knowledge o f  t h e  
c o n s e q u e n c e s .  



c l e a r l y  n o t  u n r e a s o n a b l e  f o r  Mr. P r o f f i t t  to  b e l i e v e  t h a t  s u c h  a  

l i m i t a t i o n  was p o s s i b l e ,  when h i s  l a w y e r ,  t h e  t r i a l  j u d g e  and t h e  

p r o s e c u t o r  a l l  a c c e p t e d  i t .  Mr. P r o f f i t t ' s  e a r l i e r  u t i l i z a t i o n  of  

p r e c i s e l y  s u c h  a  l i m i t e d  wa ive r  -- when h e  t e s t i f i e d  a t  t h e  s u p p r e s s i o n  

h e a r i n g  [T.R. 4171 --had been a g r e e d  t o  by t h e  C o u r t .  The o n l y  

r i g h t  Mr. P r o f f i t t  a r g u a b l y  knowingly and  i n t e l l i g e n t l y  waived was 

t h e  r i g h t  t o  s u p p r e s s  D r .  C rumbley ' s  t e s t i m o n y  i n  t h e  1974  p e n a l t y  

p r o c e e d i n g .  

I f  t h e r e  is no s u c h  t h i n g  a s  a  l i m i t e d  w a i v e r ,  a s  t h e  S t a t e  now 

c o n t e n d s ,  Mr. P r o f f i t t  was d e c e i v e d  by t h e  t r i a l  c o u r t ,  p r o s e c u t o r  

and  c o u r t - a p p o i n t e d  c o u n s e l  i n t o  b e l i e v i n g  t h a t  h i s  r i g h t s  were 

p r o t e c t e d  when, i n  f a c t ,  t h e y  were n o t .  Any "wa ive r "  t h a t  r e s u l t e d  

is l e g a l l y  i n v a l i d .  S e e  S t a t e  v .  LeCroy, 435 So.  2d 354,  357, 

o p i n .  2 e., 441 So .  2d 1182  ( F l a .  4 t h  DCA 1983)  (no  wa ive r  

where  wa ive r  q u a l i f i e d  i n  way t o  m i s l e a d  d e f e n d a n t  r e g a r d i n g  s u b s e q u e n t  

u s e  o f  s t a t e m e n t s ) ;  U n i t e d  S t a t e s  e x  r e l .  H e a l e y  v.  Cannon, 553 

F.2d 1052  ( 7 t h  C i r .  1 9 7 7 )  ( g u i l t y  p l e a  wa iv ing  r i g h t s  i n v a l i d  where 

p r e d i c a t e d  o n  d e f e n s e  c o u n s e l ' s  e r r o n e o u s  a s s u r a n c e  d e f e n d a n t  c o u l d  

c h a l l e n g e  e v i d e n t i a r y  r u l i n g  o n  a p p e a l ) ;  - c f . ,  S t a t e  v .  Burwick,  442 

So .  2d 944 ,  948 ( F l a .  1983)  ( n o  wa ive r  where d e f e n d a n t  m i s l e d  by 

s t a t e  o f f i c i a l s  r e g a r d i n g  s u b s e q u e n t  u s e  o f  pos t -Miranda  s i l e n c e ) ;  

H a r r i s o n  v .  S t a t e ,  1 2  So.  2d 307 ( F l a .  1943)  ( n o  w a i v e r  where 

d e f e n d a n t  m i s l e d  a s  t o  h i s  p o s i t i o n  and c o n s e q u e n c e s  of  c o n f e s s i o n  

by s t a t e  o f f i c i a l s  e l i c i t i n g  s t a t e m e n t s ) ;  S t a t e  v.  S l i f e r ,  447 So .  



2d 433, 436 (Fla. 1st DCA 1984) (same); Williams v. State, 441 So. 

2d 653 (Fla. 3rd DCA 1983) (same); Foreman v. State, 400 So. 2d 

1047 (Fla. 1st DCA 1981) (same). There is no evidence, from either 

the 1974 or 1984 proceedings, to establish that Mr. Proffitt had 

any notion that there is no such thing as a limited waiver, and/or 

that his limited waiver might be held at a later date to be an absolute 

waiver. 

This is exactly the opposite of the situation in Murch v. Mottram, 

409 U.S. 41 (1972), relied upon by the State in its brief. In Murch, 

the defendant was specifically admonished by the trial court that 

although he sought to withdraw a claim "without prejudice," his 

action would be considered a waiver which would forever foreclose 

relief on the claim. - Id. at 42-43. Under that circumstance, the 

United States Supreme Court found that, having been warned of the 

consequences of his action, the defendant could not claim that he 

had not intended to waive his claim. - Id. at 44. 

Finally, at the time the waiver was announced, the death penalty 

statute did not contain the aggravating circumstance for which the 

State now seeks to use Dr. Crumbley's testimony. 25 Mr. Proffitt 

took the stand at the motion hearing on resentencing and testified 

25. The State's pseudo-denial of reliance on Dr. Crumbley's testimony 
(St. Br. at 5), in which it selectively cites to a portion of that 
testimony, makes clear the purpose for which the State seeks to use 
the testimony. In fact, however, Dr. Crumbley's opinion was that 
Mr. Proffitt had acted under nuncontrollable emotional stress" and 
"extreme mental disturbance." [T.R. 5031. 



that  he would never have waived the privilege i f  the circumstance 

had existed a t  the time the S ta te  proffered Dr. Crumbley as a  witness. 

[R.  219-201. The Sta te  made no attempt on cross-examination t o  

challenge t h i s  statement. Plainly,  the t r i a l  court was jus t i f i ed  

i n  relying on t h i s  testimony to  conclude that  Mr. P r o f f i t t  was 

unaware of the consequences of h i s  waiver and that  the waiver was 

therefore not knowing and in te l l igen t .  

Equally important, the S ta te  offered no proof t o  the t r i a l  court 

t o  es tabl ish that  the 1 9 7 4  waiver was voluntary. Mr. P r o f f i t t  was 

faced i n  1 9 7 4  w i t h  a  s i tua t ion  where the t r i a l  judge, the ultimate 

sentencer, had already heard Dr. Crumbley's testimony i n  violat ion 

of the privilege.  W i t h  "the c a t  out of the bag," any subsequent 

decision t o  allow the testimony more f u l l y  cannot be deemed as 

"voluntary." Hawthorne v. S ta te ,  408 So. 2d 801 (Fla. 1st DCA 

1982) ; Harrison v.  United Sta tes ,  392 U . S .  219 (1968) . Even i f  i t  

m i g h t  have been proven voluntary by competent evidence as t o  the 

reasons for  the decision t o  waive the pr ivi lege,  the S ta te  offered 

no such evidence here. 

I t  m u s t  be emphasized that  the S t a t e ' s  lengthy argument that  

the decision t o  allow Dr. Crumbley t o  t e s t i f y  was a  " t a c t i c a l n  decision 

by prior counsel now b i n d i n g  on Mr. P r o f f i t t  i s  completely without 

support i n  the record. The Sta te  offered no evidence of prior counsel's 

" t ac t i ca l "  motives, nor does i t  c i t e  any record c i t a t i o n  t o  support 

i t s  al legation.  The Sta te  r e l i e s ,  again, on the federal  habeas 



corpus hearing testimony of prior counsel. (St. Br. at 35). The 

State did not offer such testimony to the trial court, nor even 

direct the trial court to the transcript of the federal proceedings 

on this issue. The State's attempt in thi-s Court to support its 

cross-appeal with "facts" never presented to the trial court is 

improper. 

In sum, the trial court held that (1) Dr. Crumbley's testimony 

was based on conversations occurring under circumstances giving 

rise to a psychiatrist-patient privilege; and (2) that the State 

did not meet its burden, through proof in the record, that Mr. 

Proffitt had knowingly, intelligently and voluntarily waived the 

privilege for - rposes of the 1984 resentencing. 

The State has set forth no record evidence to establish that 

the trial court's findings were clearly erroneous. The trial court's 

decision suppressing Dr. Crumbley's testimony should be affirmed. 

B. DR. CRUMBLEY'S TESTIMONY WAS INADMISSIBLE BECAUSE IT 
WAS OBTAINED IN VIOLATION OF MR. PROFFITT'S FIFTH AND 
FOURTEENTH AMENDMENT RIGHT AGAINST SELF-INCRIMINATION 
AND ARTICLE I, 5 9 OF THE FLORIDA CONSTITUTION. 

At the time Mr. Proffitt spoke with Dr. Crumbley, Mr. Proffitt 

was in state custody. [T.R. 394, 4111. Dr. Crumbley was a special 

deputy in the sheriff's department and admitted that in speaking 

with Mr. Proffitt he was acting as a representative of the sheriff's 

department. [T.R. 398, 4111. Dr. Crumbley did not warn Mr. Proffitt 



that his statements could be used against him, that he had a right 

to remain silent, or that he had a right to consult with his lawyer 

and have his lawyer present during questioning. [T.R. 4151. To 

the contrary, Dr. Crumbley repeatedly promised Mr. Proffitt that 

the statements would be privileged and held in strictest confidence. 

[T.R. 4161. He questioned Mr. Proffitt, eliciting incriminating 

statements in the context of "privileged" psychiatric consultations. 

[T.R. 4111. The statements obtained during the interviews were 

then disclosed to the State and were proffered by the State for use 

at resentencing. 

Under the Fifth and Fourteenth Amendments to the United States 

Constitution and Article 1 59 of the Florida Constitution, Mr. 

Proffitt could not be compelled to incriminate himself at his capital 

sentencing. Estelle v. Smith, 451 U.S. 454 (1981). Smith makes 

clear that Dr. Crumbley's testimony could not be admitted against 

Mr. Proffitt absent a knowing and intelligent waiver by Mr. Proffitt, 

after proper warnings, of his privilege against self-incrimination. 

It is indisputable that there was no waiver of Mr. Proffitt's 

Fifth Amendment privilege against self-incrimination at the original 

sentencing hearing. The privilege against self-incrimination is a 

personal right that can only be waived by a defendant, personally, 

under circumstances establishing that the waiver is knowing and 

voluntary. Miranda v. Arizona, 384 U.S. 436 (1966); Daniels v. 

State, 48 So. 747 (Fla. 1909). The statement made by counsel at 



the 1974 hearing referred exclusively to the psychiatrist-patient 

privilege. There is no indication in the 1974 record that Mr. 

Proffitt was aware that a Fifth Amendment right existed, and at the 

suppression hearing below, Mr. Proffitt expressly testified, without 

contradiction, that he was not aware that he had such a right in 

regard to Crumbley's testimony at the time of the original sentencing. 

[R. 2181. Awareness of a right is the threshold requirement for an 

intelligent decision regarding its exercise. Miranda v. Arizona, 

supra at 469 (1966); Cochran v. State, supra. The burden was on 

the State to prove a valid waiver of Mr. Proffitt's Fifth Amendment 

privilege against self-incrimination, and this burden was not met. 

Thus it is clear that (1) Mr &ffitt had a right to be given 

his Miranda warnings before any statements made to Dr. Crumbley 

could be used against him at capital sentencing proceedings; Estelle 

v. Smith, supra; (2) not only were no such warnings given, but Mr. 

Proffitt was instead deceived into believing the statements elicited 

would be kept confidential; (3) there was no waiver of Mr. Proffitt's 

privilege against self-incrimination. Under the circumstances, Dr. 

Crumbley's testimony was inadmissible. Estelle v. Smith, supra at 

462. See also, e.g., Leyra v. Denno, 347 U.S. 556 (1954) (in- 

custody defendant sought treatment for sinuses; statement elicited 

by psychiatrist during examination without warnings and subsequent 

confessions which were the fruit thereof violated defendant's Fifth 

Amendment rights); Grant v. Wainwright, 496 F.2d 1043 (5th Cir. 



1974) (statement elicited by psychiatrist using format of psychiatric 

examination from in-custody defendant seeking medical attention for 

headache violated defendant's Fifth Amendment rights); Navia-Duran 

v. Immigration and Naturalization Service, 568 F.2d 803 (1st Cir. 

1977) (though confession ordinarily admissible in INS proceedings, 

fact that statement was elicited through agents' deception regarding 

alien's right to a hearing made suppression proper); DeConingh v. 

State, 433 So. 2d 501 (Fla. 1983) (confession suppressed as 

involuntary where elicited through deception and thus without valid 

waiver); Harrison v. State, supra (same); State v. Slifer, supra 

(same); Williams v. State, supra (same); Foreman v. State, supra 

(same) ; In re Bryan, 645 F. 2d 331 (5th Cir. 1981) (Unit B) (waiver 

of Fifth Amendment privilege must be explicit as to waiver of that 

right, plea agreement containing general agreement to testify was 

insufficient waiver). 25 

C. THE TESTIMONY WAS INADMISSIBLE BECAUSE IT WAS 
OBTAINED IN VIOLATION OF MR. PROFFITT'S SIXTH AND 
FOURTEENTH AMENDMENT RIGHT TO COUNSEL AND ARTICLE 1, 
SECTION 16 OF THE FLORIDA CONSTITUTION. 

Mr. Proffitt had been indicted and was represented by counsel 

at the time of Dr. Crumbley's interview of him. [T.R. 11. Mr. 

Proffitt did not knowingly initiate an interrogation by a government 

25. Defendant has the right on re-trial to raise these suppression 
issues. United States v. Akers, 702 F.2d 1148, 1148 (D.C. Cir. 
1983); United States v. Fortin, 685 F.2d 1297 (11th Cir. 1982); 
King v. State, 353 So. 2d 180 (Fla. 3rd DCA 1977); Meehan v. State, 
397 So. 2d 1214 (Fla. 2nd DCA 1981). 



officer, but sought the confidential assistance of a psychiatrist. 

[T.R. 415, 4191. He was assured by Crumbley that he was talking to 

a psychiatrist in confidence. [T.R. 400, 410, 411, 415, 4161. 

Dr. Crumbley elicited incriminating statements from Mr. Proffitt 

in the context of a privileged psychiatric interview. [T.R. 4111. 

On his own initiative, Dr. Crumbley interviewed Mr. Proffitt a 

second time, again eliciting statements from him in a psychiatric 

counselilny setting. [T.R. 4021. 

The law is clear that Mr. Proffitt had a constitutional right 

to the assistance of counsel at these post-indictment interviews. 

Estelle v. Smith, supra; Massiah v. United States, 337 U.S. 201 

(1964). No waiver of the right to counsel was obtained, nor was 

Mr. Proffitt informed that he even had such a right. [T.R. 4151. 

Mr. Proffitt testified at the resentencing that he was unaware that 

he had such a right. [R. 2181. Under the circumstances, the 

evidence obtained by Crumbley during the interview was obtained in 

violation of Mr. Proffitt's right to counsel, as guaranteed by the 

Sixth and Fourteenth Amendments to the United States Constitution 

and Article 1, Section 16 of the Florida Constitution. Estelle v. 

Smith, supra; United States v. Henry, 447 U.S. 264 (1980); Massiah 

v. United States, supra; State v. Douse, 448 So. 2d 1184 (Fla. 

4th DCA 1984); Fasenmyer v. State, 233 So. 2d 642 (Fla. 2d DCA 1970). 



D. ADMISSION OF THE TESTIMONY TO PROVE THE COLD, 
CALCULATED AGGRAVATING FACTOR WOULD VIOLATE MR. 
PROFFITT'S RIGHTS TO DUE PROCESS, CONFRONTATION, THE 
ASSISTANCE OF COUNSEL, THE PROHIBITION ON EX POST FACT0 
LAWS AND CRUEL AND UNUSUAL PUNISHMENT, AND THE RIGHT TO 
JURY CONSIDERATION OF AGGRAVATING CIRCUMSTANCES. 

Mr. Proffitt had no notice at the time of trial that Dr. 

Crumbleyts testimony would be utilized to support the "cold and 

calculated" aggravating factor. For the reasons previously discussed 

in this brief and our initial brief in reference to other evidence 

from the 1974 proceedings (App. Br. at 28-31; supra at 11-13), use 

of Dr. Crumbleyts testimony now to establish the 1979 factor would 

violate Mr. Proffittts rights to due process of law, the assistance 

of counsel, confrontation and cross-examination of witnesses, as 

guaranteed by the Fifth, Sixth and Fourteenth Amendments to the 

United States Constitution and the corollary provisions of the 

Florida Constitution. In addition, consideration of Dr. Crumbley's 

testimony on that new factor would violate Mr. Proffitt's 

statutory right to jury consideration of the aggravating 

circumstances, as well as the - ex post facto prohibitions of the 

state and federal constitutions and law. (See App. Br. at 21-22; 

supra at 11-13). 

These issues are discussed fully in Mr. Proffitt's Initial 

Brief and this brief and will not be repeated here. 



E. DR. CRUMBLEY 'S TESTIMONY WAS INADMISSIBLE BECAUSE IT 
VIOL+4'*?3S FLORIDA LAW REGARDING THE USE OF STATEMENTS MADE 
TO PSYCHIATRISTS DURING PSYCHIATRIC EXAMINATIONS. 

Under Florida law, even in those circumstances where a 

psychiatrist is permitted to testify about a patient's mental state 

in a criminal proceeding, incriminating statements made by the 

defendant/patient during the course of the examination are not 

admissible i n  evidence. Parkin v. State, 238 So. 2d 817 (Fla. 1970). 

Such statements are admissible only on cross-examination to test 

the basis for a psychiatrist's opinion, and then are not to be admitted 

for the truth of the matter. - Id. 

The holding in Parkin reflects a reasonable compromise whereby 

the State is not deprived of an opportunity to elicit psychiatric 

testimony, but neither is the defendant's right against self- 

incrimination infringed. That principle was violated in this case. 

The testimony by Dr. Crumbley suppressed below contained not only 

the doctor z opinions regarding Mr. Proffitt's mental state but 

incriminating statements made by Mr. Proffitt to Dr. Crumbley, elicited 

by the State on direct examinatic. Those statements were inadmissible, 

and properly suppressed by the trial court on resentencing. - Id. 
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