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IN THE SUPREME COURT O F  THE STATE O F  FLORIDA 

DAVID EUGENE JOHNSTON, 

Appellant ,  

VS . 
STATE O F  FLORIDA, 

Appellee.  

CASE NO. 65-525 

PRELIMINARY STATEMENT 

The Appellant ,  DAVID EUGENE JOHNSTON, was t h e  Defendant  in t h e  lower 

cour t .  The Appellee,  STATE O F  FLORIDA, was  t h e  Plaint iff  in t h e  lower cour t .  

The  par t ies  will be r e fe r r ed  t o  as t h e  Defendant  and  t h e  S t a t e  for  t h e  purposes of 

t h i s  brief .  

The symbol "TR" fol lowed by an accompanying page  number a s  well a s  l ine 

number (where appropr ia te )  will d e n o t e  t h e  t r ansc r ip t  of t h e  record of appeal .  



STATEMENT O F  THE CASE AND FACTS 

During t h e  ea r ly  morning hours of November 5 ,  1983, t h e  Defendant ,  DAVID 

EUGENE JOHNSTON, called t h e  Orlando Police Department and asked them t o  

respond t o  406 E. Ridgewood Avenue in r e fe rence  t o  a possible homicide. Upon 

the i r  a r r iva l ,  t h e  o f f i ce r s  went  t o  t h e  southwest  upstairs  bedroom and  found t h e  

dead body of Mary Hammond. A f t e r  interviewing t h e  Defendant  and  determining 

t h a t  t h e r e  were  d iscrepancies  in his t a l e  of finding t h e  victim, t h e  police placed 

t h e  Defendant  under a r r e s t  fo r  t h e  murder of Mary Hammond (TR: Pages  1898-1908). 

A preliminary hearing was held on November 21, 1983, before Judge Thomas 

R.  Kirkland. Af te r  hearing t h e  test imony of t h e  medical examiner and t h e  police 

o f f i ce r s  invest igat ing t h e  murder,  t h e  judge found probable cause  t o  hold t h e  

Defendant  on t h e  charge  of murder in t h e  f i r s t  deg ree  (TR: Pages  1910-1911). 

On  November 23, 1984, Clyde E. Wolfe, t h e  Asssistant Public Defender 

appointed t o  r ep resen t  t h e  Defendant ,  filed a Motion fo r  Notification of the  

Convening of t h e  Grand Jury and a Motion t o  Voir Dire t h e  Individual Grand Juror  

Members (TR: Pages  1912-1915). The Motions were  denied following a hearing on 

t h e  Motions held on December 2 ,  1983 (TR: Page  1916). On December 5, 1983, t h e  

Grand Jury  re turned an Indictment charging t h e  Defendant  with t h e  f i r s t  deg ree  

murder of Mary Hammond (TR: Page  1918). 

On  December 28, 1983, t h e  Of f i ce  of t h e  Public Defender filed a Motion t o  

Withdraw as counsel for  t h e  Defendant  based on t h e  f a c t  t h a t  an  irreconcilable 

conf l ic t  had developed between the i r  o f f i ce  and t h e  Defendant  due  t o  his refusal  t o  

follow t h e  advice  and d i rec t ion  of his counsel (TR: Pages  1945-1946). The cour t  

took t h e  Motion under advisement (TR: Page  1947). 



On January  3 ,  1984, Counsel fo r  t h e  Defendant  filed a Notice of In tent  t o  

Rely  Upon t h e  Defense of Insanity and a Motion fo r  Psychia t r ic  Evaluation (TR: 

Pages  1949-1951). On January  4, 1984, t h e  cour t  granted  t h e  Defendant 's  Motion 

f o r  Psychia t r ic  Evaluation and e n t e r e d  i t s  Order  appointing Dr. J. Lloyd Wilder and 

Dr. Rober t  Pollack t o  examine t h e  Defendant  regarding his competency t o  s t and  

t r i a l  (TR: Pages  1953-1954). On  January  17, 1984, Dr. Wilder f i led  his r epor t  

finding t h a t  t h e  Defendant ,  in sp i t e  of a past  history of mental  illness, was not  

only competent  t o  s tand t r i a l ,  but  was  a lso  sane  at t h e  t ime of t h e  commission of 

t h e  murder (TR: Page  1961). 

On  January  27, 1984, Counsel for  t h e  Defendant  filed a Motion f o r  

Appointment of an Expert  t o  examine t h e  Defendant  regarding both his competency 

t o  s tand t r ia l  and his sani ty  at t h e  t ime of t h e  commission of t h e  murder (TR: 

Pages  2006-2008). The cour t  granted  t h e  Motion on February 21, 1984, and 

appointed Dr. William Tell t o  examine t h e  Defendant. A hearing on the  Defendant 's  

competency t o  s t and  t r ia l  was held on March 2,  1984. Following t h e  hearing,  t h e  

cour t  ruled t h a t  t h e  Defendant  was competent  t o  s tand t r ia l  (TR: Pages  2142-2143). 

O n  March 6 ,  1984, t h e  c o u r t  e n t e r e d  i t s  Order  denying t h e  Defendant 's  

Motion t o  d ischarge  his court-appointed counsel and allow him t o  represent  himself 

(TR: Page  2144). On April 18, 1984, Counsel for  t h e  Defendant  filed a Motion t o  

Produce  t h e  Criminal Record of t h e  Defendant  (TR: Pages  2213-2214). On April 24, 

1984, his a t t o r n e y  filed a Motion t o  Enforce  Section 914.04, Florida S t a t u t e s  (1983), 

al leging t h a t  t h e  S t a t u t e  was self-executing and automat ica l ly  g ran ted  use immunity 

t o  t h e  Defendant (TR: Pages  2226-2227). On t h e  same day,  his a t to rney  a lso  filed 

a Memorandum of Law in support  of his Motion t o  St r ike  Death As a Possible 

Penal ty  (TR: Pages  2228-2232). A hearing was held on t h e  t h e  above t h r e e  

Motions. Following t h e  hearing,  t h e  cour t  granted  t h e  Motion t o  Produce  t h e  

Criminal Record  of t h e  Defendant  (TR: Page  2258). 



On April 26, 1984, Counsel for the Defendant filed more motions, including a 

Motion to  Dismiss the Indictment or t o  Declare That Death Is Not a Possible 

Penalty, a Motion to  Vacate the Death Penalty, a Motion to  Dismiss the Indictment, 

a Motion for Statement of Aggravating Circumstances, a Motion to  Preclude 

Challenges for Cause, a Motion in Liminie requesting tha t  the prosecuting attorney 

be prohibited from questioning any prospective jurors as to  whether they possessed 

opinions either in favor of or opposed to  the death penalty, and a Motion for 

Individual Voir Dire and Sequestration of Jurors during Voir Dire (TR: Pages 2234- 

2257). 

On April 27, 1984, Counsel for the Defendant filed a Motion for Additional 

Peremptory Challenges, a Motion for a List of the Prospective Jurors, and a Motion 

for Individual and Sequestered Voir Dire (TR: Pages 2268-2281). On May 1, 1984, 

Counsel for the Defendant filed a Motion in Liminie requesting the court t o  enter  

an Order prohibiting the State  from introducing into evidence a statement of the 

Defendant tape-recorded on December 19, 1984 (TR: Pages 2285-2285). 

Trial in this cause was held from May 14, 1984, through May 18, 1984. 

After deliberating, the jury returned a verdict finding the Defendant guilty of 

murder in the first degree (TR: Page 1022, lines 17-25). The court then 

adjudicated the Defendant t o  be guilty of the crime and remanded him to custody 

pending the penalty phase hearing scheduled for May 29, 1984 (TR: Page 1029, lines 

2-16). 

On May 29, 1984, the court reconvened to  conduct the penalty phase of the 

trial. After hearing the of testimony and evidence regarding the aggravating and 

mitigating circumstances surrounding the Defendant's murder of Mary Hammond, the 

jury returned with an advisory sentence of death (TR: Pages 1225, lines 5-20). The 

court  set  sentencing for June 1, 1984 (TR: Page 1229, lines 14-25). 



On June 1,  1984, following i ts  denial of the Defendant's Motion for New 

Trial, the  court sentenced the Defendant to  death by electrocution (TR: Pages 

1232-1252). I t  is from this judgment and sentence tha t  the Defendant takes his 

appeal. 



OUESTIONS PRESENTED 

ARGUMENT I 

THE T R I A L  C O U R T  E R R E D  I N  DENYING THE 
DEFENDANT'S MOTION TO VOIR DIRE INDIVIDUAL 
GRAND J U R O R  MEMBERS AND HIS MOTION F O R  
NOTIFICATION O F  CONVENING O F  GRAND JURY. 

ARGUMENT I1 

THE T R I A L  C O U R T  E R R E D  IN DENYING THE 
DEFENDANT'S MOTION TO PRECLUDE CHALLENGE FOR 
CAUSE OF THE POTENTIAL JURORS. 

ARGUMENT I11 

THE T R I A L  C O U R T  E R R E D  IN DENYING THE 
DEFENDANT'S MOTION TO VACATE DEATH PENALTY. 

ARGUMENT IV 

THE T R I A L  C O U R T  E R R E D  IN DENYING THE 
DEFENDANT'S MOTIONS FOR INDIVIDUAL VOIR DIRE 
AND SEQUESTRATION O F  THE JURORS DURING VOIR 
DIRE. 

ARGUMENT V 

- THE T R I A L  C O U R T  E R R E D  I N  DENYING THE 
DEFENDANT'S  MOTION F O R  STATEMENT O F  
AGGRAVATING CIRCUMSTANCES. 

ARGUMENT VI 

THE T R I A L  C O U R T  ERRED IN DENYING THE 
DEFENDANT'S MOTIONS TO STRIKE DEATH AS A 
POSSIBLE PENALTY AND HIS MOTION TO DISMISS THE 
INDICTMENT OR TO DECLARE THAT DEATH IS NOT A 
POSSIBLE PENALTY. 



ARGUMENT VII 

T H E  T R I A L  C O U R T  E R R E D  IN DENYING THE 
DEFENDANT'S MOTION TO ENFORCE SECTION 91 4.04, 
FLORIDA STATUTES (1983) AND HIS MOTION IN LIMINIE 
REQUESTING THE COURT TO PROHIBIT THE STATE 
FROM INTRODUCING INTO EVIDENCE THE STATEMENT 
O F  THE D E F E N D A N T  DISCUSSING T W O  L E T T E R S  
FORWARDED TO HIS ATTORNEY'S, CLYDE E. WOLFE 
AND KENNETH J. COTTER. 

ARGUMENT VIII 

T H E  T R I A L  C O U R T  E R R E D  IN DENYING THE 
DEFENDANT'S MOTION TO DISMISS THE INDICTMENT. 

ARGUMENT IX 

THE T R I A L  C O U R T  E R R E D  IN DENYING THE 
DEFENDANT'S MOTION IN LIMINIE REQUESTING THE 
COURT TO PROHIBIT THE STATE FROM QUESTIONING 
ANY PROSPECTIVE JURORS AS TO THEIR ATTITUDES 
TOWARDS CAPITAL PUNISHMENT PRIOR TO THERE 
BEING A DECISION BY SUCH JURORS AS TO THE GUILT 
O R  INNOCENCE O F  THE DEFENDANT. 

ARGUMENT X 

T H E  T R I A L  C O U R T  E R R E D  IN DENYING THE 
DEFENDANT'S MOTION TO DISCHARGE HIS COURT 
A P P O I N T E D  C O U N S E L  AS WELL AS HIS C O U R T  
APPOINTED COUNSEL'S MOTION TO WITHDRAW. 

ARGUMENT XI 

THE T R I A L  C O U R T  E R R E D  IN DENYING THE 
DEFENDANT'S MOTION FOR NEW TRIAL REGARDING 
THE COURT'S DENIAL O F  THE DEFENDANT'S MOTION 
FOR JUDGMENT O F  ACQUITTAL AT THE CLOSE O F  
THE STATE'S CASE-IN-CHIEF. 



ARGUMENT XI1 

THE T R I A L  C O U R T  E R R E D  I N  DENYING THE 
DEFENDANT'S MOTION FOR NEW TRIAL REGARDING 
THE COURT'S DENIAL OF THE DEFENDANT'S SEVERAL 
MOTIONS FOR MISTRIAL CONCERNING IMPROPER 
WILLIAMS RULE EVIDENCE OF OTHER OFFENSES THE 
DEFENDANT MAY HAVE BEEN CHARGED WITH OR 
ACCUSED OF  COMMITTING. 

ARGUMENT XI11 

THE TRIAL C O U R T  ERRED IN DENYING THE 
DEFENDANT'S MOTION FOR NEW TRIAL REGARDING 
THE COURT'S DENIAL OF  THE DEFENDANT'S OBJECTION 
PRIOR TO AND DURING TRIAL TO THE SHACKLING OF  
THE DEFENDANT'S LEGS. 

ARGUMENT XIV 

THE T R I A L  C O U R T  ERRED :IN DENYING THE 
DEFENDANT'S MOTION FOR NEW TRIAL REGARDING 
THE DEFENDANT'S OBJECTIONS TO THE VOIR DIRE 
PROCESS. 

ARGUMENT XV 

THE TRIAL C O U R T  ERRED IN DENYING THE 
DEFENDANT'S MOTION FOR NEW TRIAL REGARDING HIS 
OBJECTIONS TO THE PROSECUTOR'S QUESTIONING OF 
KAREN FRITZ AND OFFICER KENNETH RAY ROBERTS 
IN AREAS WHICH WERE OUTSIDE THE SCOPE OF 
CROSS-EXAMINATION. 

ARGUMENT XVI 

THE T R I A L  C O U R T  ERRED IN DENYING THE 
DEFENDANT'S MOTION FOR NEW TRIAL REGARDING HIS 
OBJECTION TO THE INTRODUCTION OF  A GRUESOME, 
PREJUDICIAL COLOR PHOTOGRAPH OF THE DECEDENT 
AND IN DENYING HIS MOTION FOR NEW SENTENCING 
PROCEDURE REGARDING HIS OBJECTION TO THE 
PUBLISHING O F  ANOTHER GRUESOME C O L O R  
PHOTOGRAPH OF THE DECEDENT TO THE JURY. 



ARGUMENT XVII 

THE T R I A L  C O U R T  E R R E D  IN DENYING THE 
DEFENDANT'S MOTION FOR NEW TRIAL REGARDING HIS 
O B J E C T I O N  T O  THE TESTIMONY O F  EVIDENCE 
TECHNICIAN DONALD OSTERMEYER ABOUT A LUMINOL 
T E S T  F O R  BLOOD HE HAD P E R F O R M E D  ON THE 
DEFENDANT'S CLOTHING. 

ARGUMENT XVIII 

THE T R I A L  C O U R T  E R R E D  IN DENYING THE 
DEFENDANT'S MOTION FOR NEW TRIAL REGARDING HIS 
REQUEST THAT THE COURT GIVE INSTRUCTIONS TO 
THE JURY ON AGGRAVATED BATTERY, BATTERY AND 
ASSAULT. 

ARGUMENT XIX 

THE T R I A L  C O U R T  E R R E D  IN DENYING THE 
DEFENDANT'S MOTION FOR NEW TRIAL REGARDING HIS 
REQUEST THAT THE COURT GIVE AN INSTRUCTION TO 
THE JURY ON CIRCUMSTANTIAL EVIDENCE. 

ARGUMENT XX 

THE T R I A L  C O U R T  E R R E D  IN DENYING THE 
DEFENDANT'S  MOTION F O R  NEW SENTENC:ING 
PROCEDURE REGARDING THE IMPROPER COMMENT BY 
THE PROSECUTOR TO THE JURY DURING THE PENALTY 
PHASE OF THE TRIAL. 

ARGUMENT XXI 

THE DEFENDANT'S CONSTITUTIONAL RIGHT TO A FAIR 
TRIAL WAS DENIED TO HIM THROUGH COMMENTS 
MADE BY A STATE WITNESS AND THE PROSECUTOR 
HIMSELF ON THE DEFENDANT'S RIGHT TO REMAIN 
SILENT. 



ARGUMENT XXII 

T H E  T R I A L  C O U R T  E R R E D  IN S E N T E N C I N G  THE 
DEFENDANT TO DEATH FOLLOWING THE RENDERING BY 
THE JURY O F  AN ADVISORY OPINION O F  DEATH TO 
THE COURT. 



ARGUMENT I 

T H E  T R I A L  C O U R T  E R R E D  IN DENYING THE 
DEFENDANT'S MOTION TO VOIR DIRE INDIVIDUAL 
G E A N D  J U R O R  M E M B E R S  AND HIS M O T I O N  F O R  
NOTIFICATION O F  CONVENING THE GRAND JURY. 

On November 22, 1984, Counsel for  t h e  Defendant  filed a Motion t o  Voir Dire 

Individual Grand Jurors and a Motion for  Notification of Convening t h e  Grand Ju ry  

(TR: Pages  1912-1915). On December 2,  1983, t h e  cour t  denied t h e  Motions (TR: 

P a g e  1916). As a result of t h e  denial  of t h e  Motions, t h e  Defendant  was indicted 

by t h e  Grand Jury  on December 5,  1983 (TR: Page  1918). 

Section 905.02, Florida S t a t u t e s  (1983), provides t h a t  a person who has been 

t o  held t o  answer  may challenge t h e  panel  or  individual grand jurors. Section 

905.04, Florida S t a t u t e s  (1983), provides t h a t  a person who has been held t o  answer 

may challenge a n  individual prospect ive  grand juror on t h e  ground t h a t  t h e  juror: 

"a. Does not  have t h e  qualif icat ions required by law; 

b. Has a s t a t e  of mind t h a t  will prevent  him from ac t ing  
impart ial ly and without  prejudice t o  t h e  subs tant ia l  r ights  
of t h e  par ty  challenging; 

c. Is r e l a t ed  by blood or  marriage within t h e  third 
d e g r e e  t o  t h e  de fendan t ,  t o  t h e  person al leged t o  be 
injured by t h e  of fense  charged,  or  t o  t h e  person on whose 
complaint t h e  prosecution was  initiated." 

The Grand Jury,  in and for  Orange  County,  Florida, Fal l  Term, 1983, was 

empaneled and sworn on Oc tobe r  17, 1983. Although Section 905.05, Florida 

S t a t u t e s  (19831, states t h a t  a challenge or  object ion t o  t h e  grand jury may not  be 

made a f t e r  i t  has been empaneled and sworn,  Section 905.05 fu r the r  provides t h a t  

t h e  sec t ion  "shall not  apply t o  a person who did not  know or have reasonable 
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ground t o  bel ieve at t h e  t ime t h e  grand jury was  empaneled and sworn ,  t h a t  cases 

in which he was  o r  might be  involved would be inves t iga ted  by t h e  grand jury". 

Since t h e  murder in th is  case w a s  no t  committed until  November 5, 1983, t h e  

Defendant  obviously could no t  have  known on Oc tobe r  17,  1983, t h a t  his case might 

b e  inves t iga ted  by t h e  Grand Jury .  As such ,  he was  en t i t l ed  t o  not i f ica t ion  of t h e  

d a t e  t h e  Grand Ju ry  would convene  t o  consider  whether  t o  r e tu rn  a True  Bill 

aga ins t  t h e  Defendant  for  murder in t h e  f i r s t  d e g r e e  s o  t h a t  t h e  Defendant  could 

properly exe rc i se  his r ight  t o  chal lenge t h e  individual grand jurors as outl ined 

above .  

By denying t h e  Motions, t h e  t r i a l  c o u r t  violated t h e  Defendant 's  r ight  t o  d u e  

process  of law as guaranteed  t o  him by t h e  Fi f th  and Four t een th  Amendments t o  

t h e  United S t a t e s  Cons t i tu t ion ,  as well as by Ar t i c l e  I, Sec t ions  Nine, F i f t een  and 

Six teen  of t h e  Florida Const i tu t ion .  The re fo re ,  t h e  Defendant 's  convict ion should 

b e  reversed  and t h e  Defendant  discharged as a resul t  of t h e  violation of his r ight  

t o  due  process of law or ,  in t h e  a l t e rna t ive ,  his convict ion should b e  reversed ,  and  

t h i s  cause  remanded t o  t h e  lower  cour t  fo r  a new t r ia l .  



ARGUMENT I1 

T H E  T R I A L  C O U R T  E R R E D  IN D E N Y I N G  T H E  
DEFENDANT'S MOTION TO PRECLUDE CHALLENGE FOR 
CAUSE O F  THE POTENTIAL JURORS. 

On  April 26, 1984, Counsel  f o r  t h e  Defendant  f i led a Motion t o  P rec lude  

Chal lenge  f o r  Cause  (TR: P a g e s  2251-2252). During a hear ing  on th is  and o the r  

Motions held on May 4, 1984,  t h e  t r i a l  cou r t  denied t h e  Motion (TR: Page  1072,  

l ine 2). As  a resul t  of t h e  denia l  of t h e  Motion, s eve ra l  jurors were  chal lenged f o r  

cause  by t h e  S t a t e  and removed as po ten t i a l  jurors simply on t h e  ground t h a t  t hey  

d id  not  think i t  was  legally or  morally r ight  t o  v o t e  for  t h e  imposition of t h e  d e a t h  

penal ty  if t hey  found t h e  Defendant  guil ty of murder in t h e  f i r s t  degree .  

The  Sixth and Four t een th  Amendments t o  t h e  United S t a t e s  Cons t i tu t ion ,  as 

well  as Ar t i c l e  I, Sec t ions  Nine and Twenty-Two of t h e  Florida Const i tu t ion ,  

g u a r a n t e e  t h e  Defendant  t h e  r ight  t o  a f a i r  t r i a l  represented  by jurors s e l ec t ed  

from a rep resen ta t ive  cross-sect ion of t h e  community. The  exclusion of prospect ive  

jurors  who might not  vo te  f o r  t h e  imposition of t h e  d e a t h  penal ty  unconst i tut ional ly 

v io la tes  t h e  above-mentioned sec t ions  of t h e  Florida and United S t a t e s  Cons t i tu t ion  

by  e f f ec t ive ly  denying t h e  Defendant  a t r i a l  by a jury se l ec t ed  f rom a 

rep resen ta t ive  cross-section of t h e  community. Davis v. Georgia,  429 U.S. 122, 97  

S.Ct. 399, 50  L.Ed. 2d 339 (1976); Mathis  v. New Je r sey ,  403 U.S. 946,  91 S.Ct. 

2277,  29 L.Ed. 2d 855 (1971); Maxwell v. Bishop, 398 U.S. 262, 90 S.Ct. 1578, 26 

L.Ed. 2d 222 (1969); Boulden v. Holman, 394 U.S. 478, 89 S.Ct. 1138, 22 L.Ed. 2d 

433 (1970); Witherspoon v. Illinois, 391 U.S. 510,  88 S.Ct. 1170, 20 L.Ed. 2d 776 

( 1968). 

Fur thermore ,  t h e  p r a c t i c e  of excluding these  potent ia l  jurors for  th is  o n e  

reason f u r t h e r s  no permissible S t a t e  i n t e re s t  since: 



The jury does  not  render  t h e  f inal  imposition of s en tence ,  
b u t  only acts in an  advisory capac i ty  t o  t h e  cour t ;  

The  advisory s e n t e n c e  rendered  by t h e  jury occurs  at t h e  
second s t a g e  of t h e  b i furca ted  t r ia l ,  not  during t h e  f i r s t  
s t a g e  where  t h e  jury s i t s  solely t o  de t e rmine  t h e  guilt  or  
innocence  of t h e  Defendant;  and 

The advisory s e n t e n c e  is not  rendered  unanimously, but  by 
majori ty vote.  

I t  is c l ea r  t h a t  th is  p rac t i ce  ul t imately sub jec t s  t h e  Defendant  t o  a t r i a l  by 

a jury t h a t  is ne i ther  a rep resen ta t ive  cross-section of t h e  community nor impart ial .  

Ins tead ,  t h e  Defendant  is t r ied  by a jury biased in favor  of t h e  prosecution,  both  

during t h e  t r i a l  proper and t h e  penalty phase. Even if i t  could be  argued t h a t  t h e  

grant ing  of this  chal lenge for  cause  is a permissible S t a t e  i n t e re s t ,  t h e  S t a t e  and 

c o u r t  would cer ta in ly  suf fer  no harm or prejudice,  o the r  t han  a l i t t l e  loss of t ime,  

in allowing th is  chal lenge for  cause  t o  be used during t h e  se lec t ion  of a new jury 

f o r  t h e  penalty phase of t h e  t r ia l .  Thus, t h e  Defendant 's  convict ion should be 

reversed  and th is  cause  remanded t o  t h e  lower cour t  for  a new tr ial .  



ARGUMENT I11 

T H E  T R I A L  C O U R T  E R R E D  IN DENYING T H E  
DEFENDANT'S MOTION TO VACATE DEATH PENALTY. 

O n  April 26 ,  1984, Counsel  for  t h e  Defendant  filed a Motion t o  Vacate Death 

Penal ty  (TR: Pages  2236-2244). During a hearing on this  and o the r  Motions held on 

May 4, 1984, t h e  t r i a l  c o u r t  denied t h e  Motion (TR: Page  1071, line 20). As a 

result  of t h e  denia l  of t h e  Motion, t h e  Defendant was  sentenced t o  d e a t h  following 

his convict ion for  murder in t h e  f i r s t  degree .  

Section 921.141, Florida S t a t u t e s  (19831, is unconsti tut ional  on  i t s  f a c e  in 

t h a t  i t  is violative of t h e  Eighth and Four teenth  Amendments t o  the  United S t a t e s  

Consti tut ion,  as well as Art ic le  I, Sections Nine and Seventeen  of t h e  Florida 

Consti tut ion.  The aggravat ing  and mit igat ing c i rcumstances  as enumerated  in th is  

s ec t ion  a r e  impermissibly vague and overbroad.  

Section 921.141(5)(a), Florida S t a t u t e s  (1983), states t h a t  a n  aggravat ing  

c i rcumstance  may result  if t h e  cap i t a l  felony was committed by a person under t h e  

s e n t e n c e  of imprisonment. This c i rcumstance  is overbroad in t h a t  in makes no 

dist inct ion be tween a person imprisoned for  a non-violent c r ime and one  imprisoned 

f o r  a violent cr ime.  

Section 921.141(5)(b), Florida S ta tues  (1983), states t h a t  a n  aggravat ing  

c i rcumstance  may result  if t h e  person has been previously convicted of ano the r  

cap i t a l  felony or  a felony involving t h e  use or  t h r e a t  of violence. This 

c i rcumstance  is overbroad in t h a t  t h e  c i rcumstances ,  o the r  than  violence,  

surrounding t h e  prior felony a r e  not  considered. 



Sect ion  921.141(5)(c), Florida S t a t u t e s  (1983), states t h a t  an aggravat ing  

c i rcumstance  may resul t  if t h e  person knowingly c r e a t e s  a g r e a t  risk t o  many 

persons. This c i rcumstance  is  i r re fu tably  vague simply d u e  t o  i t s  qualifying 

adjec t ives .  Fur thermore ,  a l though t h e  Legis la ture  intended t h a t  th is  c i rcumstance  

w a s  t o  be  d i r ec t ed  towards  hijacking and bombings, i t  has been applied in f a c t  t o  

encompass almost  any  murder. 

Sec t ion  921.141(5)(d), Florida S t a u t e s  (1983), states t h a t  a n  aggravat ing  

c i r cums tance  may resul t  if t h e  person is  involved in a felony murder. This 

c i r cums tance  is fac tua l ly  overbroad in t h a t  a cap i t a l  felony committed during t h e  

enumera ted  fe lonies  conta ined  within th is  sec t ion  automat ica l ly  produces a n  

aggrava t ing  c i r cums tance  and thus  c a r r i e s  with i t  a presumption of d e a t h  wi thout  

regard  t o  t h e  individual f a c t s  surrounding e a c h  case. Considerat ion of th is  

agg rava t ing  c i rcumstance  could lead t o  a s e n t e n c e  of d e a t h  which is to ta l ly  

d ispropor t ionate  t o  t h e  de fendan t ' s  conduct .  As s t a t e d  in Coker  v. Georgia,  433 

U.S. 584, 9 7  S.Ct. 2861, 53 L.Ed. 2d 982 (1977), "(A) punishment is excess ive  and 

unconst i tut ional  if i t  is  grossly o u t  of proport ion t o  t h e  sever i ty  of t h e  crime." 

Pursuant  t o  th is  c i rcumstance ,  a "wheelman" whose c o d e f e n d a n t  acc identa l ly  kills 

someone during t h e  commission of a n  enumera ted  felony would presumptively and 

automat ica l ly  be  considered f o r  a d e a t h  sen tence ,  while a cold-blooded premedi ta ted  

murderer  could conceivably be  exempt  from any aggravat ing  c i rcumstance .  The 

a rb i t r a r ines s  of t h e  c i rcumstance  is self -evident.  

Sec t ion  921.141(5)(e) F lor ida  S t a t u t e s  (19831, states t h a t  a n  aggrava t ing  

c i r cums tance  may resul t  if t h e  cap i t a l  felony was  commit ted  fo r  t h e  purpose of 

avoiding or  preventing a lawful  a r r e s t  or  e f f e c t i n g  an  e s c a p e  from custody.  Sec t ion  

921.141(5)(g), Florida S t a t u t e s  (1983), states t h a t  a n  aggravat ing  c i rcumstance  may 

resul t  if t h e  cap i t a l  felony was  commit ted  t o  disrupt  o r  t o  hinder t h e  lawful  

exe rc i se  of any  governmental  funct ion  o r  t h e  en fo rcemen t  of law. Both these  

- 16 - 
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circumstances are so vague and overbroad as to render consistent application 

impossible. Examination of recent cases reveals that the silencing of a witness has 

been considered more that once to give rise to both aggravating circumstances, 

either aggravating circumstance, or none at all. Meeks v. State, 336 So. 2d 1142 

(Fla. 1976), as giving rise to circumstances (el and (g); Knight v. State, 338 So. 2d 

201 (Fla. 1976), as giving rise to only circumstance (e); and Gibson v. State, 351 

So. 2d 948 (Fla. 1977), as giving rise to no aggravating circumstance at all. 

Section 921.141(5)(h), Florida Statutes (1983), states that an aggravating 

circumstance may result if the capital felony was especially cruel, heinous and 

atrocious. Almost any felony would appear especially cruel, heinous and atrocious 

to the layman, particularly any felony murder. Examination of the widespread 

application of this circumstance, especially where no other circumstances are 

available with which to render a death sentence, indicates that reasonable and 

consistent application is impossible. 

The mitigating circumstances enumerated in Section 921.141(6), Florida 

Statutes (1983), are vague and overbroad as well. The qualifying adjectives used to 

describe the circumstances unconstitutionally limit the mitigating factors to be 

considered and foster an arbitrary application. 

Section 921.141, Florida Statutes (1983), is also unconstitutional on its face 

in that the State of Florida is unable to justify the death penalty as the least 

restrictive means available to further a compelling state interest, as is required by 

Roe v. Wade, 410 U.S. 113, 93 S.Ct. 705, 35 L.Ed. 2d 147 (1973), where a 

fundamental right, such as life, is involved. A mere theoretical justification will 

not satisfy the requisite burden of proof incumbent upon the State. 



Furthermore,  Section 921.141, Florida S ta tu tes  (19831, is unconstitutional a s  

applied. The sentencing pa t t e rns  of judges and juries under this  section have in 

fact exhibited a pat tern  of arbi t rary  and capricious sentencing like t h a t  found 

unconstitutional in Furman v. Georgia, 408 U.S. 238, 92 S.Ct. 2726, 33 L.Ed. 2d 346 

(1972). Death sentences  in Florida a r e  imposed irregularly,  unpredictably and 

whimsically in cases  which a r e  no more deserving of capi ta l  punishment, under any 

rat ional  s tandard tha t  considers t h e  charac te r  of t h e  offender and t h e  offense,  than 

many other  cases in which sentences  of l i fe imprisonment a r e  imposed. Inconsistent 

and arbi t rary  jury a t t i tudes  and sentencing verdicts ,  uneven and inconsistent 

prosecutorial  pract ices  in seeking or not  seeking t h e  dea th  penalty, divergent 

sentencing policies of t r ia l  judges, and t h e  e r r a t i c  appel la te  review by this Cour t  

a l l  contr ibute  t o  produce an irregular and freakish pa t t e rn  of l i fe or death  

sentencing results. 

Finally, on December 8,  1972, former Governor Rubin D. Askew signed into 

law Chapter  72-724, Laws of Florida (1972), which is t h e  present Section 921.141, 

Florida S t a t u t e s  (1983). This section s e t s  for th  the  procedure t o  be followed 

governing t h e  imposition of t h e  dea th  penalty in Florida. The essential  elements of 

th is  sect ion a r e  procedural, not  substantive in nature.  Dobbert v. Florida, 97 S e c t .  

2290 (1977); Lee v. S t a t e ,  286 So. 2d 596 (Fla. 1st DCA 19731, modified at 294 So. 

2d 305 (Fla. 1974). 

Art ic le  V, Section 2(e) of the  Florida Consti tut ion,  provides t h a t  "The 

Supreme Court  shall adopt rules for t h e  pract ice  and procedure in all courts .  . .". 
This Cour t ,  however, has never adopted Section 921.141 a s  a rule of procedure. 

Because t h e  legislature has no author i ty  t o  e n a c t  any law relat ing t o  pract ice  and 

procedure,  Section 921 .I41 is void unless adopted by this  Court .  In r e  

Classification of Florida Rules of P rac t i ce  and Procedure,  281 So. 2d 204 (Fla. 

1973); S t a t e  v. Smith, 260 So. 2d 489 (Fla. 1971). 

- 18 - 



Thus, there is no lawful means of imposing the sentence of death as a 

punishment in the State of Florida. Because the trial court failed to declare 

Section 921.141, Florida Statutes (1983), unconstitutional, the Defendant's 

convictions must be reversed, and this cause remanded to the lower court for new 

trial. 



ARGUMENT IV 

T H E  T R I A L  C O U R T  E R R E D  IN D E N Y I N G  T H E  
DEFENDANT'S MOTIONS FOR INDIVIDUAL VOIR DIRE 
AND SEQUESTRATION O F  THE JURORS DURING VOIR 
DIRE. 

On April 26, 1984, Counsel  fo r  t h e  Defendant  filed a Motion fo r  Individual 

Voir Dire and  Seques t ra t ion  of Jurors  During Voir Dire (TR: Pages  2256-2257). On 

April 27, 1984, Counsel  fo r  t h e  Defendant  f i led a more ex tens ive  Motion fo r  

Individual and Seques tered  Voir Dire (TR: Pages  2276-2281). During a hearing on 

th i s  and o t h e r  Motions held on May 4,  1984, t h e  cour t  denied t h e  Motion f o r  

Indvidual Voir Dire and Seques t ra t ion  of Jurors  During Voir Dire (TR: P a g e  1072, 

l ines 3-5). 

The Cour t  did announce ,  however,  t h a t  i t  was going t o  t a k e  under advisement 

t h e  Motion for  Individual and Seques tered  Voir Dire in so  f a r  as i t  concerned  t h e  

quest ioning of t h e  jurors as t o  the i r  opinions concerning cap i t a l  punishment (TR: 

P a g e  1072, lines 3-8). The c o u r t  did advise t h a t  i t  was t h e  in t en t  of t h e  c o u r t  t o  

al low e a c h  s ide  t o  co l lec t ive ly  voir d i r e  t h e  jury on al l  issues e x c e p t  knowledge of 

t h e  case and t h e  Witherspoon issue, and if any  jurors did ind ica t e  t hey  had 

knowledge of t h e  case, they  would be  allowed t o  approach t h e  bench individually 

and  explain t h a t  knowledge o u t  of t h e  hearing of t h e  r e s t  of t h e  panel  (TR: P a g e  

1076, l ines 13-21). 

Although t h e  cour t  was  c o r r e c t  in i t s  ruling allowing individual quest ioning of 

t h e  jurors regarding the i r  knowledge of t h e  case and the i r  feel ings concerning t h e  

d e a t h  penal ty ,  t h e  cour t  e r r e d  when i t  denied t h e  Defendant 's  reques t  in his 

Motions t o  have  t h e  veni re  s eques t e red  and individually quest ioned as t o  all  a spec t s  

of t h e  case, including the i r  knowledge of t h e  par t ies  and t h e  witnesses.  This was 

espec ia l ly  t r u e  s ince  i t  was acknowledged prior t o  t r i a l  t h a t  t h e r e  had been  media 



cove rage  of t h e  case (TR: Page  1076, lines 3-7), and acknowledged at t h e  s t a r t  of 

t h e  t r i a l  t h a t  t h e  news media was  going t o  be covering t h e  case (TR: P a g e  17, 

l ines 9-25). 

Rule 3.370, Florida Rules of Criminal Procedure ,  provides t h a t  t h e  t r i a l  

c o u r t ,  in i t s  d iscre t ion ,  may seques t e r  t h e  jury. Due t o  t h e  media cove rage ,  a 

s t rong  possibility ex is ted  t h a t  at l ea s t  o n e  or more of t h e  potent ia l  jurors had 

knowledge of t h e  case and t h e  pa r t i e s  and witnesses t o  t h e  case, and thus  would 

speak  of t h a t  knowledge during voir dire .  By holding co l l ec t ive  voir d i r e  wi th  t h e  

jurors  as t o  the i r  famil iar i ty wi th  t h e  par t ies ,  t h e  witnesses or  t h e  probabil i ty of 

t h e  Defendant 's  guilt  or innocence ,  o the r  prospect ive  jurors would become 

immediately cognizant  of t h e  possibly prejudicial mater ia l ,  t he reby  rendering i t  

impossible t o  s e l e c t  a f a i r  and impart ial  jury. By seques ter ing  t h e  prospect ive  

panel  during voir d i r e ,  and conduct ing  individual voir d i r e ,  t h e r e  would have  been 

no  possibility of t h e  col lec t ive  body e v e r  being influenced by pas t  or  present  news 

media cove rage  of t h e  case or by t h e  knowledge or  opinions of o the r  prospect ive  

jurors. 

Additionally, t h e  issues in th is  case necessari ly included t h e  probing of e a c h  

juror with sens i t ive  and potent ia l ly  embarrassing quest ions concerning t h a t  juror's 

possible bias  o r  prejudice.  An individual voir d i r e  would have  insured t h a t  e a c h  

juror could answer  such quest ions wi thout  f e a r  or  shame. 

A col lec t ive  voir d i r e  would have  a lso  demonst ra ted  t o  e a c h  prospect ive  juror 

wha t  grounds exis ted  for  cha l lenges  for  cause ,  thus  present ing  t h e  possibility t h a t  a 

juror might not  give a t ru th fu l  answer.  Individual voir d i r e  would have  insured t h e  

comple t e  candor  and honesty of e a c h  juror, thus  el iminat ing any  possibility of 

pre judice  t o  t h e  Defendant .  



Finally, t h e  inconvenience  and small  amount  of addi t iona l  t ime  required by 

individual voir d i r e  was  a small p r ice  t o  pay t o  ensu re  a f a i r  and impar t ia l  jury fo r  

t h e  Defendant .  The c o u r t  c l ea r ly  abused  i t s  d i scre t ion  in not  g ran t ing  individual 

voir d i re .  

Although t h e  Defendant  concedes  t h a t  t h e  c o u r t  has  t h a t  d i scre t ion ,  t h e  

fact t h a t  t h e r e  was  press  cove rage  dur ing  t h e  t ime  preceeding  t h e  t r i a l ,  and  such  

cove rage  cont inued  throughout  t h e  t r i a l ,  d u e  process requi red  t h a t  t h e  panel  be 

s eques t e r ed  dur ing  voir d i r e  and t h e  ensuing t r ia l .  The  inconvenience  s u f f e r e d  by 

seques t r a t i on  of t h e  jurors t o  p reven t  exposure  t o  such  exc luded  ev idence  was  a 

small  p r ice  t o  pay for  insuring t h e  Defendant ' s  r igh t  t o  a f a i r  t r ia l .  S t a t e  e x  re1 

Miami Herald Pub. Co.  v. McIntosh, 340 So. 2d 904  (Fla.  1976). By fa i l ing  t o  

insure  t h e  Defendant 's  r ight  t o  a f a i r  t r i a l ,  t h e  c o u r t  abused  i t s  d i scre t ion ,  thus  

en t i t l i ng  t h e  Defendant  t o  r eve r sa l  of his convic t ion ,  and remand of th i s  cause  back 

t o  t h e  lower cou r t  fo r  new t r ia l .  



ARGUMENT V 

T H E  T R I A L  C O U R T  E R R E D  IN D E N Y I N G  T H E  
D E F E N D A N T ' S  M O T I O N  F O R  S T A T E M E N T  O F  
AGGRAVATING CIRCUMSTANCES. 

O n  Apri l  2 6 ,  1984,  C o u n s e l  f o r  t h e  D e f e n d a n t  f i l ed  a Motion f o r  S t a t e m e n t  

of A g g r a v a t i n g  C i r c u m s t a n c e s  r e q u e s t i n g  t h e  c o u r t  to o r d e r  t h e  S t a t e  to p r o v i d e  

t h e  D e f e n d a n t  w i t h  t h e  p r e c i s e  g r o u n d s  on which  t h e  S t a t e  s o u g h t  to impose  t h e  

D e a t h  p e n a l t y  (TR: P a g e s  2248-2250). During a h e a r i n g  o n  t h i s  a n d  o t h e r  Mot ions  

he ld  o n  May 4,  1984 ,  t h e  t r i a l  c o u r t  d e n i e d  t h e  Mot ion  (TR: P a g e  1071 ,  l ines  20- 

21). A s  a r e s u l t  of t h e  d e n i a l  of t h e  Motion,  t h e  p r o s e c u t o r  w a s  p e r m i t t e d  to 

p o t e n t i a l l y  a r g u e  f o r  t h e  e x i s t e n c e  of a l l  a g g r a v a t i n g  c i r c u m s t a n c e s  to t h e  jury 

d u r i n g  t h e  p e n a l t y  p h a s e  of t h e  t r i a l ,  t h e r e b y  f o r c i n g  his  counse l  to p r e p a r e  a 

r e b u t t a l  at to a l l  a g g r a v a t i n g  c i r c u m s t a n c e s ,  t h u s  diminishing his  o v e r a l l  

e f f e c t i v e n e s s  in d e f e n d i n g  his  c l i e n t  at t r i a l .  

A r e v i e w  of t h e  I n d i c t m e n t  f i l ed  by  t h e  S t a t e  s h o w s  t h a t  n o  n o t i f i c a t i o n  of 

p a r t i c u l a r  s t a t u t o r y  a g g r a v a t i n g  c i r c u m s t a n c e s  w h i c h  t h e  S t a t e  s o u g h t  to e s t a b l i s h  

a g a i n s t  t h e  D e f e n d a n t  w a s  c o n t a i n e d  w i t h i n  t h e  f o u r  c o r n e r s  of t h e  d o c u m e n t .  No 

n o t i c e  w a s  g iven  t h e  D e f e n d a n t  at a n y  t i m e  pr io r  to t r i a l  as to w h a t  s p e c i f i c  

a g g r a v a t i n g  c i r c u m s t a n c e s  t h e  t r i a l  c o u r t  o r  t h e  S t a t e  i n t e n d e d  to c o n s i d e r  in 

pass ing  s e n t e n c e  o n  t h e  D e f e n d a n t .  

T h e  a b s e n c e  of s u c h  n o t i f i c a t i o n  in e i t h e r  t h e  I n d i c t m e n t  o r  in t h e  fo rm of a 

p r o p e r  w r i t t e n  n o t i c e  f r o m  t h e  S t a t e  r e n d e r s  t h e  u s e  of a g g r a v a t i n g  c i r c u m s t a n c e s  

to s e n t e n c e  t h e  D e f e n d a n t  to d e a t h  a v io la t ion  of t h e  A c c u s a t i o n  C l a u s e  of t h e  

S i x t h  A m e n d m e n t  a n d  t h e  Due P r o c e s s  C l a u s e  of t h e  F o u r t e e n t h  Amendment  to t h e  

Uni ted S t a t e s  C o n s t i t u t i o n ,  as well  as A r t i c l e  I, S e c t i o n  15(a),  of t h e  F l o r i d a  

C o n s t i t u t i o n .  



The ut i l izat ion of aggravat ing  c i rcumstances  wi thout  no t i ce  fu r the r  deprived 

t h e  Defendant  of essent ia l  safeguards  "designed t o  limit t h e  unbridled exe rc i se  of 

judicial d iscre t ion  in cases where  t h e  u l t imate  penal ty  is possible". Provence  v. 

S t a t e  337 So. 2d 783  (Fla. 1976). 
-9 

Fai lure  t o  give timely and adequa te  no t i ce  of t h e  prec ise  grounds on which 

t h e  S t a t e  s e e k s  t h e  d e a t h  penal ty ,  or  on which t h e  Cour t  would consider  imposing 

t h e  d e a t h  penal ty ,  depr ives  a de fendan t  of a f a i r  s en tenc ing  hearing,  with t h e  

accused  being given a meaningful oppor tuni ty  t o  r e b u t  t h e  aggrava t ing  

c i rcumstances .  This r e su l t s  in a violation of t h e  Defendant 's  r ight  t o  e f f e c t i v e  

a s s i s t ance  of counsel  pursuant  t o  t h e  Sixth Amendment t o  t h e  United S t a t e s  

C o n s t ~ t u t i o n .  This occu r s  because  t h e  Defendant  nor his counsel a r e  ab le  t o  

p repa re  and present  any  de fens ive  evidence  and arguments  t o  meet  t h e  prosecutor ' s  

con ten t ions  as t o  what  he may consider  a n  aggravat ing  c i rcumstance  t o  be o r  t o  

de t e rmine  t h e  issues which t h e  t r i a l  c o u r t  may regard  as control l ing on t h e  quest ion 

of l i fe  or  dea th .  

The  Florida Standard  J u r y  Instruct ions in criminal ca ses  conta in  ins t ruc t ions  

t o  be given in cap i t a l  cases. The ins t ruc t ions  t e l l  t h e  jury t o  consider  t h e  

ev idence  a l r eady  heard at t r ia l .  Therefore ,  t h e  only way t o  confront  and r ebu t  

agg rava t ing  c i rcumstances  during t h e  cour se  of t h e  guil t  phase  of t h e  t r i a l  is  t o  

g ive  t h e  de fendan t  and his counsel  no t i ce  thereof  in advance .  Proper  not i f ica t ion  

of al l  aggravat ing  c i rcumstances  claimed by t h e  S t a t e  in advance  is  essent ia l  t o  

enab le  t h e  de fendan t  and his counsel  t o  dea l  e f f ec t ive ly  wi th  t h e  a l lega t ions  l a t e r  

raised at tr ial .  .pp This C o u r t  vaca ted  t h e  d e a t h  penal ty  and remanded for  a new 

sentencing  hearing in one  case on t h e  grounds t h a t  i t  was essent ia l  t o  permit  

de fense  counsel  t o  have  access t o  al l  information,  and  suf f ic ien t  t ime t o  r ebu t  in a 

meaningful  manner. Barclay and Dougan v. S t a t e ,  343 So. 2d 1266 (Fla. 1977). 

This decision is  cons is ten t  wi th  t h e  United S t a t e s  Supreme Cour t ' s  decision in 
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Gardner  v. Florida,  430 U.S. 349, 97 S.Ct. 1107, 51 L.Ed. 2d 393 (1977). There  the  

Cour t  said at page  1205 as follows: 

"(1)t is now c l ea r  t h a t  t h e  sentencing  process,  as well as 
t h e  t r i a l  i t se l f ,  must s a t i s fy  t h e  requi rements  of t h e  Due 
Process  Clause.  . .Our belief t h a t  d e b a t e  be tween 
adversar ies  is o f t e n  e s sen t i a l  t o  t h e  t ruth-seeking funct ion  
of t r ia l s  requires us also t o  recognize  t h e  impor tance  of 
giving counsel  a n  oppor tuni ty  t o  commit on f a c t s  which 
may influence t h e  sentencing  decision in cap i t a l  cases." 

Thus a denia l  of advance  not ice  of what  aggravat ing  c i rcumstances  t h e  S t a t e  

intends t o  rely upon at t h e  sentencing  phase of t r i a l  v io la tes  t h e  Due Process  

Clause  as in t e rp re t ed  in Gardner.  

The United S t a t e s  Supreme Cour t  a l so  has upheld t h e  giving of such no t i ce  in 

Gregg v. Georgia,  428 U.S. 153, 96  S.Ct. 2909, 49 L.Ed. 2d 859 (19761, where  i t  

upheld Georgia ' s  d e a t h  penalty.  The Georgia  s t a t u t e  requires as follows: 

" the judge (or jury) shal l  hear  addit ional  ev idence  in 
ex tenua t ion ,  mit igat ion,  and aggravat ion  of punishment, 
including t h e  record  of a n y  prior cr iminal  convict ions and 
pleas of guil ty or  pleas of nolo con tendre  of t h e  
de fendan t ,  or  t h e  absence  of any  prior convict ion and 
pleas. Provided,  however,  t h a t  only such  evidence  in 
a g g r a v a t i o n  as t h e  S t a t e  h a s  m a d e  k n o w n  t o  t h e  
Defendant  prior t o  his t r i a l  shal l  be admissible. The 
Judge  (or jury) shal l  a l so  hear  a rgument  by de fendan t  o r  
his counse l -  and t h e  prosecuting a t to rney .  . .regarding t h e  
punishment t o  be imposed." Gregg,  at 2920. 

Because t h e  t r i a l  c o u r t  denied t h e  Motion for  S t a t e m e n t  of Aggravating 

Circumstances ,  and because  t h e  S t a t e  fai led t o  give such  a S ta t emen t  t o  t h e  

Defendant  prior t o  t r ia l ,  t h e  Defendant 's  convict ion must be reversed ,  and th is  

c a u s e  remanded t o  the  lower c o u r t  for  new t r ia l .  



ARGUMENT VI 

T H E  T R I A L  C O U R T  E R R E D  IN D E N Y I N G  T H E  
D E F E N D A N T ' S  M O T I O N  T O  S T R I K E  D E A T H  A S  A 
POSSIBLE PENALTY AND HIS MOTION TO DISMISS THE 
INDICTMENT O R  TO DECLARE THAT DEATH IS NOT A 
POSSIBLE PENALTY. 

On April 25,  1984, Counsel  for  t h e  Defendant  f i led a Motion t o  S t r ike  Death 

as a Possible Pena l ty  (TR: Pages  2228-2232). On April 26, 1984, Counsel  for  t h e  

Defendant  filed a Motion t o  Dismiss t h e  Indictment  o r  t o  Declare That  Death is Not 

a Possible Pena l ty  (TR: Pages  2234-2235). During a hearing on t h e s e  and o t h e r  

Motions held on May 4,  1984, t h e  t r i a l  cou r t  denied t h e  Motions (TR: P a g e  1071, 

l ines 21-24). As  a resul t  of t he  denia l  of t h e  Motions, t h e  jury was  l a t e r  allowed 

by t h e  cour t  t o  render  a n  advisory opinion recommending t h e  d e a t h  penalty for  t h e  

Defendant .  

Ar t i c l e  I, Sec t ion  15(a) of t h e  Florida Const i tu t ion ,  as well as Rule  

3.140(a)(l), Florida Rules of Criminal  P rocedure ,  requi re  t h a t  a n  o f f ense  punishable 

by d e a t h  be  prosecuted  by indictment .  Rule 3.140(b), Florida Rules  of Criminal  

P rocedure ,  requi res  t h a t  a n  indictment  be  a "plain, concise ,  and de f in i t e  wr i t t en  

s t a t e m e n t  of t h e  essent ia l  f a c t s  cons t i tu t ing  t h e  o f f ense  charged". Without 

quest ion,  a l l  of t h e  essent ia l  e lements  of t h e  cr ime must be al leged in t h e  charg ing  

document ,  and no  essent ia l  e l emen t s  may be  l e f t  t o  inference .  S t a t e  v. Dye, 345 

So. 2d 538 (Fla.  1977); Radford  v. S t a t e ,  260 So. 2d 1303 (Fla. 2nd DCA 1978). 

Sec t ion  921.141, Florida S t a t u t e s  (1983), requires t h a t  a s e n t e n c e  of d e a t h  be 

imposed only when aggravat ing  c i rcumstances  a r e  found t o  outweigh any mit igat ing 

c i rcumstances .  These aggravat ing  c i rcumstances  a r e  analogous t o  t h e  car ry ing  of a 

deadly weapon in a robbery or  burglary,  or  t h e  car ry ing  of a f i rearm under Sec t ion  

775.087, Florida S t a t u t e s  (1983). 



I t  is t h e  presence  of t h e  f i rearm or deadly weapon t h a t  ac tua l ly  def ines  

those  cr imes  which a r e  el igible for  enhanced punishment, and those  e l emen t s  must 

be al leged in t h e  indictment  o r  information before  such punishment may be imposed. 

Averhea r t  v. S t a t e ,  358 So. 2d 609 (Fla. 1s t  DCA 1978); Chapola  v. S t a t e ,  374 So. 

2d 762 (Fla. 1s t  DCA 1977). The s t a t u t o r y  aggravat ing  c i rcumstances  enumera t ed  in 

Sec t ion  921.141, Florida S t a t u t e s  (1981), have  a l so  been held t o  def ine  those  cr imes  

f o r  which a de fendan t  is el igible for  t h e  d e a t h  penalty.  S t a t e  v. Dixon, 283 So. 2d 

1,  9 (Fla. 1973). 

Aggravat ing  c i rcumstances  a r e  t h e r e f o r e  t h e  essent ia l  f a c t s  cons t i tu t ing  any  

charged  cap i t a l  o f f ense  and must be  al leged in t h e  indictment  in order  t o  confer  

jurisdiction on t h e  t r i a l  c o u r t  t o  impose a s e n t e n c e  of dea th .  Additionally, 

agg rava t ing  c i rcumstances  must be  al leged in t h e  indictment  t o  not ice  t h e  Defendant  

t h a t  d e a t h  is a possible penalty.  Fa i lure  t o  provide no t i ce  of such essent ia l  

a l lega t ions  depr ives  a de fendan t  of t h e  oppor tuni ty  t o  adequate ly  p repa re  his 

de fense ,  and t h e r e f o r e  renders  t h e  e n t i r e  s en tenc ing  phase of t h e  t r i a l  unrel iable 

and in violation of t h e  Sixth,  Eighth,  and Four t een th  Amendments t o  t h e  United 

S t a t e s  Cons t i tu t ion .  

Additionally, for  t h e  S t a t e  t o  seek  t h e  d e a t h  penal ty  wi thout  informing t h e  

Defendant  of t h e  basis of i t s  decision t o  seek  said penal ty ,  t h e  Defendant  is denied 

h is  r ight  t o  d u e  process of law,  a r ight  gua ran teed  t o  him by t h e  F i f th  and 

Four t een th  Amendments t o  t h e  United S t a t e s  Cons t i tu t ion ,  as well as by Ar t i c l e  I, 

Sec t ions  Nine, F i f t een  and Six teen  of t h e  Florida Const i tu t ion .  

Since no  aggravat ing  c i rcumstances  were  al leged in t h e  Indictment  charg ing  

t h e  Defendant  wi th  f i r s t  d e g r e e  murder,  t h e  indictment  did not  cha rge  a n  o f f ense  

punishable by dea th .  By denying t h e  Motions and fai l ing t o  d e c l a r e  t h a t  d e a t h  was  

a possible penal ty ,  t h e  t r i a l  cou r t  e r r e d  prejudicially, and this  cause  must be 

reversed  and remanded t o  t h e  lower cour t  with d i rec t ions  t o  dismiss t h e  Indictment  



and release the Defendant unt i l  such time as a proper Indictment is returned by the 

grand jury. 



ARGUMENT VII 

T H E  T R I A L  C O U R T  E R R E D  [ N  DENYING T H E  
DEFENDANT'S MOTION TO ENFORCE SECTION 914.04, 
FLORIDA STATUTES (1983) AND HIS MOTION IN LIMINIE 
REQUESTING THE COURT TO PROHIBIT THE STATE 
FROM INTRODUCING INTO EVIDENCE THE STATEMENT 
O F  T H E  D E F E N D A N T  D I S C U S S I N G  T W O  L E T T E R S  
FORWARDED TO HIS ATTORNEYS, CLYDE E. WOLFE 
AND KENNETH J. COTTER. 

O n  April 25, 1984, Counsel  for  t h e  Defendant  f i led a Motion t o  Enforce  

Sect ion  914.04, Florida S t a t u t e s  (1983) (TR: Pages  2226-2227). On May 1,  1984, 

Counsel  for  t h e  Defendant  f i led a Motion in Liminie reques t ing  t h e  t r i a l  c o u r t  t o  

e n t e r  i t s  Orde r  prohibiting t h e  S t a t e  from introducing in to  evidence  those port ions 

of  a s t a t e m e n t  given by t h e  Defendant  on December 19, 1983, t o  Invest igator  

Rober t  Mundy of t h e  Orlando Police Depar tment ,  in which t h e  Defendant  discussed 

t w o  l e t t e r s  s en t  t o  his a t t o rneys ,  Clyde  E. Wolfe and Kenneth  J. C o t t e r  (including 

t h e  c o n t e n t s  of t h e  le t te rs ) .  During a hear ing  on th is  and o the r  Motions held on 

May 4, 1984, t h e  t r i a l  c o u r t  denied t h e  Motion (TR: P a g e  1071, line 15). As  a 

resul t  of t h e  denial  of t h e  Motion, t h e  l e t t e r s  which had been previously 

subpoenaed from t h e  Defendant 's  a t t o rney ' s ,  as well as t h e  Defendant 's  s t a t e m e n t s  

regarding t h e  l e t t e r s ,  were  introduced in to  ev idence  agains t  him during t h e  t r i a l  

(TR: Pages  824-829). 

Sec t ion  91 4.04, Florida S t a t u t e s  (1983), provides as follows: 

"No person,  having been duly served  with a subpoena or  
subpoena duces  decum, shal l  be excused  from a t t end ing  
and tes t i fy ing  or producing any  book, paper,  or  o the r  
document  be fo re  any  cour t  having felony t r i a l  jurisdiction, 
grand jury, state a t to rney ,  or  county  so l ic i tor ,  upon 
inves t iga t ion ,  proceeding,  or  t r i a l  for  a violation of any  
of t h e  cr iminal  s t a t u t e s  of this  state upon t h e  ground or 
f o r  t h e  r e a s o n  t h a t  t h e  t e s t i m o n y  o r  e v i d e n c e ,  
documentary  or  o therwise ,  required of him may tend  t o  
convic t  him of a cr ime or  t o  subjec t  him t o  a penal ty  or  
f o r f e i t u r e ,  but  no  person shal l  be  prosecuted o r  subjec ted  
t o  any  penal ty  o r  fo r f e i tu re  for  or  on accoun t  of any  



t r ansac t ion ,  m a t t e r ,  or thing concerning  which he may s o  
t e s t i f y  or produce  evidence ,  documentary  or  o the rwise ,  
and  no test imony s o  given or  produced shall be  rece ived  
agains t  him upon any  criminal  invest igat ion or proceeding." 

O n  December 22,  1983, Counsel  fo r  t h e  Defendant  and t h e  Defendant ' s  

a t t o r n e y  on o t h e r  ma t t e r s ,  Kenneth  J. C o t t e r ,  were  served  with subpoenas duces  

t ecum from t h e  Of f i ce  of t h e  S t a t e  At torney .  Both a t t o r n e y s  moved t o  quash t h e  

subpoenas  duces  tecum and appealed t h e  t r i a l  cou r t ' s  adve r se  ruling by Pet i t ion  fo r  

Writ of Ce r t io ra r i  t o  t h e  F i f th  Distr ict  Cour t  of Appeal. On  March 21,  1984, t h e  

Pet i t ion  f o r  Writ of Ce r t io ra r i  was denied by t h e  appe l l a t e  cour t .  The a t t o r n e y s  

then  responded t o  t h e  subpoena duces  t ecum and turned  over  t o  t he  prosecutor  t h e  

l e t t e r s  sought  by t h e  subpoena duces  tecum.  

The  Defendant  contends  t h a t  s ince  these  l e t t e r s  w e r e  s e n t  t o  his a t t o r n e y s  

f o r  t he i r  own personal  viewing, t h e  documents  t hen  became subjec t  t o  t h e  a t t o r n e y -  

c l i en t  privi lege.  As such ,  a subpoena duces  tecum issued t o  his a t t o r n e y  for  t h e  

l e t t e r s  was  no d i f f e r e n t  t han  if t h e  S t a t e  had issued a subpoena duces  t ecum t o  the  

Defendant  himself. Thus, once  t h e  l e t t e r s  w e r e  turned over  by his a t t o r n e y s  t o  t h e  

S t a t e ,  and  t h e  Defendant  sought  t o  ava i l  himself of Sec t ion  914.04, Florida S t a t u t e s  

(1983), use immunity should have been granted  t h e  Defendant  regard ing  these  

l e t t e r s ,  prohibi t ing t h e  in t roduct ion  of t h e  l e t t e r s  at t r i a l  and t h e  in t roduct ion  of 

a n y  s t a t e m e n t s  t h e  Defendant  may have  made concerning t h e  l e t t e r s  in his 

s t a t e m e n t  of December 19,  1984, t o  Invest igator  Mundy. S t a t e  v. Jenny,  424 So. 2d 

142 (Fla. 4 th  DCA 1982); S t a t e  v. Dawson, 290 So. 2d 79 (Fla. 1st  DCA 1974). 

S ince  t h e  t r i a l  cou r t  denied t h e  Motions and al lowed in t roduct ion  of t h e  l e t t e r s  i n t o  

ev idence  at t r ia l ,  t h e  Defendant ' s  convict ion should be reversed ,  and  th is  cause  

remanded t o  the  lower cour t  fo r  a new t r ia l .  



ARGUMENT VIII 

T H E  T R I A L  C O U R T  E R R E D  IN D E N Y I N G  T H E  
DEFENDANT'S MOTION TO DISMISS THE INDICTMENT. 

On April  26, 1984, Counsel  for  t h e  Defendant  f i led a Motion t o  Dismiss t h e  

Indictment  (TR: Pages  2245-2247). During a hear ing  on th is  and o t h e r  Motions held 

on May 4, 1984, t h e  t r i a l  c o u r t  denied t h e  Motion (TR: P a g e  1071,  lines 18-19). 

As  a resu l t  of t h e  denia l  of t h e  Motion, t h e  c o u r t  a l lowed t h e  case to proceed  to 

t r i a l ,  resu l t ing  in t h e  Defendant ' s  convic t ion  for  murder  in t h e  f i r s t  d e g r e e  and 

s e n t e n c e  of dea th .  

The  Defendant  in th i s  c a u s e  was  charged  by Indictment  wi th  t h e  f i r s t  d e g r e e  

murder  of Mary Hammond. As  a rgued  previously Argument  VI of th i s  Ini t ia l  Brief ,  

t h e  Indictment  was  sub jec t  to dismissal under Rule  3.140(d), Florida Rules  of 

Criminal  P rocedure ,  s ince  by fai l ing to con ta in  a s t a t e m e n t  of t h e  agg rava t ing  

c i r cums tances  t h e  S t a t e  in tended  t o  re ly  upon in seeking  t h e  d e a t h  penal ty ,  t h e  

Indic tment  fa i led  to con ta in  al l  t h e  e s sen t i a l  e l emen t s  of t h e  c r ime of f i r s t  d e g r e e  

murder  . 

Addit ional ly,  t h e  Indictment  should have  been dismissed as vague ,  ind is t inc t  

and  indef in i te ,  s i nce  t h e  Defendant  was  no t  p laced  on no t i ce  of t h e  charged  

o f f ense ,  a violat ion of his  r igh ts  t o  d u e  process  of l aw  and to a f a i r  t r i a l  a cco rded  

t h e  Defendant  by  t h e  F i f th ,  S ix th  and Four t een th  Amendments  to t h e  United S t a t e s  

Cons t i t u t i on ,  as well as by Ar t ic le  I, Sec t ions  Nine, F i f t een  and Six teen  of t h e  

F lor ida  Cons t i tu t ion .  Specif ical ly,  t h e  Indic tment  is vague ,  ind is t inc t  and  indef in i te  

in  t h e  fol lowing ways: 

(a) The  a l lega t ion  "from a p remed i t a t ed  design" did n o t  
e n a b l e  t h e  Defendant  to unders tand  t h e  n a t u r e  of t h e  
charged  o f f ense  or t h e  e l e m e n t s  t he reo f .  



(b) The  a l lega t ion  "from a p remed i t a t ed  design" requi res  
t h e  Defendant  to guess as to whe the r  t h e  S t a t e  in tends  t o  
c h a r g e  and  prove  a p remed i t a t ed  murder  o r  a felony- 
murder .  

(c )  The  a l lega t ion  "from a p remed i t a t ed  design", as used 
in t h i s  Indic tment ,  was  vague ,  confusing and misleading 
s i n c e  i t  appea red  to a l l ege  t w o  (2) s e p a r a t e  and d i s t i nc t  
t ypes  of f i r s t  d e g r e e  murder  (i.e., p r emed i t a t ed  murder  or  
f e lony  murder ,  wach  of which r equ i r e  proof of s e p a r a t e  
and  d is t inc t  e lements) .  

The  Indic tment  in t h i s  case should a l so  have  been  dismissed s ince  i t s  

vagueness makes  i t  impossible fo r  t h e  Defendant  to r ece ive  e f f e c t i v e  a s s i s t ance  of 

counsel ,  a violat ion of t h e  r igh ts  acco rded  t h e  Defendant  by t h e  S ix th  and 

F o u r t e e n t h  Amendments  to t h e  United S t a t e s  Cons t i tu t ion ,  as well  as by Ar t i c l e  I, 

Sec t ion  S ix t een  of t h e  F lor ida  Cons t i tu t ion .  Spec i f ica l ly ,  i ne f f ec t ivenes s  of counse l  

o c c u r s  in t h e  fol lowing ways: 

(a) The a l lega t ion  "from a p remed i t a t ed  design" does  no t  
e n a b l e  d e f e n s e  counse l  to e f f ec t ive ly  appr i se  t h e  
Defendant  of t h e  n a t u r e  of t h e  c h a r g e  o r  t h e  e l emen t s  
t h e r e o f .  

(b) The  a l lega t ion  "from a p remed i t a t ed  design" i s  s o  
vague ,  ind is t inc t  and indef in i te ,  t h a t  i t  d o e s  not  al low 
d e f e n s e  counse l  to properly p r e p a r e  a de fense  aga ins t  t h e  
accusa t ion .  

Final ly,  t h e  Indic tment  should have  been  dismissed because  i t  fa i led  to 

proper ly  a l l ege  which Flor ida  S t a t u t e  t h e  Defendant  v io la ted ,  in t h a t  t h e  S t a t e  

fa i led  to a l l ege  which subsec t ion  of Sec t ion  782.04, F lor ida  S t a t u t e s  (19831, t h e  

Defendant  was  cha rged  wi th  violating. The re fo re ,  t h e  Defendant ' s  convict ion should 

b e  reversed ,  and th is  c a u s e  remanded t o  t h e  lower  c o u r t  wi th  ins t ruc t ions  to dismiss 

t h e  Indictment  and  d ischarge  t h e  Defendant  from f u r t h e r  prosecution.  



ARGUMENT IX 

T H E  T R I A L  C O U R T  E R R E D  IN D E N Y I N G  T H E  
DEFENDANT'S MOTION IN LIMINIE REQUESTING THE 
COURT TO PROHIBIT THE STATE FROM QUESTIONING 
ANY PROSPECTIVE JURORS AS TO THEIR ATTITUDES 
TOWARDS CAPITAL PUNISHMENT PRIOR TO THERE 
BEING A DECISION BY SUCH JURORS AS TO THE GUILT 
OR INNOCENCE O F  THE DEFENDANT. 

On April 26, 1984, Counsel  fo r  t h e  Defendant  f i led a Motion in Liminie 

reques t ing  t h e  t r i a l  cou r t  t o  issue an  Order  prohibiting t h e  prosecutor  from 

quest ioning any prospect ive  jurors in t h e  cause  as t o  whether  t hey  possessed 

opinions e i t h e r  in favor  of or  adve r se  t o  t h e  d e a t h  penalty (TR: Pages  2253-2255). 

During a hear ing  on this  and o the r  Motions held on May 4, 1984, t h e  t r i a l  cou r t  

denied t h e  Motion (Page  1072, line I). As a resul t  of t h e  denia l  of t h e  Motion, 

t w o  jurors were  excused  for  cause  because  of the i r  opposition t o  t h e  d e a t h  penal ty  

prior t o  t h e  s t a r t  of t h e  f i r s t  s t a g e  of t r i a l  determining t h e  guilt  or  innocence  of 

t h e  Defendant .  

Ar t i c l e  I, Sec t ion  Nine of t h e  Florida Const i tu t ion  states t h a t  no person shal l  

b e  deprived of l i fe ,  l iber ty  or  proper ty  wi thout  d u e  process of law. This r ight  is 

a l so  gua ran teed  t o  him by t h e  F i f th  and Four t een th  Amendments t o  t h e  United 

S t a t e s  Const i tut ion.  Ar t i c l e  I, Sec t ion  Six teen  of t h e  Florida Const i tu t ion  provides 

t h a t  eve ry  person accused  of a c r ime  is en t i t l ed  t o  a speedy and public  t r i a l  by a n  

impar t ia l  jury in t h e  county  where  t h e  cr ime was  committed.  This r ight  is a l so  

gua ran teed  t o  a n  accused  by t h e  Sixth and Four t een th  Amendments t o  t h e  United 

S t a t e s  Cons t i tu t ion .  

One  of t h e  prerequis i tes  of a f a i r  and impart ial  jury i s  t h e  se lec t ion  of t h a t  

jury from a rep resen ta t ive  cross-sect ion of t h e  community at large.  Taylor v. 

Louisiana, 419 U.S. 522 (1975); Hernandez v. Texas,  347 U.S. 425 (1954); Thiel v. 

Southern  P a c i f i c  Co., 328 U.S. 217 (1946); Smith v. Texas ,  311 U.S. 128 (1940). 



' I 

I .  

Without  ques t ion ,  persons opposed to t h e  imposition of t h e  d e a t h  pena l ty  comprise a 

f a i r  cross-sect ion of t h e  community.  Gregg  v. Georgia,  428 U.S. 195 (1976). Thus, 

exclusion of such  jurors would be  cons t i tu t iona l ly  impermissible. 

Indeed,  t h e  quest ioning of jurors regard ing  the i r  opinions on t h e  imposition of 

t h e  d e a t h  s e n t e n c e  is inherent ly  prejudicial  to t h e  accused  because  t h e  sole purpose 

of t h e  quest ioning is  no t  fo r  t h e  purpose of s e l ec t ing  a f a i r  and impar t ia l  jury, bu t  

to give t h e  prosecutor  a n  oppor tuni ty  to exc lude  t h o s e  jurors who a r e  e i t h e r  

adaman t ly  opposed to t h e  d e a t h  penal ty  or  t hose  who merely have  r e se rva t ions  

a b o u t  c a p i t a l  punishment. Thus, t h e  panel  is  no  longer  o n e  composed of f a i r  and 

impar t ia l  jurors  s e l ec t ed  from a cross-sect ion of t h e  community,  because  p a r t  of 

t h a t  cross-sect ion ( those  who a r e  opposed to or  have  r e se rva t ions  a b o u t  t h e  d e a t h  

penal ty)  has  been e f f e c t i v e l y  weeded  o u t  by t h e  S t a t e .  

Addit ional ly,  t h e r e  is t h e  emot iona l  impact  such  quest ioning has  on t h e  minds 

of t h e  jurors  at t h e  o u t s e t  of t r ia l .  O n c e  quest ioning is al lowed of t h e  jurors 

a b o u t  t he i r  fee l ings  regard ing  t h e  imposition of a d e a t h  s e n t e n c e ,  t h e  s p e c t r e  of 

pre judice  immediately r ises  aga ins t  t h e  accused  because  t h e  i dea  of d e a t h  has  been  

implanted  in t he i r  minds from t h e  very  beginning of t h e  t r i a l .  Instead of focus ing  

the i r  minds solely on t h e  i ssue  of t h e  accused ' s  gui l t  or innocence ,  t h e y  a r e  a l so  

f o r c e d  to d e a l ,  during t r i a l ,  wi th  t h e  emot iona l  maelstorm of t ry ing  to dec ide  

w h e t h e r  t hey  will have  t h e  cou rage  to v o t e  for  or aga ins t  s en t enc ing  t h e  accused  

to d e a t h  should t hey  f ind him gui l ty  as charged .  

Final ly,  t h e r e  is  no logical  reason  why t h e  quest ioning,  if cons tu t iona l ly  valid, 

c a n n o t  be  made  dur ing  t h e  pena l ty  phase  of t h e  t r ia l .  A t  t h a t  point ,  t h e  jurors 

h a v e  reached  a decision on t h e  gui l t  o r  innocence  of t h e  accused .  If a cqu i t t ed  o r  

found gui l ty  of a lesser  cha rge ,  t h e r e  is  no need  fo r  t h e  penal ty  phase.  If 

convic ted  as cha rged ,  t h e  s o l e  remaining issue is t h e  decision to impose or no t  

impose t h e  d e a t h  penal ty  on t h e  accused .  A t  t h i s  s t a g e ,  t h e  jurors '  opinions 
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regarding t h e  imposition of t h e  d e a t h  penal ty  becomes al l - important ,  and if t h e r e  

a r e  any  jurors who a r e  opposed t o  or  have  reserva t ions  concerning  t h e  imposition of 

t h e  d e a t h  penal ty ,  t h e  prosecutor  and c o u r t  a r e  f r e e  t o  excuse  them as needed,  

f i l l ing the i r  p laces  with new jurors who have  no  such reservat ions.  This would only 

requi re  t h e  l i t t l e  addit ional  t ime needed for  a new voir d i r e ,  but  would e f f e c t i v e l y  

p r o t e c t  t h e  accused ' s  cons t i tu t ional  r ight  t o  a f a i r  and impart ial  jury during t h e  

guil t  o r  innocence  t r i a l  phase. Because t h e  t r i a l  c o u r t  fai led t o  prohibit such  

quest ioning,  t h e  Defendant ' s  convict ion should be reversed ,  and this  cause  remanded 

t o  t h e  lower c o u r t  for  a new t r ia l .  



ARGUMENT X 

T H E  T R I A L  C O U R T  E R R E D  IN D E N Y I N G  T H E  
DEFENDANT'S MOTION TO DISCHARGE HIS COURT 
A P P O I N T E D  C O U N S E L  A S  W E L L  A S  HIS C O U R T -  
APPOINTED COUNSEL'S MOTION TO WITHDRAW. 

On  December 29, 1983, Counsel  f o r  t h e  Defendant  filed a Motion t o  Withdraw 

as counsel  fo r  t h e  Defendant  (TR: Pages  1945-1946). T h a t  same day  a hear ing  was 

held on th is  Motion and t h e  Defendant 's  o ra l  Motion t o  Discharge t h e  Of f i ce  of t h e  

Publ ic  Defender (TR: Pages  1270-1294). 

A t  t h e  hearing,  t h e  Publ ic  Defender,  Joseph DuRocher,  s t a t e d  t h a t  t h e  

Defendant  had s e n t  his o f f i ce  a l e t t e r  discharging t h e  Of f i ce  of t h e  Public  Defender 

as his counsel ,  saying t h a t  he was sor ry ,  but  t h a t  he d idn ' t  need Mr. DuRocher o r  

Clyde Wolfe and ,  in any  e v e n t ,  he had given them enough t ime t o  work o u t  his 

case t o  a sa t i s f ac to ry  conclusion (TR: Page  1271, l ines 15-25; Page  1272, lines 1- 

21). Mr. DuRocher f e l t  t h a t  his o f f i c e  could no  longer r ep resen t  t h e  Defendant  

s ince  t h e  Defendant  had disregarded his of f ice ' s  adv ice  and d i rec t ion  by placing 

ca l l s  t o  t h e  Or lando Police Depar tment  invi t ing them over  t o  t h e  jail s o  t h a t  he 

could give s t a t e m e n t s  abou t  t h e  murder,  al though he had been spec i f ica ly  advised by 

his a t t o r n e y ' s  no t  t o  make any  s t a t e m e n t s  t o  t h e  police for  f e a r  t h a t  t he  

s t a t e m e n t s  could be used adverse ly  aga ins t  him at t r i a l  (TR: Page  1275, lines 1-9). 

Fu r the rmore ,  t h e  Defendant  himself had expressed t o  t h e  Public  Defender,  

personaly and in wri t ing,  a lack of conf idence  in t h e  Of f i ce  of t h e  Public  Defender 

t o  handle his defense .  Instead,  t h e  Defendant  wanted  t o  be his own a t t o r n e y  and 

t o  run his own case (TR: Page  1275, l ines 10-17). In f a c t ,  t h e  Defendant  had 

spec i f ica l ly  reques ted  t h e  Public  Defender t o  a s s e r t  a de fense  (which t h e  Publ ic  

Defender could no t  disclose t o  t h e  cour t  because  of t h e  a t torney-c l ien t  privi lege)  



and follow a cour se  of conduc t  t h a t  Mr. DuRocher could n o t  e th ica l ly  proceed  upon 

(TR: 1275,  l ines 17-21). 

Following t h e  a rgument  of t h e  Publ ic  Defender ,  t h e  c o u r t  advised t h e  

Defendant  t h a t  he  had t h r e e  a l t e r n a t i v e s  wi th  regard  t o  representa t ion :  (1) he  could 

e l e c t  t o  r e t a i n  his own a t t o r n e y  pr iva te ly  from his own s o u r c e  of funds, (2) he  

could e l e c t  t o  con t inue  t o  be r ep re sen ted  by t h e  Publ ic  Defender ,  o r  (3) h e  could 

e l e c t  t o  r e p r e s e n t  himself (TR: P a g e  1276, l ines 4-25). The c o u r t  w e n t  on t o  

advise  t h e  Defendant  t h a t  he would be b e t t e r  off t o  e l e c t  cont inued  r ep re sen ta t i on  

by t h e  Publ ic  Defender  s ince  Mr. Durocher 's  o f f i ce  had a t t o rney ' s  who w e r e  

spec ia l ly  t r a ined  in d e a t h  penal ty  cases and had a s t a f f  of i nves t iga to r s  ava i lab le  t o  

i nves t iga t e  m a t t e r s  fo r  t h e  Defendant  on a twenty- four  basis,  r e se rves  t h e  

Defendant  would no t  have  had ava i lab le  t o  him if t h e  c o u r t  had appoin ted  a member 

of t h e  Bar t o  r ep re sen t  him (TR: P a g e  1277, l ines 9-20). 

When a sked  by t h e  c o u r t  if he  understood wha t  had  just been expla ined  t o  

him, t h e  Defendant  repl ied posi t ively,  b u t  s t a t e d  t h a t  Mr. DuRocher and  Mr. Wolfe 

w e r e  violat ing his r igh ts  (TR: P a g e  1279, l ines 8-18), specif ical ly his r igh t  t o  

pr ivacy.  For  t h a t  reason ,  he no  longer wished t o  be rep re sen ted  by them (TR: 

P a g e  1280,  l ines 18-23). 

When asked  t o  explain how the i r  o f f i ce  had violated his r igh t  t o  pr ivacy ,  t h e  

Defendant  rep l ied  t h a t  Mr. DuRocher and Mr. Wolfe had possession of s eve ra l  

l e t t e r s  he  had wr i t t en  t o  his family,  b u t  had f a i l ed  t o  discuss wi th  him t h e  f a c t  

t h a t  t hey  had possession of t h e  l e t t e r s  o r  how t h e y  had come  in to  possession of t h e  

l e t t e r s  (TR: Page  1281, l ines 1-24). The  c o u r t  t hen  expla ined  t o  t h e  Defendant  

t h a t  the i r  o f f i c e  did no t  v io l a t e  his r igh t  t o  pr ivacy s ince  his s t epmothe r  had 

rece ived  t h e  l e t t e r s  as s e n t  t o  her  by t h e  t h e  Defendant ,  and then  had forwarded  

t h e  l e t t e r s  on he r  own volition t o  Mr. Wolfe (TR: P a g e  1284, l ines 9-25; P a g e  1285,  

l ines  1-6). 
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The Defendant  then  complained t h a t  Mr. Roger Butcher ,  ano the r  Assistant  

Publ ic  Defender ,  had advised him not  t o  t e s t i fy  at t h e  preliminary hearing. The 

c o u r t  repl ied t h a t  Mr. Butcher 's  advice  t o  t h e  Defendant  had possibly been t h e  bes t  

adv ice  he had rece ived  s o  f a r  in t h e  case (TR: Page  1286,  lines 4-12). The 

Defendant  went  on t o  state t h a t  he did not  wan t  t h e  Publ ic  Defender t o  r ep resen t  

him because  he didn't  s tand  a c h a n c e  being t r ied  in Orange  County  (TR: Page  1287, - 

l ines 24-25; P a g e  1288, lines 1-2). 

The Defendant  a l so  s t a t e d  t h a t  i t  was  not  in his own bes t  i n t e re s t  t o  follow 

t h e  Public  Defender ' s  advice  (TR: Page  1289, lines 9-14). He then  r epea ted  his 

des i r e  not  t o  have  an a t t o r n e y  represent  him (TR: P a g e  1291, lines 9-11), and 

s t a t e d  t h a t  he had a r ight  t o  r ep resen t  himself (TR: P a g e  1292, lines 18-19). A t  

t h e  conclusion of t h e  hearing,  t h e  Cour t  announced t h a t  i t  would t a k e  t h e  Motions 

under advisement (TR: Page  1292, lines 20-22). On Janua ry  19, 1984, t h e  cour t  

denied t h e  Publ ic  Defender 's  Motion t o  Withdraw (TR: Pages  1985-1986). On March 

6 ,  1984, t h e  c o u r t  denied t h e  Defendant 's  Motion t o  Discharge his court-appointed 

counsel  (TR: P a g e  2144). 

The  Appellant  contends  t h a t  his t r i a l  counsel  should have  been  allowed t o  

withdraw. When a personal  conf l ic t  be tween  a n  accused  and his court-appointed 

counsel  produces or  resu l t s  in a lack of such  counsel 's e f f ec t iveness ,  a d i f f e ren t  

a t t o r n e y  should be appointed.  It  is a necessary  pa r t  of an  accused ' s  r ight  t o  

counsel  t h a t  such  counsel  be  e f f ec t ive .  Donald v. S t a t e ,  166 So. 2d 453 (Fla.  

1964). Additionally, counsel  fo r  an  accused  has  only been  found t o  be  e f f e c t i v e  

when he is f r e e  of any  influences or  prejudices which might substant ial ly impair his 

abi l i ty t o  render  independent  legal  advice  t o  his indigent  cl ient .  Nelson v. S t a t e ,  

274 So. 2d 256 (Fla. 4 th  DCA 1973). 



In t h e  case at bar ,  i t  is  c l e a r  t h a t  t h e  Public  Defender had a l r eady  been 

hampered in i t s  e f f o r t s  t o  e f f ec t ive ly  r ep resen t  t h e  Defendant  s ince  t h e  Defendant  

had d is regarded  his advice  no t  t o  make any s t a t e m e n t s  whatsoever  t o  members of 

a n y  law en fo rcemen t  agency,  espec ia l ly  where  he was making s t a t e m e n t s  adve r se  t o  

his case. Fur thermore ,  a s e v e r e  conf l ic t  ex is ted  be tween  t h e  Public  Defender and 

t h e  Defendant  brought on by t h e  Defendant 's  e f f o r t s  t o  have  his a t t o rney ' s  pursue a 

de fense  and cour se  of conduc t  t h a t  t h e  Public  Defender considered completely 

uneth ica l ,  a l though t h e  Defendant  was  obviously no t  of t h e  same opinion. The 

Publ ic  Defender made i t  abundant ly  c l e a r  on t h e  record  t h a t  because  of th is  

d i f f e rence  in t r i a l  s t r a t e g y ,  his o f f i ce  could not  e f f e c t i v e  represent  t h e  Defendant .  

Fo r  t hese  reasons,  t h e  O f f i c e  of t h e  Publ ic  Defender should have  been al lowed t o  

wi thdraw and Kenneth  J. K o t t e r ,  who had previously r ep resen ted  t h e  Defendant  (and 

was  ab le  t o  e f f ec t ive ly  work with and  had t h e  comple t e  t r u s t  of t h e  Defendant),  

shuld have  been appointed in his s t ead .  

The  Defendant ' s  Motion t o  Discharge his court-appointed counsel  should a lso  

have  been g ran ted  by t h e  cour t .  The Defendant  made i t  very  c l ea r  during t h e  

hear ing  t h a t  t h e  Of f i ce  of t h e  Publ ic  Defender had concealed  from him t h e  f a c t  

t h a t  t hey  had possession of his s t epmothe r ' s  l e t t e r s ,  t h a t  his a t t o rney ' s  w e r e  no t  

a c t i n g  in t h e  Defendant ' s  best  i n t e re s t ,  and t h a t  his a t t o rney ' s  w e r e  no t  ac t ing  in 

his bes t  i n t e re s t  in represent ing  him. The record  is  a l so  c l e a r  t h a t  t h e  Defendant  

understood t h e  a l t e rna t ives  explained t o  him by t h e  c o u r t  concerning  his r ight  t o  

counsel ,  and  t h a t  t h e  Defendant  s t i l l  wished t o  r ep resen t  himself. As a resul t  of 

t h e  denial  of t h e  Motions, t h e  Defendant  was unabe t o  r ece ive  e f f e c t i v e  a s s i s t ance  

o f  counsel; t h e r e f o r e ,  his convict ion should be  reversed  and th is  case remanded t o  

t h e  lower cour t  for  a new t r ia l .  



ARGUMENT XI 

T H E  T R I A L  C O U R T  E R R E D  IN D E N Y I N G  T H E  
DEFENDANT'S MOTION FOR JUDGMENT O F  ACQUITTAL 
AT THE CLOSE O F  THE STATE'S CASE :[N CHIEF. 

A t  t h e  close of t h e  S t a t e ' s  case-in-chief,  Counsel fo r  t h e  Defendant  moved 

fo r  a judgment of a c q u i t t a l  based on t h e  following grounds: 

1 .  T h e  S t a t e ' s  e v i d e n c e  p r o v e d  t h e  D e f e n d a n t ' s  
a f f i rma t ive  defense  t h a t  t h e  murder was  not  committed by 
t h e  Defendant ,  but by ano the r  person. 

2. The c i rcumstant ia l  ev idence  in t h e  case showed t h a t  
more than  one  reasonable  hypothesis  could be considered 
in t h e  case and t h e  S t a t e ' s  ev idence  did no t  exc lude  t h e  
Defendant ' s  reasonable  hypothesis  t h a t  t h e  murder was  
committed by a third person,  as y e t  unknown. 

3. There  was  insuff icient  ev idence  on t h e  issues of 
s p e c i f i c  i n t en t  o r  premedi ta t ion  t o  allow t h e  case t o  b e  
submit ted t o  t h e  jury. (TR: Page  907,  lines 5-25; Page  
908, l ines 1-16). 

The  t r i a l  cou r t  denied t h e  Motion for  Judgment of Acqui t ta l  on e a c h  ground (TR: 

P a g e  908,  lines 4-5; Page  908, line 16). 

The S t a t e ' s  ev idence  for  t he i r  case-in-chief was  presented  ove r  t h e  course  of 

s eve ra l  days.  Following opening arguments ,  t h e  S t a t e  cal led Mary Tucker  F r i t z ,  t h e  

granddaughter  of t h e  vict im, Mary Hammond (TR: Pages  468-482). She s t a t e d  t h a t  

she  las t  spoke  t o  her  grandmother  in t h e  f ron t  yard of the i r  duplex at 

approximately 10:45 P.M. of November 4, 1983 (TR: P a g e  469, l ines 2-15). When 

she  l e f t  her apa r tmen t  at 11:15 P.M., Karen  noticed t h a t  her  grandmother  had gone 

back in to  t h e  house and t h a t  t h e  f ron t  door was  s h u t  (TR: Page  470, lines 3-10). 

When she  ar r ived  home again  at 2:00 A.M., she  did not  no t i ce  anyth ing  unusual 

abou t  her  grandmother ' s  a p a r t m e n t ,  including t h e  k i tchen  window (TR: Page  470, 

lines 11 -25). 



Between 3:30 A.M. and 3:40 A.M., she  was  awakened by t h e  Defendant  who 

told her  t h a t  her  grandmother  had been murdered. The Defendant  appea red  t o  be 

very upset  and was  crying,  with his head hung down. She  noticed at this  point 

t h a t  her grandmother ' s  f ron t  door was slightly a ja r .  The Defendant  t hen  said t h a t  

he  had ca l led  t h e  police (TR: P a g e  471, l ines 5-25; P a g e  472, lines 1-22). 

When asked if s h e  had e v e r  s een  t h e  Defendant  prior t o  t h e  morning of 

November 5 ,  1983, t h e  wi tness  replied t h a t  s h e  had seen  him Oc tobe r  31, 1983, in 

her  grandmother 's  apa r tmen t .  She s a w  him in her  grandmother ' s  k i tchen  apparent ly  

cleaning up t h e  dishes (TR: P a g e  473, lines 1-19). She never  s aw t h e  Defendant  at 

her  grandmother ' s  aga in ,  even  though s h e  saw her  grandmother  on a daily basis and 

the i r  f ron t  doors  were  only inches a p a r t  (TR: P a g e  474, lines 9-22). 

She recal led t h a t  t h e  Defendant  told t h e  police t h a t  morning t h a t  he  had 

been f r iends  with t h e  victim for  t h r e e  yea r s  and t h a t  he took her  t o  church  o f t en ,  

including Wednesday, November 2, 1983. To he r  personal  knowledge, however,  t h e  

Defendant  had not  known her  grandmother  for  t h r e e  yea r s  nor had he  t aken  her  t o  

church ,  s ince  her grandmother  had no t  a t t e n d e d  church  for  a long t ime (TR: P a g e  

475, lines 3-14). 

When asked abou t  his appea rance  t h a t  morning, Karen  recal led t h a t  t h e  

Defendant  had a s c r a t c h  on his f a c e  underneath  his eye .  She was no t  su re ,  

however,  if i t  had healed (TR: P a g e  477, lines 9-25; P a g e  478, lines 1-4). She  was 

then  shown a key case and key which s h e  identif ied as t h e  key  case and key her  

grandmother  normally kep t  in her  purse (TR: P a g e  478, lines 11-24). 

O n  cross-examination, Karen  tes t i f ied  t h a t  t h e  l ights  were  on in her  

grandmother 's  apa r tmen t  when s h e  a r r ived  home at 2:00 A.M.; o t h e r  t han  t h a t ,  s h e  

noticed nothing unusual (TR: P a g e  479, lines 18-22). When asked who had keys t o  



t h e  vict im's  apa r tmen t ,  t h e  witness replied t h a t  she ,  her  mother,  and her s i s t e r  a l l  

had keys t o  her grandmother 's  f ron t  door (TR: Page  480, l ines 21-25). 

On redirect-examination,  Karen  tes t i f ied  t h a t  she  did not  hear  anything from 

her grandmother 's  apa r tmen t  a f t e r  going t o  bed at 2:20 A.M. because she  i s  a very 

sound s leeper .  She concluded her test imony by s t a t i n g  t h a t  t h e  apa r tmen t s  were  

very soundproof and t h a t  sounds did not  t r a v e l  well through t h e  walls of her  

grandmother 's  apar tment .  Fur thermore ,  when her grandmother was up and abou t  in 

her apa r tmen t ,  she  s t i l l  could not  hear  through t h e  walls separa t ing  t h e  apa r tmen t s  

(TR: Page  482, lines 2-24). 

The S t a t e  then  cal led Dorothy Lynne Stickley,  a nine month o f f i ce r  with t h e  

Orlando Pol ice  Department (TR: Pages  484-503). She tes t i f ied  t h a t  she  was 

dispatched at 3:45 A.M. on November 5, 1983, t o  t h e  victim's apa r tmen t  (TR: P a g e  

485, l ines 4-24). Upon her ar r iva l ,  she  observed t h e  Defendant  talking t o  ano the r  

of f icer .  She then  en te red  t h e  apa r tmen t  and noticed t h a t  t h e  living room appeared  

t o  be in a state of d isar ray ,  with over turned chai rs  and papers lying on t h e  f loor 

(TR: Page  488, lines 1-25; Page  489, lines 1-61. 

Upon going upstairs ,  she  en te red  t h e  victim's bedroom with two  o the r  of f icers  

and observed t h e  victim lying on t h e  bed on her back with a large  wooden-handled 

knife imbedded In he r  ches t  a rea .  There  were  multiple wounds on her f a c e  and 

body. Dorothy also noticed a large  amount of blood on t h e  bed. The victim 

appeared  t o  be dead (TR: Page  490, lines 6-25; Page  491, lines 1-6). 

Af t e r  roping off t h e  scene ,  she  was d i r ec t ed  t o  t h e  Defendant  who was 

standing on t h e  nor th  corner  cu rb  of t h e  duplex and talking t o  Of f i ce r  S teve  Kleir.  

The  Defendant  identif ied himself as David Johnston,  gave  a bir th d a t e  of November 

3, 1956, and s t a t e d  t h a t  he  lived at 613 North Highland Avenue, Orlando, Florida 

(TR: Page  491, lines 7-25; P a g e  492, l ines 1-16). 



A f t e r  asking him t h e s e  quest ions and t ry ing  t o  calm t h e  Defendant  down, 

O f f i c e r  St ickley walked t o  t h e  no r th  s ide  of t h e  apa r tmen t  and observed a broken 

window in t h e  k i tchen  a r e a .  She  a l so  noticed a t en  speed men's bicycle parked in 

t h e  dr iveway on t h e  east side of t h e  a p a r t m e n t  (TR: Page  493, lines 4-20). 

A f e w  minutes l a t e r ,  t h e  Defendant  approached t h e  witness and r epea ted  t o  

her  how upset  he  was ove r  t h e  vict im's  murder. He remarked t h a t  h e  couldn' t  

understand how t h e  burglar had en te red  throught  t h e  f r o n t  door of t h e  a p a r t m e n t  

(TR: P a g e  494, lines 1-8). He then  told her  t h a t  he  had found t h e  door unlocked 

and had gone inside. Upon noticing t h e  d isar ray  in t h e  living room, he cal led o u t  

t h e  vict im's  name, b u t  received no answer.  H e  ascended t h e  s t a i r s ,  tu rned  on t h e  

light in t h e  victim's bedroom and observed her  lying in her  bed dead .  He then  

wen t  downsta i rs  and cal led t h e  police (TR: Page  494, lines 9-24). 

A f ew minutes a f t e r  being read  his r ights ,  t h e  Defendant  again began talking 

t o  t h e  o f f i c e r s  abou t  how h e  found t h e  apa r tmen t .  When asked wha t  he found at 

t h e  apa r tmen t ,  t h e  Defendant  replied t h a t  h e  found t h e  f ron t  door unlocked and 

en te red  t h e  apa r tmen t .  He then  went  t o  t h e  k i tchen  r e f r ige ra to r  and drank a soda  

and ate a f e w  c racke r s ,  one  of which h e  gave  t o  t h e  victim's dog. He found a 

bloody towe l  at t h e  bot tom of t h e  s ta i r s .  Af t e r  finding t h e  victim upstairs ,  he  

came  back downsta i rs  and cal led t h e  police (TR: Page  497, l ines 1-13). 

When asked if s h e  noticed anyth ing  unusual abou t  t h e  Defendant 's  appea rance  

t h a t  morning, Of f i ce r  St ickley tes t i f ied  t h a t  while complet ing t h e  f ield in terv iew 

repor t ,  she  not iced  a red s t a i n  on his r ight  tennis  shoe,  and red do t s  on his r ight  

bicep (TR: Page  498, l ines 1-23). 

On cross-examination, Of f i ce r  St ickley s t a t e d  t h a t  when s h e  f i r s t  s a w  t h e  

Defendant ,  he appea red  t o  b e  very upset  and confused. She conceded t h a t  t h e  

Defendant  never  ac tua l ly  s t a t e d  t h a t  t h e  victim's f ron t  door was locked (TR: P a g e  



500, lines 14-25). She a lso  admit ted  t h a t  she  saw no c u t s  o r  nicks on t h e  

Defendant ' s  hands (TR: P a g e  502,  l ines 3-5). 

The S t a t e  nex t  ca l led  Kenneth  Ray Rober t s ,  a t w o  year  o f f i ce r  with t h e  

Or lando Pol ice  Department  (TR: Pages  504-514). He t e s t i f i ed  t h a t  he  was 

dispatched t o  t h e  murder s c e n e  at 3:45 A.M. on November 5 ,  1983. A f t e r  helping 

t o  inspect  and s e a l  t h e  murder s cene ,  h e  observed t h e  Defendant  talking t o  Of f i ce r  

St ickley.  O the r  than t ry ing  t o  calm t h e  Defendant  down, Of f i ce r  Rober t s  asked him 

no quest ions.  He did observe  brown colored s p l a t t e r s  on t h e  Defendant ' s  tennis  

shoe,  socks  and arm,  which appeared  t o  be  blood (TR: P a g e  507,  l ines 5-19). 

Outs ide  t h e  apa r tmen t ,  he  observed t h e  broken k i tchen  window with glass  lying 

outside t h e  apa r tmen t .  He a l so  noticed bicycle t r a c k s  leading away  on t h e  s ide  lo t  

of t h e  w e s t  s ide  of t h e  a p a r t m e n t  (TR: P a g e  508,  lines 5-11). O u t  on t h e  s t r e e t ,  

d i rec t ly  in f ron t  of t h e  apa r tmen t ,  h e  loca t ed  a l ight  t an  key holder. On t h e  east 

side of t h e  apa r tmen t ,  he observed a red t en  speed bicycle (TR: Page  508,  l ines 21- 

25; Page  509,  l ines 1-24). 

O n  cross-examination, Of f i ce r  Rober ts  admi t ted  t h a t  h e  could not  ident i fy  

t h a t  t h e  brownish s t a ins  on t h e  Defendant ' s  socks  w e r e  e i t h e r  blood or  some o t h e r  

subs t ance  (TR: Page  510, lines 21-25). He conceded t h a t  h e  was unable t o  te l l  if 

t h e  red t e n  speed bicycle had made t h e  t r a c k s  or  how long t h e  t r a c k s  had lain 

t h e r e  (TR: P a g e  511, l ines 10-24). He a l so  s t a t e d  t h a t  he did not  smell t h e  odor of 

t h e  impuri t ies  of alcohol  on o r  a b o u t  t h e  Defendant  while t ry ing  t o  calm him down 

(TR: Page  512,  lines 9-25; P a g e  513, l ines 1-51. 

Following t h e  luncheon recess ,  t h e  S t a t e  cal led Rogelio Candalar ia ,  a t h r e e  

year  o f f i ce r  wi th  t h e  Or lando Pol ice  Depar tment  (TR: Pages  518-535). He tes t i f ied  

t h a t  h e  was  d ispa tched t o  t h e  murder s c e n e  at 3:45 A.M. on November 5 ,  1983. He 

was  t h e  f i r s t  o f f i ce r  t o  a r r i v e  on t h e  s c e n e  and,  upon his a r r iva l ,  observed t h e  



Defendant  and Karen  F r i t z  in t h e  f ron t  door of t h e  apa r tmen t  (TR: Page  519, lins 

When asked by t h e  o f f i c e r  why he was  t h e r e ,  t h e  Defendant  replied t h a t  he 

knew t h e  victim and was passing by t h e  apa r tmen t  when he not iced  t h e  f ront  

ki tchen l ight  window on. He considered th i s  unusual, s topped and wen t  t o  t h e  

window, which he  observed  t o  be  broken. A t  th is  point he not iced  t h e  f ron t  door 

was a j a r  (TR: Page  520,  l ines 16-25). 

During t h e  conversa t ion ,  t h e  Orlando Fi re  Department  a r r ived  and Of f i ce r  

Candalar ia  wen t  with t h e  paramedics as t h e  f i r s t  persons (o ther  t han  t h e  Defendant)  

in to  t h e  a p a r t m e n t  t h a t  morning. The o f f i ce r  noticed t h e  d isar ray  in t h e  living 

room, which appeared  t o  him as if a s t ruggle  had ensued.  He then  wen t  ups ta i rs  

and observed t h e  victim lying on t h e  bed dead.  The  bedroom light was on (TR: 

P a g e  521, l ines 1-21). 

He observed t h e  victim t o  b e  on t h e  bed at an  ang le  with her  f e e t  toward  

t h e  e n t r a n c e  t o  t h e  bedroom doorway as someone would in turning t o  g e t  off t h e  

bed. Most  of her  body was s t i l l  on t h e  bed. He observed t w o  o r  t h r e e  s t a b  

wounds t o  he r  s tomach a r e a  and a kni fe  in her  s tomach.  The  wound appea red  t o  

be  postmortem. The bloodiest port ions of t h e  wounds w e r e  around her  head a r e a  

(TR: Page  521,  lines 22-25; Page  522,  l ines 1-24). 

H e  t hen  observed l a rge  amounts  of blood around t h e  pillow a r e a ,  t h e  head 

a r e a  of t h e  vict im, and some s p l a t t e r s  on t h e  wall  which w e r e  at t h e  head of t h e  

bed f ac ing  t o  t h e  wes t  wall  of t h e  bedroom. Outs ide  her  normal night  wea r ,  t h e  

victim had a towe l  folded ac ros s  her  forehead (TR: P a g e  523,  lines 1-19). 

The bedroom i tself  appeared  t o  be t h e  s i t e  of a s t ruggle .  Drawers had been 

removed from t h e  dresser  and some fu rn i tu re  had been over turned .  He noticed 

l i t t le  me ta l  beads  on t h e  floor. Of f i ce r  Candalar ia  t hen  went  back downstairs ,  and  



o u t  t h e  a p a r t m e n t  to have  t h e  s c e n e  inspec ted  and roped off (TR: P a g e  523 ,  l ines 

20-25; P a g e  524,  l ines 1-21). 

While examining t h e  wes t  s i de  of t h e  a p a r t m e n t ,  t h e  wi tness  observed a n  

uncovered brass  cande lab ra  n e a r  t h e  f ence .  He a l so  observed a glass  vase  d i r ec t ly  

under  t h e  broken k i tchen  window. Against  t h e  east wall of t h e  dr iveway,  he 

observed a red  men's t e n  speed  bicycle (TR: P a g e  525,  lines 8-25; P a g e  526,  l ines 

1-17). 

O f f i c e r  Canda la r i a  tes t i f ied  t h a t  h e  was  ab l e  to obse rve  t h e  Defendant  at 

c lose  r ange  wi th  his f lashl ight .  While shining t h e  l igh t  on t h e  Defendant 's  c lo thes ,  

he observed speckles  of blood on t h e  Defendant 's  l e f t  b icep ,  his l e f t  l eg ,  his socks,  

and his shoe  l aces  (TR: P a g e  527,  l ines 3-25; P a g e  528,  l ines 1-2). 

A f t e r  leav ing  t h e  s c e n e  fo r  s e v e r a l  hours, O f f i c e r  Canda la r i a  r e tu rned  around 

9:00 A.M. He wen t  to t h e  ups ta i r s  bathroom and not iced  a gold and s i lver  man's 

wa tch  s i t t i ng  on t o p  of t h e  sink counter .  The  w a t c h  appea red  to have  blood s t a in s  

on it .  When asked if h e  had e v e r  s een  t h e  wa tch  be fo re ,  t h e  o f f i ce r  repl ied t h a t  

he  had seen  t h e  wa tch  on t h e  Defendant ' s  hand at 1:45 A.M. when he  had 

responded to t h e  Southern  Nights Bar on Bumby Avenue  concern ing  a purse  t h e f t  

(TR: P a g e  528 ,  l ines 6-25); P a g e  529,  l ines 1-22). While ta lk ing  to t h e  Defendant  

at t h e  Southern  Nights Bar e a r l i e r  in t h e  morning, Of f i ce r  Canda la r i a  t e s t i f i ed  t h a t  

he  observed no blood s t a in s  on t h e  Defendant ' s  person or  c lo th ing  (TR: P a g e  530 ,  

l ines 22-25; P a g e  531,  l ines 1-19). 

O n  cross-examinat ion,  Of f i ce r  Canda la r i a  descr ibed  t h e  speckles  on t h e  

Defendant ' s  a rm as pinhead or  pinpoint s i z e  and admi t t ed  t h a t  no  t e s t i ng  was  

performed on t h e  speckles .  He conceded  t h a t  t h e  Defendant  was  hys te r ica l  at t h e  

s cene ,  bu t  t h a t  he  had smelled no  odor of t h e  impuri t ies  of a lcohol  abou t  his 



, ' 

person,  e i t he r  at t h e  murder s cene  o r  at t h e  Southern Nights Bar ea r l i e r  t h a t  

morning (TR: P a g e  532, lines 22-25; P a g e  533,  l ines 1-14). 

When asked a b o u t  t h e  s ta ins  on t h e  Defendant 's  socks,  O f f i c e r  Candalar ia  

s t a t e d  t h a t  t hey  were  bloodstains,  bu t  admi t ted  t h a t  he did not  test t h e  sock f o r  

blood (TR: P a g e  534,  lines 1-23). The wi tness  concluded his test imony by s t a t i n g  

t h a t  he f i r s t  s aw t h e  Defendant  at t h e  Southern Nights Bar at abou t  1:45 A.M. and 

saw him fo r  t h e  second t ime at t h e  murder s c e n e  abou t  3:45 A.M. (TR: P a g e  534,  

lines 22-25). 

The S t a t e  t hen  cal led Richard Dupuis, an inves t iga tor  wi th  t h e  Orlando Pol ice  

Depar tment  (TR: Pages  536-557). He tes t i f ied  t h a t  he  rece ived  a phone ca l l  a b o u t  

7:00 A.M. on November 5 ,  1983, t o  come t o  t h e  s ta t ion .  Upon his a r r iva l ,  he  

observed t h e  Defendant  s tanding  wi th  o t h e r  o f f i ce r s  in t h e  o f f i ce  a r e a  (TR: P a g e  

537, lines 1-21). He was  asked by his o t h e r  o f f i ce r s  t o  look at t h e  Defendant 's  

clothing and render  an  opinion as t o  whe the r  t h e r e  were  any  bloodstains on t h e  

clothing (TR: Page  538,  l ines 16-20). 

When asked if he had any educat ion  o r  t ra in ing  in bloodstain analysis ,  

Inves t iga tor  Dupuis s t a t e d  t h a t  he  had a t t e n d e d  a one-week school  on blood s t a in  

analysis  s eve ra l  years  ago. Since a t t end ing  t h e  school ,  he had a t t e n d e d  four o r  

f ive  o t h e r  week long programs conducted  by Judy Bunker, a s tuden t  of a na t ional  

bloodstain e x p e r t  by t h e  name of McDonald (TR: P a g e  538,  lines 21-25; P a g e  539,  

lines 1-71, 

Af t e r  explaining w h a t  blood analysis  is t o  t h e  jury, Invest igator  Dupuis s t a t e d  

t h a t  he observed a reddish s t a in  on t h e  Defendant 's  r ight  sock ,  which was  porous in 

material .  The s t a in  projected in a downward motion. He also observed a da rk  

s t a in  on t h e  Defendant 's  brown shoes,  as well as a single red s t a in  on t h e  groin 



a r e a  of his sho r t s  (TR: Page  540, l ines 14-22). He observed nothing unusual,  

however,  on t h e  Defendant ' s  person. 

He then  opined,  based on  his expe r i ence  and t ra in ing ,  t h a t  t h e  s t a ins  

appeared  t o  be  blood, al though he  admi t t ed  t h a t  he per formed no  chemical  t e s t i ng  

on t h e  s ta ins .  He a lso  opined t h a t  t h e  c lo th ing  was a t a r g e t  fo r  t h e  blood, 

explaining t h a t  t h e  blood was  e i the r  pro jec ted  or cast-off something e l se  and  then  

came  in to  c o n t a c t  wi th  t h e  Defendant 's  c lo th ing  (TR: Page  541, l ines 7-23). 

Invest igator  Dupuis fu r the r  s t a t e d  t h a t  t h e  blood was  in motion when i t  came i n t o  

c o n t a c t  with t h e  clothing s ince  i t  was no t  a smear  t ype  pa t t e rn  (TR: P a g e  542,  

lines 1-11). 

A t  7:30 A.M., Invest igator  Dupuis a r r ived  at t h e  murder s c e n e  and wen t  

d i rec t ly  t o  t h e  vict im's  bedroom. He observed  t h e  victim on her  bed and  not iced  

t h a t  t h e  d r a w e r s  had been pulled o u t  of t h e  dresser  and  t h e  night s t and  (TR: Pages  

542-544). He a l so  observed blood s t a ins  on t h e  bed as well  as on t h e  south  and  

wes t  walls of t h e  bedroom. The  s ta in ing  on t h e  bed was  a la rge  accumulat ion of 

blood, t h e  majori ty of which was  dr ied  up and  coagula ted .  There  was smearing of 

t h e  blood on  t h e  t o p  s h e e t  of t h e  bed (TR: Page  544, lines 13-22). 

Invest igator  Dupuis a l so  observed blood on t h e  lamp shade  and night  s tand  

table.  The blood appeared  t o  have dropped on t h e  night s t and ,  t h e  te lephone  and  

t h e  south  wall.  There  w e r e  at l ea s t  t h r e e  a r c h e s  of s ta in ing  on t h e  wes t  wall (TR: 

P a g e  544, l ines 23-25; Page  545, l ines 1-3). A f t e r  t h e  body was  removed,  he  pulled 

t h e  bed a w a y  from t h e  south  wall and  observed  t h a t  blood had impacted  on t h e  

wall ,  and t h e n  drained down t h e  wall i n to  t h e  c a r p e t  (TR: Page  545, l ines 9-15). 

When asked abou t  t h e  t h r e e  a r c h e s  of s ta in ing  on t h e  wes t  wall,  Invest igator  

Dupuis ca t egor i zed  t h e  s t a ins  as cast-off s t a in s  because  a bloody ob jec t  had been in 

motion and  more t o  t h e  r ight  s ide  of t h e  body (TR: P a g e  545,  lines 21-25; Page  



546, lines 1-8). He a lso  observed pro jec ted  s ta in ing  on t h e  south  wall t o  which t h e  

bed was para l le l ,  as well as on t h e  night  s tand  and t h e  s ide of t h e  te lephone  (TR: 

Page  546, lines 9-16). 

On cross-examination, Invest igator  Dupuis s t a t e d  t h a t  h e  did not  see any  

blood speckles  on t h e  Defendant 's  arms,  legs or  knees (TR: Page  547,  lines 3-12). 

When asked if h e  saw any s t a ins  on t h e  vict im's  s t a i rway ,  he repl ied negatively.  

When asked if he  s a w  any s ta in ing  in t h e  victim's k i tchen ,  he s t a t e d  t h a t  he  saw a 

s ta in  on t h e  f loor ,  one  on t h e  r e f r ige ra to r  and one  on t h e  l ight  switch.  He 

conceded t h a t  wi thout  t e s t ing  t h e  blood i t  was  impossible t o  tel l  if t h e  blood had 

come from t h e  victim ups ta i rs  or  from someone e l s e  who had pricked the i r  f inger  

(TR: P a g e  548,  l ines 1-25; P a g e  549, lines 1-41. 

When asked abou t  t h e  pro jec ted  blood in t h e  victim's bedroom, Inves t iga tor  

Dupuis repl ied t h a t  t h e  blood was on t h e  south  wall, t h e  night s t and ,  under t h e  

lamp shade  and t o  t h e  l e f t  on t h e  s h e e t  a r ea .  He s t a t e d  t h a t  t h e  f a r t h e s t  blood 

s t a ins  w e r e  t o  t h e  l e f t  of t h e  body at t h e  end of t h e  bed a f o o t  t o  e igh teen  inches  

away  (TR: P a g e  549,  l ines 5-23). The re  was a lso  blood on t h e  r ight  s ide of t h e  

body (TR: Page  550, lines 10-12). He found no  blood, however,  on t h e  bedroom 

floor (TR: P a g e  553, l ines 3-41, 

When asked from his expe r i ence  if he was able  t o  express  an  e x p e r t  opinion 

as t o  whe the r  t h e  person t h a t  c r e a t e d  t h e  cast-off blood s ta in ing  was  r ight  handed 

or  l e f t  handed,  Invest igator  Dupuis opined t h a t  t h e  person was  r ight  handed (TR: 

P a g e  553, l ines 16-21). When asked if pro jec ted  blood would s t i ck  t o  a s u r f a c e  

a f t e r  h i t t ing  i t ,  he replied positively. When asked if he or  anyone e l se  would have 

g o t t e n  blood on th ier  hands by touching t h e  vict im's  body or  l i f t ing  her  head,  t h e  

witness aga in  replied positively (TR: Page  534, l ines 5-24). 



The S t a t e  nex t  cal led Gary  S teven  Kle i r ,  a nine year  o f f i ce r  with t h e  

Or lando Pol ice  Department  (TR: Pages  558-567). He t e s t i f i ed  t h a t  he  ar r ived  at t h e  

murder s c e n e  at 3:45 A.M. on November 5 ,  1983. Upon his a r r iva l ,  he  observed t h e  

Defendant  s tanding  near  his l i eu t enan t  and  some f i re f ighters  (TR: P a g e  559,  l ines 2- 

18). He took t h e  Defendant  o u t  t o  t h e  s idewalk,  where  t h e  Defendant  explained 

t h a t  he  had found t h e  deceased  in t h e  apa r tmen t  wi th  a kn i f e  be tween  her .  The  

Defendant  appea red  t o  b e  crying (TR: P a g e  561,  l ines 6-11). 

The Defendant  t hen  told t h e  o f f i c e r  t h a t  h e  had come by t h e  a p a r t m e n t  t o  

check  on t h e  vict im, noticed t h a t  he r  ki tchen l ight  was  on (which seemed unusual), 

and wen t  i n to  t h e  apa r tmen t  only t o  find he r  dead  ups ta i rs  (TR: P a g e  561, l ines 16- 

25). F i f teen  t o  twen ty  minutes a f t e r  t he i r  in i t ia l  conversa t ion ,  t h e  Defendant  

identif ied himself as Martin White (TR: Page  562,  l ines 5-9). 

The o f f i ce r  t hen  t e s t i f i ed  t h a t  a sho r t  t ime  l a t e r  he  took his K-9 dog  t o  an  

a r e a  outs ide  t h e  a p a r t m e n t  where  h e  had seen  bicycle t r a c k s  or  footpr in ts .  The  

dog wen t  from t h e  southwest  co rne r  of t h e  proper ty  t o  Robinson S t r e e t ,  south  from 

t h e r e  east t o  t h e  nex t  s t r e e t ,  and no r th  on t h a t  s t r e e t  t o  Ridgewood and back t o  

t h e  apa r tmen t  (TR: Page  563,  l ines 7-24). He conceded,  however,  t h a t  t h e  dog did 

not  t r ack  up t o  t h e  Defendant  (TR: Page  564,  l ines 1-2). 

A f t e r  t r ack ing  t h e  proper ty ,  Of f i ce r  Kleir  again ta lked  t o  t h e  Defendant ,  

asking him if i t  was  unusual t o  come by a n  apa r tmen t  at t w o  or  t h r e e  o 'clock in 

t h e  morning t o  check  on someone. The Defendant  replied t h a t  th is  was  t h e  usual 

t ime h e  c a m e  by t o  check  on her. The  Defendant  t hen  s t a t e d  t h a t  t h e  victim was  

his grandmother  and t h a t  h e  had known he r  f o r  t w o  o r  t h r e e  yea r s  (TR: P a g e  564, 

lines 19-25; P a g e  565,  lines 1-10). 



On cross-examination, Of f ice r  Kleir admitted tha t  the  dog's actions in 

tracking were  inconclusive (TR: Page 565, lines 17-20). He then s ta ted  tha t  when 

first  seen, the  Defendant was upset and crying (TR: Page 565, lines 21-25). When 

asked about the  presence of the  odor of the  impurities of alcohol on the  

Defendant's breath,  the  officer replied t h a t  he did notice a strong odor of alcoholic 

impurities (TR: Page 566, lines 3-12). The officer also admitted t h a t  t h e  Defendant 

could have s ta ted  tha t  the  victim was an friend who was like a grandmother t o  him 

instead of actually being the  Defendant's grandmother. 

The S ta te  t h e  called Patr ic ia  Mann, the  former f iancee of the  Defendant, as 

i ts  next witness (TR: Pages 568-578). She test if ied t h a t  she had known the  

Defendant for  nine months at the  time of t r ia l  (TR: Page 568, lines 15-23). She 

s ta ted t h a t  she  had gotten off work at the  7-Eleven s tore  on Summerlin Avenue and 

saw the  Defendant at about 12:OO A.M. of November 5, 1983, while she was waiting 

for a friend t o  come by and pick her up (TR: Page 569, lines 7-25). H e  came t o  

the  s tore  on a ten speed bicycle, although she could not recall i t s  color. 

After  they came into con tac t  with each other,  an  argument ensued over a 

friend she was talking t o  outside t h e  store.  H e  lef t  on his bicycle about 12:30 

A.M. without telling her where he was going (TR: Page 570, lines 12-25). Between 

2:00 A.M. and 2:30 P.M., while still  waiting for her friend inside the  s tore ,  she 

observed the  Defendant en te r  the  s tore  (TR: Page 571, lines 7-23). H e  was wearing 

a gold chain t h a t  had an engraved crys ta l  butterfly pendant in pink hanging from 

the  chain, which she  had given him as a gift  (TR: Page 572, lines 11-23). When 

she left  the  s tore  between 2:30 A.M. and 2:45 A.M., the  Defendant was still  in t h e  

parking lot of the store.  

On cross-examination, t h e  witness was asked if she  had ever  dated t h e  

Defendant. She replied tha t  she  had not,  s ta t ing t h a t  she  saw him mostly at the 

s to re  when she was working (TR: Page 574, lines 16-24). When asked if she 
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rememberd him wear ing  a heart-shaped pendant  a l so  t h a t  morning, she  replied t h a t  

i t  was possible (TR: P a g e  576,  l ines 1-3). When asked if she  smelled t h e  impuri t ies  

of alcohol  on his b rea th  t h a t  morning, she  replied negatively.  She s t a t e d  t h a t  he 

looked t i red  t h a t  morning and t h a t  she  had told him t o  g o  home and g e t  some s l eep  

(TR: Page  576,  l ines 15-25). She then  admit ted  t h a t  he was  wear ing  no  o t h e r  

necklace  t h a t  morning than  t h e  heart-shaped pendant  (TR: Page  577, l ines 5-12). 

The S t a t e  t hen  cal led Ernes t ine  Reye r ,  a n  e igh t  year  c r ime scene  technic ian  

with t h e  Or lando Pol ice  Depar tment  (TR: Pages  579-607). She t e s t i f i ed  t h a t  she  

ar r ived  at t h e  murder s c e n e  at 9:20 A.M. on November 5 ,  1983. Upon her  a r r iva l  

she  photographed t h e  ex te r io r  of t h e  a p a r t m e n t ,  including t h e  k i tchen  a r e a ,  a f r o n t  

end loader n e a r  t h e  sou th  end of t h e  a p a r t m e n t ,  t h e  ground below t h e  window a r e a ,  

and a window sc reen  on t h e  wes t  s ide  of t h e  apa r tmen t  (TR: Page  580-584). She 

a lso  took photgraphs of t h e  in ter ior  of t h e  vict im's  a p a r t m e n t ,  including t h e  vict im's  

bedroom and  t h e  victim. She s t a t e d  t h a t  t h e  bedroom d res se r  d rawers  w e r e  pulled 

o u t  and  c lo thes  w e r e  s c a t t e r e d  around t h e  bedroom. A f e w  purses were  laying on 

t h e  f loor  (TR: Page  586,  l ines 1-10). 

She  a l so  took photographs of t h e  a d j a c e n t  bedroom and i t s  bathroom (TR: 

Page  587,  lines 16-25; Page  588,  lines 1-17). She then  took photographs of t h e  

downsta i rs  and  described t h e  condit ion of t h e  livingroom a r e a ,  which was  in a state 

of d isar ray ,  with papers  s t r e w n  a l l  over  t h e  f loor  and  over turned  fu rn i tu re  (TR: 

P a g e  588, l ines 18-25; Page  589,  l ines 1-9). 

When asked if she  remembered see ing  a wa tch  on t h e  sink in t h e  ups ta i rs  

bathroom, she  replied positively and descr ibed  t h e  s c e n e  through a photograph of 

t h a t  a r e a  (TR: Page  590,  l ines 9-25; Page  591,  l ines 1-5). When asked if s h e  

recal led f inding a knife, s h e  repl ied posi t ively,  s t a t i n g  t h a t  s h e  discovered a 

reddish-brown s ta ined  bu tche r  t ype  kn i f e  be tween  t h e  m a t t r e s s  and  box springs of 

t h e  vict im's  bed on November 6,  1983 (TR: P a g e  596,  l ines 4-25; P a g e  597,  l ines 1- 
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2). She then  tes t i f ied  t h a t  s h e  spen t  t h r e e  hours dus t ing  fo r  f ingerpr in ts  in t h e  

ki tchen a r e a ,  on t h e  k i tchen  coun te r tops ,  t h e  r e f r ige ra to r  and inside window, but  

was unable t o  l i f t  any  prints  (TR: Page  598,  l ines 7-23). 

On cross-examination, Of f i ce r  Reye r  aga in  t e s t i f i ed  t h a t  she  found no 

f ingerpr in ts  in t h e  a r e a s  she  processed. She concluded her  test imony by s t a t i n g  

t h a t  she  did no t  process t h e  window sc reen  found on t h e  wes t  s ide  of t h e  

apa r tmen t  (TR: Page  607,  l ines 3-25). 

The S t a t e  cal led as i t s  nex t  wi tness  Geovanni  Rey ,  an inves t iga tor  wi th  t h e  

Or lando Pol ice  Department  (TR: Pages  608-622). He t e s t i f i ed  t h a t  h e  ar r ived  on 

t h e  s c e n e  on November 5 ,  1983, and  f i r s t  observed t h e  Defendant  talking t o  a 

uniformed police o f f i ce r  (TR: Page  611,  l ines 6-13). Upon en te r ing  t h e  vict im's  

apa r tmen t ,  he  observed  t h a t  fu rn i tu re  had been  over turned  in t h e  dining room a r e a ,  

and t h a t  t h e  window above  t h e  k i tchen  sink was  broken (TR: P a g e  612,  lines 10-25; 

Page  613, l ines 1-51. 

When asked if t h e r e  was  anyth ing  unusual abou t  t h e  way t h e  k i tchen  window 

was broken,  Invest igator  Rey  s t a t e d  t h a t  t h e  window wasn' t  broken in t h e  normal 

way s ince  t h e r e  was no glass  s c a t t e r e d  in t h e  immediate a r e a  (TR: P a g e  613,  l ines 

15-25). He observed a s t o n e  s e t t i n g  on t h e  coun te r  t h r e e  f e e t  away  from t h e  

k i tchen  window. He opined t h a t  t h e  window had no t  been  opened in some t ime  

s ince  t h e r e  was  a la rge  accumula t ion  of d i r t  OQ t h e  window (TR: P a g e  614, lines 1- 

15). 

Upon en te r ing  t h e  bedroom a r e a ,  h e  observed t h e  victim lying dead  on he r  

bed and not iced  t h a t  t h a t  d re s se r s  looked as if t hey  had been ransacked.  The re  

w e r e  blood s p l a t t e r s  on t h e  lamp n e x t  t o  t h e  bed,  and  on t h e  southwest  wall n e x t  

t o  t h e  bed (TR: P a g e  614, lines 16-25; P a g e  615,  lines 1-41. The ad jacen t  bedroom 

a lso  appea red  t o  have been looked through,  bu t  was  not  ransacked.  A drawer  had 
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been opened and t w o  or t h r e e  i tems of c lo th ing  were  thrown on t h e  bed (TR: Page  

615, l ines 5-18). 

On cross-examination, Invest igator  Rey  admit ted  t h a t  t h e  downsta i rs  fu rn i tu re  

had been placed over  as opposed t o  hurr iedly turned  over.  He specif ical ly reca l led  

a T.V. t r a y  by t h e  k i tchen  e n t r a n c e  which appea red  t o  have  had a f lower  vase 

removed from i t  prior t o  being turned  ove r  because  of t h e  way t h e  f lowers  were  

s e t t i n g  in t h e  vase (TR: Page  617,  l ines 13-25). He opined t h a t  a heavy lamp had 

a lso  been  placed down on t h e  f loor  s ince  t h e  lamp shade  would have been  t i l t ed  

back had i t  fal len (TR: Page  618,  l ines 8-17). 

While in t h e  k i t chen ,  Invest igator  Rey  noticed t h a t  t h e r e  were  no  glass  

f ragments  in t h e  door ,  in t h e  k i tchen  window, or  on t h e  k i tchen  window below t h e  

sink (TR: P a g e  618,  lines 18-25). He did not ice ,  however,  t h a t  t h e  sink had d i r t  in 

i t  a r ranged in  a loose pa t t e rn  cons is ten t  wi th  someone's  shoes. There  was  a lso  d i r t  

on t h e  k i tchen  f loor,  bu t  no  glass  f r agmen t s  (TR: P a g e  619,  lines 1-14). The rock 

appeared  t o  have  been placed on t h e  coun te r  s ince i t  could no t  have landed in t h e  

position found if t h e  s t o n e  had been  th rown  through t h e  window (TR: Page  619, 

lines 15-20). 

When asked if he reca l led  s t a t i n g  t h a t  t h e r e  was  glass  on t h e  f loor  in his 

deposi t ion,  Invest igator  Rey  replied negat ive ly ,  b u t  conceded t h a t  if he had made 

t h e  remark  at t h e  deposi t ion when he  had his no te s ,  t h e r e  must have then  been  

glass  on t h e  k i tchen  floor. If t h e r e  was  glass  on t h e  k i tchen  f loor ,  i t  appeared  

t h a t  t h e  g lass  had been carefu l ly  broken and placed on t h e  f loor  s ince  t h e r e  was  no  

glass  in t h e  sink o r  on t h e  dining room ca rpe t ing  (TR: Page  619, lines 21-25; P a g e  

620, l ines 1-25) 
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Investigator Rey  did not  reca l l  t h e  Defendant  as having any odor of a lcohol ic  

impuri t ies  on his b rea th  (TR: Page  621,  l ines 2-61. He was  unable t o  express  a n  

opinion regard ing  t h e  d isar ray  in t h e  vict im's  bedroom s ince  such  disarray could 

have happened natural ly or  a de l ibe ra t e  a t t e m p t  could have been made t o  make t h e  

bedroom look ransacked.  He did f ee l ,  however ,  t h a t  a de l ibe ra t e  e f f o r t  had been 

made in t h e  ad jacen t  bedroom t o  make t h a t  room appea r  t o  be in a state of 

disarray.  Overal l ,  t h e r e  were  a lo t  of things abou t  t h e  upstairs  and the  downsta i rs  

t h a t  were  not  cons is ten t  wi th  his expe r i ence  in working burglaries  (TR: Page  621,  

lines 7-22). 

The S t a t e  nex t  cal led Clay Oeh le r t ,  t h e  c r ime s c e n e  technic ian  supervisor  for  

t h e  Orlando Police Depar tment  (TR: Pages  622-633). He ar r ived  at t h e  murder 

s cene  at 4:55 A.M. on November 5, 1983, and began t o  co l l ec t  ev idence  and s t a in  

samples. He a l so  dus ted  fo r  f ingerpr in ts ,  processing t h e  i t ems  with a super glue 

fuming process  t o  enhance  any  f a in t  pr in ts  t h a t  might be found (TR: Page  625,  l ines 

1-17). He obta ined  seve ra l  f ingerpr in ts  using this  process  on t h e  door f r ame  of t h e  

victim's bedroom (TR: Page  625,  l ines 16-24) 

In t h e  ups ta i rs  bedroom, he found a wr i s twa tch  on t h e  sink and t e s t e d  a red  

s ta in  underneath  t h e  wa tch ,  which proved posi t ive for  blood (TR: P a g e  627,  lines 3- 

12). He loca t ed  a six inch long rock on t h e  coun te r  nex t  t o  t h e  k i tchen  sink, but  

could not  process t h e  s tone  for  f ingerpr in ts  because  of t h e  rock ' s  grainy t e x t u r e  

(TR: Page  628,  lines 1-16). Outside t h e  apa r tmen t ,  he observed footpr in ts  in t h e  

a r e a  d i rec t ly  below t h e  windows of t h e  victim's apa r tmen t  and her granddaughter ' s  

apa r tmen t .  He then  made a p la s t e r  cast of t h e  footpr in ts  (TR: Page  628,  l ines 20- 

25; Page  629,  lines 1-25). He a lso  discovered a key case in f ron t  of t h e  apa r tmen t  

(TR: Page  631,  lines 9-23). 



The S t a t e  cal led Donald Ostermeyer ,  a twe lve  year  ev idence  technic ian  with 

t h e  Or lando Police Depar tment  (TR: Pages  634-654). He ar r ived  at t h e  murder 

s c e n e  at 4:30 A.M. on November 5 ,  1983, and processed seve ra l  Coca-Cola c a n s  fo r  

l a t en t  prints ,  as well as t h e  dresser  within t h e  vict im's  bedroom (TR: Page  636, 

l ines 6-14). He a l s o  observed t h e  wr i s twa tch  in t h e  ups ta i rs  bathroom (TR: Page  

637, lines 1-22) 

Of f i ce r  Ostermeyer  a l so  t e s t i f i ed  t h a t  he  took in to  evidence  t h e  Defendant ' s  

clothing. On March 12, 1984, he ran a presumptive blood test on t h e  s t a ins  on t h e  

c lo th ing  which t e s t e d  posi t ive fo r  blood (Pages  641-644). Reac t ions  t o  t h e  Luminol 

w e r e  a lso  observed on t h e  back of t h e  Defendant ' s  sh i r t ,  his s leeves ,  his wais tband,  

t h e  f ron t  of his shor ts ,  t h e  back pocket  a r e a  of his sho r t s ,  and his r ight  tennis  

shoe  (Page  648, l ines 3-25; Page  649,  l ines 1-6). 

On  cross-examination,  Off icer  Os te rmeyer  admi t t ed  t h a t  Luminol tends  t o  

r e a c t  with o t h e r  subs tances  besides blood, including iron compounds and copper  (TR: 

P a g e  651,  l ines 12-19). He conceded t h a t  Luminol was  not  a conclusive test fo r  

t h e  p re sence  of blood because  of t h e  chemica l ' s  t endency  t o  r e a c t  with o the r  

subs tances .  Fu r the r  t e s t i n g  must  be  done  t o  obta in  conclusive resul t s  (TR: Page  

652, l ines 3-14). He a lso  admi t t ed  t h a t  he  did n o t  make a cont ro l led  spraying  of 

t h e  Luminol t o  make s u r e  t h e  chemica l  did no t  r e a c t  t o  any  impuri t ies  in t h e  

wa te r .  He concluded his test imony fo r  t h e  day  by conceding  t h a t  he  was ne i ther  a 

chemist  nor a serologist  (TR: Page  653,  lines 10-17). The cour t  t hen  recessed  fo r  

t h e  evening.  

Trial  resumed on Thursday, May 17,  1984, with t h e  test imony of David 

Burdet te ,  a demolition c o n t r a c t o r  in Or lando (TR: Pages  664-670). He t e s t i f i ed  t h a t  

his company was  working a demolition p ro j ec t  at t h e  co rne r  of Broadway and 

Robinson in Oc tobe r ,  1983. On t h e  f i r s t  day  of t h e  job, he observed t h e  Defendant  



working around t h e  p ro j ec t ,  a l though no  one  had hired fim. T h e r e a f t e r ,  Mr. 

Burde t t e  employed t h e  Defendant  fo r  a half day  (TR: Pages  665-666). 

On  November 5, 1983, Mr. Burde t t e  a r r ived  at t h e  demolition s i t e  abou t  9:00 

A.M. When he wen t  t o  move his f ron t  end loader  away from t h e  roped off  c r ime 

scene ,  he discovered a pi l lowcase ful l  of i t ems  inside t h e  loader ,  which he 

immediately turned  over  t o  t h e  police (TR: Page  668,  lines 8-24). When asked how 

long t h e  Defendant  had been around t h e  demolition s i t e ,  t h e  wi tness  repl ied t h a t  

t h e  Defendant  had been t h e r e  about  t h r e e  weeks  (TR: P a g e  669,  lines 16-25). He 

did reca l l  t h a t  t h e  Defendant  had ta lked  abou t  some p ic tures  t h a t  t h e  victim had 

shown him at one  t ime,  but  neve r  s aw him ta lk ing  d i r ec t ly  t o  her (TR: P a g e  630,  

lines 1-13). 

The  S t a t e  nex t  cal led Evelyn Harnmond Thacker ,  t h e  vict im's  daugh te r  (TR: 

Pages  671-679). She t e s t i f i ed  t h a t  s h e  saw her  mother  t w o  or  t h r e e  t imes  a week,  

but  had neve r  personally met  t h e  Defendant .  She had ta lked  t o  her  mother ,  

however,  abou t  t h e  Defendant  on November 3, 1983, and again  on November 4,  1983 

(TR: P a g e  672, lines 2-17). On November 8,  1983, she  went  t o  t h e  Or lando Pol ice  

Department  t o  look at some si lver  t ab l eware ,  f l a t w a r e ,  a si lver  candles t ick ,  a wine 

bo t t l e ,  and a brass  t e a p o t  (TR: P a g e  672,  lines 18-25). She recognized and 

identif ied t h e  i t ems  as belonging t o  her  mother .  The i t ems  had been  in t h e  

pi l lowcase found in t h e  f ron t  end loader at t h e  demoli t ion s i t e  (TR: P a g e  673, lines 

1-24). 

The S t a t e  t hen  recal led c r ime  s c e n e  technic ian  Ernes t ine  Reye r  (TR: Pages  

679-6831, She tes t i f ied  t h a t  she  took photographs of foo tp r in t s  nea r  t h e  f r o n t  end 

loader at t h e  demolition s i t e  (TR: Page  680,  lines 2-7). 



The S t a t e  t hen  recal led cr ime s c e n e  technic ian  Donald Os te rmeyer  (TR: Pages  

684-688). He tes t i f ied  t h a t  he processed a si lver  candleholder  found outs ide  a chain 

link f e n c e  nea r  t h e  victim's apa r tmen t  fo r  l a t e n t  prints ,  bu t  found no  l a t e n t s  of 

value on i t  (TR: P a g e  685,  l ines 1-20). He a l so  processed t h e  green  wine b o t t l e  

found outs ide  t h e  f ron t  k i tchen  window, bu t  found no  l a t e n t  prints  of value on th is  

i tem e i the r  (TR: Page  686, lines 15-25; Page  687,  lines 1-4). 

The S t a t e  cal led as i t s  next  wi tness  G e n e  Hitechew, a ce r t i f i ed  l a t e n t  print  

examiner wi th  t h e  Orlando Pol ice  Department  (TR: Pages  689-698). He t e s t i f i ed  

t h a t  he  examined fou r t een  l a t e n t  print  ca rds  processed at t h e  murder s cene ,  of 

which four  w e r e  su i tab le  f o r  comparison (TR: P a g e  681,  lines 1-19). He then  did a 

comparison analysis  of t h e  fou r  ca rds  with t h e  Defendant 's  known pr in ts ,  bu t  was  

not  ab l e  t o  identify any  of t h e  c a r d s  wi th  t h e  Defendant 's  prints.  He a l so  did a 

comparison analysis  of t h e  fou r  ca rds  with t h e  known f ingerpr in ts  of a man named 

Kevin Williams, reaching t h e  same  nega t ive  resul t  (TR: P a g e  682, lines 4-20). The 

fou r  usable comparison ca rds  were  pr in ts  which had been  l i f ted  from a Coca-Cola 

c a n  found inside t h e  victim's k i tchen  (TR: P a g e  698,  lines 3-9). 

The S t a t e  t hen  cal led Farron  Mart in,  a former  roommate of t h e  Defendant  

(TR: Pages  699-715). He tes t i f ied  t h a t  t h e  Defendant  had lived with him at o n e  

t ime fo r  a week. On  November 4,  1983, t h e  Defendant ,  Far ron  Mart in,  and ano the r  

friend named Jose  Mena wen t  t o  t h e  Colonial  P l aza  Mall where  t h e  Defendant  

purchased a puppy. They then  went  back t o  the i r  apa r tmen t  at 6 1 3  N .  Highland 

Avenue  f o r  a shor t  t ime be fo re  going t o  a movie at t h e  Cinema Pub and Draf t  on 

South Orange  Blossom Trail.  Prior  t o  see ing  t h e  movie (which s t a r t e d  at 11:OO 

P.M.), and during t h e  movie i t se l f ,  t h e  Defendant  and Jose  Mena drank t w o  p i tchers  

of beer  and fou r t een  six ounce  bo t t l e s  of champagne (TR: Pages  699-704). 



A f t e r  t h e  movie, t h e  threesome re turned  t o  Mart in 's  apa r tmen t .  The 

Defendant  l e f t  t h e  apa r tmen t  abou t  1:00 A.M. When asked if t h e  Defendant  had 

been sc ra t ched  while playing wi th  his new puppy, t h e  witness replied negat ive ly  

(TR: Page  705,  lines 3-25; P a g e  706, l ines 1-25). Mr. Mart in s t a t e d  t h a t  t h e  

Defendant  was under t h e  inf luence  of alcohol  when he l e f t  t h e  apa r tmen t  at 1:00 

A.M. (TR: P a g e  707,  l ines 5-25; Page  708,  lines 1-2). 

The  witness t e s t i f i ed  t h a t  when t h e  Defendant  l e f t  t h e  apa r tmen t ,  he was 

wearing jeans and a Buffalo jersey, which t h e  witness found l a t e r  in t h e  f ron t  seat 

of his ca r .  When a r r e s t e d ,  t h e  Defendant  was  wear ing  Mr. Mart in 's  sho r t s  and  sh i r t  

which had been in t h e  d i r t y  laundry in his bathroom (TR: Pages  708-710). He a l so  

s t a t e d  t h a t  when he found his c lo thes ,  he a l so  discovered a bag  of pot  (TR: P a g e  

710, lines 1-9). On cross-examination,  t h e  wi tness  s t a t e d  t h a t  t h e  Defendant  l e f t  

t h e  apa r tmen t  wearing a h e a r t  shaped pendant  with a b i r ths tone  in t h e  c e n t e r  (TR: 

Page  713, l ines 14-17). 

The S t a t e  t hen  cal led Dr. Thomas Hegert ,  Orange  County 's  Medical  Examiner 

(TR: Pages  716-739). He performed a n  autopsy  on t h e  victim on November 6,  1983, 

at 8:00 A.M. (TR: Page  719,  lines 17-22). Examination of t h e  head revealed  a s t a b  

wound on t h e  r ight  s ie  of t h e  neck which had seve red  t h e  jugular vein and t h e  t w o  

ca ro t id  a r t e r i e s  t h a t  c a r r y  t h e  blood t o  t h e  brain,  as well as her  windpipe (TR: 

Page  720,  lines 2-22). 

An examination of t h e  neck a r e a  revea led  a f r ac tu r ing  of t h e  voice box a r e a  

indicat ing t h a t  t h e  victim had been manually s t rangled  by someone e lse ' s  hand (TR: 

Page  720,  lines 23-25; P a g e  721, l ines 1-12). A second s t a b  wound was found 

which pene t r a t ed  one  inch in to  t h e  t i ssues  of t h e  r ight  cheek ,  but  o therwise  did no  

r ea l  damage (TR: Page  721,  lines 13-16). A se r i e s  of t h r e e  s t a b  wounds produced 

by t h e  same s tabbing  motion was  a lso  found in t h e  neck a r e a .  A superf ic ia l  c u t t i n g  



wound was  found on  t h e  f ron t  port ion of t h e  neck (Page  721, l ines 17-25; P a g e  722, 

lines 1-4). 

Fu r the r  examination revealed  a s t a b  wound t o  t h e  l e f t  ches t  which did not  

p e n e t r a t e  t h e  ches t  cavi ty .  A cu t t i ng  wound was  found on t h e  l e f t  s ide  of t h e  l e f t  

forearm. A superf ic ia l  c u t t i n g  injury was  found on t h e  f ingers  of t h e  right hand 

(TR: Page  722,  lines 8-17). Two large  s t a b  wounds w e r e  found in t h e  upper 

abdomen, one  of which s t i l l  had t h e  kni fe  protuding from i t .  The highest wound 

extended through t h e  liver and severed  t h e  r ight  kidney. 'The second s t a b  wound 

passed through t h e  s tomach and severed  t h e  ure ter .  Dr. Hegert  opined t h a t  t hese  

t w o  s t a b  wounds w e r e  produced a f t e r  d e a t h  s ince  t h e r e  was  no blood associa ted  

wi th  t h e  pa th  of t h e  wounds (TR: P a g e  722, l ines 21-25; P a g e  723, l ines 1-16). 

Two a r e a s  of bruising cons is ten t  wi th  manual s t rangula t ion  were  found on t h e  

right s ide  of t h e  neck.  Four a r e a s  of abrasions,  cons is ten t  wi th  f ingernai l  s c r a t c h  

abrasions,  were  found on t h e  l e f t  s ide  of t h e  neck ,  aga in  indicat ing manual 

s t rangula t ion .  A number of a r e a s  of small bruising were  found on both s ides  of t h e  

upper c h e s t  (TR: Page  723, l ines 17-25; P a g e  724, lines 1-3). Dr. Hegert  t hen  

explained t h e  concep t  of defens ive  injuries  and s t a t e d  t h a t  t h e  superf ic ia l  cu t t i ng  

wound on t h e  vict im's  hand and l e f t  wr is t  were  defens ive  t y p e  wounds (TR: P a g e  

724, lines 4-16). 

Dr. Hegert  continued his test imony by s t a t i n g  t h a t  t h e  s t a b  wounds made t o  

t h e  Defendant 's  f a c e  and neck  were  cons is ten t  wi th  t h e  kni fe  found in t h e  vict im's  

mat t ress ,  and not  with t h e  knife found in t h e  victim's abdomen (TR: Page  725, l ines 

6-25). While examining t h e  vict im's  head ,  he discovered a thin gold chain  wi th  a 

but te r f ly  medallion a t t a c h e d  t o  i t  t h a t  was  tangled in her hair,  bu t  not  around her 

neck (TR: P a g e  726, l ines 1-81. The chain  was  unclasped (TR: P a g e  727, l ines 2-41. 



When asked t o  give an  e s t ima te  of t h e  t ime of d e a t h ,  Dr. Hegert  opined t h a t  

t h e  victim had died be tween 12:OO A.M. and 4:00 A.M. of November 5, 1983 (TR: 

Page  727, lines 5-18). He then  opined t h a t  t h e  cause  of d e a t h  was d u e  t o  

extens ive  hemorrhage result ing from t h e  severing of t h e  blood vessels t o  the  r ight  

s ide of t h e  neck by t h e  s tabbing of t h e  victim (TR: Page  728, lines 7-13). 

On cross-examination, Dr. Hegert  r e i t e ra t ed  t h a t  t h e  abrasions on t h e  neck 

indicated t h a t  t h e  s t rangula t ion  was a t t e m p t e d  by a right  handed person (TR: Page  

729, lines 14-20). He s t a t e d  t h a t  al though t h e  victim would have  died of t h e  

intensive bleeding in t h r e e  t o  f ive  minutes a f t e r  t h e  blood vessels were  severed ,  she  

would have  lost consciousness in a m a t t e r  of s eve ra l  minutes (TR: Page  733, lines 

13-25; P a g e  734, lines 1-6). The loss of blood would have  been even f a s t e r ,  

however, because  t h e  act of s t rangula t ion  would have  tended t o  move t h e  neck 

wound t o  open and a c c e l e r a t e  t h e  amount of bleeding. He then  s t a t e d  t h a t  if t h e  

s t rangula t ion  was a t t e m p t e d  by a right  handed individual, t h e  victim would have  

been s tabbed by t h e  l e f t  hand of t h a t  individual (TR: P a g e  734, lines 7-25; P a g e  

735, lines 1-8). 

On redirect-examination,  Dr. Hegert  s t a t e d  t h a t  i t  was just as possible for  

t h e  act of s t rangula t ion  t o  have  t aken  p lace  at a s e p a r a t e  t ime as opposed t o  a l l  

t h e  ac t ion  having taken p lace  simultaneously. The s t rangula t ion ,  however,  ce r t a in ly  

would have  occurred  before  t h e  t ime of t h e  s tabbing or at t h e  t ime of t h e  s tabbing 

(TR: P a g e  735, lines 13-23). 

When asked when t h e  d i f f e ren t  s t a b  wounds occurred ,  Dr. Hegert  s t a t e d  t h a t  

all  t h e  s t a b  wounds, o the r  than  those  t o  t h e  abdomen,  w e r e  infl icted while t h e  

victim was  s t i l l  a l ive,  al though he could not  de termine  which wounds were  infl icted 

f i r s t  (TR: P a g e  737, lines 21-25; Page  738, lines 1-7). He concluded his test imony 

by s t a t ing  t h a t  t h e  blood sp la t t e r ing  found on t h e  wall of t h e  bedroom was not  

pro jec ted  from t h e  victim's body as she  bled t o  d e a t h ,  but  was instead t h e  result  of 
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blood projected from the  murder weapon or some other bloody surface  (TR: Page 

738, lines 8-25; Page 739, lines 1-10). 

The S t a t e  then called Terrell W. Kingery, a la tent  and shoe print examiner 

with the  Sanford Crime Lab (TR: Pages 740-752). H e  test if ied tha t  he had received 

some plaster  cas ts ,  a pair of shoes, photographs of shoe t racks ,  and a watch for  

comparison in this case  (TR: Page 742, lines 8-13). From an examination of the  

photographs and the  plaster casts, he was able t o  determine tha t  t h e  t read designs 

could be compared with t h e  Defendant's tennis shoes (TR: Page 744, lines 5-10). 

After  comparison, he determined t h a t  the  prints could have been made with the  

Defendant's l e f t  shoe (TR: Page 745, lines 20-25; Page 746, lines 1-17). 

On cross-examination, t h e  witness s t a ted  tha t  he performed the  examination 

on December 15, 1983, by inking the  bottom of the  shoes, putting the  shoes on his 

feet, and then making the  prints personally, although he admitted tha t  he did not 

have the  same shoe s ize  as the  Defendant, nor did he use test soil from the  murder 

s i t e  (TR: Page 750, lines 3-25). This examination took place a f t e r  serologist Keith 

Paul had performed his tests on the  shoe t o  avoid contamination with the  printing 

ink (TR: Page 751, lines 1-12). The witness s t a ted  t h a t  he also examined t h e  

watch for la tent  prints, but found none suitable for comparison (TR: Page 752, lines 

1-15). 

The S t a t e  next called Jose Mena, a friend of the  Defendant, as i ts  final 

witness before t h e  noon recess (TR: Pages 753-760). H e  test if ied tha t  he was 

living with Farron Martin at 613 North Highland Avenue during t h e  first  week of 

November, 1983, and tha t  t h e  Defendant was staying the re  also. H e  had originally 

met the  Defendant in jail (TR: Page 754, lines 5-20). 



He s t a t e d  t h a t  during t h e  evening  of November 4,  1983,  t h e  threesome had 

gone t o  t h e  movies. While t h e r e ,  he and t h e  Defendant  drank abou t  t h r e e  glasses 

of beer  a p i e c e  (TR: Page  756,  lines 4-24). He a l so  saw t h e  Defendant  drink t w o  

bot t les  of champagne (TR: Page  757, l ines 7-15). 

A f t e r  t h e  movie concluded,  t h e  threesome wen t  back t o  Mart in 's  apa r tmen t ,  

arr iving abou t  12:25 A.M. (TR: Page  757, l ines 16-25). 'The Defendant  l a t e r  l e f t  

wearing a pair  of blue jeans. The wi tness  did not  no t i ce  whether  t h e  Defendant  

was  wear ing  a w a t c h  at t h a t  t ime (TR: P a g e  758, l ines 3-14). He did reca l l  t h a t  

t he  Defendant  had purchased a dog  at t h e  mall ea r l i e r  t h a t  evening (TR: Page  758, 

lines 15-19). Although t h e  Defendant  was  sc ra t ched  on his leg  by t h e  puppy, t h e  

witness never observed t h e  d o g  s c r a t c h  t h e  Defendant  on his f a c e  o r  neck nor did 

he see a n y  s c r a t c h e s  in t h a t  a r e a  (TR: P a g e  759, l ines 1-20). 

Following t h e  noon recess ,  t h e  S t a t e  ca l led  Rober t  Mundy, an  inves t iga tor  in 

t h e  Homicide Unit of t h e  Orlando Pol ice  Depar tment  (TR: Pages  761-8041, He 

ar r ived  at t h e  murder s c e n e  and was advised by his super iors  t h a t  he  would be t h e  

lead inves t iga tor  in t h e  case (TR: P a g e  762,  l ines 5-16). Af t e r  viewing t h e  cr ime 

scene ,  he came  downsta i rs  and ta lked  t o  t h e  Defendant .  He then  asked t h e  

Defendant  t o  come down t o  t h e  s t a t ion  and give a t aped  s t a t e m e n t ,  which t h e  

Defendant  ag reed  t o  d o  (TR: Page  764, l ines 16-25). 

A t  t h e  s t a t ion ,  Invest igator  Mundy and Invest igator  Rey conducted  an  

interview wi th  t h e  Defendant  (TR: P a g e  772, l ines 1-15). The taped  interview was  

played for  t h e  jury, who followed along wi th  a t r ansc r ip t  of t h e  t a p e  (TR: Page  

777, l ines 2-21). During t h e  in terv iew,  Invest igator  Mundy noticed t h a t  t h e  

Defendant  had a couple of red s t a ins  on his clothing,  as well as a s c r a t c h  

underneath  his e y e  and on his neck (TR: Page  780, lines 22-24). 



On November 10, 1983, he again interviewed the Defendant a f te r  receiving a 

message from the Defendant to  see him a t  the jail about his case (TR: Page 781, 

lines 14-22). A brief tape-recorded interview was had with the Defendant. This 

tape was also published to  the jury. On November 17, 1983, the Defendant left  

another message that  he wished to  talk t o  Investigator Mundy. Investigator Mundy 

and Investigator Rey again conducted a taped interview with the Defendant, which 

was published t o  the jury (TR: Page 782, lines 16-25; Page 783, lines 1-19; Page 

786, lines 7-15). 

Investigator Mundy testified that  the Defendant also left  messages for 

another interview on December 5, 1983. Each time, a taped interview was made 

with the Defendant. Each of the interviews was then published to  the jury, who 

followed alon with transcripts of the tape (TR: Pages 797-804). 

The S ta te  then called Randall Morgan, a ten year investigator with the 

Orlando Police Department (TR: Pages 806-8121, H e  testified that  the Defendant 

had phoned a report of a thef t  of his property on January 25, 1984 (TR: Page 807, 

lines 16-22). Investigator Morgan and Investigator Oestreich went t o  the jail t o  

take a report  on the  theft .  During the interview, the Defendant stated that  he 

also wished to  talk about his murder charge (TR: Page 809, lines 12-22). 

Investigator Morgan then taped the interview, which was published to  the jury (TR: 

Page 812, lines 2-16). 

Detective Mundy was then recalled as a witness by the S ta te  (TR: Pages 

818-849). He testified that he conducted his last interview with the Defendant on 

January 25, 1984. The Defendant told Investigator Mundy that  he had been high on 

drugs the night of the murder, including L.S.D., Blotter Acid, Blue Star,  and others. 

The Defendant also s ta ted that  he had been to  the Southern Nights Bar, where he 

had consumed alcohol, and had then gone to  the 7-Eleven Store where Patricia 

Mann worked (TR: Page 821, lines 7-25). 



A t  t h e  murder s cene ,  t h e  Defendant  s t a t e d  t o  Invest igator  Mundy t h a t  he  

found a bent-up knife n e x t  t o  t h e  victim's bed,  t h a t  he  s t r a ig t ened  t h e  knife and  

placed i t  be tween t h e  mat t resses ,  a l though he didn ' t  know why. During th is  t ime,  

he was  hal lucinat ing and s a w  maggots  and  worms on his arms. Because of t hese  

hal lucinat ions,  he removed his wr i s twa tch  and washed his arm off in t h e  ups ta i rs  

bathroom. He admit ted  t h a t  t h e  w a t c h  found in t h e  ups ta i rs  bathroom belonged t o  

him (TR: Page  822,  lines 8-25; P a g e  823, line 1). 

He a lso  admit ted  tak ing  t h e  i t ems  found l a t e r  found in t h e  pillow case from 

t h e  victim's apa r tmen t  and placing t h e  pi l lowcase in David Burdet te ' s  f ron t  end  

loader (TR: Page  823,  lines 2-7). He wen t  on t o  t e l l  Invest igator  Mundy t h a t  upon 

discovering t h e  vict im, he w e n t  up t o  her  and  placed his r ight  hand under her  head. 

While holding her ,  he  s t a t e d  t h a t  t h e  victim was s t i l l  a l ive  and appea red  t o  be  

t rying t o  speak  t o  him, al though he  had sa id  in an  ea r l i e r  in terv iew t h a t  she  was  

a l r eady  dead  when he  f i r s t  d iscovered  her  (TR: Page  823,  l ines 8-20). 

The Defendant  fu r the r  admi t ted  t h a t  Invest igator  Mundy t h a t  he had ac tua l ly  

wr i t t en  t h e  l e t t e r s  al legedly wr i t t en  by Kevin Williams because  h e  d idn ' t  wan t  

people t o  think t h a t  he  had killed t h e  victim (TR: P a g e  824,  lines 5-17). The 

l e t t e r s  w e r e  then  published t o  the  jury (TR: Pages  827-2329). 

The  Defendant  fu r the r  s t a t e d  t o  Invest igator  Mundy t h a t  he had given t h e  

but te r f ly  neck lace  t o  t h e  victim on a previous occasion and t h a t  his f i ance ,  P a t r i c i a  

Mann, had lied at t h e  preliminary hearing concerning  him wear ing  t h e  neck lace  on 

the  night  of t he  murder (TR: P a g e  829,  lines 13-25). The Defendant  a l so  s t a t e d  

t h a t  he  had ridden a bicycle t h a t  he borrowed from a fr iend t h a t  evening  which he 

rode  from t h e  Southern Nights Bar t o  t h e  7-Eleven S to re  (TR: Page  830, lines 3-14). 

The Defendant  admi t ted  t h a t  he had lied when he had sa id  in an  ea r l i e r  in terv iew 

t h a t  he had s e e n  a bearded man running o u t  of t he  victim's apa r tmen t  a f t e r  t h e  

murder (TR: Page  830,  l ines 2-25; P a g e  831, lines 1-8). 
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Inves t iga tor  Mundy then  tes t i f ied  t h a t  he had one  l a s t  te lephone  conversa t ion  

with t h e  Defendant  a f t e r  J anua ry  25, 1984. In t h a t  conversa t ion ,  t h e  Defendant  

s t a t e d  t h a t  he wanted  t o  make a d e a l  wi th  t h e  judge and a lso  asked t h e  

inves t iga tor  if he  had e v e r  heard of a c r ime  cal led passion. The Defendant  went  

on t o  state t h a t  he was scared  because  he had a l ready been in jail fo r  t w o  years  

fo r  ano the r  c r ime (TR: Page  832, l ines 4-25; Page  833, l ines 1-12). 

The Defendant  continued t h e  conversa t ion  by s t a t i n g  t h a t  h e  did not  want  t o  

g o  t o  prison f o r  something he  didn't  d o  or  didn ' t  mean t o  d o  (TR: P a g e  836, lines 

11-17). The Defendant  a l so  s t a t e d  t h a t  he  had found a candles t ick  holder at t h e  

s c e n e  and had thrown i t  over  t h e  f e n c e  i n t o  t h e  demolition s i t e  (TR: P a g e  836,  

lines 11-25; P a g e  837, l ines 1-7). He concluded his te lephone  conversa t ion  by 

s t a t i n g  t h a t  a l though he did no t  kill t h e  vict im, he was guil ty of a burglary because  

of t h e  th ings  he had t aken  from her  apa r tmen t  (TR: P a g e  837, l ines 8-18). 

On  cross-examination, Invest igator  Mundy admit ted  t h a t  while interviewing 

Pa t r i c i a  Mann, he did not  mention any o the r  neck lace  t h a t  t h e  Defendant  might 

have  been wear ing  t h e  night  of t h e  murder e x c e p t  f o r  t h e  but te r f ly  chain.  He 

conceded t h a t  t h e r e  were  d i f f e r e n t  rou te s  t o  t h e  vict im's  apa r tmen t  from t h e  7- 

Eleven S t o r e ,  some longer and some shor t e r  (TR: P a g e  844,  lines 3-23). He a l s o  

conceded t h a t  he  had no t  ridden a bicycle over  t h e  rou te  taken  by him t o  t h e  

victim's apa r tmen t ,  and t h a t  a bicycle could be  ridden at a speed g r e a t e r  or  less  

t h a n  six t o  e igh t  mles per  hour (TR: P a g e  845, lines 4-8). 

Inves t iga tor  Mundy concluded his test imony by s t a t i n g  t h a t  al though t h e  

Defendant  had inconsistencies in his s t a t e m e n t s ,  he was emphatical ly cons is ten t  in 

his  denia l  of t h e  victim's murder (TR: Page  845, l ines 9-23). Following Invest igator  

Mundy's test imony,  t h e  cour t  recessed f o r  t h e  night (TR: Page  850,  l ines 11-12). 
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O n  Friday,  May 18, 1984, t r i a l  resumed wi th  t h e  test imony of S t a t e ' s  wi tness  

Ke i th  Paul ,  a fo rens i c  serologist  wi th  t h e  Sanford Cr ime Lab (TR: Pages  851-879). 

He t e s t i f i ed  t h a t  he t e s t e d  t h e  Defendant 's  c lo th ing  for  t h e  presence  of blood and 

de termined t h a t  t h e r e  was human blood present  on t h e  s t r e t chband  of t h e  

Defendant ' s  sho r t s  (TR: P a g e  854, lines 3-25). He then  t e s t e d  t h e  s t r e t chband  fo r  

blood type ,  but  obta ined  inconclusive resul t s  (TR: P a g e  855, l ines 8-22). 

O n  December 14, 1983, he conducted  tests on t h e  s t a ins  found on t h e  

Defendant 's  tennis  shoes and  de termined t h a t  t h e  s t a ins  w e r e  human blood (TR: 

P a g e  867, lines 6-25; P a g e  868, lines 1-4). He a lso  conducted  tests on o t h e r  i t ems  

of t h e  Defendant 's  c lo th ing  and t h e  w a t c h  found in t h e  upstairs  bathroom. He 

again  de termined t h a t  any  blood present  was human blood, but  was  unable t o  

de t e rmine  blood t y p e  because  of a n  insuff icient  quant i ty  of blood t o  t y p e  (TR: 

Pages  868-870). 

O n  cross-examination, Mr. P a u l  t e s t i f i ed  t h a t  he  examined t h e  Defendant ' s  

socks ,  as well as his underwear ,  bu t  found no  blood on t h e  i tems of clothing (TR: 

P a g e  871, lines 1-10; Page  872,  lines 3-8). When asked wha t  chemical  he used t o  

test fo r  blood, t h e  wi tness  s t a t e d  t h a t  he  had used phenolphtalein ins tead  of 

Luminol, s ince  Luminol r e a c t s  with me ta l  compounds as well as wi th  blood (TR: 

P a g e  874, l ines 3-19). 

On redirect-examination,  Mr. P a u l  s t a t e d  t h a t  no  tests w e r e  conducted  on 

rubbings t aken  from t h e  Defendant 's  body, or from his sho r t s  and shor ts ,  s ince  t h e  

chemica l  papers  used t o  d o  t h e  rubbings add the i r  own chemicals  t o  t h e  i t ems  

t e s t e d ,  and would r e a c t  wi th  his blood-detect ing chemica ls  (TR: P a g e  877, lines 1- 

12). He a l so  conducted no  tests on t h e  f ingernai ls  submit ted  for  examination 

because  t h e  amount  of t i ssue  scraped would be s o  insignif igant  t o  preclude any 

useful  resu l t s  (TR: Page  877, lines 13-25; P a g e  878, l ines 1-5). 



'. 

O n  recross-examination, Mr. Pau l  indica ted  t h a t  t h e r e  appea red  t o  be minute 

quan t i t i e s  of blood on t h e  submit ted  f ingernai ls ,  bu t  he never the less  conducted  no  

tests on t h e  nai ls  because  t h e  amounts  would be useless for  tes t ing  purposes, and 

he  would be o u t  of his f ie ld  of expe r t i s e  t o  a t t e m p t  an  examination (TR: P a g e  879, 

l ines 1-18). 

The S t a t e  nex t  cal led Kevin Williams, a n  acqua in t ance  of t h e  Defendant  (TR: 

Pages  880-883). He t e s t i f i ed  t h a t  he had originally met  t h e  Defendant  in Eola Pa rk  

during t h e  summer of 1983, but  t h a t  he had moved away  from Orlando on Oc tobe r  

31 ,  1983 (TR: P a g e  881,  lines 1-14). He s t a t e d  f u r t h e r  t h a t  he had never wr i t t en  

o r  s en t  any  l e t t e r s  t o  a t t o r n e y  Ken C o t t e r  (TR: P a g e  882,  l ines 6-13). A f t e r  

examining t h e  l e t t e r s ,  he s t a t e d  t h a t  he had never seen  t h e  l e t t e r s  before ,  did not  

know t h e  vict im, nor had he e v e r  been t o  her  apa r tmen t  (TR: P a g e  882,  lines 14- 

The S t a t e  nex t  cal led Rober t  Goldman, a quest ioned document ana lyzer  with 

t h e  Or lando Police Department  (TR: Pages  885-891). He t e s t i f i ed  t h a t  he was 

assigned t o  compare  t h e  handwrit ing of t h e  l e t t e r s  t o  t h e  Defendant 's  known 

handwrit ing.  When he wen t  t o  obta in  a sample  of t h e  Defendant 's  handwrit ing on 

May 2,  1984, however ,  t h e  Defendant  refused t o  give him a sample. He t r i ed  once  

aga in  on May 7,  1984, but  t h e  Defendant  again refused  t o  give a sample (TR: Pages  

886-889). 

O n  cross-examination,  t h e  witness admi t ted  t h a t  t h e  Defendant  s t a t e d  on May 

2 ,  1984, t h a t  he could not  g ive  a wri t ing sample at t h a t  t ime because  his hand or  

a r m  was bother ing  him (TR: P a g e  890, lines 18-22). On redirect-examination,  t h e  

wi tness  s t a t e d  t h a t  t h e  Defendant  on May 4, 1984, had refused t o  give a 

handwri t ing  sample,  but  gave  no reason fo r  his re fusa l  (TR: P a g e  891, lines 2-91, 



The S t a t e  cal led as i t s  next  witness Jose  Gu t i e r r ez ,  a fr iend of Karen  F r i t z  

and  her  husband Neil (TR: Pages  892-895). He t e s t i f i ed  t h a t  he went  t o  t he i r  

apa r tmen t  on November 4, 1983, t o  mee t  Neil anout  8:30 P.M., s o  t h a t  both could 

a t t e n d  a downtown musical f e s t iva l  (TR: Page  893,  lines 9-19). He did no t  know 

however ,  t h a t  Mary Hammond lived nex t  door. He wai ted  fo r  an  hour fo r  Neil t o  

a r r i v e  home and then l e f t  f o r  t h e  musical fes t iva l  (TR: Page  893,  lines 18-25); Page  

894,  lines 1-4). 

The  S t a t e  cal led Linda Milan, a d ispa tcher  with t h e  Orlando Police 

Depar tment ,  as i t s  las t  witness in t h e  case (TR: Pages  896-901). She tes t i f ied  t h a t  

s h e  rece ived  a te lephone  ca l l  from t h e  vict im's  apa r tmen t  at 3:34 A.M. on 

November 5, 1983. The ca l l e r  identif ied himself as Martin White and s t a t e d  t h a t  

someone had killed his grandmother  (TR: Page  898,  lines 2-25; Page  899,  lines 1-61. 

The  ca l le r  a l so  s t a t e d  t h a t  he  had used a key  t o  e n t e r  t h e  apa r tmen t  and was  

ac tua l ly  in t h e  apa r tmen t  making t h e  ca l l  (TR: Page  899,  lines 7-14). 

O n  cross-examination, Ms. Milan t e s t i f i ed  t h a t  t h e  ca l le r  had an  emot ional  

t o n e  in his voice,  and sounded d is t raught  and hysterical .  She had t rouble  

understanding c e r t a i n  things he was  saying because  of t he  emotional  t one  of voice 

(TR: Page  900,  lines 15-25; Page  901,  lines 1-11). The S t a t e  t h e  res ted  i t s  case 

(TR: Page  904,  lines 23-24). 

The  test t o  be  applied for  determining whe the r  a case was properly submit ted  

t o  t h e  jury r e s t s  on whether  t h e  evidence  adduced by t h e  prosecutor  was legally 

suf f ic ien t  t o  prove  e a c h  and eve ry  e l emen t  of t he  charge .  If t h e  S t a t e  fa i l s  t o  

m e e t  i t s  burden of proving e a c h  and eve ry  necessary  e lement  of t h e  o f f ense  

charged  beyond a reasonable doubt ,  t h e  case should not  be  submit ted t o  a jury, and 

a judgment of acqu i t t a l  should be  granted .  Owen v. S t a t e ,  432 So. 2d 579 (Fla. 

2nd DCA 1983). 
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T h e  D e f e n d a n t  c o n c e d e s  t h a t  when  h e  m o v e s  f o r  a judgment  of a q u i t t a l ,  he  

a d m i t s  a l l  f a c t s  in e v i d e n c e  at t h a t  p o i n t ,  a l o n g  w i t h  e v e r y  conc lus ion  f a v o r a b l e  to 

t h e  S t a t e  which  may b e  f a i r l y  and  r e a s o n a b l y  i n f e r r e d  t h e r e f r o m .  Lipman v. S t a t e ,  

4 2 8  So. 2d 7 3 3  (Fla .  1st DCA 1983). T h e  s t a n d a r d  to b e  a p p l i e d ,  h o w e v e r ,  i s  

w h e t h e r  t h e  jury might  h a v e  reasonab ly  c o n c l u d e d  t h a t  t h e  e v i d e n c e  e x c l u d e d  e v e r y  

r e a s o n a b l e  hypothes i s  of i n n o c e n c e .  Tavaris 414  So. 2d 1 0 8 7  (Fla .  2nd 

DCA 1982). 

T h e  only e l e m e n t  of t h e  f i r s t  d e g r e e  murder  c h a r g e  t h a t  t h e  S t a t e  

conc lus ive ly  p roved  w a s  t h a t  t h e  v ic t im had b e e n  s t a b b e d  to d e a t h .  T h e  s c i e n t i f i c  

e v i d e n c e  i n t r o d u c e d  by t h e  S t a t e  s h o w e d  conc lus ive ly  t h a t  s o m e o n e  e l s e  b e s i d e s  t h e  

D e f e n d a n t  had c o m m i t t e d  t h e  c r ime .  T h e  S t a t e  w a s  obviously a b l e  to s h o w  t h a t  t h e  

D e f e n d a n t  w a s  at t h e  m u r d e r  s c e n e  a n d  t h a t  his  f o o t p r i n t s  and  b i c y c l e  w e r e  o u t  

s i d e  t h e  a p a r t m e n t .  This  t o o k  n o  g r e a t  e f f o r t  s i n c e  t h e  D e f e n d a n t  in his 

s t a t e m e n t s  to t h e  po l ice  a d m i t t e d  t h a t  he  had r idden by t h e  a p a r t m e n t ,  n o t i c e d  t h e  

k i t c h e n  l i g h t  w a s  o n ,  a n d  w e n t  up t h e  window to c h e c k  t h i n g s  o u t ,  s i n c e  he  

c o n s i d e r d  i t  unusua l  f o r  his f r i e n d  to l e a v e  t h a t  l igh t  on at night .  

T h e  S t a t e  w a s  a l s o  a b l e  to s h o w  t h a t  t h e  D e f e n d a n t  had blood on his 

c lo th ing .  Aga in ,  t h e  D e f e n d a n t ' s  s t a t e m e n t s  c o r r o b o r a t e d  t h e  s c i e n t i f i c  e v i d e n c e .  

H e  t o l d  I n v e s t i g a t o r  Mundy t h a t  he  had  g o n e  i n t o  t h e  v ic t im ' s  bedroom a n d  l i f t e d  

u p  her  h e a d  b e c a u s e  s h e  s t i l l  a p p e a r e d  to b e  a l i v e  a n d  t r y i n g  to s a y  s o m e t h i n g  to 

him. Obviously,  t h a t  a c t i o n  would h a v e  c a u s e d  t h e  v ic t im ' s  blood to f a l l  upon him 

i n  t h e  c l o t h i n g  a r e a s  ment ioned .  Indeed,  t h e  f a c t  t h e  t h e  vic t im b led  as much  as 

s h e  d id ,  e s p e c i a l l y  w i t h  h e r  jugular  ve in  a n d  c a r o t i d  a r t e r i e s  s e v e r e d ,  would i n d i c a t e  

t h a t  t h e  D e f e n d a n t  did  n o t  c o m m i t  t h e  m u r d e r  s i n c e  t h a t  t y p e  of p r o j e c t e d  b l e e d i n g  

would  h a v e  g o t t e n  a l l  o v e r  his  c l o t h i n g  in l a r g e  a m o u n t s ,  n o t  jus t  on t h e  smal l  

a r e a s  m e n t i o n e d  in K e i t h  P a u l ' s  t e s t i m o n y .  T h e  f a c t  t h a t  t h e  v ic t im w a s  a l r e a d y  

d e a d  when  t h e  D e f e n d a n t  l i f t e d  h e r  h e a d  i s  e x p l a i n e d  by  t h e  f a c t  t h a t  h e  w a s  
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admit ted ly  on L.S.D. and hal lucinat ing t h a t  night.  His hal lucinat ions might very well 

have  caused him t o  think and see t h a t  t h e  victim was s t i l l  a l ive  and trying t o  t e l l  

him t h e  name of her murderer .  

This was t h e  only conclusive sc i en t i f i c  ev idence  t h a t  t h e  S t a t e  could bring t o  

b e a r ,  however,  aga ins t  t h e  Defendant .  The f ingerprint  ev idence  showed no 

connect ion  be tween t h e  Defendant  and t h e  victim, but  did conclusively show t h a t  

some  o t h e r  individual 's f ingerpr in ts  w e r e  on t h e  i t ems  t e s t ed .  If t h e  Defendant  had 

commit ted  t h e  murder,  t h e  S t a t e  should have  been ab le  t o  easi ly f ind his 

f ingerpr in ts  and connec t  them t o  t h e  cr ime.  No o t h e r  sc ient i f ic  ev idence  was 

introduced by t h e  S t a t e  t o  link t h e  Defendant  t o  t h e  cr ime;  a l l  o t h e r  ev idence  

linking him t o  t h e  cr ime was  purely circumstantial .  

Where t h e  S t a t e  rel ies  on c i rcumstant ia l  ev idence ,  t h e  c i rcumstances  when 

t aken  toge the r  must be of a conlcusive n a t u r e  and tendency,  leading t o  a 

reasonable  and moral c e r t a i n t y  t h a t  t h e  accused ,  and no  one  else,  committed t h e  

o f f e n s e  charged;  i t  is not  suf f ic ien t  t h a t  t h e  f a c t s  c r e a t e  a s t rong  probabil i ty of 

and be cons is ten t  with gui l t ,  t hey  must a l so  e l iminate  a l l  reasonable  hypotheses of 

innocence.  Owen v. S t a t e ,  432 So. 2d 579 (Fla. 2nd DCA 1983). 

The  Defendant  admi t ted  t h a t  he was  present  at t h e  s c e n e  of t h e  cr ime,  bu t  

only a f t e r  t h e  murder occurred .  Although t h e r e  were  inconsistencies in his 

s t a t e m e n t s  t o  t h e  police, t h e s e  a r e  easi ly explained away  by t h e  Defendant 's  pas t  

his tory of menta l  and emotional  problems. His paranoid f e a r  of t h e  lega l  system 

would na tura l ly  cause  him t o  make s t a t e m e n t s  t o  p r o t e c t  himself s ince  t h e  police 

had focused  on him, and him only, as t h e  pe rpe t r a to r  of t h e  murder. In his mind, 

h e  had known t h e  victim for  a lengthy period of t ime,  and i t  was only na tura l  for  

him t o  think of her  as his grandmother  d u e  t o  her kindness t o  him, something he  

had never  known from his own mother  or  f a the r .  Thus, t h e  Defendant 's  pas t  



history,  in and if i t se l f ,  would lead to t h e  inescapable  conclusion t h a t  he was  

incapable  of murdering someone  who had been kind to him. 

Secondly,  if t h e  Defendant  had commit ted  t h e  murder ,  doesn ' t  i t  make sense  

t h a t  he would have  f led t h e  s cene  s ince  a lmost  no  one  knew t h a t  he had e v e r  me t  

t h e  victim. The r ea l  murderer  would have  f led t h e  s c e n e ,  and most ce r t a in ly  would 

n o t  have  ca l led  t h e  pol ice to r epo r t  t h e  c r ime,  knowing t h a t  t h e  r e p o r t e r  of t h e  

c r ime  would def in i te ly  be thought  of as a suspec t ,  espec ia l ly  in l ight  of t h e  

Defendant ' s  s t o r y  as to how he found t h e  vict im at 3:30 A.M. Ins tead ,  t h e  

Defendant  having d iscovered  t h a t  his d e a r  f r iend  was  murdered,  immediately 

r epo r t ed  t h e  c r ime  to t h e  pol ice and to t h e  vict im's  g randaugh te r  n e x t  door and 

t h e n  s t ayed  unt i l  t h e  pol ice a r r i ved  and made a full  r epo r t  as to how he c a m e  to 

f ind  t h e  vict im.  

Thirdly,  t h e  S t a t e ' s  a t t e m p t  to link t h e  bu t t e r f l y  neck lace  found in t h e  

vict im's  ha i r  wi th  t h e  Defendant  was a n  u t t e r  fa i lure .  P a t r i c i a  Mann ini t ia l ly  

s t a t e d  t h a t  she  had s e e n  t h e  Defendant  wear ing  th i s  neck lace  at t h e  7-Eleven ' S t o r e  

prior  to t h e  murder .  On recross-examinat ion,  however ,  she  admi t t ed  t h a t  wha t  s h e  

s a w  was  a round his neck was  ac tua l ly  a hear t - shaped  pendant .  The f a c t  t h a t  t h e  

Defendant  was  wear ing  a heart-shaped neck lace  t h a t  evening  was  l a t e r  confirmed by 

t h e  test imony of Fa r ron  Mar t in  who s t a t e d  t h a t  t h e  Defendant  was wear ing  a hea r t -  

shaped  pendan t  when he l e f t  t h e  apa r tmen t  at 1:00 A.M. 

Final ly,  t h e r e  was  no ev idence  p re sen ted  by t h e  S t a t e  to prove  beyond and 

to t h e  exclusion of a reasonable  doubt  t h a t  t h e  Defendant ,  even  if he was  a rguably  

t h e  murderer ,  commit ted  t h e  murder wi th  premedi ta t ion .  The c o u r t  denied t h e  

motion f o r  judgment of a q u i t t a l  based on a f a i l u re  to show premedi ta t ion  because  

t h e  S t a t e  had  been ab l e  t o  show t h a t  t h e  victim had been r epea t ed ly  s t abbed  by 

t h e  murderer .  



Premedi ta t ion  is  t h e  one  essent ia l  e l emen t  t h a t  dis t inguishes f i r s t  deg ree  

murder from second deg ree  murder. Tien Wang v. S t a t e ,  426 So. 2d 1004 (Fla. 3rd 

DCA 1983). I t  must be proven t h a t  be fo re  t h e  commission of t he  act which resul t s  

in d e a t h ,  t h e  accused  had t o  have formed in his mind a d is t inc t  and de f in i t e  

purpose t o  t a k e  t h e  l i fe  of ano the r  human being, and de l ibera ted  or medi ta ted  upon 

such  purpose f o r  a suf f ic ien t  length of t ime t o  be conscious of a well-defined 

purpose or  in tent ion  t o  kill ano the r  human being. Snipes v. S t a t e ,  17  So. 2d 9 3  

(Fla .  1944). In essence ,  premedi ta t ion  requi res  more than  t h e  mere  showing of an  

i n t e n t  t o  kill before  a de fendan t  may be  convic ted  of f i r s t  d e g r e e  murder. L i t t l e s  

v. S t a t e ,  384 So. 2d 744 (Fla. 1st  DCA 1980). 

In Tien Wang, no  one  witnessed t h e  f ina l  a l t e r ca t ion  be tween t h e  de fendan t  

and  t h e  vict im, his wife. Three  people saw t h e  de fendan t  chasing t h e  victim in t h e  

s t r e e t ,  bu t  only one  of t h e  witnesses saw t h e  de fendan t  s t r i ke  t h e  victim. No 

d i r e c t  ev idence  was  eve r  introduced by t h e  S t a t e  showing premeditat ion.  While t h e  

S t a t e  submit ted  t h a t  premeditat ion was  c i rcumstant ia l ly  shown by t h e  test imony of 

t h e  witnesses who observed t h e  chase ,  and  t h e  one  who observed t h e  r e p e a t e d  

s tabbing  of t h e  vict im, such  test imony,  concedely not  inconsistent  wi th  a 

p remed i t a t ed  design t o  kill ,  was equal ly  cons is ten t  wi th  t h e  hypothesis  t h a t  t h e  

i n t e n t  of t h e  de fendan t  was no more than  an  in t en t  t o  kill without  any  

premedi ta ted  design. 

In t h e  case at bar ,  t h e  only evidence  produced by t h e  S t a t e  t o  show 

premedi ta t ion  was t h e  f a c t  t h a t  t h e  Defendant  was in t h e  vict im's  apa r tmen t  a f t e r  

t h e  murder had occurred  and t h a t  t he  Defendant  had t aken  some i tems belonging t o  

t h e  victim a f t e r  t h e  murder had occurred .  Based on th is  insuff iciency of proof as 

t o  premedi ta t ion ,  and t h e  S t a t e ' s  fa i lure  t o  conclusively show t h a t  t h e  Defendant  

ac tua l ly  commit ted  t h e  murder,  t h e  Defendant 's  convict ion should be  reversed ,  and  

t h i s  case remanded t o  t h e  lower cour t  with ins t ruc t ions  t o  d ischarge  t h e  Defendant .  



ARGUMENT XI1 

T H E  T R I A L  C O U R T  E R R E D  IN D E N Y I N G  T H E  
DEFENDANT'S MOTION FOR NEW TRIAL REGARDING 
THE DEFENDANT'S SEVERAL MOTIONS FOR MISTRIAL 
CONCERNING IMPROPER WILLIAMS RULE EVIDENCE O F  
OTHER OFFENSES THE DEFENDANT COULD HAVE BEEN 
CHARGED WITH O R  ACCUSED O F  COMMITTING. 

Three  s e p a r a t e  t imes  during t h e  t r i a l ,  remarks w e r e  made by S t a t e  wi tnesses  

in violation of t h e  Williams Rule.  The f i r s t  remark was  made while t h e  prosecutor  

was quest ioning S t a t e  wi tness  Far ron  Mart in,  a f r iend  of t h e  Defendant ,  as follows: 

"Q. You t e s t i f i ed  ea r l i e r  t h a t  when you s a w  Mr. Johnston 
l eave  t h e  apa r tmen t  h e  had on,  I bel ieve,  jeans of some 
s o r t  and  a Buffalo sh i r t ,  I bel ieve you sa id ,  Sir? 

A. Yes, s i r ,  a jersey. 

Q. Did you eve r  have  a n  occasion t o  see those  i tems 
again  a f t e r  Mr. Johnston had been a r r e s t e d ?  

A. I did. 

Q. All r ight ,  and when did you nex t  see these  i tems?  

A. The following morning I found them in my ca r .  

Q. And where  was,  did you find them in your c a r ?  

A. In t h e  f ron t  seat. 

Q. And did you examine them? 

A. I did. 

Q. Was t h e r e  anyth ing  unusual abou t  them? 

A. They shouldn't  have  been there .  There  was  a bag of 
p o t  in them." (TR: P a g e  709,  lines 19-25; P a g e  710, l ines 
1-91. 

A t  th is  point ,  Counsel  for  t h e  Defendant  ob jec t ed  t o  t h e  r e fe rence  t o  t h e  

bag  of pot as being i r re levant  t o  t h e  case and a l so  suf f ic ien t ly  prejudicial  t o  permit  

t h e  cour t  t o  g ran t  a mistr ial  s ince  t h e  e r r o r  was  not  one  t h a t  was curable  by a n  



1 

ins t ruc t ion  from t h e  c o u r t  to t h e  jury to d is regard  t h e  s t a t e m e n t  (TR: P a g e  710,  

l ines  13-25; P a g e  711,  l ines 1-3). The  c o u r t  repl ied t h a t  i t  had nothing be fo re  i t  

to rule  upon at t h a t  point  and o rde red  t h e  proceedings to con t inue  (TR: P a g e  71 1 ,  

l ines  11-17). 

The  second remark  occu r r ed  dur ing  t h e  quest ioning by t h e  prosecutor  of 

S t a t e ' s  wi tness  Jose Mena,  a n o t h e r  acqua in t ance  of t h e  Defendant ,  as follows: 

"Q. Sir ,  could you p lease  state your ful l  name? 

A. Jose R a f a e l  Mena. 

Q. All r igh t .  And d o  you know David Eugene  Johns ton?  

A. Yes. 

Q. How d o  you know Mr. Johns ton?  

A. I me t  him in jail." (TR: P a g e  754,  l ines 3-81, 

A f t e r  four  more  ques t ions  and answers ,  Counsel  fo r  t h e  Defendan t  ob j ec t ed  

to t h e  remark  made by t h e  wi tness  and  moved fo r  a mistrial.  The  c o u r t  over ru led  

t h e  objec t ion  and denied t h e  motion f o r  mis t r ia l  on t h e  ground t h a t  bo th  w e r e  

unt imely made  (TR: P a g e  755,  l ines 1-11). 

The  th i rd  remark  occu r r ed  dur ing  t h e  ques t ion ing  by t h e  prosecutor  of S t a t e ' s  

w i tnes s  R o b e r t  Mundy, a n  inves t iga tor  wi th  t h e  Or lando Pol ice  Depar tment ,  as 

follows: 

"Q. Okay.  A t  this  point  in t ime  w e r e  you asking Mr. 
Johns ton  a n y  ques t ions  or  w e r e  you just l i s ten ing  to w h a t  
h e  was  saying? 

A. I was  l is tening to w h a t  Mr. Johns ton  was  te l l ing  me. 

Q. All r i gh t ,  and did he  g o  on to te l l  you anyth ing  
f u r t h e r ?  

A. Yes, he  did. He s t a t e d  t h a t  he  w a s  s c a r e d  because  
h e  had a l r eady  gone  to jail f o r  t w o  y e a r s  f o r  something." 
(TR: P a g e  833,  l ines  4-12). 



At this point, Counsel for the Defendant objected to  the remark and moved 

for  a mistrial. The court sustained the objection, but denied the motion for 

mistrial, instructing the jury to  disregard the statement (TR: Page 833, lines 13-25; 

Page 834, lines 1-20). 

At the close of the State 's  case, Counsel for the Defendant renewed his 

motions for mistrial because of the prejudicial nature of the remarks (TR: Pages 

905-906). The court, however, denied the motions as renewed (TR: Page 907, lines 

The Florida Supreme Court has long held that  when a defendant is on trial 

f o r  the commission of a crime, testimony concerning other offenses commited by him 

is only admissible when relevant t o  some issue other that  the defendant's bad 

character or his propensity t o  commit crime. Williams v. State ,  110 So. 2d 654 

(Fla. 1959). This rule of exclusion is additionally embodied in Section 90.404(2)(a), 

Florida Statutes  (19811, and serves to  avoid the uncontrollable and undue prejudice 

(and possible unjust condemnation) tha t  might befall a defendant should the 

commission of some other a c t  be placed before the jury. Hodges v. State,  403 So. 

2d 1375 (Fla. 5th DCA 1981). 

A corrollary to  the Williams Rule is tha t  unless and until the defendant 

places his character in issue before the jury, either through his own or his 

witnesses' testimony, the S ta te  may not assail his character either. Bates v. State ,  

422 So. 2d 1033 (Fla. 3rd DCA 1982); Wilt v. State ,  419 So. 2d 924 (Fla. 3rd DCA 

1982); Albright v. State,  378 So. 2d 1234 (Fla. 2nd DCA 1980). 

The sole purpose for this rule is to  prevent exactly what happened a t  trial: 

an unwarranted at tack upon the Defendant's character through the introduction, 

although inadvertent, of evidence showing a prior criminal past. When such an 

a t tack  takes place, as happened a t  the Defendant's trial, the defendant is deprived 



'. 
of his constitutional right t o  a fair trial. Lewis v. S ta te ,  377 SO. 2d 640 (Fla. 

1980); Wilt v. S ta te ,  410 So. 2d 924 (Fla. 3rd DCA 1982). 

In Harris v. Sta te ,  427 So. 2d 234 (Fla. 3rd DCA 1983), t he  appellate court  

ruled tha t  t he  tr ial  court  had committed reversible error  in denying t he  defendant 's  

timely motion for mistrial a f t e r  a police detect ive ,  called at tr ial  as a witness for 

t h e  s t a t e ,  testified over objection before the  jury tha t  the  defendant had a "prior 

felony past .I' 

In Wilding v. S ta te ,  427 So. 2d 1069 (Fla. 2nd DCA 19831, one juror s ta ted 

during voir dire tha t  he would t ry  and listen t o  the  testimony presented during t he  

t r ia l  and be fair and impartial, but he had some knowledge of previous charges 

against the  defendant. The defendant 's  a t torney immediately challenged the  ent i re  

jury panel by moving for a mistrial. The t r ia l  cour t  denied the  motion. The 

appellate court  reversed, ruling tha t  an accused's right t o  a fair and impartial jury 

is violated when a jury is improperly made aware  of a defendant 's  a r res t  for 

unrelated crimes e i ther  during the  jury selection or during t he  t r ia l  proper. 

In Clark v. Sta te ,  337 So. 2d 858 (Fla. 2nd DCA 1976), a police officer 

testifying for t he  state made t he  unsolicited comment t ha t  he had arrested the  

defendant for sa le  and possession of heroin a f t e r  being asked by the  prosecutor 

when he f i rs t  came into con tac t  with the  defendant. The defendant's a t torney 

immediately moved for a mistrial. The cour t  then instructed the  jury to  disregard 

t he  reference t o  other charges pending against the  defendant and subsequently 

asked each juror if he could put such reference out of his mind. Upon receiving 

affirmative answers from each of the  jurors, the  motion for mistrial was denied. In 

reversing the  defendant's conviction, t he  appellate court  ruled tha t  it was too much 

t o  ask a juror t o  put this type of evidence out of his mind while he was 

deliberating over the  defendant's guilt of another crime. 



Under t h e  exis t ing  case law, i t  does  not  m a t t e r  whether  t h e  a t t a c k  is 

brought  as a resul t  of a n  overzea lous  prosecutor  or  an  overzea lous  state witness (as  

in t h e  case at bar)  whom t h e  prosecutor  is unable t o  cont ro l .  In Lawson v. S t a t e ,  

360 So. 2d 786 (Fla. 2nd DCA 19781, t h e  S t a t e ' s  wi tness  improperly remarked on 

seve ra l  occasions t h a t  he had r ead  in t h e  paper t h a t  t h e  de fendan t  had robbed 

seve ra l  o t h e r  people. Each t ime t h e  comment was made, de fense  counsel  objec ted ,  

moved f o r  mistr ial ,  and moved t o  s t r ike .  The cour t  responded e a c h  t ime by 

sustaining t h e  object ion,  grant ing  t h e  motion t o  s t r i ke ,  but  denied de fense  counsel 's 

motion fo r  mistrial.  The appe l l a t e  cour t ,  in reversing t h e  case, s t a t e d  t h a t  t h e  

e r r o r  occurred  e a c h  t ime t h e  witness made a r e f e r e n c e  t o  t h e  o the r  robberies. The  

appe l l a t e  cour t  specif ical ly held t h a t  t h e  t r i a l  c o u r t  should have  in s t ruc t ed  t h e  

wi tness  no t  t o  r e p e a t  t h e  s t a t e m e n t ,  and then  made su re  t h a t  t h e  witness 

understood t h e  cour t ' s  instruct ion.  

In de termining  whether  such  remarks  cons t i t u t e  prejudicial  e r ro r ,  a 

de terminat ion  must be  made of t h e  probable impact  of t h e  remarks  on t h e  minds of 

a n  a v e r a g e  jury. Williams v. S t a t e ,  74 So. 2d 77  (Fla. 1954); Hodges v. S t a t e ,  403 

So. 2d 1375 (Fla. 5 t h  DCA 1981); Kennedy v. S t a t e ,  385 So. 2d 1020 (Fla. 5 t h  DCA 

1980). In Kennedy,  t h e  S t a t e ' s  wi tness  t e s t i f i ed  t h a t  t h e  victim had told her  t h a t  

h e  f ea red  t h e  de fendan t .  The  appe l l a t e  cour t ,  in reversing t h e  convict ion,  he1.d 

t h a t  such a remark was improper,  s t a t i n g  t h a t  such remarks  indica ted  t h a t  t h e r e  

was  more than  a reasonable probabil i ty t h a t  t h e  improper ev idence  cont r ibuted  t o  

t h e  ve rd ic t ,  and  fu r the r  held t h a t  a n  a v e r a g e  jury could have  found t h e  S t a t e ' s  

case less  persuasive had th is  test imony no t  been brought be fo re  t h e  jury. 

In t h e  case at bar ,  i t  is c l ea r  from t h e  f a c t s  t h a t  t h e  s t a t e m e n t  concerning  

t h e  Defendant  having been in possession of a bag  of cannabis  and t h e  s t a t e m e n t s  

concerning  t h e  Defendant  having been in prison prior t o  t h e  commission of t h e  

murder w e r e  ne i the r  mater ia l  nor r e l evan t  t o  t h e  cr ime charged .  The cumula t ive  



e f f e c t  of t h e  e r r o r s  in allowing th i s  tes t imony to b e  heard  by t h e  jury resu l ted  in 

fundamen ta l  pre judice  to t h e  Defendant  and denied to him his cons t i tu t iona l  r ight  to 

be prosecuted  only for  t h e  c r ime  charged  and his r ight  to r e c e i v e  a f a i r  t r ia l .  A s  

such ,  t h e  Defendant ' s  convic t ion  should b e  reversed  and th is  case remanded to t h e  

lower  cou r t  for  new tr ial .  



ARGUMENT XI11 

T H E  T R I A L  C O U R T  E R R E D  IN D E N Y I N G  T H E  
DEFENDANT'S LMOTION FOR NEW TRIAL REGARDING HIS 
OBJECTIONS PRIOR TO AND DURING TRIAL TO THE 
SHACKLING O F  HIS LEGS. 

Prior  t o  voir d i r e  of t h e  jury on May 14,  1984, Counsel  fo r  t h e  Defendant  

ob jec t ed  t o  t h e  shackling of t h e  Defendant 's  legs s ince  t h e r e  was  a possibilty t h e  

jury might see t h e  Defendant  at some point  in t r i a l  in t h a t  condit ion and be  

prejudiced aga ins t  t h e  Defendant  (TR: Pages  4-9). The cour t  overruled t h e  

object ion on t h e  ground t h a t  t h e  Defendant  had proved troublesome t o  his jailors in 

t h e  past  and thus  presented  a secur i ty  risk t o  t h e  bai l i ffs  during t h e  t r i a l ,  a l though 

h e  had caused  no  d is turbances  in t h e  courtroom as of t h a t  point  (TR: Page  9 ,  l ines 

9-11). A t  t h e  c lose  of t h e  proceedings for  t h e  day ,  Counsel  for  t h e  Defendant  

aga in  reques ted  t h e  C o u r t  t o  allow removal  of t he  shackles  from t h e  Defendant ' s  

legs  fo r  t h e  remainder of t h e  t r ial .  The c o u r t  denied t h e  r eques t  (TR: P a g e  156, 

l ines 20-25; Page  157,  l ines 1-1 I). 

An individual canno t  be  fo rced  ove r  his objec t ion  t o  s tand  t r i a l  in prison 

g a r b  or  handcuffs .  Es te l le  v. Williams, 425 U.S. 501, 96  S.Ct. 1691, 48 L.Ed. 2d 

1 2 6  (1976); Neary v. S t a t e ,  384 So. 2d 881 (Fla. 1980); Topley v. S t a t e ,  416 So. 2d 

1158  (Fla. 4 th  DCA 1982). 

In t h e  case at bar ,  t h e  t r i a l  cou r t  committed revers ib le  e r r o r  by placing t h e  

Defendant  in physical  r e s t r a in t s  fo r  t h e  e n t i r e  t r ia l .  This ac t ion  was taken  ove r  

t h e  Defendant ' s  s t renuous  objec t ions  on t h e  issue. The  c o u r t  made no  inquiry of 

t h e  Defendant  concerning  his abi l i ty t o  remain calm in t h e  cour t room and t h e  

Defendant  even  s t a t e d  t o  t h e  c o u r t  t h a t  he  would remain calm and speak  only when 

addressed by t h e  cour t .  I t  is  c l ea r  t h a t  t h e  Defendant 's  r ight  t o  a f a i r  t r i a l  was 



denied ,  and  t h e  Defendant 's  convic t ion  must b e  reversed  and  th is  case remanded to 

t h e  lower c o u r t  fo r  a new t r ia l .  



ARGUMENT XIV 

T H E  T R I A L  C O U R T  E R R E D  IN D E N Y I N G  T H E  
DEFENDANT'S MOTION FOR NEW TRIAL REGARDlNG HIS 
OBJECTIONS TO THE VOIR DIRE PROCESS. 

During t h e  voir d i r e  process,  t h e  following exhange  and objec t ion  occurred  

be tween  Counsel  for  t h e  Defendant ,  Chr is t ine  Warren, and t h e  court :  

"THE COURT: Ms. Warren, d o  you want  t o  pu t  on t h e  
record  your objec t ion  t o  th is  voir d i r e  process? 

MS. WARREN: Yes,  Your Honor. I ob jec t  t o  t h e  Cour t  
requir ing t h e  de fense  counsel  t o  exe rc i se  t h e  cha l lenge  
immediately a f t e r  quest ioning of e a c h  individual juror. I 
o b j e c t  t o  t h e  juror being sworn in which (sic) she  was 
sworn  in. I ob jec t  t o  not  being ab le  t o  back s t r ike .  

THE COURT: Objec t ion  is  overruled.  I wan t  t o  say  t h a t  
I am no t  doing th is  t o  prevent  backstr iking in general .  
You have  your s ea t ing  c h a r t  ava i lab le  t o  you as t o  how 
e a c h  juror is coming up in sequence .  Yes terday ,  you a l l  
cnduc ted  t h r e e  and a half t o  four  hours co l lec t ive ly  of 
voir d i r e  and  you a l l  had benef i t  of t h a t  yes terday .  All 
r ight .  Ask juror John Keen  t o  s t e p  in.'' (TR: P a g e  167, 
l ines 2-17). 

Florida case law holds t h a t  prospect ive  jurors may be  chal lenged at any  t ime 

be fo re  t h e  jury is sworn t o  t r y  t h e  case. Thus "backstriking", or  back chal lenging,  

should not  be  prohibi ted by t h e  t r i a l  cou r t .  Denhan v. S t a t e ,  421 So. 2d 1082 (Fla. 

4 t h  DCA 1982). Although t h e  cour t  s t a t e d  t h a t  i t s  swear ing  in of e a c h  individual 

juror as se l ec t ed  was  no t  done  t o  prevent  backstr iking in genera l ,  t h e  n e t  e f f e c t  

s t i l l  denied de fense  counsel  t h e  oppor tuni ty  t o  backs t r ike  s ince  once  sworn,  no 

previous juror could be  s t r i cken  by de fense  counsel.  As  th is  bar t o  backstr iking 

was  t aken  by t h e  cour t  prior t o  t h e  swearing-in of t h e  e n t i r e  panel ,  t h e  

Defendant ' s  convict ion should be reversed ,  and  th is  case remanded t o  t h e  lower 

c o u r t  for  a new t r i a l  wi th  ins t ruc t ions  not  t o  swea r  in and  jurors unti l  t h e  panel  

has  been s e l e c t e d  as a whole. Gran t  v. S t a t e ,  429 So. 2d 758  (Fla. 4 th  DCA 1983). 



ARGUMENT XV 

T H E  T R I A L  C O U R T  E R R E D  IN D E N Y I N G  T H E  
DEFENDANT'S MOTION FOR NEW TRIAL REGARDING HIS 
OBJECTIONS T O  THE PROSECUTOR'S QUESTIONING O F  
KAREN FRITZ AND OFFICER KENNETH RAY ROBERTS 
IN AREAS WHICH WERE OUTSIDE THE SCOPE O F  
CROSS-EXAMINATION. 

During t h e  redirect-examination of Karen  F r i t z ,  t h e  prosecutor  pursued t h e  

following line of questions: 

"Q. Would sounds t r a v e l  through t h e  walls from your 
grandmother ' s  a p a r t m e n t  n e x t  door?  

A. No. They didn't .  

MR. WOLF (sic): I ob jec t  as t h a t  is outs ide  t h e  scope  of 
c ros s  examination.  

THE COURT: Objec t ion  overruled.  

BY MR. AYRES: 

Q. I didn ' t  g e t  a l l  of your answer.  

A. No, t h e  apa r tmen t s  w e r e  very soundproof. W e  could 
tu rn  t h e  s t e r e o  up p r e t t y  loud and she  didn ' t  hear  i t .  

Q. Did you e v e r  hear  things from her a p a r t m e n t  when 
you w e r e  in your apa r tmen t?  

A. No, I didn't.'' (TR: P a g e  482, l ines 12-13). 

During t h e  r ed i r ec t  examination of Of f i ce r  Kenneth  Ray Rober ts ,  t h e  

prosecutor  pursued t h e  following l ine of questions: 

Q. Did t h e r e  e v e r  come a point in t ime when he g o t  
host i le? 

A. Yes, sir.  

Q. When did t h a t  occu r?  

A. He was  -- 



MR. WOLF (sic): Excuse me. Tha t  is outs ide  t h e  scope  
of cross. 

THE COURT: Objec t ion  overruled.  

MR. WOLF (sic): Thank you. 

BY MR. AYRES: 

Q. Go  ahead.  

A. He was t a k e n  t o  one  of t h e  inves t iga tors ,  and  I 
bel ieve they  w e r e  going t o  t h e  s t a t ion  fo r  some type  of 
in terv iew.  As I reca l l  I was talking t o  one  of t h e  key  
inves t iga tors ,  and  we  g o t  c lose  t o  t h e  vehic le  and  Mr. 
Johnston took a f ighting s t ance .  He removed his t e e t h  
and  laid i t  on t h e  f loor ,  some type  of s i lver  or  gold inlay 
o r  something. He made seve ra l  k a r a t e  t ype  moves. 

Q. Did he  calm down? 

A. Yes,  sir.'' (TR: P a g e  513,  lines 18-25; P a g e  514,  lines 
1-12). 

The  main purpose f o r  no t  allowing a p a r t y  t o  pursue a line of quest ioning 

ou t s ide  t h e  scope  of t h e  previous pa r ty ' s  examination is  t o  ensu re  t h a t  t h e  t r i a l  

proceeds  in a n  order ly  and  e f f i c i en t  manner. When t h e  S t a t e  is  al lowed t o  g o  in to  

a r e a s  ou t s ide  t h e  scope  of t h e  Defendant 's  prior examinat ion ,  t h e  order ly  t r i a l  

process  is sub jec t  t o  breakdown and t h e  Defendant ' s  t r ia l  s t r a t e g y  is then  ambushed 

a n d  des t royed,  thus  denying him t h e  r ight  t o  a f a i r  and  impart ial  t r i a l  (as in t h e  

case at bar). Therefore ,  t h e  Defendant ' s  convict ion should be  reversed ,  and  th is  

case remanded t o  t h e  lower c o u r t  f o r  a new tr ial .  



ARGUMENT XVI 

THE T R I A L  C O U R T  E R R E D  IN DENYING THE 
DEFENDANT'S MOTION FOR NEW TRIAL REGARDING HIS 
OBJECTION TO THE INTRODUCTION O F  A GRUESOME, 
PREJUDICIAL COLOR PHOTOGRAPH O F  THE DECEDENT 
AND IN DENYING HIS MOTION FOR NEW SENTENCING 
PROCEDURE REGARDING HIS OBJECTION TO THE 
PUBLISHING O F  ANOTHER G R U E S O M E  C O L O R  
PHOTOGRAPH O F  THE DECEDENT TO THE JLIRY. 

During t h e  testimony of crime scene technician Ernestine Reyer,  the  S t a t e  

moved t o  introduce various photographs of the  murder scene taken by the  witness 

(TR: Page 599, lines 11-13). After inspecting the  photographs contained in Sta te ' s  

Composite Exhibit K ,  Counsel for the  Defendant objected t o  Number 15, a close-up 

color photograph of the  victim lying in her bed with a knife in her abdomen, on the  

ground t h a t  i t  was gruesome and therefore  prejudicial t o  the  Defendant (TR: Page 

600, lines 1-4). The cour t  sustained t h e  objection, deleted this photograph until 

sentencing,  but allowed t h e  substitution of another photograph showing the  same 

view as the  close-up, only taken from five or six f e e t  fur ther  back (TR: Page 602, 

lines 4-23). Counsel for t h e  Defendant objected t o  this photograph on the  same 

ground, but was overruled by t h e  court  (TR: Page 603, lines 4-71. 

Counsel for t h e  Defendant then objected t o  the  photograph being shown in 

color, since black-and-white photographs were available. The cour t  also overruled 

th is  objection. (TR: Page 604, lines 14-25; Page 605, lines 1-14). The substi tuted 

photograph was then published t o  the  jury (TR: Page 606, lines 12-17). 

Prior t o  t h e  s t a r t  of the  penalty phase of the  tr ial ,  Counsel for t h e  

Defendant objected t o  the  Sta te ' s  planned publication of the  original color close-up 

photograph of t h e  decedent t o  t h e  jury as being gruesome and designed t o  influence 

t h e  minds of the  jury. The cour t  overruled t h e  objection (TR: Page 1096, lines 16- 

25; Page 1097, lines 1-22). Counsel for t h e  Defendant renewed his objection during 



t h e  penal ty  phase ,  and was  again  overruled by t h e  cour t  (TR: P a g e  11  16,  lines 6- 

16). 

The  test of t h e  admissibility of an  al legedly gruesome or  gory photograph is  

i t s  re levancy t o  t h e  issue required t o  be  proved. Welty v. S t a t e ,  402 So. 2d 1981 

(Fla .  1981); O'Berry v. S t a t e ,  348 So. 2d 670 (Fla.  3rd DCA 1977). In O'Berry,  t h e  

S t a t e  o f f e red  a color  photograph of t h e  deceased ,  covered  with blood, showing a 

gaping hole in his forehead where  t h e  bullet  had pene t r a t ed .  The photograph was  

al legedly o f f e red  t o  ident i fy  t h e  victim and t o  show t h e  locat ion of t h e  f a t a l  

wound. Defense counsel  ob jec t ed  on t h e  grounds of re levancy,  mater ia l i ty  and 

undue prejudice.  The objec t ions  w e r e  overru led  and  t h e  photograph admit ted  i n t o  

evidence .  A t  t h e  conclusion of t h e  t r i a l ,  t h e  jury r e tu rned  wi th  a verd ic t  of guil ty 

t o  t h e  lesser  included c h a r g e  of manslaughter .  The appe l l a t e  cour t  a f f i rmed  t h e  

convic t ion  on t h e  basis of harmless e r r o r ,  but  s t a t e d  t h a t  t h e  t r i a l  c o u r t  e r r e d  in 

admi t t i ng  t h e  photograph s ince  i t  was  ne i ther  r e l evan t  nor mater ia l  t o  any  issue 

involved in t h e  t r i a l  and thus  prejudicial  t o  t h e  de fendan t ,  bu t  n o t  s o  prejudicial  as 

t o  deny him a fa i r  t r ial .  

Such i s  no t  t h e  case, however ,  with t h e  Defendant .  I t  is  c l e a r  t h a t  t h e  

photographs submit ted  by t h e  S t a t e  w e r e  ne i ther  r e l evan t  nor mater ia l  t o  prove  any  

i ssue  in i t s  case, s ince  iden t i t y  and  c a u s e  of d e a t h  w e r e  es tab l i shed  by Dr. Hegert  

and  o the r  witnesses.  Additionally, t h e r e  was  no need t o  show t h e  victim with t h e  

kn i f e  s t i l l  in her  abdomen, s ince  t h e r e  was evidence  and test imony t h a t  conclusively 

proved t h a t  th is  kn i f e  was  n o t  t h e  murder weapon,  and was  ac tua l ly  placed in t h e  

victim a f t e r  s h e  had a l r eady  died. 

The  so le  purpose fo r  t h e  publication of t h e  photographs t o  t h e  jury during 

t h e  t r i a l  proper and t h e  penal ty  phase was  t o  po r t r ay  t h e  Defendant  as a sense less  

butcher ,  t h e r e b y  prejudicing t h e  jury. Even if t hese  e r r o r s  w e r e  harmless in and  of 

themselves,  t h e  e r r o r s  canno t  be  considered harmless in l ight  of al l  t h e  o t h e r  e r r o r s  



1. 

committed by t h e  S t a t e  and t h e  cour t  c i t ed  in th is  brief .  As such ,  t h e  Defendant 's  

convic t ion  should be reversed ,  and th is  case remanded t o  t h e  cour t  f o r  a new tr ial .  



ARGUMENT XVII 

T H E  T R I A L  C O U R T  E R R E D  IN D E N Y I N G  THE 
DEFENDANT'S MOTION FOR NEW TRIAL REGARDING HIS 
O B J E C T I O N  T O  THE T E S T I M O N Y  O F  E V I D E N C E  
TECHNICIAN DONALD OSTERMEYER ABOUT A LUMINOL 
TEST TO PERFORMED BY HIM ON THE DEFENDANT'S 
CLOTHING TO DETECT BLOOD. 

During t h e  test imony of ev idence  technic ian  Donald Ostermeyer ,  Counsel  for  

t h e  Defendant  objec ted  t o  t h e  test imony of t h e  technic ian  concerning  his 

adnin is t ra t ion  of a chemica l  test he performed on t h e  Defendant ' s  clothing and his 

opinion regard ing  t h e  r e su l t s  of such t e s t ing  on t h e  ground t h a t  h e  was  no t  

qualified by t h e  S t a t e  as a n  e x p e r t  in any kind of s c i en t i f i c  t e s t i ng  nor had t h e  

S t a t e  establ ished t h e  va lue  and accu racy  of t h e  test s o  as t o  permit  t h e  witness,  

e v e n  if qual if ied as an  e x p e r t ,  t o  render a n  opinion abou t  t h e  resu l t s  of t h e  t e s t ing  

(TR: P a g e  640,  l ines 19-25; Page  641,  l ines 1-16). The c o u r t  overruled t h e  

objec t ion ,  s t a t i n g  t h a t  t h e  witness could t e s t i fy  t h a t  he ran t h e  test and render  his 

opinion t h a t  t h e  subs tance  d e t e c t e d  was  blood (TR: P a g e  641, lines 24-25; P a g e  

642,  lines 1-3). 

F lor ida  case law holds t h a t  a non-expert  is  incompetent  t o  t e s t i fy  t h a t  

c e r t i a n  s t a ins  found on c lo th ing  by him a r e  blood, al though he  may t e s t i fy  t o  t h e  

f a c t  t h a t  t h e  s t a ins  w e r e  found,  and  may state t h e  color  of t h e  s tains.  Cantline, v. 

S t a t e  23  So. 857 (Fla. 1898). In t h e  case at bar ,  Mr. Ostermeyer  was  never  -9 

of fe red  as an  e x p e r t  witness,  nor did t h e  cour t  independently de t e rmine  t h e  

suf f ic iency  of his qual if icat ions and  e n t e r  a ruling t h a t  he  was a n  e x p e r t  in t h e  

d e t e c t i o n  of blood pursuant  t o  Sec t ion  90.105, Florida S t a t u t e s  (1983). As such ,  t h e  

test imony of Mr. Os te rmeyer  as t o  his conduction of t h e  Luminol test on t h e  

Defendant ' s  clothing,  and t h e  rendering of his opinion as t o  t h e  resu l t s  of t h e  test, 

w e r e  inadmissible at tr ial .  The  Defendant ' s  convict ion should the re fo re  be  reversed  



s 

because of t h e  highly prejudicial nature  of t h e  testimony, and this case remanded t o  

t h e  lower cour t  for a new tr ial .  



ARGUMENT XVIII 

T H E  T R I A L  C O U R T  E R R E D  IN D E N Y I N G  T H E  
DEFENDANT'S MOTION FOR NEW TRIAL REGARDING HIS 
REQUEST THAT THE COURT GIVE INSTRUCTIONS TO 
THE JURY ON AGGRAVATED BATTERY, BATTERY AND 
ASSAULT. 

During t h e  c h a r g e  con fe rence ,  Counsel  fo r  t h e  Defendant  r eques t ed  t h e  c o u r t  

t o  i n s t ruc t  t h e  jury regard ing  t h e  lesser  included o f f enses  of agg rava t ed  b a t t e r y ,  

b a t t e r y  and assaul t .  The  c o u r t  denied t h e  r eques t  (TR: P a g e  844, l ines 4-23). 

I t  is revers ib le  e r r o r  if t h e  t r i a l  c o u r t  f a i l s  t o  i n s t r u c t  t h e  jury as t o  lesser  

included of fenses .  Franc is  v. S t a t e ,  412 So. 2d 931 (Fla. 1 s t  DCA 1981). Since t h e  

t r i a l  c o u r t  re fused  t o  g ive  ins t ruc t ions  regard ing  t h e  of fenses  of agg rava t ed  b a t t e r y ,  

b a t t e r y  and  a s sau l t ,  t h e  Defendant ' s  convic t ion  should be r eve r sed ,  and th i s  case 

remanded t o  t h e  lower  c o u r t  fo r  a new t r ia l .  



ARGUMENT XIX 

T H E  T R I A L  C O U R T  E R R E D  IN D E N Y I N G  T H E  
DEFENDANT'S MOTION FOR NEW TRIAL REGARDING HIS 
R E Q U E S T  T H A T  T H E  C O U R T  G I V E  A S P E C I A L  
INSTRUCTION TO THE JURY ON CIRCUMSTANTIAL 
EVIDENCE. 

During t h e  cha rge  confe rence ,  Counsel  for  t h e  Defendant  submit ted  a Special  

J u r y  Instruct ion on c i rcumstant ia l  ev idence ,  request ing t h e  c o u r t  t o  give th is  

ins t ruc t ion  t h e  t h e  jury (TR: Page  2379). The t r i a l  c o u r t  denied t h e  reques t  (TR: 

P a g e  930, l ines 12-19). 

The  Defendant  concedes  t h a t  t h e  giving of a n  ins t ruc t ion  on c i rcumstant ia l  

ev idence  is d iscre t ionary  wi th  t h e  cour t .  Williams 437 So. 2d 133 (Fla. 

1983). He would no te ,  however ,  t h a t  t h i s  Cour t  s t a t e d  in In r e  Standard J u r y  

Ins t ruc t ions  in Criminal Cases ,  401 So. 2d 594 (Fla. 19811, t ha t :  

"...the el iminat ion of t h e  c u r r e n t  s t anda rd  ins t ruc t ion  on 
c i rcumstant ia l  ev idence  does  not  t o  ta l ly  prohibit such  a n  
ins t ruc t ion  if a t r i a l  judge, in phis o r  her  d iscre t ion ,  f e e l s  
t h a t  such is necessary  under t h e  peculiar  f a c t s  of a 
spec i f i c  case." - Id. at 595. 

The Defendant  would submit  t h a t  t h e  fa i lure  t o  g ive  such a n  ins t ruc t ion  by 

t h e  t r i a l  c o u r t  cons t i tu ted  reversible e r ro r  s ince  t h e  S t a t e ' s  case was based almost  

exclusively upon c i rcumstant ia l  ev idence  and t h e  Defendant  was  thus  en t i t l ed  t o  t h e  

fu l l  bene f i t s  of this  spec ia l  jury instruct ion.  Since t h e  ins t ruc t ion  was  not  given, 

t h e  Defendant 's  convict ion should be reversed ,  and this  case remanded t o  t h e  lower 

c o u r t  for  a new t r ia l .  



ARGUMENT XX 

THE T R I A L  C O U R T  E R R E D  IN D E N Y I N G  T H E  
D E F E N D A N T ' S  M O T I O N  F O R  NEW S E N T E N C I N G  
PROCEDURE REGARDING THE IMPROPER COMMENT BY 
THE PROSECUTOR TO THE JURY DURING THE PENALTY 
PHASE O F  THE TRIAL. 

While making his closing argument  during t h e  penal ty  phase of t h e  t r i a l ,  t he  

prosecutor  made t h e  following remarks: 

"Ladies and  gent lemen,  throughout  t h i s  t r i a l  and in t h e  
penal ty  phase,  we  ta lked  a b o u t  ev idence  and  burglary 
proof,  and  w e  ta lked  a b o u t  justicc in th is  case. ~ n d  one  
th ing  t h a t  you shouldn' t  f o r g e t  is t h a t  Mary Hammond had 
some  rights. too." (TR: P a e e  1202. lines 3-23). 

A t  t h e  c lose  of t h e  c h a r g e  t o  t h e  jury, Counsel  f o r  t h e  Defendant  made a 

motion fo r  mistr ial  on t h e  ground t h a t  t h e  comment had i r reparably  t a in t ed  t h e  

sen tenc ing  phase  of t h e  t r i a l  making i t  impossible fo r  t h e  jury t o  come back with 

a n  unprejudiced recommendation t o  t h e  cour t .  The c o u r t  denied t h e  motion (TR: 

P a g e  1222, l ines 22-25; Page  1223, l ines 1-7). 

An accused  is  en t i t l ed  t o  a f a i r  t r i a l  where  no  inflammatory remarks a r e  

made  on e i t h e r  s ide.  Washington v. S t a t e ,  343  So. 2d 908  (Fla. 3rd DCA 1977). 

The  comments made by t h e  prosecutor  seeking  just ice on behalf of t h e  victim a r e  

a n  improper appeal  t o  t h e  jury f o r  sympathy,  t h e  na tu ra l  e f f e c t  of which would 

produce  host i l i ty  on t h e  p a r t  of t h e  jury toward  t h e  Defendant .  As  such,  t h e  

Defendant  is en t i t l ed  t o  a new sen tenc ing  procedure  wi th  a d i f f e ren t  jury. Gran t  

v. S t a t e ,  171 So. 2d 361 (Fla. 1965); Edwards 428 So. 2d 357 (Fla. 3rd 

DCA 1983). 



ARGUMENT XXI 

THE DEFENDANT'S CONSTITUTIONAL RIGHT TO A FAIR 
TRIAL WAS DENIED TO HIM BY THE COMMENTS MADE 
B Y  A S T A T E ' S  W I T N E S S  AND T H E  P R O S E C U T O R  
HIMSELF ON THE DEFENDANT'S RIGHT TO REMAIN 
SILENT. 

During t h e  test imony of Of f i ce r  Dorothy Lynne Stickley,  t h e  following 

exchange  occu r red  be tween  t h e  prosecutor  and t h e  witness: 

"Q. A f t e r  obtaining those  things, wha t  did you d o  nex t?  

A. The o t h e r  o f f i ce r s  t h a t  he  had spoken t o  w e r e  a l so  
l is tening t o  w h a t  he  had t o  say. No one  was  asking him 
any  type  of questions. Of f i ce r  R o b e r t s  t hen  ins t ruc ted  
me  t o  read t h e  sub jec t  Johns ton  his Miranda warnings, his 
cons t i tu t ional  rights. 

Q. Upon doing t h a t ,  did you have  ano the r  conversa t ion  
wi th  Mr. Johns ton?  

A. I read  him his rights. He said t h a t  he didn ' t  wan t  t o  
t a l k  t o  us at t h a t  time." (TR: Page  495, l ines 22-25; P a g e  
496, lines 1-61. 

During his f ina l  a rgument  t o  t h e  jury, t h e  prosecutor  made t h e  following 

remrk concerning  t h e  Defendant:  

"Why would David Eugene Johns ton  hide t h e  weapon t h a t  
killed Mary Hammond? Why would he  put  i t  under t h e  
ma t t r e s s?  

He had no  explanat ion  fo r  t h a t  in his s t a t e m e n t  wi th  
De tec t ive  Mundy." (TR: P a g e  983, l ines 7-11). 

A prosecutor 's  comment on t h e  Defendant 's  fa i lure  t o  t e s t i fy  is  a ser ious  

cons t i tu t ional  violat ion,  and any  comment  which is  fa i r ly  suscept ib le  t o  being 

in t e rp re t ed  by t h e  jury as re fe r r ing  t o  t h e  Defendant 's  r ight  n o t  t o  t e s t i fy  

cons t i t u t e s  revers ib le  e r r o r ,  w i thou t  r e s o r t  t o  t h e  harmless e r r o r  doct r ine .  David v. 

S t a t e ,  369 So. 2d 9 4 3  (Fla.  1979); Adjmi 139 So. 2d 179 (Fla. 3rd DCA 



1962). 'Thus, t h e  D e f e n d a n t  is a u t o m a t i c a l l y  e n t i t l e d  to a r e v e r s a l  of his c o n v i c t i o n  

a n d  a n e w  t r i a l  b e c a u s e  of t h e  p re jud ic ia l  c o m m e n t s  on his  r i g h t  to remain  s i l e n t .  



ARGUMENT XXII 

T H E  T R I A L  COLIRT E R R E D  IN S E N T E N C I N G  T H E  
DEFENDANT TO DEATH FOLLOWING HIS CONVICTION 
FOR FIRST DEGREE MURDER. 

A t  t h e  penal ty  phase  of t h e  t r i a l  held on May 29, 1984, t h e  jury re turned  

wi th  a n  advisory opinion of d e a t h  (TR: Pages  1225, lines 5-20). The c o u r t  set 

sentencing  fo r  June  1,  1984 (TR: P a g e  1229, lines 14-25). On June  1, 1984, t h e  

Defendant  w a s  sen tenced  t o  d e a t h  by t h e  t r i a l  c o u r t  following i t s  den ia l  of t h e  

Defendant 's  Motion fo r  New Trial  (TR: Pages  1232-1252). 

In s en tenc ing  t h e  Defendant  t o  dea th ,  t h e  cour t  found t h e  fol lowing 

aggravat ing  c i rcumstances  t o  exist :  

I .  The  Defendant  was previously convic ted  on June  26, 
1981, of t e r ro r i s t i c  t h r e a t ,  a felony in t h e  S t a t e  of 
Kansas involving t h e  t h r e a t  of violence. The  Defendant  
was a l so  convic ted  on June  28, 1982, of b a t t e r y  on a law 
en fo rcemen t  o f f i ce r ,  a fe lony in t h e  S t a t e  of Florida 
involving t h e  use  of violence. 

2. The  cap i t a l  fe lony fo r  which t h e  Defendant  was 
sentenced was  committed while t h e  Defendant  was 
engaged in t h e  commission of a burglary of t h e  vict im's  
dwelling. 

3. The cap i t a l  felony for  which t h e  Defendant  was  
sen tenced  was  especial ly heinous, a t roc ious  and cruel .  

The c o u r t  found no mit igat ing c i rcumstances .  

The Defendant  would submit  t h a t  t h e  cour t  e r r ed  in sentencing  him t o  d e a t h  

as t w o  of t h e  t h r e e  aggrvat ing  c i rcumstances  failed t o  ex i s t  and t h e  one  

aggravat ing  c i rcumstance  t h a t  ac tua l ly  ex is ted  should no t  be  enough t o  sus ta in  a 

s e n t e n c e  of d e a t h  because  of t h e  background of t h e  convict ions.  Additionally, 

t h e r e  w e r e  at l e a s t  four  mi t iga t ing  c i rcumstances  t h a t  should have  been recognized 

by t h e  c o u r t  in i t s  findings t h a t  support '  a s e n t e n c e  of l i f e  imprisonment. 



The Defendant  concedes  t h a t  he  had previously been  found guil ty of and  

convic ted  of t h e  felony cr imes  of making a t e r ro r i s t i c  t h r e a t  in t h e  S t a t e  of Kansas  

a n d  of b a t t e r y  on a law en fo rcemen t  o f f i ce r  in t h e  S t a t e  of Florida. These  

convict ions,  however,  should no t  suppor t  a d e a t h  s e n t e n c e  s ince  no  harm ac tua l ly  

c a m e  t o  t h e  individuals t h e  Defendant  was  accused  of harming. 

During t h e  penal ty  phase  of t h e  t r ia l ,  Troy Higgins, a police o f f i ce r  wi th  t h e  

O l a t h e  Pol ice  Depar tment ,  in O la the ,  Kansas,  t e s t i f i ed  t h a t  while booking t h e  

Defendant  on o the r  charges ,  t h e  Defendant  t h rea t ened  t o  kill him a f t e r  he  g o t  o u t  

of jail or  would g e t  some bikers  t o  do  t h e  job (TR: P a g e  1105, l ines 14-25; P a g e  

1106,  lines 1-7). As a resul t  of th is  t h r e a t ,  t h e  Defendant  was  charged  wi th  and 

convic ted  of t h e  cr ime of Te r ro r i s t i c  Threa t ,  a c lass  E felony in t h e  S t a t e  of 

Kansas. I t  is c l ea r  from t h e  record ,  however ,  t h a t  t h e  Defendant  was  merely 

making an idle t h r e a t  at t h e  t ime,  much as a schoolboy would t e l l  someone t h a t  he  

would g e t  his f a t h e r  t o  b e a t  t h e  individual up if t h a t  perosn didn' t  s t o p  bothering 

him. I t  is a l so  c l e a r  from t h e  record  t h a t  t h e  Defendant  never  made any  a t t e m p t  

t o  ca r ry  o u t  his "threat". 

The  S t a t e  a l so  produced t h e  f a c t  t h a t  t h e  Defendant  was convic ted  of t h e  

c r ime  of b a t t e r y  on a law en fo rcemen t  o f f i ce r ,  a fe lony in t h e  S t a t e  of Florida 

(TR: Pages  11 13-1114). The record  in th is  case i s  a l so  c lear  t h a t  t h e  only 

"bat tery" ac tua l ly  commit ted  in th is  case was t h a t  he  and a co r rec t ions  o f f i ce r  had 

br ie f ly  s t ruggled ,  with a resul t  t h a t  both  men fel l  over  a bench. The  co r rec t ions  

o f f i ce r  su f f e red  no harm as a resul t  of t h e  incident .  

The  record  a lso  suppor ts  t h e  Defendant 's  content ion  t h a t  t h e  S t a t e  fa i led  t o  

prove  beyond and t o  t h e  exclusion of a reasonable doubt  t h a t  t h e  Defendant  

committed t h e  murder while  engaged in t h e  commission of a burglary. During t h e  

tes t imony of Geovanni  Rey ,  t h e  inves t iga tor  s t a t e d  t h a t  t h e  ransacked appea rance  

of  t h e  house was no t  caused by t h e  ac t ions  of a burglar ,  bu t  by a n  individual who 



wanted  i t  to appea r  t h a t  a burglary had t a k e n  place.  He expla ined  t h a t  t h e  

downsta i r s  fu rn i tu re  appea red  to have  been p laced  over  de l ibe ra t e ly ,  r a t h e r  t h a t  

t h rown  over  as t h e  i tems  would be dur ing  a burglary. He espec ia l ly  remembered  a 

T.V. t r a y  by  t h e  k i tchen  e n t r a n c e  which appea red  to have  had a f lower  vase  

removed from i t  prior to t h e  t r a y  being tu rned  over  (TR: P a g e  617,  l ines 13-25). 

Addit ional ly a l a rge  lamp had  a l so  appa ren t ly  beeen  p laced  down s i n c e  t h e  lamp 

s h a d e  would have  t i l t ed  back  had i t  fa l len  (TR: P a g e  618,  lines 8-17). 

Inves t iga tor  Rey  wen t  on to state t h a t  a n y  glass  found on t h e  k i tchen  f loor  

must  have been  broken and p laced  t h e r e  de l ibe ra t e ly  s ince  t h e r e  was  no glass  found 

in t h e  k i t chen  sink o r  on t h e  dining room c a r p e t i n g  (TR: P a g e  619,  l ines 21-25; 

P a g e  620,  l ines 1-25). He a l so  f e l t  t h a t  t h e  a d j a c e n t  ups ta i r s  bedroom had t h e  

a p p e a r a n c e  of having de l ibe ra t e ly  been  set up to make i t  look .like a burg lary  had 

t a k e n  place.  Overa l l ,  t h e  condit ion of t h e  ups ta i r s  and  t h e  downsta i r s  was  not  

cons is ten t  wi th  his yea r s  of expe r i ence  in working burg lar ies  (TR: P a g e  621,  lines 

7 -22). 

The  only o t h e r  ev idence  concern ing  t h e  Defendant ' s  a c t i ons  w e r e  presented  

by t h e  Defendant  himself in his s t a t e m e n t s  to Inves t iga tor  Mundy. His s t a t e m e n t s ,  

however ,  only ind ica ted  t h a t  h e  was  gui l ty  not  of burglary,  b u t  of grand  t h e f t  

second d e g r e e ,  s i nce  he took  t h e  i t ems  only as a n  a f t e r t h o u g h t  a f t e r  t h e  victim was  

a l r e a d y  dead .  The re fo re ,  t h e r e  was  no ev idence  to suppor t  t h e  f inding t h a t  t h e  

murder  was  commit ted  during t h e  commission of a burglary by  t h e  Defendant .  

The  c o u r t  a l so  found t h a t  t h e  vict im's  murder  was  espec ia l ly  a t roc ious ,  

heinous and  c rue l ,  s t a t i n g  t h a t  t h e  vict im was s t rangled  and  s t abbed  t h r e e  t imes  

comple te ly  through t h e  neck  and  t w i c e  in t h e  upper c h e s t  wi th  a kni fe ,  t h a t  she  

took  t h r e e  to f ive  minutes  to d i e  a f t e r  t h e  f a t a l  kn i fe  wound seve red  he r  jugular 

veins, a l though s h e  lapsed i n t o  unconsciousness sooner  (TR: P a g e  1248,  l ines 7-15). 

T h e  Defendant  would submit  t h a t  th i s  C o u r t  ha s  r educed  d e a t h  s e n t e n c e s  to l i f e  in 
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prior cases under worse circumstances.  S e e  Thomson v. S t a t e ,  328 So. 2d 1 (Fla. 

1976), where  t h e  de fendan t  committed armed robbery and s tabbed t h e  victim t h r e e  

t imes while f leeing;  Jones v. S t a t e ,  322 So. 2d 615 (Fla. 1976), where  t h e  de fendan t  

had been drinking, raped t h e  victim, and s tabbed her thir ty-eight  times; Tedder v. 

S t a t e  322 So. 2d 615 (Fla. 1975), where  t h e  de fendan t  shot  t h e  victim and refused -7 

t o  allow anyone t o  aid her while she  died a lingering death ;  and Swan v. S t a t e ,  322 

So. 2d 488 (Fla. 1975), where  t h e  Defendant  gave  t h e  victim, who was  bound and 

gagged,  a "severe beating", and t h e  victim could not  survive t h e  t o r t u r e  

administered.  

The  Defendant  would a lso  c i t e  t h e  case of Te f fe t e l l e r  v. S t a t e ,  349 So. 2d 

840 (Fla. 1980). In Te f fe t e l l e r ,  t h e  victim was walking back t o  his home in Ormond 

Beach a f t e r  jogging on t h e  beach.  He was  stopped by t h e  defendant  in a c a r  

driven by t h e  defendant .  The co-defendant  asked for  t h e  victim's wallet .  The 

victim s t a t e d  t h a t  he  had no money. A shotgun was then  pointed out  t h e  passenger 

s ide  window at t h e  victim and f ired.  The c a r  sped away. The victim sustained 

massive damage due  t o  t h e  shotgun blast ,  but  remained conscious and cohe ren t  for  

t h r e e  hours before  dying on t h e  opera t ing  table.  

In reversing t h e  t r ia l  cour t ' s  finding t h a t  th is  murder was especial ly 

a t roc ious ,  heinous or  c rue l ,  th is  Cour t  s t a t e d  t h a t  t h e  criminal act t h a t  ul t imately 

caused d e a t h  was  indeed t h e  single blast  from t h e  shotgun. The f a c t  t h a t  t h e  

victim lived fo r  a few hours in undoubted pain, and knew t h a t  he  was fac ing  

imminent d e a t h ,  horrible as th is  prospect  may have been, did not  set this  murder 

a p a r t  from t h e  norm of cap i t a l  felonies. 

The  same i s  t r u e  of t h e  case at bar. Although t h e  victim was s t abbed  

seve ra l  t imes,  only t h e  single knife th rus t  t h a t  severed  t h e  jugular vein and t h e  

ca ro t id  a r t e r i e s  ul t imately caused t h e  victim's dea th .  I t  i s  c l ea r  from t h e  evidence  

t h a t  this  s tabbing murder was  proport ionately less a t roc ious ,  heinous o r  c ruel ,  than  

- 98 - 



the  shotgun murder in Teffeteller ,  and therefore,  t he  t r ia l  court  erred in finding 

this t o  be an aggravating circumstance. 

The Defendant would also contend tha t  the  court  erred in failing t o  find any 

mitigating circumstances. The court  s ta ted tha t  i t  did not find from the  evidence 

t ha t  the  Defendant was under the  influence of extreme mental or emotional 

disturbance at the  time of the  murder, although the  Defendant himself admitted tha t  

he was on L.S.D. and other substances tha t  evening and had been hallucinating. It 

goes without saying tha t  L.S.D. is a mentally and emotionally altering drug, surely 

capable of having perhaps caused the  Defendant to  see the  victim as one of the  

foul creatures  of his nightmare "trip". 

The evidence is also clear that  the  Defendant was suffering from the mental 

illness known as schizophrenia at the  time of the murder, as the  records from his 

home S ta te  of Louisiana showed tha t  the  Defendant had spent his early childhood 

years abused and mistreated while in t he  custody of his mother. The records 

fur ther  showed that  he had spent the  rest  of his childhood being shuffled from one 

mental institution t o  another,  and t ha t  the  only time he was not suffering from 

schizophrenia was when he was taking prescribed medication, which he definitely 

was not taking during the  time prior t o  and on the  night of the  murder. 

The State ' s  sole evidence to support i t s  contention tha t  the  Defendant was 

not suffering from any type of mental disorder a t  the  time of the  murder was the  

testimony of Dr. Robert Pollack, who rendered his opinion of sanity based upon a 

f i f ty  minute interview with t he  Defendant on January 17, 1984, and a la ter  review 

of the  Defendant's medical and mental records from the  S t a t e  of Louisiana (TR: 

Page 1168, lines 24-25; Page 1169, lines 1-12; Page 1171, lines 18-25; Page 1172, 

lines 1-14). H e  admitted tha t  he had not talked with any of the Defendant's 

friends or the  police officers t o  find out  what the  Defendant's mental state may 

have been prior t o  and at the  time of the  murder (TR: Page 1172, lines 15-25). H e  
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a lso  conceded t h a t  he gave  t h e  Defendant  none of t h e  s t anda rd  menta l  o r  physical  

tests designed t o  de t e rmine  whe the r  a n  individual is  suf fer ing  from a menta l  il lness 

(TR: Pages  1173-1177). He fu r the r  admi t ted  t h a t  schizophrenia is  a n  incurable  

menta l  d i sease  (TR: P a g e  1178,  lines 3-23). I t  is  c l ea r  t h a t  a f i f t y  minute 

in terv iew fa l l s  woefully sho r t  of t h e  s t anda rd  of beyond and t o  t h e  exclusion of a 

reasonable  doub t ,  and  t h e  c o u r t  should have  made a finding of th is  mit igat ing 

c i rcumstance .  

The  cour t  should have a lso  found t h a t  t h e  Defendant 's  a g e  was  a mit igat ing 

f a c t o r .  Although t h e  Defendant  was  twenty- three  yea r s  old at t h e  t ime  of t h e  

commission of t h e  cr ime,  t h e  evidence  produced by t h e  S t a t e ' s  own wi tness  at t h e  

Defendant 's  competency hear ing  on March 2,  1984, suppor ts  t h e  f inding of a g e  as a 

mit igat ing f ac to r .  

Dr. Pollack tes t i f ied  t h a t  his eva lua t ion  of t h e  Defendant  indica ted  t h a t  t h e  

Defendant  suf fered  from a s igni f icant  amount of Narcissism, defined as a n  individual 

who is ex t r eme ly  se l f -centered  t o  t h e  point  of excluding o the r  people in t e rms  of 

his  primary thoughts  and in t e rac t ions  (TR: P a g e  1042,  lines 5-13). He went  on t o  

descr ibe  t h a t  h e  real ly s aw t h e  Defendant  t o  be  in a n  infant  de layed state, s ince  

l ike  a n  in fan t ,  t h e  Defendant  bel ieved eve ry th ing  revolved around him and t h a t  his 

position was  a lways  t h e  o n e  of prime impor tance  (TR: P a g e  1042, lines 5-23). Dr. 

Pollack a lso  tes t i f ied  t h a t  t h e  Defendant  was of a v e r a g e  in te l l igence ,  but  

except ional ly  immature  s ince  t h e  Defendant  r e a c t e d  t o  ex t r emes  l ike a child (TR: 

P a g e  1045, lines 14-22). 

Final ly,  t h e  c o u r t  should have  a l so  found t h e  Defendant 's  his tory of being 

abused  by his na tu ra l  mother  and f a t h e r ,  and  t h e  cons t an t  periods of t ime he  was  

k e p t  in state menta l  ins t i tu t ions  as a non-statutory mit igat ing f ac to r .  Since t h e r e  

w a s  only one  minor aggrvat ing  c i rcumstance  proved by t h e  S t a t e  beyond and t o  t h e  

exclusion of a reasonable  doub t ,  and four  mit igat ing c i rcumstances  proved in f avor  
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of t h e  Defendant ,  i t  is c l ea r  t h a t  t h e  t r i a l  c o u r t  had no legal  basis t o  e n t e r  a 

s e n t e n c e  of dea th ;  t he re fo re ,  t h e  Defendant 's  s en tence  of d e a t h  should be reversed ,  

and this  case remanded t o  t h e  lower cour t  wi th  ins t ruc t ions  t o  r e sen tence  t h e  

Defendant t o  l i fe  imprisonment. 



CONCLUSION 

Based upon t h e  foregoing f a c t s  and  a rgumen t s  of law, i t  is  c l e a r  t h a t  t h e  

t r i a l  c o u r t  e r r e d  on t h e  many points c i t e d  by t h e  Appellant  in his brief .  As a 

resul t  of t h e  Cour t ' s  f a i l u re  t o  g r a n t  t h e  Defendant 's  Motion fo r  Judgment of 

Acqu i t t a l ,  t h i s  cause  should be dismissed. In t h e  a l t e rna t ive ,  t h e  e r r o r s  commit ted  

by  t h e  t r i a l  c o u r t  e n t i t l e  t h e  Defendant  t o  a reversa l  and  new t r i a l  at t h e  very  

l ea s t ,  o r  t o  have  t h e  d e a t h  s e n t e n c e  commuted t o  l i fe  imprisonment at t h e  very  

worst .  

Respect fu l ly  submit ted ,  

Su i t e  101, Bradshaw Bldg. 
65 N. Orange  Avenue 
Or lando,  Florida 32801 
(305) 425-7676 

At to rney  for  Appellant  
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