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)
)
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)
)
) 

---------------) 

STATEMENT OF THE CASE AND FACl'S 

The respondents, Honeywell, Inc. and Aetna Casualty & Surety canpany 

("Honeywell"), the defendants in the trial court and the appellants in the 

District Court of Appeal, Third District, file this jurisdictional brief 

opposing the invocation by the petitioners Trend Coin canpany and Precious 

Metal Brokers, Inc. ("Trend") of this Court's discretionary jurisdiction. The 

facts, for the purposes of determining whether the decision below "expressly 

and directly conflict[s] with the decision of another district court of appeal 

or of the Supreme Court on the same question of law"Y are those which appear 

• in the district court's opinion.l( 

• 

• .!I Flor ida Consti tution, Article V, Section 3 (b) : Rule 
9.030 (a) (2) (A) (IV), Fla.R.App.Proc. 

y See, e. g., Jenkins v. State, 385 So.2d 1356, 1359 (Fla. 
1980): Commerce National Bank in Lake Worth v. Safeco 
Insurance Co. of America, 284 So.2d 205, 207 (1972) and 
Boulevard National Bank of Miami v. Gulf American Land 
Corp., 189 So.2d 628, 629 (Fla. 1966). 
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The facts recited in the opinion below show that Trend suffered a 

burglary loss fran its premises "of part of its stock of jewelry, gold and 

silver". (A. 1). It is not a fact, as Trend asserts on page 1 of its brief, 

that "$8,037,674.59 worth of jewelry and precious metals were sto1en".11 It 

is true that the jury returned a verdict "awarding canpensatory damages of 

IlX>re than $8 million ••• " (A. 2), but that verdict, having been reversed on 

the ground that the tr ia1 oourt erroneously excluded Honeywell's expert 

accounting testwny (A. 2-3), jj clearly does not establish as a fact that 

the stolen property was worth what Trend claims it was worth. In the present 

posture of this case, the asserted value of $8,037,674.59 is nothing IlX>re than 

Trend's unsubstantiated claim, subject to being oontroverted by Honeywell's 

evidence on remand. 

On the asserted oonflict relating to pre-judgment interest, the 

entire holding of the district oourt is embraced in four short sentences: 

We also find error in the trial oourt's award of 
prejudgment interest on an unliquidated claim. 
Trend argues that interest is proper where the 
exact pecuniary loss can be ascertained by refer
ence to market price or market value, citing 
Su11ivan v. Md-ii11an, 37 Fla. 134, 19 So. 340 
(1896) • Here, however, the exact loss cannot be 

For that matter, it is not an established fact that Trend's 
premises were "broken into", as Trend asserts. The method 
by which the burglars obtained entry to the premises is not 
disclosed by the opinion below. 

Trend concedes, at pages 1-2 of its brief, that the reversal 
for a new tr ia1 on damages does not give arise to any 
jurisdictional conflict. In the process of making this 
concession, Trend attempts to impugn the validity of the 
holding by asserting its belief that the reversal "was a 
gross interference with the trial court's discretion and a 
flaunting [sic] of the harmless er ror rule." This unwar
ranted assertion has no proper place in a j ur isdictiona1 
brief and should be disregarded by this Court. 
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•� 
ascertained because the quantity of precious metal 
lost is in dispute. See Alarm Systems of Florida, 
Inc. v. Singer, 380 So.2d 1162 (Fla. 3d DCA 1980). 

• The holding on which Trend relies for its asserted collateral source 

conflict is contained in two sentences: 

On retrial, excluded evidence that Trend valued its 

• inventory at $1. 6 million in an application for 

• 

insurance is admissible to impeach subsequent 
statements pertaining to the value of the loss. 
Whether Trend's president signed a blank contract 
which was canp1eted by an insurance agent or 
whether he himself filled in the amounts presents a 
question of fact for jury determination. (A. 3). 

Trend asserts that the district court "did not dispute that the 

insurance was a collateral source benefit" (Trend's brief, page 2), and des

• cribes the opinion as holding "that relevancy for impeachment purposes 

overrides the collateral source rule" (Trend's brief page 3). The fact is 

that the district court did not undertake any discussion of the collateral 

• source rule. As shown by the portion of the opinion just quoted, the court 

merely held that Honeywell will be entitled to show on remand that Trend 

submitted an application for insurance in which it valued its inventory at 

• $1. 6 million, that this evidence is admissible to impeach subsequent state

ments by Trend about the value of the loss, and that the conflicts in the evi

dence about who filled in the amounts is a question of fact for the jury.

• Trend's statement of the case and facts is objectionable not only 

because it relies on "facts" not established by the record and not evident 

fran the opinion below, but also because it is interspersed with argument

• about the asserted conflicts. For the purposes of this jurisdictional brief, 

Honeywell relies on the limited facts and procedural history appearing in the 

opinion below, the pertinent portions of which have been SUIIJnarized above. 

• 
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•� 
Honeywell will reserve discussion of the argumentative parts of Trend's state

ment for the argument portions of this brief. 

• JURISDICTlOOAL AIGJMENl' 

• 
Point I - No express and direct conflict with Jacksonville, T 

& K. W. gy Co. v. Peninsular Land, Transportation & 

Manufacturing Co., 27 Fla. 1, 9 So. 661 (1891), 
ZOrn v. Britton, 120 Fla. 304, 162 So. 879 (1935), 
Jackson Grain Co. v. Hoskins, 75 So.2d 306 (Fla. 
1954), or with other cases relied on by Trend under 
Point I. 

The action in Peninsular Land was to recover damages in trespass for 

• the negligent destruction of a hotel and other buildings b¥ a fire allegedly 

started fran burning coals and cinders emitted fran the SIlOkestack of the 

defendant railroad's looamotive, 9 So. at 663-664, 669. While the court held

• that the jury had been properly instructed on allowing pre-judgment interest 

in that case, the opinion cannot be fairly read as holding that a tort claim

ant is invariably entitled to have a jury instruction on pre-judgment interest 

• in all tort actions involving unliquidated damage to property, regardless of 

the reasons why the damages are unliquidated and regardless of the nature of 

the tort. In the Peninsular Land case, the buildings destroyed were readily

• identifiable, and their destruction was the result of a fire for which the 

defendant was directly responsible. In the present case, the quantity of the 

goods lost in the burglary was a major damage issue. Of the numerous facts 

• bear ing on this basic dispute, two were mentioned in the opinion below: (1) 

According to Honeywell's experts, Trend's records were so inadequate that 

estimates of value had to be based "on dollar amounts of purchases and sales

• rather than upon the weight and quality of the precious metals bought and 

sold" (A. 2), and (2) although Trend claimed a burglary loss of more than $8 

million, it had, on its insurance application, valued its entire inventory at 

• 
- 4 
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•� 
$1.6 million. (A. 3). Moreover, while the defendant in Peninsular Land was 

charged with the direct negligent destruction of the plaintiff's property, 

• Honeywell is not charged here with the conversion of Trend's property, and is 

therefore not necessarily liable for the entire loss. Rather, Honeywell's 

liability is limited to that portion of the burglary loss which is attribut

• able to the failure of the alarm system to perform as represented. The pos

sibility that the burglars would have absconded with scme of the merchandise 

regardless of the effectiveness of the alarm system adds to the uncertainty of 

• the aIIDunt for which Honeywell could be held liable. 

Over the many years since Peninsular Land was decided, this Court 

has not viewed the opinion - as does Trend - as a broad pronouncement that 

• pre-judgment interest is invariably recoverable in tort actions for loss or 

damage to property. Peninsular Land appears to have been cited by this Court 

only four times on the issue of pre-judgment interest, and has not been cited 

• b¥ any Florida appellate courts since 1935.j( 

• 

• 
See, Shepherd's Florida Citations, Case Edition, 1977, with 
supplements. In Sullivan v. McMillan, 37 Fla. 134, 19 So. 
340 (the case cited by the district court below as having 
been relied on by Trend), this Court cited Peninsular Land 
as an instance in which it had "allowed interest on an 
unliquidated claim for damages ••• ". However, this Court in 
Sullivan went on to hold that the case before it "falls 
within the rules stated, that the damages could be readily 

• 

liquidated and ascertained ~ the jury ~ simple 
computation, and that the plaintiffs were entitled to 
interest thereon". (19 So. at 343; emphasis added). The 
other cases which have cited Peninsular Land on pre-judgment 
interest are Griffing Bros. Co. v. Winfield, 53 Fla. 589, 43 
So. 687, 691 (1907); Farrelly v. Heuacker, 118 Fla. 340, 159 
So. 24, 25-26 (1935) (indicating that interest is not 
allowable "on the amount of pure tort verdict prior to 
rendition"); and Zorn v. Britton, 120 Fla. 304, 162 So. 879, 
880-881 (1935). 

• (cont'd) 

•� 
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•� 
Much of the foregoing discussion applies with equal force to the 

other purported conflicts asserted by Trend. In ZOrn, 162 So. at 880-881, the 

• court held that it was error to instruct a jury to add pre-judgment interest 

• 

to an award for both personal injury and damage to property arising out of an 

automobile collision. The ZOrn Court cited Peninsular Land as an instance in 

which it had "upheld interest on damages to property and for breach of con

• 

tract fran the date of the accrual of the cause of action", and corrected the 

trial court's error by ordering a remittitur of one half the interest. In 

ZOrn, however, it does not appear that there was any dispute about the quant

• 

ity of the property involved - one autarobile belonging to the plaintiff was 

damaged, and there was presumably evidence regarding the extent of the damage 

or the cost of repair. The court's approval of jury-assessed pre-judgment 

• 

interest on that type of an award does not give rise to any express, direct 

irreconcilable conflict with the present case, where the quantity of the 

stolen property is in sharp dispute. 

The case of Jackson Grain Co. v. Hoskins, 75 So.2d 306 (Fla. 1954) 

approved the allowance of pre-judgment interest on a claim based on a varietal 

• difference in seeds furnished by a wholesaler to a farmer. The court deter

• 
In 1941, this Court may have tacitly abandoned the 
prejUdgment interest holding of Peninsular Land. In Skinner 

• 

v. Ochil tree, 148 Fla. 705, 5 So.2d 605, 608 (1941), the 
court held that it was error in a personal injury case to 
instruct the jury on pre-judgment interest and made the 
unqualified statement that: "In tort actions, interest runs 
from the judgment." In support of that holding, the court 
cited Latta v. New Orleans & M. W. Ry. Co., 131 La. 272,59 
So. 250 (1912). The Latta case, on facts virtually 
indistinguishable from those in Peninsular Land, held that 
interest on a claim for property damages reSUlting from a 
fire caused by a railroad locomotive should be allowed only 
from the date of the judgment.

• 
- 6 
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•� 
mined, in that particular type of action based on implied warranty and a per 

se violation of Florida's seed-labeling act, that a jury could award pre

• judgment interest. In reviewing prior authorities on the subject, the court 

• 

noted that it had approved the recovery of pre-judgment interest" [i] n actions 

growing out of contract and in sane actions in tort" (75 So.2d at 310, empha

sis supplied), but had consistently disallowed it in personal injury 

• 

actions. The court's observation that pre-judgment interest has been approved 

in "sane" actions in tort other than personal injury actions does not aroc>unt 

to a judicial declaration that pre-judgment interest is invariably recoverable 

in all tort actions for property damage. Again, as with the other cases on 

which Trend relies, the holding that prejudgment interest was recoverable in 

• the particular case before this court does not give rise to an express and 

• 

direct conflict with the holding in the present case, based on dissimilar 

facts and theories of recovery. 

The decision below plainly is not in express and direct conflict 

• 

with the five cases cited on page 6 of Trend's brief. Those cases deal with 

contract damages and the limited circumstances under which a trial judge can 

provide for pre-jUdgment interest where the matter has not been considered by 

a jury. Since the facts and legal questions in those cases differ fran those 

of the present case, the express and direct conflicts for which Trend contends 

• do not exist. 

A United States district court in Tennessee, applying Florida law, 

examined this Court's early decisions on prejudgment interest, including ZOrn, 

• Jackson Grain, and Griffing Bros. Co. v. Winfield, 53 Fla. 589, 43 So. 687 

(1907), on which Trend relies. The court in Tampa Electric Co. v. Nashville 

Coal Co., 214 F. Supp. 647 (M.D. Tenn. 1963) effectively concluded that those 

•� 

•� 
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• 

early decisions did not conflict with, but supported, the current Florida law 

as expressed in 9 Fla.Jur., Damages (1956), §86 as follows: 

As a general rule, interest cannot be recovered on 

• 

unliquidated claims or demands, as the person 
liable can be in no default for not paying where he 
does not know the sum he owes. *** However, exceJr 
tions to this rule are recognized. Thus, interest 
is allowed as part of the damages where the demand, 
though unliquidated, is capable of ascertainment by 
mere canputation, or by ~~ference to we11-estab
lished standards of value.~ 

The distr ict court's decision here is in no way inconsistent wi th

• the prevailing Florida law on the subject of pre-judgment interest, and there 

is no express and direct conflict upon which to predicate this Court's juris

diction.

• 
Point II - No express and direct conflict with Bergen 

Brunswick Corp. v. State Department of Health and 
Rehabilitative Services, 415 So.2d 765 (Fla. 1st 
OCA 1982)

• The action in Bergen was for conversion of funds derived fran a 

contractual arrangement, and the court's discussion of pre-judgment interest 

ooomenced with the observation that such interest may be awarded in conversion

• and ex contractu actions. The court's discussion of a verdict liquidating a 

claim and thereby rendering it subject to pre-judgment interest should be 

considered in the legal context out of which the question arose. Viewed in

• that context, there is no express and direct conflict with the holding in the 

present case, which did not involve a conversion of funds, but damages for 

loss of property.

• 
if� Id. at 657. The quoted section is now contained, with minor 

modifications, in 17 Fla. Jur.2d, Damages S83 (1980).

• 
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• 

If the prerequisites for submitting a pre-judgment interest issue to 

the jury are otherwise met, as in the Bergen-Brunswick claim for conversion of 

lOOnies, then a jury verdict may have the effect, as stated in Bergen

• 

Brunswick, of fixing the amount of damages as of a prior date. It does not 

follow, however, that in all claims for property damage, regardless of the 

type of claim and the nature and quality of the proof of damages, that a jury 

• 

verdict fixes the amount of damages so as to invariably require an award of 

pre-judgment interest. If two cases are distinguishable in their controlling 

factual elements, or if the points of law settled by them are not the same, 

• 

then no conflict exists as a basis for this Court's jurisdiction. Kyle v. 

Kyle, 139 So.2d 885, 887 (Fla. 1962). Under that principle, the Third 

District's decision does not conflict with Bergen-Brunswick or with any of the 

other cases on which Trend relies. 

• 
Point III - No express and direct conflict with Williams v. 

Pincanbe, 309 So.2d 10 (Fla. 4th OCA 1975); 
Grossman v. Beard, 410 So.2d 175 (Fla. 2d OCA 
1982), or with Clark v. Tampa Electric Co., 416 
So.2d 475 (Fla. 2d OCA 1982). 

Grossman and Williams simply held, on their particular facts, that 

• reversible error was oammitted in permitting defendants to introduce evidence 

of social security, workman's compensation, or welfare benefits for the pur

pose of casting doubt on a plaintiff's IOOtivation to return to work. The 

• Clark case held that prejudicial error was carmitted in permitting in the 

defense attorney in a personal injury case to ask a series of damaging and 

impermissible questions which could have induced the jury to believe that the

• personal injury plaintiff was receiving more incane after the accident than 

before. All three cases relied on Cook v. Eney, 277 So.2d 848 (Fla. 3d OCA 

1973), which stated that "in most instances the presence of benefits inuring

• 
- 9 

•� 



•� 

• 

to the plaintiff as a result of his injuries is not a proper oonsideration for 

the jury." (277 So.2d at 850; emphasis added). The application in these 

cases of the balancing test, weighing probative value of relevant evidence 

• 

against potential prejudice from oollateral source evidence, does not estab

lish an invariable rule that all relevant evidence which may incidentally 

involve oollateral source benefits must be automatically eXCluded. Under the 

• 

facts of the present case, the district oourt determined that Trend's evalua

tion of its entire inventory at $1.6 million in its insurance application was 

admissible to impeach its subsequent claims that it lost IlDre than $8 million 

• 

of its inventory in the burglary. This holding clearly creates no express and 

direct oonflict with decisions of other district oourts of appeal involving 

wholly dissimilar facts. 

CONCLUSlOO 

Since there is no express and direct oonflict with any prior deci

• sion of this Court or of another district oourt of appeal, this Court lacks 

jurisdiction. The attempt to invoke this Court's discretionary jurisdiction 

should therefore be denied. 

• 

• 

• 

• 
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