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PRELIM1 NARY STATEMENT 

This br ief  r e f e r s  t o  the  S t a t e  of F lo r ida  as  "Appellee"; and 

t o  J e f f r e y  A. Muehleman a s  "Appellant"; and t o  t h e  Record on 

Appeal a s  "R" followed by the  appropr ia te  page number. The 

record c o n s i s t s  of s ix teen  volumes and a  supplement. 

STATEMENT OF THE CASE AND FACTS 

The S t a t e  accepts Appe l l an t ' s  Statement of the  Case and 

Facts as a  s u b s t a n t i a l l y  accura te  account of the  proceedings 

below with such exceptions or  add i t ions  as  s e t  f o r t h  in  the  

Argument por t ion  of t h i s  Br ief .  



SUMMARY OF THE ARGUMENT 

The t r i a l  c o u r t  c o r r e c t l y  denied A p p e l l a n t ' s  Motion t o  

Suppress .  H i s  s t a t emen t s  t o  t h e  i n v e s t i g a t i n g  o f f i c e r s  were 

vo lun ta ry .  They were n o t  t h e  product  of an i l l e g a l  a r r e s t .  

Nei ther  was h i s  a r r e s t  i l l e g a l .  

Informant Ronald Rewis was no t  a  s t a t e  agent .  I f  he was, he  

only became one a f t e r  Appel lant  vo lun teered  t h e  i nc r imina t ing  

d e t a i l s  of t h e  murder of E a r l  Baughman. 

Appel lant  had no reasonable  expec t a t i on  of pr ivacy i n  t h e  

open and a c c e s s i b l e  garage where he was temporar i ly  s l eep ing .  He 

consented t o  an i n i t i a l  s ea rch .  The garage owners, t h e  

Woodwards, subsequent ly  consented t o  another  search .  Phys ica l  

evidence taken from t h e  garage was thus  admiss ib le .  ( I s s u e  I )  

a Appel lant  has  no t  submitted t o  t h e  t r i a l  cou r t  a  motion t o  

withdraw h i s  g u i l t y  p lea .  He thus  f a i l s  t o  p roper ly  preserve  any 

cha l lenge  on d i r e c t  appeal  t o  t h e  vo lun ta ry  and i n t e l l i g e n t  

c h a r a c t e r  of h i s  p l ea .  

S u b s t a n t i a l ,  competent evidence,  a s i d e  from A p p e l l a n t ' s  own 

admiss ions ,  support  h i s  p l e a ,  convic t  ion and sen tence .  ( I s s u e  

11)  

Appe l l an t ' s  vo lun ta ry  absence and waiver  of presence by h i s  

a t t o r n e y  a t  a  Motion t o  Suppress hea r ing  and ju ry  charge 

conference p r e s e n t s  no e r r o r .  ( I s s u e  111) 

Appellant  f a i l s  t o  p roper ly  preserve  f o r  appeal  h i s  

cha l lenge  t o  t h e  admission of t h e  J u v e n i l e  S o c i a l  H i s t o r y  ("JSH") 

Report .  



I t  was, i n  any even t ,  admiss ib le .  Appel lan t '  s  p s y c h i a t r i c  

@ test imony exper t  wi tness  used it  i n  fo rmula t ing  h i s  opinion of 

Appel lan t .  The S t a t e  used i t  t o  impeach him. ( I s s u e  IV) 

The t r i a l  c o u r t  p rope r ly  admit ted r e b u t t a l  test imony from 

t h r e e  I l l i n o i s  policemen concerning a  number of o f fenses  

Muehleman a l l e g e d l y  committed i n  I l l i n o i s ,  a s  wel l  a s  t h e  taped 

s ta tement  of Richard Wesley. Appel lant  by-passed h i s  oppor tun i ty  

t o  cross-examine Wesley. There was no Bruton v i o l a t i o n .  ( I s s u e s  

v- VI) 

The t r i a l  c o u r t  p rope r ly  re fused  t o  admit a  copy of a  

newspaper a r t i c l e  d e t a i l i n g  A p p e l l a n t ' s  confess ion.  Appel lant  

dec l ined  t o  c a l l  t h e  r e p o r t e r  who wrote i t  d e s p i t e  h i s  

a v a i l a b i l i t y .  

The t r i a l  cou r t  p roper ly  s t r u c k  the  test imony of A p p e l l a n t ' s  

grandmother f o r  l ack  of re levancy.  

On cross-examinat ion Appellant  i n  f a c t  impeached Ronald 

Rewis on t h e  p r e c i s e  p o i n t  he  claims d e n i a l  of admission of a  

p a r t i c u l a r  t r a n s c r i p t  denied him t h e  oppor tun i ty  t o  do. 

There were no Locket t  o r  Eddings v i o l a t i o n s  ( I s s u e  VII)  . 
Appellee c o n t e s t s  A p p e l l a n t ' s  c h a r a c t e r i z a t i o n  of s e v e r a l  of 

t h e  p r o s e c u t o r ' s  remarks on c l o s i n g  argument. He demonstrates no 

r e v e r s i b l e  e r r o r .  ( I s s u e  VII I )  

The t r i a l  cou r t  cou r t  need no t  i n s t r u c t  j u r o r s  on 

aggrava t ing  and m i t i g a t i n g  c i rcumstances  f o r  which t h e r e  i s  no 

suppor t ing  evidence.  I t  p roper ly  i n s t r u c t e d  t h e  j u ry  

accord ing ly .  



The t r i a l  cou r t  p roper ly  def ined  "premedi ta t ion"  i n  

@ connect ion with  i t s  i n s t r u c t i o n  t h e  "co ld ,  c a l c u l a t e d  and 

premedi ta ted"  c i rcumstance.  ( I s s u e  IX) 

I t  did  no t  improperly cons ider  h i s  l ack  of remorse i n  

aggrava t ion .  I t s  f i n d i n g s  supported t h e  conclusion i t  reached. 

Appel lant  e r roneous ly  equates  a  f a i l u r e  t o  f i n d  c e r t a i n  

s t a t u t o r y  and non- s t a tu to ry  m i t i g a t i n g  circumstances w i th  a  

f a i l u r e  t o  cons ider  t he  evidence Appel lant  submitted i n  suppor t  

of them. The t r i a l  cou r t  p roper ly  considered a l l  r e l e v a n t  

evidence and exerc i sed  i t s  f u n c t i o n  a s  f a c t  f i n d e r .  Appel lant  

would usurp t h a t  f u n c t i o n .  ( I s s u e  X) 



ARGUMENT 

ISSUE I 

THE COURT BELOW ERRED I N  REFUSING TO SUPPRESS 
STATEMENTS JEFF MUEHLEMAN MADE TO LAW 
ENFORCEMENT AUTHOR1 TI ES , TO STATE AGENT 
RONALD REWIS , AND TO REPORTER CHRISTOPHER 
SMART, AS THE STATEMENTS WERE THE FRUIT OF AN 
ILLEGAL WARRANTLESS ARREST, AND SOME WERE 
OBTAINED I N  VIOLATION OF MUEHLEMAN'S RIGHT TO 
COUNSEL AND RIGHT TO REMAIN SILENT. 

THE COURT BELOW ERRED I N  REFUSING TO SUPPRESS 
PHYSI CAL E V I D E N C E  OBTAINED FROM MUEHLEMAN AND 
HIS GARAGE APARTMENT, AS SUCH EVIDENCE WAS 
THE FRUIT OF AN ILLEGAL ARREST, AND WAS 
OBTAINED WITHOUT A WARRANT I N  VIOLATION 
OF MUEHLEFMN'S RIGHT TO BE FREE FROM 
UNREASONABLE SEARCHES A N D  SEI ZURES . 

A. S t a t e m e n t s  

A p p e l l a n t  was - n o t  u n d e r  a r r e s t  f rom t h e  moment Deputy L i o n s  

grabbed  h i s  arm. H e  f a i l s  t o  e s t a b l i s h  e l e m e n t s  one  and t h r e e  of 

a n  a r res t  se t  o u t  i n  h i s  own s u p p o r t i n g  a u t h o r i t y  f o r  t h e  

p r o p o s i t i o n :  Melton v .  S t a t e ,  75 So.2d 291 ,  294 ( F l a .  1954)  . l  

T e r r y  v .  Oh io ,  392 U.S. 1 ,  8 8  S .C t .  1868 ,  20 L.Ed.2d 889 

(1968)  a d o p t s  a d u a l  i n q u i r y  f o r  e v a l u a t i n g  an  i n v e s t i g a t i v e  

s t o p :  

An a r res t  i n v o l v e s  t h e  f o l l o w i n g  e l e m e n t s :  ( 1 )  A p u r p o s e  o r  
i n t e n t i o n  t o  e f f e c t  an arrest  u n d e r  a r e a l  o r  p r e t e n d e d  
a u t h o r i t y ;  ( 2 )  An a c t u a l  o r  c o n s t r u c t i v e  s e i z u r e  o r  d e t e n t i o n  of 
t h e  p e r s o n  t o  be a r r e s t e d  by a p e r s o n  h a v i n g  p r e s e n t  power t o  
c o n t r o l  t h e  p e r s o n  a r r e s t e d :  ( 3 )  A communication by t h e  a r r e s t i n g  
o f f i c e r  t o  t h e  p e r s o n  whose arrest  is  s o u g h t ,  of an i n t e n t i o n  o r  
p u r p o s e  t h e n  and t h e r e  t o  e f f e c t  a n  a r r e s t ;  and (4 )  An 
u n d e r s t a n d i n g  by t h e  p e r s o n  whose a r res t  i s  s o u g h t  t h a t  it is t h e  
i n t e n t i o n  of t h e  a r r e s t i n g  o f f i c e r  t h e n  and t h e r e  t o  a r r e s t  and @ d e t a i n  him. M e l t o n ,  s u p r a ,  a t  294 



( a )  whe the r  t h e  o f f i c e r ' s  a c t i o n  w a s  j u s t i f i e d  a t  
i t s  i n c e p t i o n ,  and  

( b )  w h e t h e r  i t  w a s  r e a s o n a b l y  r e l a t e d  i n  s c o p e  t o  
t h e  c i r c u m s t a n c e s  which j u s t  i f  i e d  t h e  
i n t e r f e r e n c e  i n  t h e  f i r s t  p l a c e .  

T e r r  , 392 U.S. a t  20 
emphasis  added)  7- 

A p p e l l a n t  does  n o t  c o n t e s t  t h e  j u s t i f i c a t i o n  f o r  a T e r r y  

s t o p .  H i s  argument i s  t h a t  t h e  s t o p  exceeded  ~ e r r y ' s  s c o p e .  

( A p p e l l a n t ' s  I n i t i a l  B r i e f ,  P.  20) 

A p p e l l a n t  c i t e s  a  l i n e  of c a s e s 2  f o r  t h e  p r o p o s i t i o n  t h a t  

h i s  s u b s e q u e n t  arrest  f o r  o b s t r u c t i o n  by f a l s e  i n f o r m a t i o n  does  

n o t  c u r e  t h e  i l l e g a l i t y  of t h e  i n i t i a l  d e t e n t i o n .  

However, - h e  f a i l s  t o  e s t a b l i s h  t h e  i l l e g a l i t y  of t h e  i n i t i a l  

d e t e n t i o n :  

The f l a w  i n  h i s  p o s i t i o n  i s  t h a t  h e  a r g u e s  unde r  a l i n e  of 

c a s e s  concerned  w i t h  t h e  e v e n t s  d u r i n g  t h e  d e t e n t i o n :  Dunaway v .  

New York, 442 U.S. 200 ,  99 S . C t .  2248,  60 L.Ed.2d 824  ( 1 9 7 9 ) ~ ;  

and  F l o r i d a  v .  R o y e r ,  460 U.S. 491 , 103  S . C t .  1319 ,  75 L.Ed.2d 

229 ( 1 9 8 3 ) ~ .  

2  A p p e l l a n t ' s  I n i t i a l  B r i e f ,  P.  2 2 ;  Ward v .  S t a t e ,  453 So.2d 
51 7  ( F l a .  2d DCA 1 9 8 4 ) ;  Knoble v .  S t a t e ,  399 So .2d  8 5  ( F l a .  1st 
DCA 1 9 8 1 ) ;  Johnson v .  Un i t ed  S t a t e s ,  333 U.S. 1 0 ,  68 S .C t .  3 6 7 ,  
92 L.Ed.436 (1 948)  ; Mel ton ,  s u p r a .  

3  The p e r t i n e n t  f a c t s  r e l i e d  on by t h e  Cour t  i n  Dunaway were 
t h a t  (1 )  t h e  d e f e n d a n t  w a s  t a k e n  from a  p r i v a t e  d w e l l i n g ;  ( 2 )  h e  
w a s  t r a n s p o r t e d  u n w i l l i n g l y  t o  t h e  p o l i c e  s t a t i o n ;  and (3 )  h e  
t h e r e  w a s  s u b j e c t e d  t o  c u s t o d i a l  i n t e r r o g a t i o n  r e s u l t i n g  i n  a 
c o n f e s s i o n .  Dunaway, 442 U.S. a t  212. 

4  Ro e r ,  s u p r a ,  f o c u s e d  on t h e  d e f e n d a n t  ' s con£ inement i n  a 
sma 9- 1 a i r p o r t  room f o r  q u e s t i o n i n g .  

-6- 



However, any s t a t e m e n t s  h e  gave came on ly  a f t e r  t h e  

i n v e s t i g a t i n g  o f f  i c e r ( s )  d i d  i n  f a c t  a r r e s t  him f o r  o b s t r u c t i o n  

of j u s t i c e  by f a l s e  i n f o r m a t i o n ;  and a f t e r  they  had b o t h  informed 

him they  wanted t o  t a l k  t o  him a b o u t  v i c t i m  Baughman' s 

d i s a p p e a r a n c e  and read  him Miranda warnings  (R 9 7 ) .  

The i n v e s t i g a t o r ( s )  : 

Learn  A p p e l l a n t ' s  name (R 581) ; s p o t  him (R 582) ; s e e  him 

a t t e m p t  t o  cover  h i s  f a c e  (R 5 8 2 ) ;  jump off  h i s  b i c y c l e  and t u r n  

a round ;  g r a b  him; a s k  him h i s  name; r e c e i v e  an  a l i a s  f o r  an  

answer (K 582-583) ; p a t  him down; p u t  him i n  t h e  back of t h e  

p o l i c e  c r u i s e r  (R 5 8 3 ) ;  and p l a c e  him under  a r r e s t  f o r  

o b s t r u c t i o n  by f a l s e  i n f o r m a t i o n  (R 583,  606) .  

Thus: Royer and Dunaway a r e  s imply  i n a p p o s i t e  t o  t h i s  c a s e .  

I n  l i g h t  of A p p e l l a n t ' s  concess ion  of j u s t i f i c a t i o n  f o r  t h e  s t o p ,  

t h e  i n v e s t i g a t i n g  o f f i c e r s  a c t e d  w e l l  w i t h i n  t h e  c o n s t i t u t i o n a l  

scope  of T e r r y .  

N e i t h e r  d i d  t h e  t r i a l  c o u r t  e r r  i n  r e f u s i n g  t o  s u p p r e s s  

A p p e l l a n t ' s  s t a t e m e n t s  of May 1 7 ,  1983, May 1 8 ,  1983,  J u n e  8 ,  

1983 and J u n e  1 0 ,  1983 because  A p p e l l a n t  invoked h i s  r i g h t  t o  

remain s i l e n t  on  May 9  (R 568) .  

Michigan v .  Mosely, 423 U.S. 9 6 ,  96 S .Ct .  321. 46 L.Ed.2d 

313 (1975) does indeed demand t h a t  once a de fendan t  invokes h i s  

r i g h t  t o  remain s i l e n t ,  l a w  enforcement  o f f i c i a l s  must 

s c r u p u l o u s l y  honor t h a t  r i g h t .  

However, A p p e l l a n t  c i t e s  Mosely o u t  of c o n t e x t .  Mosely a l s o  

makes c l e a r  t h a t :  



[Miranda c a n n o t ]  be r e a d  t o  c r e a t e  a p e r  s e  
p r o s c r i p t i o n  of indef  i n i t e  d u r a t i o n  upon any 
f u r t h e r  q u e s t i o n i n g  by any p o l i c e  o f f i c e r  on 
any s u b j e c t ,  once  t h e  p e r s o n  i n  c u s t o d y  h a s  
i n d i c a t e d  a d e s i r e  t o  remain s i l e n t .  

Mosely,  46 L.Ed.2d a t  321 .  

S e e  a l s o :  Mosely,  46 L.Ed.2d a t  321 , f o o t n o t e  n i n e  ( 9 )  ; and 

Edwards v.  A r i z o n a ,  451 U.S. 477 ,  a t  484-485,  101 S .C t .  1880 ,  68 

L.Ed.2d 378 (1981) .  

A p p e l l a n t ' s  May 1 7 ,  1983 s t a t e m e n t  is  p u r s u a n t  t o  a  w r i t t e n  

w a i v e r  (K 569) .  

A p p e l l a n t ' s  May 1 8 ,  1983 ,  J u n e  8 ,  1983 and J u n e  1 0 ,  1983 ,  

s t a t e m e n t s  a r e  p u r s u a n t  t o  w r i t t e n  w a i v e r s .  A p p e l l a n t  i n i t i a t e d  

t h e  i n t e r v i e w s  l e a d i n g  t o  t h e s e  l a s t  t h r e e  s t a t e m e n t s  (R 

569-570) .  

The s t a t e m e n t s  by inma te  Rona ld  Rewis  b e a r  no t a i n t  of an 

i l l e g a l  a r r e s t .  N e i t h e r  d i d  t h e i r  u s e  v i o l a t e  A p p e l l a n t ' s  

p r i v l e g e  a g a i n s t  s e l f  i n c r i m i n a t i o n  and h i s  r i g h t  t o  c o u n s e l .  

Johnson v.  S t a t e ,  438 So.2d 774 ( F l a .  1983) i s  on p o i n t  and  

d i s p o s e s  A p p e l l a n t ' s  a rgument .  Johnson  c l a imed  t h a t  t h e  t r i a l  

c o u r t  s h o u l d  have  s u p p r e s s e d  a f e l l o w  i n m a t e ' s  t e s t i m o n y  as t o  

J o h n s o n ' s  a d m i s s i o n s  of g u i l t ,  u n d e r  Un i t ed  S t a t e s  v .  Henry ,  447 

U.S. 264 ,  100 S .C t .  2183,  65 L.Ed.2d 115  ( 1 9 8 0 ) ,  and Malone v .  

S t a t e ,  390 So.2d 338 ( F l a .  1 9 8 0 ) ,  c e r t .  d e n i e d ,  450 U.S. 1034 ,  -- 

101 S .C t .  1249 ,  68 L.Ed.2d 231 ( 1 9 8 1 ) ,  because  t h e  o t h e r  i nma te  

had become a  s t a t e  a g e n t .  



The inmate, Smith ,  had worked a s  an 
informant f o r  t h e  s h e r i f f ' s  department 
s e v e r a l  months p r i o r  t o  t h e  i n c i d e n t s  a t  
i s s u e  he re .  A f t e r  meeting Johnson by chance 
and having a  ca sua l  conversa t ion  wi th  him, 
Smith contac ted  t h e  d e t e c t i v e  he had 
prev ious ly  worked f o r  and t o l d  him what 
Johnson had s a i d .  -This d e t e c t i v e  contac ted  
t h e  two d e t e c t i v e s  working on Johnson 's  ca se ,  
who a l s o  spoke wi th  Smith. Smith was moved 
t o  s e v e r a l  d i f f e r e n t  c e l l s  and even tua l ly  
wound up i n  one nex t  t o  Johnson ' s  c e l l .  He 
took no te s  on h i s  conversa t ions  wi th  Johnson 
and turned them over t o  t h e  d e t e c t i v e s  
handl ing  Johnson 's  case .  

A t  t h e  hea r ing  on t h e  suppress ion  motion 
Smith and t h e  t h r e e  d e t e c t i v e s  t e s t i f i e d  t h a t  
Smith t a lked  t o  Johnson on h i s  own 
i n i t i a t i v e ,  wi thout  any prompting from t h e  
d e t e c t i v e s .  The d e t e c t i v e  t h a t  Smith 
o r i g i n a l l y  contac ted  s a i d  t h a t  he had t o l d  
Smith t h a t  i t  might be i n  Smi th ' s  b e s t  
i n t e r e s t  t o  w r i t e  down what Johnson s a i d .  
Smith,  on t h e  o t h e r  hand,  t e s t i f i e d  t h a t  he  
decided t o  t ake  n o t e s ,  s o l e l y  on h i s  own, 
because he had t r o u b l e  remembering t h i n g s .  
The o t h e r  d e t e c t i v e s  s t a t e d  t h a t  they had no t  
t o l d  Smith t o  t a l k  t o  Johnson o r  t o  t ake  
no te s .  Smith t e s t i f i e d  t h a t  he  thought he  
had been moved t o  t h e  i s o l a t i o n  c e l l  nex t  t o  
Johnson ' s  because he  had been i n j u r e d  and 
because he  had had a  bad argument wi th  a  
counselor .  

A f t e r  hea r ing  both s i d e s '  tes t imony,  t h e  
cou r t  found Malone d i s t i n g u i s h a b l e  from t h e  
i n s t a n t  case  and denied t h e  motion t o  
suppress .  A r u l i n g  on a  motion t o  suppress  
i s  presumptively  c o r r e c t ,  and a  reviewing 
cou r t  should i n t e r p r e t  t h e  evidence and 
deduct ions  drawn from t h e  evidence i n  a  
manner most f a v o r a b l e  t o  s u s t a i n i n g  t h e  t r i a l  
cou r t  r u l i n g .  McNamara v.  S t a t e ,  357 So.2d 
410 (F l a .  1978). Here,  t h e  t r i a l  cou r t  he ld  
t h a t  t h e  d e t e c t i v e s  did  n o t  d i r e c t  Smith,  
e i t h e r  d i r e c t l y  o r  s u r r e p t i t i o u s l y ,  t o  t a l k  
wi th  Johnson o r  t o  t ake  n o t e s  on t h e i r  
conversa t ions .  Henry and Malone d id  no t  
impose on t h e  p o l i c e  an a f f i r m a t i v e  duty  t o  
t e l l  an informer t o  s t o p  t a l k i n g  and n o t  
approach them aga in  nor  do they r e q u i r e  t h a t  
informers  be segrega ted  from t h e  r e s t  of a  
j a i l ' s  popula t ion .  We ag ree  with t h e  t r i a l  



c o u r t  t h a t  t h i s  c a s e  p r e s e n t s  a c l o s e  
q u e s t i o n  whether  Smith had become an  a g e n t  of 
t h e  s t a t e ,  b u t  we f i n d  t h e  r u l i n g  t h a t  h e  had 
n o t  t o  be suppor ted  by t h e  ev idence .  

Johnson,  s u p r a  a t  776,  (emphasis  added) .  

See a l s o :  M i l l e r  v .  S t a t e ,  41 5  So.2d 1262 a t  1263 ( F l a .  

1 982) 

The r e c o r d  i n d i c a t e s :  

I n i t i a l l y ,  A p p e l l a n t  approached Rewis and v o l u n t e e r e d  t h e  

i n c r i m i n a t i n g  i n f o r m a t i o n  (R 749) .  

A p p e l l a n t  f i r s t  asked Rewis f o r  a newspaper a r t i c l e  a b o u t  

t h e  d i s a p p e a r a n c e  of M r .  Baughman, t h e  v i c t i m  (R 736-737, 754) .  

Rewis a t t e m p t e d  t o  d i s c o u r a g e  A p p e l l a n t  from d i s c u s s i n g  what 

happened (R 738,  745-746, 755) .  N o n e t h e l e s s ,  A p p e l l a n t  e x p r e s s e s  

h i s  t r u s t  i n  Rewis and c o n t i n u e s  t o  d e t a i l  Baughman's murder (R 

738-744, 755) 

Rewis t h e n  goes t o  D e t e n t i o n  O f f i c e r  J a c o b s  (R 745,  755) .  

The o f f i c e r s  a d v i s e  Rewis n o t  t o  i n i t i a t e  any c o n v e r s a t i o n s  

(K 564,  566) .  

Appe l l ee  acknowledges t h a t  Rewis wore t h e  t a p e  r e c o r d e r  

a f t e r  i n v e s t i g a t o r s  asked him t o  do s o  (R 746-747).  

Appe l l ee  r e s p e c t f u l l y  submi t s  t h a t  R e w i s ' s  u s e  of a t a p e  

r e c o r d e r  no more makes him a  s t a t e  a g e n t  t h a n  d i d  in fo rmant  

S m i t h ' s  u s e  of pen and p a p e r  i n  t h e  Johnson c a s e .  

I f  however, t h i s  c o u r t  f i n d s  t h a t  t h e  p o i n t  a t  which Rewis 

p u t  on t h e  "bug" demarks h i s  move from independent  a g e n t  t o  

p o l i c e  a g e n t ,  t h e n  A p p e l l e e  a r g u e s  t h a t  h i s  own tes t imony  and 



recorded s ta tement  i s  s t i l l  admiss ib le  because it r e f l e c t s  

inf  ormat in  gathered p r i o r  t o  t h a t  p o i n t  (R 371 ) and makes c l e a r  

t h a t  Rewis had by then gleaned much inc r imina t ing  in£ ormat ion (R 

366-372). 

Appel lant  continued t o  t a l k  t o  Rewis a f t e r  Rewis went t o  t h e  

a u t h o r i t i e s  j u s t  t h e  same way he had t a lked  t o  Rewis be fo re  Rewis 

went t o  t h e  a u t h o r i t i e s .  Thus, u n l i k e  i n  Malone, A p p e l l a n t ' s  

s t a t emen t s  were n o t  d i r e c t l y  e l i c i t e d  by t h e  S t a t e ' s  s t ra tagem 

d e l i b e r a t e l y  designed t o  e l i c i t  an i nc r imina t ing  s t a t emen t .  

M i l l e r ,  supra  a t  1263. 

F i n a l l y :  Appel lant  advances a s  argument t h e  v i r t u a l l y  

unsupported and h igh ly  s p e c u l a t i v e  conclusion t h a t  h i s  confess ion  

t o  t h e  a u t h o r i t i e s  mot ivated h i s  confess ion  t o  t h e  newspaper 

r e p o r t e r .  Appellee c a t e g o r i c a l l y  r e j e c t s  t h i s  p r o p o s i t i o n .  

I n  summary: A p p e l l a n t ' s  a r r e s t  was l e g a l .  Ronald Rewis 

was no t  a  s t a t e  agent .  Any s t a t emen t s  Appel lant  gave 

i n v e s t i g a t i n g  o f f i c e r s  a f t e r  he  invoked h i s  r i g h t  t o  remain 

s i l e n t  he  gave a t  h i s  own behest  and /or  with a  w r i t t e n  waiver .  

Cannaday v. S t a t e ,  427 So.2d 723, 729 ( F l a .  1983). A l l  h i s  

s t a t emen t s  were admiss ib le .  

B .  Phys ica l  Evidence 

Appel lant  c o r r e c t l y  a n t i c i p a t e s  t h e  S t a t e ' s  p o s i t i o n  t h a t  

h i s  consent  j u s t i f i e d  t h e  i n i t i a l  s ea rch  of t h e  garage where he  

was s t a y i n g  (R 549, 608-609, 61 5 ,  682-683, 703) ; and t h a t  t h e  

consent  of garage owner Woodward j u s t i f i e d  t h e  second and t h i r d  

s ea rches  (R 554, 628-629, 798-798). a However, no i l l e g a l  a r r e s t  t a i n t s  A p p e l l a n t ' s  consent .  (See 

I s s u e  I-A). 



The Woodwards consen t  t o  s e a r c h  t h e  ga rage  was v a l i d  because  

@ a t  no t ime d i d A p p e l l a n t  e v e r h a v e e x c l u s i v e c o n t r o l o f  any 

p o r t i o n  of t h e  g a r a g e ;  a t  a l l  t imes  t h e  Woodwards had m a i n t a i n e d  

a c c e s s  t o  and common c o n t r o l  o v e r  t h e  g a r a g e  (R 6 2 8 ) ;  and 

A p p e l l a n t ' s  be long ings  were i n  open p l a i n  view. (R 627) .  

T h i s  honorab le  c o u r t  shou ld  t h e r e f o r e  a f f i r m  A p p e l l a n t ' s  

judgment and s e n t e n c e .  H i s  I s s u e  I i s  w i t h o u t  m e r i t .  



ISSUE 11 

JEFF MUEHLMAN'S CONVICTION AND SENTENCE 
SHOULD BE VACATED, AS THEY WERE PREDICATED 
UPON INADMI SSI BLE EVI DENCE . 

E l l e d g e  v .  Graham, 432 So.2d 35 ( F l a .  1983)  r e q u i r e s  

A p p e l l a n t  t o  submi t  a mot ion  t o  w i thd raw t h e  p l e a  t o  t h e  t r i a l  

c o u r t  i n  o r d e r  t o  p r o p e r l y  p r e s e r v e  any c h a l l e n g e  on d i r e c t  

a p p e a l  t o  t h e  v o l u n t a r y  and i n t e l l i g e n t  c h a r a c t e r  of h i s  p l e a ,  

n o t w i t h s t a n d i n g  Anderson v .  S t a t e ,  420 So.2d 574 ( F l a .  1 9 8 2 ) ,  

c i t e d  by A p p e l l a n t .  The Record  i s  devo id  of any s u c h  mot ion .  

I n  any e v e n t ,  s u b s t a n t i a l  compe ten t  e v i d e n c e  a s i d e  f rom 

A p p e l l a n t ' s  own a d m i s s i o n s ,  p r o v i d e  a b a s i s  f o r  h i s  p l e a ,  

c o n v i c t i o n  and s e n t e n c e  (R 6 3 4 ) .  

T h i s  e v i d e n c e  i n c l u d e s :  

Approximate ly  t h r e e  t o  f o u r  weeks p r i o r  t o  h i s  a r r e s t ,  

A p p e l l a n t  began l i v i n g  i n  a d e t a c h e d  g a r a g e  a t  J e f f  and  Marie 

Woodward's house .  (R 690--691) R i c h a r d  Wesley ,  Mar i e  Woodward's 

c o u s i n ,  i n t r o d u c e d  A p p e l l a n t  t o  t h e  Woodwards. (R 690)  Wesley 

and  A p p e l l a n t  c o n t e m p l a t e d  u s i n g  t h e  g a r a g e  t o  do a u t o  r e p a i r  

work and had made a p a r t i a l  r e n t  payment t o  t h e  Woodwards f o r  

t h a t  pu rpose .  (R 626 ,  630)  

On Sunday May 1 , 1983 ,  Baughman r a n  an  ad i n  t h e  newspape r  

r e q u e s t i n g  a  l i v e - i n  h e l p e r .  (R 651 ) 

On May 2 ,  1983 A p p e l l a n t  l ooked  i n  t h e  newspaper  f o r  a j o b ,  

t h e n  went  o u t  j o b  h u n t i n g .  (R 692) 

T h a t  same d a y ,  Baughman h i r e d  A p p e l l a n t  as a " h e l p e r " .  (R 



649-650, 659,  665,  672-673) . A p p e l l a n t  i d e n t i f  i e d  h imse l f  a s  

" J e f f  Wil l iams"  and wro te  t h i s  name down on a  s h e e t  i n  a  d a t e  

book (R 666-667);  and s a i d  h e  was from Chicago.  (R 665) 

The f o l l o w i n g  day,  A p p e l l a n t  took Baughman and ~ a u g h m a n ' s  

f r i e n d ,  V i r g i n i a  P e t e r s o n ,  t o  t h e  g r o c e r y  s t o r e .  (R 651) 

That  same day he r e t u r n e d  t o  t h e  Woodward r e s i d e n c e  t o  p i c k  

up h i s  be long ings .  (R 692) He was d r i v i n g  Baughman's 1961 

C a d i l l a c .  (K 693) 

A p p e l l a n t  t o l d  Mar ie  Woodward a b o u t  t h e  j o b  h e  had g o t t e n  

working f o r  an  o l d  man f o r  s i x t y  d o l l a r s  a  week p l u s  room and 

board .  (R 693) She  t e s t i f i e d  h e  s a i d  something a b o u t  d rugg ing  

t h e  o l d  man from month t o  month and b r i n g i n g  him around t h e  f i r s t  

of t h e  month t o  cash  h i s  check. (R 695) She d i d  n o t  t a k e  t h i s  

s t a t e m e n t  s e r i o u s l y .  (R 696) 

On Tuesday,  May 3 ,  A p p e l l a n t  asked R i c h a r d  Wesley t o  h e l p  

him commit t h e  murder.  He t o l d  Wesley he  p lanned t o  d r u g  t h e  o l d  

man, b e a t  him u p ,  and d i s p o s e  of t h e  body. Wesley i n i t i a l l y  t o l d  

t h e  de fendan t  he  would h e l p  b u t  l a t e r  became a f r a i d .  He n e v e r  

showed up t o  h e l p  t h e  de fendan t .  I n s t e a d ,  he  l e f t  town t h e  n e x t  

morning. (R 449-459) 

On Wednesday, May 4 ,  A p p e l l a n t  took Baughman and Baughman's 

l o n g  t ime f r i e n d ,  V i r g i n i a  P e t e r s o n ,  t o  t h e  bank where they  

cashed t h e i r  monthly s o c i a l  s e c u r i t y  checks .  (R 651-652) 

Baughman cashed two checks :  one f o r  f i v e  hundred twenty s i x  

d o l l a r s  and t h e  second f o r  one hundred d o l l a r s .  (R 652) .  L a t e r ,  

Baughman c a l l e d  h e r  and had A p p e l l a n t  d r i v e  him t o  h e r  house .  



While t h e  defendant wai ted i n  t h e  c a r ,  Baughman went i n s i d e  and 

gave h e r  most of t h e  money. (R 655) He f e l t  a  l i t t l e  b i t  s a f e r  

t h a t  she  had t h e  money because he had a  new housekeeper. (R 655) 

On Thursday morning, May 5 ,  M r .  Baughman was miss ing .  (R 

656, 668) The page i n  h i s  book on which h i s  he lpe r  had w r i t t e n  

h i s  name was t o r n  ou t .  (R 668-669) Baughman's bed was r u f f l e d ,  

and was not  l i k e  i t  normally was when he s l e p t  i n  i t .  (R 669) 

I n  t h e  k i t c h e n  t h e r e  was a  p l a t e  on t h e  t a b l e  wi th  a  l i t t l e  p i e c e  

of bread o r  something on i t .  (RT 670) Baughman's 1961 C a d i l l a c  

was gone. (R 656, 658) 

Appel lant  r e tu rned  t o  t h e  Woodward garage on Thursday 

morning. (R 697) He ind ica t ed  he was t a k i n g  a  vaca t ion  and 

a going n o r t h  t o  v i s i t  h i s  pa ren t s .  (R 697-698) He gave Marie 

Woodward an 1886 s i l v e r  d o l l a r  f o r  a  pack of c i g a r e t t e s  which he  

s a i d  Baughman gave him a long  wi th  a  handful  of change t o  go t o  

t h e  s t o r e .  (R 698) This  s i l v e r  d o l l a r  was i d e n t i f i e d  a s  

belonging t o  Baughman. (R 672) 

That n i g h t ,  she  saw a  t e l e v i s i o n  news s t o r y  about Baughman's 

d isappearance and t h a t  h i s  h i r e d  h e l p e r  was a  suspec t .  (R 701) 

She c a l l e d  t h e  S h e r i f f ' s  o f f i c e  t h e  nex t  morning and lea rned  t h a t  

Baughman l i v e d  where A p p e l l a n t ' s  employer l i v e d .  (R 701-702, 

693). Her husband a l s o  n o t i f i e d  t h e  s h e r i f f ' s  o f f i c e .  (R 703) 

When a r r e s t e d ,  Appel lant  possessed a  c i g a r e t t e  l i g h t e r ,  

i n s c r i b e d  with t h e  i n i t i a l s  "E.B."  (R 681) He i n i t i a l l y  gave 

them a  f a l s e  name. (R 681) 

A sea rch  of de fendan t ' s  belongings uncovered s e v e r a l  i tems 



taken from t h e  v ic t im.  (R 782-783, 823-824) • On May 14 ,  1983, E a r l  Baughman' s  body was found i n  t h e  t runk  

of h i s  C a d i l l a c  on a  S t .  Pe t e r sbu rg  S t r e e t .  (R 716, 785) 

An autopsy fol lowed.  (R 724) Medical Examiner Joan Wood 

found i n j u r y  c o n s i s t e n t  w i th  manual s t r a n g u l a t i o n .  (R 722-725) 

There were two p l a s t i c  bags of t h e  type used around newspapers i n  

Baughman' s  mouth. (R 723-724) 

Therefore ,  assuming only f o r  argument t h e  i nc lus ion  of 

inadmissable  s t a t emen t s  a s  a  p r e d i c a t e  f o r  t h e  judgment of 

c o n v i c t i o n ,  they do no t  " s u b s t a n t i a l l y  impair" t h a t  p r e d i c a t e .  

Anderson, supra  a t  576. 

a This  honorable c o u r t  should t h e r e f o r e  a f f i r m  A p p e l l a n t ' s  

judgment and sen tence .  His I s s u e  11 is wi thout  m e r i t .  



ISSUE 111 

JEFF MUEHLEMAN'S ABSENCE FROM PORTIONS OF THE 
PROCEEDINGS BELOW VIOLATED HIS CONSTITUTIONAL 
R I G H T  TO BE PRESENT. 

Appel lant  c la ims t h a t  h i s  absence from t h e  courtroom dur ing  

a  p r e - t r i a l  suppress ion  hea r ing  on May 1 , 1984 (R 578) and du r ing  

a  j u ry  charge conference (R 2428) v i o l a t e d  h i s  S i x t h  and 

Four teen th  Amendment c o n s t i t u t i o n a l  r i g h t  t o  be p r e s e n t .  

Franc is  v .  S t a t e ,  413 So.2d 1175 ( F l a .  1982).  

United S t a t e s  v.  Gagnon, 470 U.S. , 84 L.Ed.2d 486, 106 

S.Ct. (1 985) addressed t h e  absence of f o u r  defendants  from an 

in  camera d i scuss ion  between t h e  t r i a l  judge,  a  j u r o r ,  and a  

f i f t h  (co)defendant .  The purpose of t h e  d i scuss ion  was t o  

determine whether t h e  j u r o r  becamke pre jud iced  a g a i n s t  t h e  f i f t h  

co-defendant a f t e r  t h e  j u r o r  no t  i ced  him ske t ch ing  p o r t r a i t s  of 

t h e  j u ry .  

The Respondents claims v i o l a t  ions  of t h e i r  S  i x t h  Amendment 

r i g h t  t o  an i m p a r t i a l  j u r y  and t h e i r  Fed. R .  C r i m .  P. 43 r i g h t  t o  

be p re sen t  a t  a l l  s t a g e s  of t h e  t r i a l .  

I t  r e j e c t e d  t h e i r  argument. 

The c o n s t i t u t i o n a l  r i g h t  t o  presence i s  
roo ted  t o  a  l a r g e  e x t e n t  i n  t h e  Confron ta t ion  
Clause of t h e  S i x t h  Amendment, e . g . ,  I l l i n o i s  
v .  A l l en ,  397 U.S. 337, 25 L.Ed.2d 353, 90 
S.Ct.  1057, 51 Ohio Ops 2d 163 (1970),  but  we 
have recognized t h a t  t h i s  r i g h t  i s  p r o t e c t e d  
by t h e  Due Process  Clause i n  some s i t u a t i o n s  
where t h e  defendant i s  no t  a c t u a l l y  
con f ron t ing  wi tnes ses  o r  evidence a g a i n s t  
him. I n  Snyder v.  Massachuset ts ,  291 U.S. 
97,  78 L.Ed. 674, 54 S.Ct .  330,  90 ALR 575 
(1934) t h e  Court explained t h a t  a  defendant 
has a  due process  r i g h t  t o  be p re sen t  a t  a  



proceed ing  "whenever h i s  p r e s e n c e  has  a  - 
r e l a t i o n ,  r e a s o n a b l y  s u b s t a n t i a l ,  t o  t h e  
f u l n e s s  r s i c l  of h i s  o ~ ~ o r t u n i t v  t o  defend 

~ - - - -  

a g a i n s t  i h e  charge . .  . " ~ ] h e  p r e s e n c e  of a  
de fendan t  is a c o n d i t i o n  of due p r o c e s s  t o  
t h e  e x t e n t  t h a t  a  f a i r  and j u s t  h e a r i n g  would 
be thwar ted  by h i s  absence ,  and t o  t h a t  
e x t e n t  o n l y . "  I d . ,  a t  105-106, 108 ,  78 L.E. 
674,  54  S .Ct .  330 ,  90 ALR 575;  s e e  a l s o  
F a r e t t a  v. C a l i f o r n i a ,  422 U.S. 806 ,  819,  n .  
1 5 ,  45 L.Ed.2d 562,  95 S .Ct .  2525 (1975) .  
The Court  a l s o  c a u t i o n e d  i n  Snyder t h a t  t h e  

e x c l u s i o n  of a  de fendan t  from a t r i a l  
p roceed ing  shou ld  be c o n s i d e r e d  i n  l i g h t  of 
t h e  whole r e c o r d .  291 U.S. , a t  1 1 5 ,  78 L.Ed. 
674,  54 S . c t .  330 ,  90 ALR 575. 

Gagnon, L.Ed.2d a t  490 
(emphas is added) 

A p p e l l a n t '  s p r e s e n c e  e i t h e r  a t  t h e  charge  confe rence  o r  t h e  

s u p p r e s s i o n  h e a r i n g  was n o t  r e q u i r e d  t o  e n s u r e  fundamenta l  

f a i r n e s s  o r  a  r e a s o n a b l y  s u b s t a n t i a l  o p p o r t u n i t y  t o  defend 

a g a i n s t  t h e  charge  .5 

The Gagnon d e c i s i o n  a l s o  n o t e s :  

The d i s t r i c t  c o u r t  need n o t  g e t  an e x p r e s s  
"on t h e  r e c o r d "  wa ive r  from t h e  de fendan t  f o r  
eve ry  t r i a l  confe rence  which a de fendan t  may 
have a r i g h t  t o  a t t e n d .  

and t h a t  ( c i t i n g  T a y l o r  v. United S t a t e s ,  414 U.S. 1 7 ,  38 L.Ed.2d 

174,  94 S . C t .  194 (1 973) i t  does n o t  r e q u i r e  any t y p e  of wa ive r  

A p p e l l a n t  o p e r a t e d  on t h e  assumpt ion  t h e r e  were no l a r g e  
f a c t u a l  d i s p u t e s .  (R 553) The t r i a l  c o u r t  accep ted  t h e  
A p p e l l a n t ' s  and S t a t e ' s  s t i p u l a t i o n  a s  t o  what t h e  f a c t s  were a s  
t o  eve ry  a s p e c t  of A p p e l l a n t ' s  Motion t o  S u p p r e s s  (R 225-231) 
s a v e  t h e  c i r c u m s t a n c e s  of h i s  a r r e s t ,  on which it  h e a r d  
t e s t imony .  (R 567,  571,  575-576) 



t o  e x i s t  on t h e  r eco rd ;  d e f e n d a n t ' s  f a i l u r e  t o  a s s e r t  h i s  r i g h t  

was an adequa te  waiver .  

Appe l lee  a rgues  f u r t h e r :  

Th i s  honorab le  c o u r t  may d i s t i n g u i s h  t h i s  c a s e  from F r a n c i s  

on t h e  same b a s i s  t h i s  c o u r t  d i s t i n g u i s h e d  H a l l  v .  S t a t e ,  420 

So.2d 872 ( F l a .  1982) from F r a n c i s :  

A t  no  t ime was Appe l lan t  ab sen t  from t h e  courtroom d u r i n g  a --- 

" c r i t i c a l  s t a g e w 6  of h i s  t r i a l .  

Converse ly ,  h e  was p r e s e n t  a t  a l l  c r i t i c a l  s t a g e s  of t h e  

proceedings  and a v a i l a b l e  t o  c o n s u l t  wi th  h i s  counse l .  

There  is  a  second d i s t i n c t i o n .  F r a n c i s  was a  c a s e  where t h e  

de f endan t '  s absence  was i nvo lun t a ry .  

He re ,  A p p e l l a n t ' s  v o l u n t a r y  absence  d u r i n g  a  non c r u c i a l  

p o r t i o n  of t h e  t r i a l  is  n o t  e r r o r ,  i r r e s p e c t i v e  of waiver  - 
de fense  counse l :  Herzog v .  S t a t e ,  439 So.2d 1372 ( F l a .  1983).  

I n  any e v e n t ,  t h e  record  below amply demonst ra tes  t h a t  

Appe l lan t  waived h i s  p r e sence  through counse l .  

A waiver i s  o r d i n a r i l y  an i n t e n t i o n a l  
r e l inqu i shment  of a  known r i g h t  o r  p r i v i l e g e .  
The de t e rmina t i on  of whether  t h e r e  ha s  been 
an  i n t e l l i g e n t  wa ive r . .  . [o f  t h e  r i g h t  t o  
c o u n s e l ] .  . must depend i n  each c a s e  upon t h e  
p a r t i c u l a r  f a c t s  and c i rcumstances  
su r round ing  t h a t  c a s e ,  i n c l u d i n g  t h e  
background, e x p e r i e n c e ,  and conduct  of t h e  
accused.  
Johnson v .  Z e r b s t ,  304 U.S. 458,  82 L.Ed.  
-19 (1938) 

6  C r i t i c a l  s t a g e s  a r e  " a l l  s t a g e s  of a  t r i a l  when t h e  
d e f e n d a n t ' s  absence  might  f r u s t r a t e  t h e  f a i r n e s s  of t h e  
p roceed ings . "  Uni ted  S t a t e s  v .  S t r a t t o n ,  649 F.2d 1066,  1080 
( 5 t h  C i r .  1981) ( f o o t n o t e  omi t t ed)  



I f  t h e  defendant has no o b j e c t i o n  t o  h i s  counse l ,  counsel  

may waive o b j e c t i o n  t o  h i s  absence and case  law imputes a c t u a l  o r  

c o n s t r u c t i v e  knowledge of t h e  proceedings t o  t h e  defendant .  Upon 

h i s  re-appearance,  defendant  must acquiesce  o r  r a t i f y  t h e  a c t i o n s  

h i s  counsel  took i n  h i s  absence. S t a t e  v.  Melendez, 244 So.2d 

137 (F l a .  1971). Henzel v. S t a t e ,  212 So.2d 92,  (F l a .  3d DCA 

1968). Smith v .  S t a t e ,  453 So.2d 505 (F l a .  4 t h  DCA 1984). 

No a p p e l l a t e  c o u r t  has  extended a  de fendan t ' s  r i g h t  t o  be 

p re sen t  a t  t r i a l  t o  an e v i d e n t i a r y  hear ing .  United S t a t e s  v. 

Gradsky, 434 F.2d 880 ( 5 t h  C i r .  1970);  H a l l  v.  Wainwright, 733 

F.2d 766 a t  786 (1984) ,  Judge H i l l ,  concur r ing) .  

A p p e l l a n t ' s  counse l ,  i n  any even t ,  waived h i s  presence i n  

h i s  absence:  

MR. CROW: I thought of something t h a t  we 
had d i scussed .  We - -  obvious ly ,  counsel  had 
d i scussed  wi th  t h e  Court on t h e  record  
va r ious  f a c t u a l  ma t t e r s  i n  t h e  motion t o  
suppress .  M r .  Muehleman was no t  p re sen t  a t  
t h e  time and I ask t h e  Court t o  r e f l e c t  t h a t  
he  has waived any r i g h t  t h a t  he  might have t o  
be p re sen t  o r  make i n q u i r e s  [ s i c ]  a s  t o  t h a t .  
We need t o  go over  t h a t  aga in  and what has 
been f u l l y  d i scussed .  

MR. McMILLAN: I f  t h e  Court would a l low u s  
t h e  time per iod  through lunch,  1 f e e l  we 
could have t h a t  s ta tement  f o r  t h e  Court 
r ega rd ing  t h a t  waiver  of t h e  s t a t emen t s .  I 
do no t  f e e l  i t  should be a  problem but  due t o  
t h e  time frame of what we a r e  d e a l i n g  w i t h ,  
we can f u r n i s h  t h a t  t o  t h e  Court .  

THE COURT: A l l  r i g h t .  
(R 573) 



The absence  of any subsequent  o b j e c t  ion  i n d i c a t e s  

A p p e l l a n t ' s  a c q u i e s c e n c e  t o  c o u n s e l ' s  r e p r e s e n t a t i o n  i n  h i s  

absence .  

Cross  v .  United S t a t e s ,  (D.C. C i r .  c i t e d  

by A p p e l l a n t ,  i s  i n a p p o s i t e .  T h e r e ,  Cross  announced t h a t  he  was 

" n o t  going on any f u r t h e r  w i t h  t h e  t r i a l ; "  r e f u s e d  t o  t a l k  t o  h i s  

l awyer ;  and " d e c l i n e d "  t o  come i n t o  t h e  courtroom. The t r i a l  

con t inued  n o n e t h e l e s s .  

F a i l u r e  t o  have t h e  de fendan t  p r e s e n t  d u r i n g  a cha rge  

confe rence  i s  n o t  fundamenta l  e r r o r .  Defendant  need n o t  be 

p r e s e n t .  R a n d a l l  v .  S t a t e ,  346 So.2d 1233 ( F l a .  3d DCA 1977) 

Again ,  t h e r e  was i n  any e v e n t  a  wa ive r  by c o u n s e l :  

(By M r .  Crow): 

J u d g e ,  one t h i n g  t h a t  we would have on t h e  
r e c o r d  a t  t h i s  t i m e ,  I t h i n k  you should  make 
some s t a t e m e n t s  on t h e  r e c o r d  a b o u t  wa iv ing  
t h e  d e f e n d a n t ' s  p r e s e n c e  f o r  t h i s  c o n f e r e n c e  
o r  t h a t  we can g e t  him, whichever  you p r e f e r .  

THE COURT: On t h e  r e c o r d .  

MR. McMILLAN: Your Honor,  I have c o n s u l t e d  
w i t h  J e f f  and it h a s  been a long  c a s e ,  a  l o n g  
week f o r  him. H e ' s  wa iv ing  h i s  p r e s e n c e  t o  
be p r e s e n t  d u r i n g  t h e  j u r y  i n s t r u c t i o n  
c o n f e r e n c e  t h a t  we a r e  h o l d i n g  a t  t h i s  t ime.  
He r e q u e s t s  t o  be s e n t  back t o  t h e  f a c i l i t y  
a t  t h i s  t ime.  

THE COURT: Thank you,  s i r .  
(R 2428) 

A p p e l l a n t  c i t e s  H a l l  v .  Wainwright ,  733 F.2d 766 (1 1 t h  C i r .  

1984) ; and P r o f f i t t  v .  Wainwright ,  685 F.2d 1227 (1 1 t h  C i r .  

1 9 8 2 ) ,  modi f i ed  on p e t .  f o r  r e h .  706 F.2d 311 ( 1 1 t h  C i r .  1983) 

a 



706 F.2d 311 ,  p e t .  f o r  c e r t .  d e n i e d ,  - U.S. - -  , S .C t .  - ,  78 

L.Ed.2d 697 (1983) .  

They are i n a p p l i c a b l e .  They d e a l  w i t h  d e f e n d a n t ' s  a b s e n c e  

a t  a c r i t i c a l  s t a g e  of t h e  t r i a l .  

A p p e l l e e  i t e ra tes  i t s  p o s i t i o n  t h a t  A p e l l a n t  w a s  a t  no t i m e  

a b s e n t  d u r i n g  any  c r i t i c a l  s t a g e .  

A p p e l l e e  n o n e t h e l e s s  a r g u e s  f u r t h e r :  H a l l ,  s u p r a ,  r e a d s  

P r o f f i t t  t o  h o l d  t h a t  a d e f e n d a n t  may n o t  waive h i s  p r e s e n c e  a t  

any c r i t i c a l  s t a g e  of t h e  t r i a l .  H a l l ,  s u p r a  a t  775. 

However, n o t w i t h s t a n d i n g  i t s  a n a l y s i s ,  P r o f f i t t ,  s u p r a ,  

s p e c i f i c a l l y  d e c l i n e s  t o  d e c i d e  t h e  i s s u e  of whe the r  p r e s e n c e  a t  

a c a p i t a l  t r i a l  i s  e v e r  w a i v a b l e .  P r o f f i t t ,  s u p r a ,  a t  312. 

Judge  H i l l ,  i n  h i s  c o n c u r r i n g  o p i n i o n  i n  H a l l  a n a l y z e s  t h e  

same l i n e  of c a s e s  t h e  P r o f f i t t  c o u r t  a n a l y z e s 7  and c o n c l u d e s  

" t h a t  t h e  d e f e n d a n t  may wa ive  h i s  p r e s e n c e  i n  a c a p i t a l  t r i a l  and 

t h a t  h e  may do s o  i n  any  v a r i e t y  of ways." H a l l ,  s u p r a  a t  785. 

A p p e l l e e  r e s p e c t f u l l y  s u b m i t s  t h a t  J u d g e  H i l l ' s  is  t h e  

b e t t e r  a n a l y s i s .  

A s  a g e n e r a l  r u l e ,  a p p e l l a t e  c o u r t s  w i l l  n o t  r ev iew a matter 

r a i s e d  f o r  t h e  f i r s t  t i m e  on a p p e a l .  Only i n  t h e  r a r e  case of 

f u n d a m e n t a l  e r r o r  i s  t h e  d e f e n d a n t ' s  r i g h t  t o  a p p e a l  p r e s e r v e d  

7  Diaz v .  Un i t ed  S t a t e s ,  223 U.S. 442 ,  32 S  . C t .  250 ,  56 L.Ed. 
500 ( 1 9 1 2 ) ;  Hopt v .  U t a h ,  110 U.S. 574 ,  4  S .C t .  202 ,  28 L.Ed. 262 
( 1 8 8 4 ) ;  I l l i n o i s  v .  A l l e n ,  397 U.S. 3 3 7 ,  90 S .C t .  1057,  25 
L.Ed.2d 353 ( 1 9 1 0 ) ;  Lewis v .  Un i t ed  S t a t e s ,  146 U.S. 370 ,  1 3  
S  . C t .  1 3 6 ,  36 L.Ed. 101 1 ( 1 8 9 2 ) ;  Drope v .  M i s s o u r i ,  420 U.S. 1 6 2 ,  
95  S .Ct .  8 9 6 ,  4 3  L.Ed.2d 103  ( 1 9 7 5 ) .  



w i t h o u t  a  c o n t e ~ n p o r a n e o u s  o b j e c t i o n .  S t a t e  v .  J o n e s ,  377 So.2d 

@ 1163 ( F l a .  1979) .  T h i s  i s  n o t  a  c a s e  of f u n d a m e n t a l  e r r o r .  S e e  

Lowman v .  S t a t e ,  8 5  So.  1 6 6  ( F l a .  1 9 2 0 ) ,  and S n y d e r  v .  

M a s s a c h u s e t t s ,  291 U.S. 9 7 ,  78 L.Ed. 674  (1934) .  

F i n a l l y ,  a p p e l l e e  o b j e c t s  t o  a p p e l l a n t ' s  a t t e m p t  t o  s andbag  

t h e  S t a t e  by w a i v i n g  h i s  p r e s e n c e  and t h e n  a s k i n g  t h a t  t h i s  c o u r t  

o v e r t u r n  h i s  c o n v i c t i o n  b e c a u s e  t h e  t r i a l  c o u r t  honored  h i s  

w a i v e r .  C o n s i s t e n t l y ,  t h e  F l o r i d a  a p p e l l a t e  c o u r t s  have  e s t o p p e d  

d e f e n d a n t s  f rom a d v o c a t i n g  a p o s i t i o n  i n  t h e  l ower  c o u r t ,  o r  t o  

i n v i t e  e r r o r ,  and t h e n  t o  u r g e  r e v e r s a l  i n  t h e  a p p e l l a t e  c o u r t .  

McPhee v .  S t a t e ,  254  So.2d 406 ( F l a .  1 s t  DCA 1971)  ; Davi s  v .  

S t a t e ,  41 3  So.2d 70 ( F l a .  3d DCA 1982)  ; S t a t e  v .  B e l i e n ,  379 

So.2d 446 ( F l a .  3d DCA 1 9 8 0 ) ;  Odom v .  S t a t e ,  375 So.2d 1079 ( F l a .  

@ 1st DCA 1 9 7 9 ) ;  McClure v .  S t a t e ,  371 So.2d 196  ( F l a .  2d DCA 

1 9 7 9 ) ;  J o n e s  v .  S t a t e ,  358  So.2d 37 ( F l a .  4 t h  DCA 1 9 7 8 ) ;  

R i c h a r d s o n  v .  S t a t e ,  345 So .2d  380 ( F l a .  3d DCA 1 9 7 7 ) ;  Andrews v .  

S t a t e ,  343  So.2d 844  ( F l a .  1s t  DCA 1976) ; J a c k s o n  v .  S t a t e ,  359 

So .  2d 1190 ( F l a .  1978) .  

A s  s t a t e d  by J u d g e  Schwar t z  i n  S t a t e  v .  B e l i e n ,  s u p r a ,  

" . . . g o t c h a !  maneuvers  w i l l  n o t  be  p e r m i t t e d  t o  s u c c e e d  i n  

c r i m i n a l ,  any  more t h a n  i n  c i v i l  l i t i g a t i o n . "  

T h i s  H o n o r a b l e  C o u r t  need n o t  a l l o w  A p p e l l a n t  t o  b o t h  w a i v e  

h i s  p r e s e n c e  and t h e n  claim c o n s t i t u t i o n a l  i n£  i r m i t y .  

T h i s  h o n o r a b l e  c o u r t  s h o u l d  t h e r e f  o r e  a£ f  i r m  A p p e l l a n t ' s  

judgment  and s e n t e n c e .  H i s  I s s u e  111 i s  w i t h o u t  meri t .  



ISSUE I V  

THE COURT BELOW ERRED I N  ALLOWING THE STATE 
TO INTRODUCE D U R I N G  THE DEFENSE CASE A 
DOCUMENT ENTITLED "JUVENILE SOCIAL HISTORY 
REPORT, " WHICH WAS HEARSAY AND CONTAINED 
EXTREMELY PREJUDICIAL IRRELEVANT MATERIAL, 
INVADED THE PROVINCE OF THE JURY, AND 
VIOLATED THE COURT'S PRETRIAL RULING O N  
DISCOVERY. 

A p p e l l a n t  f a i l s  t o  p r o p e r l y  p r e s e r v e  h i s  i s s u e  f o r  a p p e a l :  

M r .  McMillan: J u d g e ,  o u r  o b j e c t i o n  t o  i t  
would be  t h a t  it o u t l i n e s  a s p e c i f i c  c r i m i n a l  
h i s t o r y  of t h e  d e f e n d a n t ,  which we t h i n k  is 
improper  f o r  t h e  s t a t e  t o  i n t r o d u c e  d u r i n g  
t h e  p e n a l t y  p h a s e  p o r t i o n .  

A p p e l l a n t  t h u s  f a i l s  t o  s p e c i f y  any  r e a s o n  why it  i s  

improper .  H i s  " o b j e c t i o n "  d o e s  n o  more t h a n  m e r e l y  i d e n t i f y  t h e  

r e p o r t ' s  c o n t e n t s .  

E x c e p t  i n  c a s e s  of f u n d a m e n t a l  e r r o r ,  a n  
a p p e l l a t e  c o u r t  w i l l  n o t  c o n s i d e r  an  i s s u e  
u n l e s s  i t  was p r e s e n t e d  t o  t h e  l ower  c o u r t .  
S t a t e  v .   ones, 377 So.2d 1163 ( F l a .  1979) ; 
S t a t e  v .  B a r b e r ,  301 So.2d 7  ( F l a .  1 9 7 4 ) ;  
S i l v e r  v .  S t a t e ,  188 So.2d 300 ( F l a .  1 9 6 6 ) ;  
Dukes v .  S t a t e ,  3  So.2d 754 ,  148 F l a .  109 ,  
( 1  941) .  F u r t h e r m o r e ,  i n  o r d e r  f o r  a n  argument  
t o  be c o g n i z a b l e  on a p p e a l  i t  must  b e  t h e  
s p e c i f i c  c o n t e n t i o n  a s s e r t e d  a s  legal  ground 
f o r  t h e  o b j e c t i o n ,  e x c e p t i o n ,  o r  mot ion  
below.  Haaee r  v .  S t a t e .  83  F l a .  4 1 .  90 So.  
8 1 2 ,  813  ( 1 5 2 2 ) ;  K e l l y  ; . s t a t e ,  5 5 ' ~ l a .  5 1 ,  
45 So.  990 ( 1 9 0 8 ) ;  Camp v .  H a l l ,  39 F l a .  535 ,  
22 So.  792 ( 1 8 9 7 ) :  Black  v .  S t a t e .  367 So.2d 
656 ( F l a .  3d DCA' i9- 

S t e i n h o r s t  v .  S t a t e ,  
412 So.2d 332 
( F l a .  1982) 



A p p e l l a n t  now a t t e m p t s  t o  a rgue :  

1)  D r .  Galloway d i d  n o t  r e l y  upon t h e  "JSH" 
Repor t  i n  f o r m u l a t i n g  h i s  o p i n i o n .  

The Record b e l i e s  t h i s  c o n t e n t i o n .  
Galloway acknowledged: "... I b e l i e v e  t h a t  i t  
i s  i n  my b r i e f  c a s e  a t  t h i s  moment . I '  (R 1059).  

2) I t  was h e a r s a y .  
However F.S. 8921 .I41 p r o v i d e s :  

. . . Any such ev idence  which t h e  c o u r t  deems 
t o  have  ~ r o b a t i v e  v a l u e  mav be r e c e i v e d .  
r e g a r d l e s s  of i t s  a d m i s s i b i l i t y  under  t h e  
e x c l u s i o n a r y  r u l e s  of e v i d e n c e ,  p rov ided  t h e  
de fendan t  is  accorded a  f a i r  o p p o r t u n i t y  t o  
r e b u t  any h e a r s a y  s t a t e m e n t s .  . . 

(emphasis  added) 

3)  I t  was i r r e l e v a n t  and c o n t a i n e d  h i g h l y  
p r e j u d i c i a l  m a t e r i a l .  

D r .  Galloway used t h e  "JSH" r e p o r t  i n  f o r m u l a t i n g  h i s  

o p i n i o n  t h a t :  

1 ) A p p e l l a n t ' s  c a p a c i t y  t o  a p p r e c i a t e  t h e  
c r i m i n a l i t y  of h i s  conduct  o r  t o  conform h i s  
conduct  t o  t h e  requ i rements  of t h e  law was 
s u b s t a n t i a l l y  impaired .  

2) A p p e l l a n t  was under  t h e  i n f l u e n c e  of 
emot iona l  d i s t r e s s  a t  t h e  t ime of t h e  
homicide.  

Thus,  t h e  m a t e r i a l  he used  was r e l e v a n t  f o r  impeachment 

purposes .  (R 1060-1062, 2493).  A p p e l l a n t  m i s p l a c e s  h i s  r e l i a n c e  

upon H o l l i d a y  v.  S t a t e ,  389 So.  2d 679 ( F l a .  3d DCA 1980) and 

Lamazares v.  Va ldez ,  353 So.2d 1257 ( F l a .  3d DCA 1978) 

I f  a p p e l l a n t  wanted t h e  t r i a l  c o u r t  t o  i n s t r u c t  t h e  j u r y  

t h a t  i t  might  cons i d e r  t h i s  m a t e r i a l  on ly  f o r  impeachment 



p u r p o s e s ,  h e  was f r e e  t o  do s o .  He d i d  n o t .  

(b High p r e j u d i c e ,  i n  and of i t s e l f ,  is no ground f o r  

compla in t .  "The pr imary  t e s t  f o r  a d m i s s i b i l i t y  i s  r e l e v a n c e .  

R u f f i n  v .  S t a t e ,  ( F l a .  T a f e r o  v .  S t a t e ,  

403 So.2d 355 ( F l a .  1981) ( f o o t n o t e  o m i t t e d ) .  

F.S. 590.403 p r o v i d e s :  

R e l e v a n t  ev idence  is  i n a d m i s s i b l e  i f  i t s  
p r o b a t i v e  v a l u e  i s  s u b s t a n t i a l l y  outweighed 
by t h e  danger  of u n f a i r  p r e j u d i c e ,  c o n f u s i o n  
of i s s u e s ,  m i s l e a m h e  j u r y  o r  n e e d l e s s  
p r e s e n t a t i o n  of cumula t ive  e v i d e n c e . . . . .  

A p p e l l a n t ' s  own u s e  of t h i s  m a t e r i a l  b e l i e s  any c la im t h a t  

t h e  S t a t e ' s  u s e  i s  u n f a i r .  ( A p p e l l a n t  makes no c la im t h a t  it 

c o n f u s e s  i s s u e s ,  m i s l e a d s  t h e  j u r y  o r  was a  n e e d l e s s  p r e s e n t a t i o n  

of cumula t ive  ev idence . )  

The t r i a l  c o u r t  h a s  wide d i s c r e t i o n  i n  a r e a s  
concern ing  t h e  admiss ion  of e v i d e n c e ,  a n d ,  
u n l e s s  an  abuse  of d i s c r e t i o n  can be shown, 
i t s  r u l i n g s  w i l l  n o t  be d i s t u r b e d .  Mikenas 
v. S t a t e ,  367 So.2d 606 ( F l a .  1978) ;  
Rodr iguez  v.  S t a t e ,  327 So.2d 903 ( F l a .  3d 
DCA), c e r t .  d e n i e d ,  336 So.2d 1184 ( F l a .  
1976) .  

Welty v.  S t a t e ,  
402 So.2d 1159 
( F l a .  1981) 

3)  The r e p o r t  d i d  n o t  go t o  any s t a t u t o r y  
m i t i g a t i n g  c i r c u m s t a n c e s .  

A p p e l l e e  r e s p e c t f  u l l y  submits  t h a t  t h e  "JSH" r e p o r t  comments 

which A p p e l l a n t  c i t e s  i n  h i s  b r i e f  do indeed go t o  whether  h i s  

c a p a c i t y  t o  a p p r e c i a t e  t h e  c r i m i n a l i t y  of t h e  law was 



s u b s t a n t i a l l y  impaired .  (R 432,  441 ) 8  

F u r t h e r :  A p p e l l a n t  a rgued t h a t  h i s  age w a s  a m i t i g a t i n g  

f a c t o r .  (R 2429-2430, 2450) The t r i a l  c o u r t  i n s t r u c t e d  t h e  j u r y  

on t h i s  m i t i g a t i n g  c i r c u m s t a n c e  (R 2545).  

Thus ,  i t  w a s  p r o p e r  f o r  t h e  S t a t e  t o  u s e  t h e  "JSH" t o  r e b u t  

A p p e l l a n t ' s  argument .  I t  w a s  o n l y  i n  t h i s  c o n t e x t  t h a t  t h e  S t a t e  

u rged  t h e  j u r y  t o  r ead  t h e  "JSH" r e p o r t  "of a l l  t h e  j u v e n i l e  

o f f e n s e s . "  (R 2497-2498). (See  A p p e l l a n t ' s  I n i t i a l  B r i e f ,  Page 

3 8 ) .  

A p p e l l a n t  c h a l l e n g e s  t h e  t r i a l  c o u r t ' s  d e c i s i o n  t o  a l l o w  t h e  

S t a t e  a c c e s s  t o  t h e  "JSH" r e p o r t .  

The t r i a l  c o u r t  d i d  n o t ,  as A p p e l l a n t  c o n t e n d s ,  r e v e r s e  

i t s e l f  on whe the r  o r  n o t  t o  a l l o w  "d i scovery"  i n  t h e  middle  of 

t h e  t r i a l .  

The S t a t e  acknowledges t h e  t r i a l  c o u r t ' s  "no d i scovery"  

r u l e .  (R 928-929) 

However, A p p e l l a n t  s u b s e q u e n t l y  s u p p l i e d  t h e  S t a t e  w i t h  

r e c o r d s  i t  sought  t o  i n t r o d u c e  w i t h o u t  any a u t h e n t i c a t i n g  

w i t n e s s e s  (R 9 2 9 ) ,  o r  w i t h o u t  any p r e d i c a t e  as t o  when, where and 

8  " J e f f  is  a h a b i t u a l  o f f e n d e r  who has  n e v e r  
shown any s i g n  of r e h a b i l i t a t i o n ,  remorse  o r  
o t h e r  s i g n s  t h a t  h i s  b e h a v i o r  w i l l  e v e r  be  
a n y t h i n g  o t h e r  t h a n  a p r o p e n s i t y  toward 
crime." (R 432) 

[Re A p p e l l a n t ' s ]  . . . a p p a r e n t  l a c k  of remorse  
[ f o r  h i s  j u v e n i l e  o f f e n s e s ]  and t h e  l a c k  of 
sound c o n s c i e n c e  f o r  s o c i a l  w e l f a r e  on 
J e f f r e y ' s  p a r t . "  (R 441) 



how they  came i n t o  t h e i r  p o s s e s s i o n .  (R 930-931) A p p e l l a n t  

acknowledged t h a t  h i s  p s y c h i a t r i c  e x p e r t s  would base  t h e i r  

o p i n i o n s  on t h e s e  r e c o r d s .  (R 931) 

The S t a t e  sought  a s s u r a n c e  i n  r e t u r n  t h a t  A p p e l l a n t  was n o t  

s e l e c t i v e l y  e d i t i n g  from t h e  r e c o r d s  he  had r e c e i v e d  t h o s e  which 

might  be a d v e r s e  t o  h i s  c a s e .  (R 932-936) 

The t r i a l  c o u r t  acknowledged t h e  S t a t e ' s  problem i n  

c o n d i t i o n a l l y  a c c e p t i n g  t h e  "Black Book" i n t o  ev idence .  (R 

934-935) 

Appe l l an t  s u b s e q u e n t l y  acknowledges t h a t  he has  n o t  inc luded  

t h e  "JSH" r e p o r t  ( r e f e r r e d  t o  a s  a  "PDR" a t  t h e  t r i a l  l e v e l ,  (R 

936) because  it was waiving t h e  m i t i g a t i n g  f a c t o r  of "no 

a s i g n i f i c a n t  h i s t o r y  of p r i o r  c r i m i n a l  a c t i v i t y . "  

The S t a t e  argued i t  was e n t i t l e d  t o  whatever  D r .  Galloway 

based h i s  o p i n i o n  upon. (R 937-938) The Cour t  ag reed .  (R 938) 

I n  summary: A p p e l l a n t  h a s  n o t  p r e s e r v e d  t h i s  i s s u e  f o r  

a p p e a l .  

Assuming o n l y  f o r  argument t h a t  he  has  p r e s e r v e d  h i s  

a rgument(s )  : t h e  S t a t e  sough t  t h e  i n t r o d u c t i o n  of a  r e p o r t  t h a t  

t h e  d e f e n d a n t ' s  e x p e r t  p s y c h i a t r i c  w i t n e s s  used i n  f o r m u l a t i n g  

h i s  o p i n i o n .  The S t a t e  used  i t  t o  impeach t h a t  e x p e r t ' s  o p i n i o n  

and t o  r e b u t  A p p e l l a n t ' s  argument t h a t  h i s  a g e  m i t i g a t e d  a g a i n s t  

i m p o s i t i o n  of t h e  d e a t h  p e n a l t y .  

Appe l l an t  never  r e q u e s t e d  a  m i t i g a t i n g  i n s t r u c t i o n  on t h e  

j u r y ' s  u s e  of t h i s  ev idence .  

• T h i s  honorab le  c o u r t  should  a f f i r m  A p p e l l a n t ' s  s e n t e n c e .  

H i s  I s s u e  I V  i s  w i t h o u t  m e r i t .  

-28- 



ISSUE V 

THE COURT BELOW ERRED I N  ALLOWING THE STATE 
TO PRESENT D U R I N G  ITS CASE I N  REBUTTAL 
EVIDENCE OF OTHER CRIMES ALLEGEDLY COMMITTED 
BY JEFF MUEHLEMAN. 

A p p e l l a n t  a t t a c k s  t h e  r e b u t t a l  t e s t imony  of t h r e e  I l l i n o i s  

pol icemen abou t  cr imes  he  committed t h e r e .  

He a r g u e s  t h a t  t h e i r  t e s t i m o n y  n e i t h e r  r e b u t t e d  t h e  a b s e n c e  

of any s i g n i f i c a n t  h i s  t o r y  of p r i o r  c r i m i n a l  a c t i v i t y  n o r  r e l a t e d  

t o  any s t a t u t o r y  a g g r a v a t i n g  c i r c u m s t a n c e s .  A p p e l l a n t  conc ludes  

t h a t  t h e  on ly  purpose  of t h i s  ev idence  was t o  show h i s  bad,  

v i o l e n t  c h a r a c t e r  and p r o p e n s i t y  t o  commit c r imes .  ( A p p e l l a n t ' s  

I n i t i a l  B r i e f ,  p. 41-42) .  

The S t a t e  does n o t  a r g u e  t h a t  t h i s  t e s t imony  goes t o  a 

s t a t u t o r y  a g g r a v a t i n g  f a c t o r  (R 1 244) . 
Appel lee  r e s p e c t f u l l y  submi t s :  I t  is i n c o n t r o v e r t i b l e  t h a t  

A p p e l l a n t  threw open h i s  e n t i r e  l i f e  t o  t h e  j u r y  on h i s  c a s e  i n  

c h i e f .  (I3 1148) He c a l l e d  f i f t e e n  w i t n e s s e s  t o  t h e  s t a n d .  T h e i r  

c o l l e c t i v e  n a r r a t i v e  began w i t h  h i s  d i f f i c u l t  b i r t h  (R 

1188-1190).  The p i c t u r e  of J e f f r e y  Muehleman's l i f e  t h e y  p a i n t e d  

i n c l u d e d  no l e s s  d e t a i l  t h a n  r e f e r e n c e  t o  t h i s  "compassionate" (R 

1081) "sweet  b o y ( ' s ) "  k i n d n e s s  t o  h i s  g r a n d f a t h e r  (R 1146) and 

l o v e  f o r  an imals  (R 1 1  22) a l l o w s .  

A p p e l l a n t  a rgued t h a t  a l l  of t h i s  r e l a t e d  t o  t h e  k i l l i n g  of 

M r .  Baughman because ,  i t  w a s  a l l  p a r t  and p a r c e l  of t h e  

e x p e r i e n c e  which l e d  t o  A p p e l l a n t ' s  s u b s t a n t i a l l y  impaired  

c a p a c i t y  t o  a p p r e c i a t e  t h e  c r i m i n a l t i y  of h i s  a c t ,  a c c o r d i n g  



t o  h i s  e x p e r t  w i t n e s s ,  D r .  Galloway (R 1146-1 1 4 7 ) .  

While  t h e  S t a t e  s p e c i f i c a l l y  does  n o t  concede t h a t  t h e  

t e s t i m o n y  A p p e l l a n t  now a t t a c k s  m e r e l y  goes  t o  h i s  bad c h a r a c t e r  

o r  p r o p e n s i t y  t o  commit c r i m e ,  i t  p o i n t s  o u t  t h a t  it is i n  any  

e v e n t  a d m i s s i b l e  i f  (and  when, a s  h e r e )  t h e  d e f e n d a n t  p u t s  h i s  

c h a r a c t e r  i n  e v i d e n c e .  P e r k i n s  v .  S t a t e ,  349 So.2d 776 ( F l a .  2d 

DCA 1977) .  Dixon v .  S t a t e ,  426 So.2d 1258 ( F l a .  2d DCA 1983) .  

The t r i a l  c o u r t  g r a n t e d  A p p e l l a n t  room t o  roam f a r  and  wide  

i n  i n t r o d u c i n g  t h i s  c h a r a c t e r  e v i d e n c e  (R 1 147-1 148) . 
However, A p p e l l a n t  cr ies  f o u l  a t  t h e  i d e a  t h a t  t h e  S t a t e  

s h o u l d  h a v e  i t s  own o p p o r t u n i t y  t o  e x p l o r e  some of t h e  d a r k e r  

recesses of t h e  p i c t u r e  A p p e l l a n t  p u t  b e f o r e  j u r o r s .  (R 

1 244- 1 245) 

The pu rpose  of t h e  o f f i c e r ' s  t e s t i m o n y  was t w o - f o l d :  

1 )  To r e b u t  A p p e l l a n t ' s  e v i d e n c e  t h a t  h i s  m o t h e r ,  P a t  

Muehleman, abused  him and  was somehow r e s p o n s i b l e  f o r  t h e  

v i c t i m ' s  d e a t h  (R 1232 ,  1011-1013,  1017-1020, 1023 ,  1025 ,  

1027-1028, 1037 ,  1108-1101,  1111-1112, 1149 ,  1159-1160,  

1168-1171, 1172-1173,  1182 ,  1193 ,  1197 ,  1203-1205,  1209 ,  

1211-1212,  1214-1215) .  

2)  To r e b u t  t h e  t e s t i m o n y  of A p p e l l a n t ' s  p s y c h i a t r i c  e x p e r t  

v i s  a v i s  A p p e l l a n t ' s  " s u b s t a n t i a l l y  impa i red  c a p a c i t y "  (R 

1232-1 233 ,  1054-1 055)  . 

T h i s  h o n o r a b l e  c o u r t  s h o u l d  a f f i r m  A p p e l l a n t ' s  s e n t e n c e .  

A p e l l a n t ' s  I s s u e  V is  w i t h o u t  meri t .  



ISSUE V I  

THE COURT BELOW ERRED I N  PERMITTING THE STATE 
TO INTRODUCE AS REBUTTAL EVIDENCE THE 
TRANSCRIPT OF A TAPED INTERVIEW WITH RICHARD 
WESLEY. 

Appel lant  ob jec ted  t o  i n t roduc t ion  of Richard Wesley's taped 

s ta tement  a t  t r i a l  on t h e  fo l lowing  b a s i s :  

1 )  I t  did  no t  r e b u t  any evidence t h e  Defense 
presen ted  

2 )  I t  denied him t h e  r i g h t  of c o n f r o n t a t i o n  
guaranteed him by t h e  F l o r i d a  and t h e  United 
S t a t e s  c o n s t i t u t i o n .  

3 )  I t  was improper and i r r e l e v a n t  because i t  
went t o  non-specif i e d ,  non - s t a tu to ry  
aggrava t ing  f a c t o r s .  

Appel lant  now argues :  

1 )  I t  did  no t  r ebu t  any evidence t h e  defense  
presen ted  

2 )  I t  denied him t h e  r i g h t  of c o n f r o n t a t i o n  
guaranteed him by t h e  F l o r i d a  and the  United 
S t a t e s  C o n s t i t u t i o n .  

3 )  Richard Wesley d id  no t  acknowledge t h e  
c o r r e c t n e s s  of t h e  t r a n s c r i p t i o n  of h i s  
s ta tement  . 

4 )  I t  was not  t h e  b e s t  evidence of t h e  
s ta tement .  

A p p e l l a n t ' s  I n i t i a l  Brief  
p. 43-44  

He thus  f a i l s  t o  p roper ly  p re se rve  h i s  t h i r d  and f o u r t h  

argument f o r  appea l .  S t e i n h o r s t ,  supra  a t  338 

A p p e l l a n t ' s  t h i r d  and f o u r t h  arguments a r e  i n  any event  

u n a v a i l i n g  because t h e  t ape  was o therwise  admiss ib le  pursuant  t o  



Appel lant  c o r r e c t l y  p o i n t s  ou t  t h a t :  

The crux of a  Bruton v i o l a t i o n  is  the  
i n t roduc t ion  of s ta tements  which inc r imina t e  
an accused wi thout  a f f o r d i n g  him an 
oppor tun i ty  t o  c r o s s  examine t h e  d e c l a r a n t .  

H a l l  v. S t a t e ,  
381 So.2d 683, 687 
( F l a .  1979) 
(emphas is added) 

H i s  Bruton claim f a i l s ,  however, because t h e  S t a t e  a f forded  

him an oppor tun i ty  t o  c r o s s  examine Richard Wesley: 

M r .  Crow: I ' l l  r e p r e s e n t ,  i f  t h e  Defense 
wishes t o  c a l l  M r .  Wesley t o  t h e  s tand  f o r  
purpose o t  c ros s  examinat ion,  he  can be made 
a v a i l a b l e  should they d e s i r e  t o  do t h a t .  

(R 1227) 
(emphasis added) 

Wesley p rev ious ly  acknowledged h i s  w i l l i ngness  t o  t e s t i f y  (R 

Appel lant  ignores  t h i s  o f f e r .  However, it b e l i e s  h i s  

argument t h a t  Wesley was unava i l ab l e  because he was no t  a t  t h e  

t r i a l  o r  o therwise  might have invoked h i s  r i g h t  t o  remain s i l e n t  

r a t h e r  than  r i s k  prosecu t ion  f o r  murder conspiracy.  (Appe l l an t ' s  

I n i t i a l  B r i e f ,  pg. 45) .  

On cross-examinat  i on ,  t h e  S  t a t e  asked D r .  Galloway, 

A p p e l l a n t ' s  p s y c h i a t r i c  expe r t :  

Q. Would i t  be i n c o n s i s t e n t  wi th  t h e  
d i agnos i s  i f  he planned on k i l l i n g  t h e  
gentleman two o r  t h r e e  days o r  one day 
be fo re?  

A .  That would no t  be i n c o n s i s t e n t  w i th  t he  
d i agnos i s .  I t  would i n d i c a t e  a  l e v e l  of 
p lanning  and a  l e v e l  of s o r t  of p r o j e c t i n g  
p o s s i b i l i t i e s  i n t o  t h e  f u t u r e .  That i s  



r e l a t i v e l y  u n l i k e  him. 
H i s  f a t h e r  s a i d  a t  t h e  i n t e rv i ew r e l a t i v e  

t o  t h i s ,  quote ,  " Je f f  never  planned anyth ing  
i n  h i s  l i f e , "  end quote .  I was concerned 
about t h e  same i s s u e .  

Q .  So i n  terms of t h e  m i t i g a t i n g  
c i rcumstances ,  you t e s t  i f  ied t o  - -  you' ve  
i n d i c a t e d  t h a t  you f e l t  h i s  a b i l i t y  t o  
a p p r e c i a t e  t h e  c r i m i n a l i t i e s  [ s i c ]  of h i s  
conduct was s u b s t a n t i a l l y  impaired? 

A.  Yes. 

Q. And you a l s o  i n d i c a t e d ,  I b e l i e v e ,  he  was 
a c t i n g  under not  extreme emotional  d i s t r e s s  
bu t  a  chronic  d i s t r e s s ?  

A .  Yes. 

Q.  A s  t o  t h e  behaviors  [ s i c ]  f o r  him being 
s u b s t a n t i a l l y  impaired,  i f  I unders tand your 
tes t imony,  y o u ' r e  i n d i c a t i n g  t h a t  due t o  t h e  
d i f f i c u l t y  h e ' s  had a l l  of h i s  l i f e ,  he s t i l l  
a c t s  impuls ively  , without  t h ink ing  t h i n g s  
through and without  ana lyz ing  t h e  
consequences of what he  is doing? 

A .  That is more l i k e l y  t o  what [ s i c ]  
happened when he is emotional ly  upse t .  By 
t h a t ,  I mean more than u s u a l l y  so.  

Q .  How does h i s  problem apply t o  t h e  cr ime,  
t h e  commission of t he  crime? Would you 
e x p l a i n  t h a t  f o r  me? 

A .  This  was a  p e r f e c t l y  s e n s e l e s s  crime. He 
has an op t ion  t o  rob  M r .  Baughman, a l s o  had 
an op t ion  t o  t ake  a  diamond r i n g .  He 
c e r t a i n l y ,  wi th  a l l  of h i s  t r o u b l e  wi th  t h e  
law, should be s t r e e t - w i s e  enough t o  know i f  
you a r e  working f o r  t h e  man and t h e  man ends 
up dead, you a r e  going t o  be a  suspec t .  

Now, no t  t o  r e a l i z e  t h a t  is e i t h e r  dumb, 
which he i s n ' t ,  o r  no t  t h ink ing  very 
s t r a i g h t ,  which he wasn' t and is handicapped 
i n  doing. 

That i s  r e a l l y  p a r t  of t h e  p o i n t ,  t h a t  h i s  
capac i ty  t o  r e a l i t y  t e s t  [ s i c ]  , h i s  capac i ty  
t o  comprehend t h e  s i g n i f i c a n c e  of h i s  a c t s ,  
h i s  capac i ty  t o  comprehend t h e  way s o c i e t y  
works 



and what l i k e l y  consequences h i s  a c t  would 
h a v e ,  a l l  of t h o s e  c a p a c i t i e s  a r e  damaged, 
ev idence  they  [ s i c ]  s h o u l d  have  shown up and 
d i d n '  t .  

The S t a t e  a r g u e s  t h a t  s i n c e  R i c h a r d  Wesley ' s  taped s t a t e m e n t  

w a s  p a r t  and p a r c e l  of t h e  b a s i s  of D r .  Gal loway 's  o p i n i o n  (R 

1057) t h a t  it i s  p r o p e r  t o  u s e  it t o  r e b u t  h i s  d i a g n o s i s .  

T h i s  s t a t e m e n t  i n d i c a t e d  t h a t ,  n o t w i t h s t a n d i n g  t h e  d o c t o r ' s  

o p i n i o n  t h a t  A p p e l l a n t  w a s  n o t  l i k e l y  t o  make p l a n s  i n  advance 

and con templa te  t h e i r  consequences ,  t h a t  h e r e ,  h e  a s k s  R i c h a r d  

Wesley t o  h e l p  him ass is t  i n  t h e  v i c t i m ' s  murder ,  s e v e r a l  days i n  

advance.  (R 1229) 

Wes ley ' s  s t a t e m e n t  a l s o  c o r r o b o r a t e s  S t a t e  w i t n e s s  Ronald 

R e w i s ' s  t e s t imony  t h a t  a  second p e r s o n  w a s  t o  h e l p  A p p e l l a n t  b u t  

n e v e r  showed up. A p p e l l a n t  a t t empted  t o  impeach Rewis on t h i s  

p o i n t .  (R 764-765) 

F i n a l l y :  E r r o r ,  i f  a n y ,  is  ha rmless  where,  as h e r e ,  t h e r e  

i s  overwhelming ev idence  of s t a t u t o r y  a g g r a v a t i n g  f a c t o r s .  J o n e s  

v. S t a t e ,  332 So.2d 615,  619 ( F l a .  1976) .  

The t r i a l  c o u r t  t h u s  p r o p e r l y  p e r m i t t e d  t h e  S t a t e  t o  

i n t r o d u c e  R i c h a r d  Wesley ' s  taped i n t e r v i e w  as r e b u t t a l  ev idence .  

A p p e l l a n t ' s  Bruton c la im f a l l s  w i t h  h i s  f a i l u r e  t o  a v a i l  h imsel f  

of t h e  o p p o r t u n i t y  t o  c r o s s  examine Wesley; an o p p o r t u n i t y  h e  

d e l i b e r a t e l y  by-passed d e s p i t e  t h e  S t a t e ' s  o f f e r  t o  make Wesley 

a v a i l a b l e .  



Appellant's Issue VI is without merit. This honorable court 

should affirm Appellant's death sentence. 



ISSUE V I I  

THE COURT BELOW ERRED I N  RESTRICTING JEFF 
MUEHLEMAN' S  PRESENTATION OF EVIDENCE I N  
MITIGATION AND EVIDENCE RELEVANT TO THE 
C R E D I B I L I T Y  OF A KEY STATE WITNESS. 

Appellee no te s  a t  t he  o u t s e t  t h a t  Appellant  p re sen t s  t h i s  

i s s u e  a s  a  Locket t  v .  Ohio, 438 U.S. 586,  (98 S.Ct. 2954, 57 

L.Ed.2d 973 (1978) and Eddings v .  Oklahoma, 455 U.S. 104,  102 

S.Ct.  869,  71 L.Ed.2d 1 (1982) ques t ion  of t h e  c a t e g o r i c a l  

p rec lus ion  of a  m i t i g a t i n g  f a c t o r  o r  evidence t h e r e o f .  

I t  i s ,  i n  f a c t ,  an  evidence q u e s t i o n  of re levance:  "Nothing 

i n  t h i s  opinion l i m i t s  t h e  t r a d i t i o n a l  a u t h o r i t y  of a  cou r t  t o  

exc lude ,  a s  i r r e l e v a n t ,  evidence not  bear ing  on t h e  de fendan t ' s  

c h a r a c t e r ,  p r i o r  r e c o r d ,  o r  t h e  c i rcumstances  of h i s  o f fense ."  

L o c k e t t ,  L.E.2d a t  990, f o o t n o t e  12. Eddings,  supra  p r o h i b i t s  

t h e  s en t ence r  from r e f u s i n g  t o  cons ide r ,  a s  a  ma t t e r  of law, any 

r e l e v a n t  m i t i g a t i n g  evidence.  

The t r i a l  cou r t  p rope r ly  re fused  t o  admit a  copy of t h e  S t .  

Yetersburg Times a r t i c l e .  

The S t a t e ' s  o b j e c t i o n  t o  i t s  admission was t h a t  i t  did  n o t  

r e f l e c t  a l l  t h e  conversa t ions  between t h e  r e p o r t e r  Chr i s topher  

Smart ,  who interviewed Appellant  and wrote t he  s t o r y ;  and t h a t  

converse ly ,  i t  contained o t h e r  ma t t e r s  t h a t  did no t  come i n  t h e  

conve r sa t ion  (R 923).  

Furthermore,  t h e  S t a t e  made c l e a r  t h a t  both prosecu t ion  and 

defense  had subpoenaed Chr i s topher  Smart;  t h a t  it had no 

o b j e c t i o n  t o  t h e  admission of t h e  m a t e r i a l  contained i n  t h e  



a r t i c l e  by way of S m a r t ' s  t e s t i m o n y ;  b u t  t h a t  A p p e l l a n t  had 

d e c l i n e d  t o  c a l l  him. 

Thus t h e  t r i a l  c o u r t  imposed n o  o b s t a c l e  t o  i n t r o d u c t i o n  of 

t h e  s u b s t a n c e  of t h e  m a t e r i a l ;  b u t  o n l y  t o  i t s  fo rm.  

T h i s  e v i d e n c e  would i n  any e v e n t  have  been c u m u l a t i v e .  

A p p e l l a n t ' s  s t a t e m e n t s  t h a t  he  i n t e n d e d  o n l y  t o  r e n d e r  Baughman 

u n c o n s c i o u s  when h e  e n t e r e d  t h e  bedroom and k i l l e d  him o n l y  a f t e r  

h e  r e a l i z e d  t h e  man had p r o b a b l y  s u f f e r e d  b r a i n  damage a l s o  

a p p e a r e d  i n  t h e  J u n e  8 ,  1983 t a p e d  c o n f e s s i o n  h e  gave  t h e  

i n v e s t i g a t i n g  d e t e c t i v e s  (R 352-353) and which t h e  p r o s e c u t  i o n  

had p r e v i o u s l y  p l a c e d  i n  e v i d e n c e  and p l a y e d  f o r  t h e  j u r y .  (R 

821)  

a The t r i a l  c o u r t  s t r u c k  E d i t h  A r g u s t e i n ' s  t e s t i m o n y  based  

upon t h e  S t a t e ' s  o b j e c t i o n  t o  i t ' s  r e l e v a n c e  (R 1 1 3 3 ) .  

A p p e l l e e  i t e r a t e s  i t s  e a r l i e r  argument  t h a t  t h i s  is  n o t ,  a s  

A p p e l l a n t  b i l l s  i t ,  a L o c k e t t  o r  Eddings  v i o l a t i o n .  

The t r i a l  c o u r t  d i d  n o t ,  as a m a t t e r  of l aw ,  e i t h e r  p r e c l u d e  

A p p e l l a n t  f rom o f f e r i n g  an a s p e c t  of h i s  c h a r a c t e r  and r e c o r d  n o r  

d i d  i t  r e f u s e  t o  c o n s i d e r  r e l e v a n t  m i t i g a t i n g  e v i d e n c e .  

I n d e e d ,  as A p p e l l e e  h a s  n o t e d  ea r l i e r  i n  t h i s  b r i e f ,  

A p p e l l a n t ' s  f i f t e e n  w i t n e s s e s  t e s t i f i e d  a t  l e n g t h :  t o  t h e  f a c t  

t h a t  t h e y  l o v e d  him (R 1 0 8 0 ) ;  t h a t  h e  w a s  a  h e l p f u l ,  c o n s i d e r a t e  

p e r s o n ,  i n  c o n t r a s t  t o  most  p e o p l e  (R 1080,  1180) ; t h a t  h e  needed  

l o v e  (R 1 0 9 0 ) ;  t h a t  h e  d e s p e r a t e l y  wanted h i s  f a t h e r  t o  

p a r t i c i p a t e  i n  h i s  l i f e  and t a k e  c a r e  of him (R 1092) ; t h a t  h e  

c r i e d  when h i s  s t e p - m o t h e r  t h r e w  him o u t  of h i s  f a t h e r ' s  home (R 



1093) ; t h a t  h i s  a u n t  and u n c l e  loved and c a r e d  f o r  him (R 1096) ; 

@ t h a t  h e  k e p t  r e a c h i n g  o u t  f o r  l o v e  and a p p r o v a l  (R 1 1  01 -1  103) ; 

t h a t  t h e r e  were f a m i l y  members w i l l i n g  t o  h e l p  him (R 1 1  1 0 ) ;  and 

t h a t  A p p e l l a n t  p u t  a  band around t h e  broken wing of a  sparrow 

when h e  was a  c h i l d  (R 1 1 13)  . 
This  is a  sampling of t h e  r e c o r d  r e f e r e n c e s  t o  t h e  t e s t i m o n y  

t h a t  t h e r e  were peop le  who c a r e d  f o r  him, who might  a i d  i n  h i s  

r e h a b i l i t a t i o n ,  and t h a t  o t h e r w i s e  appea l  t o  t h e  j u r y ' s  sympathy 

f o r  A p p e l l a n t .  

Appe l l ee  d i s t i n g u i s h e s  P e r r y  v.  S t a t e ,  395 So.2d 170 ( F l a .  

1980) .  There ,  t h e  t r i a l  c o u r t  excluded t h e  p r o f f e r e d  t e s t imony  

of P e r r y ' s  mother on t h e  grounds t h a t  i t  d i d  n o t  f a l l  w i t h i n  t h e  

s t a t u t o r y  m i t i g a t i n g  f a c t o r s ,  c i t i n g  t h i s  c o u r t ' s  d e c i s i o n  i n  

Cooper v .  S t a t e ,  336 So.2d 1 1  33 ( F l a .  1 9 7 6 ) ,  r a t h e r  t h a n ,  a s  

h e r e ,  f o r  l a c k  of r e l e v a n c e .  

Appe l l ee  a l s o  n o t e s  t h a t  Georgia  Supreme Cour t  d e c i d e d  

n e i t h e r  Romine v .  S t a t e ,  305 S.E. 2d 93 (GA 1983) n o r  C o f i e l d  v .  

S t a t e ,  274 S.E. 2d 530 (GA 1981) ,  c i t e d  by A p p e l l a n t ,  p u r s u a n t  t o  

L o c k e t t ,  b u t  r a t h e r ,  a s  a  m a t t e r  of Georgia  law. 

Thus,  i f  A p p e l l a n t  is  t o  s u c c e s s f u l l y  a t t a c k  t h e  t r i a l  

c o u r t ' s  r u l i n g ,  he  must demons t ra te  a  p a l p a b l e  abuse  of i t s  

d i s c r e t i o n .  Wel ty ,  s u p r a ,  a t  1163. He f a i l s  t o  do so .  

The r e c o r d  c l e a r l y  demons t ra tes  t h a t  t h e  t r i a l  c o u r t  g r a n t e d  

A p p e l l a n t  wide l a t i t u d e  i n  e l i c i t i n g  t e s t imony  t o  t h e  m i t i g a t i n g  

f a c t o r s  h e  now c l a i m s  t h e  r u l i n g  on E d i t h  A r g u s t e i n ' s  t e s t imony  

den ied  him. Her t e s t imony  could  o n l y  have  been cumula t ive  a t  



b e s t .  E r r o r ,  i f  any ,  i s  t h u s  ha rmless .  

A p p e l l a n t  a t t a c k s  t h e  c o u r t ' s  e x c l u s i o n  of p o r t i o n s  of t h e  

t r a n s c r i p t  of a p r e - t r i a l  confe rence  and change of p l e a  h e a r i n g  

h e l d  on A p r i l  21 ,  1983 when p r o s e c u t i o n  w i t n e s s  Ronald Rewis p l e d  

g u i l t y  t o  b e i n g  a f e l o n  i n  p o s s e s s i o n  of a f i r e a r m  and 

o b s t r u c t i o n  by f a l s e  i n f o r m a t i o n .  

The Record r e f l e c t s  t h i r t y  n i n e  pages of u n r e s t r i c t e d  c r o s s  

examinat ion  by A p p e l l a n t  (R 201 -240) s a v e  two o b j e c t i o n s  by t h e  

S t a t e .  The f i r s t  r e s u l t e d  i n  A p p e l l a n t  acknowledging f a c t u a l  

e r r o r  (K 763-764);  and t h e  second ,  r e s o l v e d  f a v o r a b l y  t o  t h e  

A p p e l l a n t ,  b e a r s  d i r e c t l y  on t h e  p u r p o r t e d  " l i m i t a t i o n "  h e  now 

r a i s e s :  

Q . . .  On A p r i l  2 8 t h ,  you e n t e r e d  a p l e a ,  g e t  a 
cap of f i v e  y e a r s .  The S t a t e  wants  f i v e -  
y e a r s .  You jump bond, you d o n ' t  show up' i n  
c o u r t .  They i s s u e  a w a r r a n t  - -  

MR. CKOW: I o b j e c t  t o  t h i s ,  h i s  r e c i t a t i o n  
i n  t h e  form of c ross -examina t ion .  You can 
ask  t h i s  w i t n e s s  what h i s  knowledge i s  b u t  t o  
t r y  t o  j u s t  make a long  l i s t  and say  what h e  
wants  t o  s a y .  H e ' s  n o t  a  w i t n e s s ,  h e ' s  n o t  
under  o a t h  and I o b j e c t  t o  it. 

MR. McMILLAN: I t ' s  c r o s s - e x a m i n a t i o n .  

THE COURT: Go ahead.  

Q. Again ,  e n t e r e d  a  p l e a  on 4-21,  a cap of 
f i v e  y e a r s .  S t a t e  of F l o r i d a  i n d i c a t e s  t h e i r  
d e s i r e  t o  i n c a r c e r a t e  you f o r  f i v e  y e a r s .  
You bond o u t ,  jump bond. You d o n ' t  show up. 
They e x t r a d i t e  from Lee County back up h e r e  
t o  show up i n  c o u r t ,  g e t  a y e a r  i n  t h e  Cour t  
[ s i c ]  J a i l  w i t h  p r o b a t i o n  on t o p  of it and 
you don'  t t h i n k  t h a t  has  a n y t h i n g  t o  do w i t h  
your t e s t i m o n y  i n  t h i s  c a s e ?  

A. I d o n ' t  know. I t a l k e d  t o  t h e  p a r o l e  



l a d y  t h a t  is  i n  c h a r g e  h e r e  i n  P i n e l l a s  
County and I e x p l a i n e d  my s i t u a t i o n  t o  h e r  
and s h e  seemed t o  t h i n k  I needed  d r u g  
t r e a t m e n t ,  t o o .  She  recommended I go t o  PAR. 

MR. McMILLAN: T h a t ' s  a l l  I h a v e ,  J u d g e .  

(R 770-771) 
(emphas is  added)  

T h i s  exchange c l e a r l y  o b v i a t e s  A p p e l l a n t ' s  argument  t h a t  t h e  

t r i a l  c o u r t  d e p r i v e d  t h e  j u r y  of a l l  t h e  i n f o r m a t i o n  t h e y  needed  

t o  e v a l u a t e  Rona ld  R e w i s ' s  c r e d i b i l i t y .  ( A p p e l l a n t ' s  B r i e f ,  Page 

The t r i a l  c o u r t  c o r r e c t l y  n o t e d  t h a t  t h e  p r o s e c u t o r ' s  

comments i n  t h e  s t r i c k e n  p a r a g r a p h 9  may w e l l  have  a d d r e s s e d  t h e  

n a t u r e  and c h a r a c t e r  of p r i o r  o f f e n s e s  n o t  w i t h i n  h i s  p e r s o n a l  

knowledge.  (R 927) 

A p p e l l a n t  a r g u e s  a l i n e  of c a s e s  which i n s u r e  him wide  

l a t i t u d e  i n  S i x t h  Amendment r i g h t  t o  c r o s s - e x a m i n e  w i t n e s s e s  

a g a i n s t  him: Harmon v .  S t a t e ,  394  So.2d 121 ( F l a .  1  s t  DCA 1980)  ; 

Blair  v .  S t a t e ,  ( F l a .  2d DCA 1 9 7 9 ) ;  Davis  v .  

A l a s k a ,  415 U.S. 3 0 8 ,  9 4  S . C t .  1 1 0 5 ,  39 L.Ed.2d 347 (1974)  and  

G i g l i o  v .  U n i t e d  S t a t e s ,  405 U.S. 1 5 0 ,  92 S .C t .  763 ,  31 L.Ed.2d 

104  (1 9 7 2 ) .  T h a t ' s  e x a c t l y  what  h e  had  h e r e :  wide  l a t i t u d e  t o  

c r o s s - e x a m i n e  Rewis .  

9  I t  seems t o  me t h a t  w e ' v e  g o t  t o  s t a r t  t h i n k i n g  of w h a t ' s  
b e s t  f o r  t h e  p u b l i c ,  a n d ,  p e r s o n a l l y ,  I t h i n k  t h a t  h e  h a s  had  
many o p p o r t u n i t i e s - - m a y b e  h e  h a s  n o t  been t h r o u g h  t h e s e  programs 
t h e y  have  s u g g e s t e d ,  b u t  c e r t a i n l y  h e  had many o p p o r t u n i t i e s  t o  
s t r a i g h t e n  o u t  h i s  l i f e .  H e ' s  been b e f o r e  many d i f f e r e n t  c o u r t s  
on  many d i f f e r e n t  o c c a s i o n s .  ( A p e l l a n t ' s  I n i t i a l  B r i e f ,  page  49)  



H i s  compla in t  is t h a t  he  wants  a n o t h e r  chance t o  g e t  i n  an  

e d i t o r i a l  comment by t h e  p r o s e c u t o r .  Appe l l ee  r e s p e c t f u l l y  

submi t s  t h a t  A p p e l l a n t  i s  t r y i n g  t o  r e w r i t e  r u l e s  of r e l e v a n c y .  

T h i s  honorab le  c o u r t  should  a f f i r m  A p p e l l a n t ' s  judgment and 

s e n t e n c e .  H i s  I s s u e  V I I  i s  w i t h o u t  m e r i t .  



ISSUE V I I I  

THE COURT BELOW ERKED I N  PERMITTING THE 
PROSECUTOR TO EWKE A NUMBER OF IMPROPER AND 
PREJUDICIAL COMMENTS TO THE J U R Y  D U R I N G  HIS 
CLOSING ARGUMENT. 

A t  t h e  o u t s e t ,  Appe l l ee  d i s t i n g u i s h e s  t h a t  l i n e  of c a s e s  

c i t e d  by A p p e l l a n t  IGoddard v .  S t a t e ,  143 F l a .  28 ,  196 So.  596 

( F l a .  1940) ; Harper  v .  S t a t e ,  41 1 So.2d 235 ( F l a .  3d DCA 1982) ; 

Meade v .  S t a t e ,  431 So.2d 1031 ( F l a .  4 t h  DCA 1983) ; Harris v .  

S t a t e ,  414 So.2d 557 (F1.a. 3d DCA 1982))  where in  t h e  p r o s e c u t o r ' s  

remarks o c c u r r e d  d u r i n g  t h e  g u i l t  phase  of a t r i a l .  A p p e l l e e  

r e s p e c t f u l l y  submi t s  t h a t  a d e s c r i p t i o n  of t h e  v i c t i m  and t h e  

c i r c u m s t a n c e s  s u r r o u n d i n g  t h e  k i l l i n g  i s  f a r  more r e l e v a n t  a t  t h e  

p e n a l t y  p o r t i o n  of t h e  b i f u r c a t e d  c a p i t a l  t r i a l  where,  as h e r e ,  

t h o s e  s p e c i f i c  c i r cumstances  go t o  s t a t u t o r y  a g g r a v a t i n g  f a c t o r s  

(F.S. S921 . I41 ( 5 ) )  which t h e  j u r y  is t o  c o n s i d e r .  

Appe l l ee  submi t s  t h a t  t h e  p r o s e c u t o r ' s  s t a t e m e n t  t h a t :  

On t h a t  day ,  t h i s  man s e n t e n c e d  Ear l  Baughman 
t o  d e a t h  w i t h o u t  a p r o c e e d i n g ,  w i t h o u t  t h e  
o p p o r t u n i t y  t o  p r e s e n t  ev idence  t o  t a l k  abou t  
h i s  l i f e ,  h i s  f a m i l y ,  h i s  e x p e c t a t i o n s ,  h i s  
j o y s  and sorrows (R 2454).  

i s  n o t  u n l i k e  t h e  s t a t e m e n t  H a l l  v .  Wainwright ,  733 F.2d 766 

(1 984) ana lyzed :  

I d o n ' t  know; t h e r e  s h e  i s ,  we c a n ' t  b r i n g  
h e r  back,  you know; I d o n ' t  know much worse  
t h a t  you could  have.  I r e a l l y  d o n ' t  know ... 
now t h i s  i s  a t r a g i c  c a s e .  We have a 
deceased woman; s h e  c a n ' t  t e s t i f y .  I d o n ' t  
know how qu ick  d e a t h  comes t o  p e o p l e ;  I know 
some d i e  h a r d ,  some d i e  easy .  I t  comes t o  
a l l  of u s  sooner  o r  l a t e r .  

H a l l ,  s u p r a  a t  773 



and f o u n d  d i d  n o t  r e a c h  a  l e v e l  which r e n d e r e d  t h e  t r i a l  a - 
f u n d a m e n t a l l y  u n f a i r .  

L i k e  t h e  H a l l  comment, . . . "These comments are b a r e l y  

q u e s t i o n a b l e ;  c e r t a i n l y ,  t h e y  are n o t  of c o n s t i t u t i o n a l  

magni tude ."  H a l l ,  s u p r a  a t  773. 

I n  c l o s i n g  a rgumen t ,  t h e  p r o s e c u t o r  f o c u s e d  on t h e  

p r e m e d i t a t e d  n a t u r e  of t h e  crimes : 

A v i c t i m  i s  s e l e c t e d  as a wolf t r a i l s  a  
h e r d  of d e e r ;  t h e  young,  t h e  f e e b l e  who t r a i l  
beh ind  are s e l e c t e d  o u t  a s  v i c t i m s  and M r .  
Baughman i s  dead b e c a u s e  h e  w a s  an  e a s y  
v i c t i m .  T h i s  man s a w  a n  o p p o r t u n i t y ,  a n  aged  
and i n f i r m e d  [ s i c ]  man, who c o u l d n ' t  r e s i s t ,  
who c o u l d n '  t de fend  h i m s e l f  . The c a l l o u s n e s s  
w i t h  which t h e  e v e n t s  o c c u r r e d  are 
i n c r e d i b l e .  I n c r e d i b l e .  (R 2485) 

The p r o s e c u t o r ' s  comments c o n s t i t u t e d  a f a i r  comment on t h e  

d e l i b e r a t e ,  p r e m e d i t a t e d  n a t u r e  of t h e  A p p e l l a n t ' s  conduc t .  T h i s  

c o u r t  a f f i r m e d  t h e  judgment and s e n t e n c e  i n  a c a p i t a l  case when 

t h e  p r o s e c u t o r  r e f e r r e d  t o  t h e  p e r p e t r a t o r  of t h e  crime as a 

v i c i o u s  an ima l .  Darden v .  S t a t e ,  329 So.2d 287 ( F l a .  1976) ; see 

a l s o  Breed love  v .  S t a t e ,  413 So.2d 1 ( F l a .  1982) .  The comment 

c e r t a i n l y  i s  n o t  as h a r s h  as t h a t  s u s t a i n e d  i n  Cronnon v .  

Alabama, 587 F.2d 246 ,  251 ( 5 t h  C i r .  1979)  w h e r e i n  t h e  p r o s e c u t o r  

r e f e r r e d  t o  t h e  " f i e n d i s h  ghoul"' who c o u l d  h a v e  commit ted t h i s  

crime and t h e  a s s a i l a n t ' s  d e s i r e  t o  h e a r  " t h e  s q u i s h  of h e r  

b lood . "  S e e  a l s o  C o l l i n s  v .  S t a t e ,  180 So.2d 340 ( F l a .  1965) 

u p h o l d i n g  t h e  p r o s e c u t o r ' s  r e f e r e n c e  t o  t h e  a c c u s e d  a s  a v u l t u r e ,  



a  v i l e  c r e a t u r e  and a  b e a s t .  

S i n c e  t h e  comment was a  f a i r  one upon t h e  ev idence  and d i d  

n o t  improper ly  i n f l u e n c e  t h e  j u r y  t o  r e a c h  a  more s e v e r e  v e r d i c t  

t h a n  w a r r a n t e d ,  t h i s  c o u r t  must a f f i r m .  

Appe l l ee  c o n t e s t s  A p p e l l a n t s  unsuppor ted  summary c o n c l u s i o n  

t h a t  t h e  p r o s e c u t o r ' s  s t a t e m e n t s  amounted t o  a  warning A p p e l l a n t  

would k i l l  a g a i n  i f  n o t  s e n t e n c e d  t o  d e a t h .  

The S t a t e  comments c i t e d  by A p p e l l a n t  ( A p p e l l a n t ' s  I n i t i a l  

B r i e f ,  pg. 54-55) cou ld  on ly  r i s e  by a  s t r e t c h  of t h e  imag ina t ion  

t o  t h e  e x p l i c i t  "Don' t  l e t  i t  happen. Don ' t  l e t  it happen. 

Don ' t  l e t  R o b e r t  T e f f e t e l l e r  k i l l  a g a i n "  f o r  which t h i s  c o u r t  

r e v e r s e d  t h e  d e f e n d a n t ' s  c o n v i c t i o n  i n  T e f f e t e l l e r  v.  S t a t e ,  439 

So.2d 840 ( F l a .  1983) .  

Appe l l ee  emphasizes t h a t  t h e  v i c t i m ' s  a g e ,  and t h e  f a c t  t h a t  

A p p e l l a n t  k i l l e d  Baughman s o  t h a t  he  cou ld  g e t  t h e  v i c t i m ' s  money 

go t o  s t a t u t o r y  a g g r a v a t i n g  c i r c u m s t a n c e s  5921 . I41  (5)  ( f )  

( p e c u n i a r y  g a i n ) ,  (h )  , ( h e i n o u s ,  a t r o c i o u s  o r  c r u e l )  and ( i )  

( c o l d ,  c a l c u l a t e d  and p r e m e d i t a t e d ) .  

The S t a t e ' s  comments v i s  a  v i s  h i s  n o n - r e h a b i l i t y  a r e  a l s o  

f a i r  comments on t h e  ev idence .  C e r t a i n l y  Appel lee  is f r e e  t o  

a r g u e  h i s  r e h a b i l i t y  and would j u s t i f i a b l y  a t t a c k  any p r e c l u s i o n  

of h i s  e f f o r t  t o  do s o .  Why t h e n  may t h e  S t a t e  n o t  a rgue  h i s  

n o n - r e h a b i l i t y ?  

A p p e l l a n t  a r g u e s  t h a t  c e r t a i n  of t h e  S t a t e ' s  comments d i d  

n o t  go t o  s t a t u t o r y  a g g r a v a t i n g  c i rcumstances .  He i g n o r e s  t h e i r  

u s e  i n  a t t a c k i n g  t h e  m i t i g a t i n g  c i r c u m s t a n c e s  A p p e l l a n t  advanced,  



spec i f  i c a l l y ,  h i s  age. 

Indeed ,  t h a t  i s  e x a c t l y  what t h e  S t a t e  d i d :  

H i s  age does n o t  j u s i t f y  o r  m i t i g a t e  what h e  
has  done i n  l i g h t  of h i s  h i s t o r y  and h i s  
record  i n d i c a t e s  he i s . . . .  

(R 2498) 

A p p e l l a n t ' s  a t t a c k  on t h e  p r o s e c u t o r ' s  comments t o  t h e  

e f f e c t  t h a t  " . . . t h i s  i s  no t  an o rd ina ry  homocide [ s i c ] " .  . . a r e  

ill taken .  

This  is  p r e c i s e l y  what t h e  p r o s e c u t o r  must do i n  o r d e r  t o  

demonstra te  why t h e  ca se  war r an t s  impos i t ion  of t h e  dea th  

pena l ty .  

Appel lee  no t e s  t h a t  Appe l lan t  i n c o r r e c t l y  a s s e r t s  t h a t  t h e  

t r i a l  c o u r t  r e fu sed  h i s  r eques t  t o  i n s t r u c t  on a l l  m i t i g a t i n g  

c i rcumstances  when i n  f a c t  he  s p e c i f i c a l l y  waived argument under 

F.S. 8921 .I41 ( 6 )  ( a )  (no s i g n i f i c a n t  h i s t o r y  of p r i o r  c r i m i n a l  

a c t i v i t y )  (R 2429). 

A p p e l l a n t ' s  a t t a c k  on t h e  p r o s e c u t o r ' s  (purpor ted)  a t t emp t  

t o  r e s t r i c t  t h e  j u r y ' s  cons i d e r a t i o n  of m i t i g a t i n g  evidence i n  

v i o l a t i o n  of Locke t t  and Eddings i s  a l s o  ill taken.  H i s  r e a l  

complaint  h e r e  i s  t h a t  t h e  p rosecu to r  argued t h e  weight  of t h e  

evidence.  Locke t t  and Eddings demand on ly  t h a t  t h e  j u r o r s  have 

an oppor tun i ty  t o  h e a r  such evidence and cons ide r  a l l  m i t i g a t i n g  

f a c t o r s .  They d id .  



However, i f ,  a s  i n  Wash ing ton ,  s u p r a ,  t h e  t r i a l  c o u r t  was 

@ n o t  bound t o  f i n d  t h e  d e f e n d a n t ' s  s u r r e n d e r  a  m i t i g a t i n g  

c i r c u m s t a n c e ,  why t h e n  may t h e  p r o s e c u t o r  n o t  a r g u e  t o  j u r o r s  

a g a i n s t  i t s  m i t i g a t i n g  e f f e c t ?  

A p p e l l a n t  a r g u e s  p u r s u a n t  t o  Washington  v .  S t a t e ,  362  So.2d 

658 ( F l a .  1 9 7 8 ) ,  Agan v .  S t a t e ,  445 So.2d 326  ( F l a .  1983)  and 

C a r u t h e r s  v .  S t a t e ,  465 So.2d 496 ( F l a .  1985)  t h a t  t h e  p r o s e c u t o r  

e r r e d  i n  a r g u i n g  t h a t  t h e  f a c t  h e  p l e d  g u i l t y  was n o t  "a 

m i t i g a t i n g  c i r c u m s t a n c e  i n  any  way" (R 2501) b e c a u s e  a  g u i l t y  

p l e a  may be a m i t i g a t i n g  c i r c u m s t a n c e  i n  a n  a p p r o p r i a t e  case. 

A p p e l l e e  r e s p o n d s :  T h i s  is  n o t  a n  a p p r o p r i a t e  case. 

A p p e l l a n t  h a s  acknowledged t h a t  a f t e r  making  s e v e r a l  " p r i m a r i l y  

e x c u l p a t o r y ' '  s t a t e m e n t s  , h e  c o n f e s s e d  o n l y  a f  t e r  t h e  

@ i n v e s t i g a t i n g  o f f i c e r s  con£ r o n t e d  him w i t h  i n c r i m i n a t i n g  

e v i d e n c e .  A p p e l l a n t ' s  I n i t i a l  B r i e f ,  page  2 4 ,  (R 8 1 8 ,  8 4 4 ) .  

A p p e l l a n t  a r g u e s  t h a t  t h e  p r o s e c u t o r  commit ted i m p r o p r i e t y  

i n  e x p r e s s i n g  p e r s o n a l  b e l i e f s  c o n c e r n i n g  t h e  e v i d e n c e  and  what  

i t  showed. A p p e l l a n t ' s  I n i t i a l  B r i e f ,  page  58.  

A p p e l l a n t  would r e q u i r e  t h e  p r o s e c u t o r  t o  d r o p  t h e  pronouns  

11111 and l l m e l l  f r om h i s  a rgument  t o  j u r o r s .  However,  a r e v i e w  of 

t h e  c h a l l e n g e d  s t a t e m e n t ( s )  r e v e a l s  t h e y  are argument  on t h e  

e v i d e n c e .  

They r e v e a l  n o  a t t e m p t  t o  e x p r e s s  ( h i s )  b e l i e f  i n  t h e  

c r e d i b i l i t y  of a w i t n e s s  based  upon t h e  p r o s e c u t o r ' s  knowledge  of 

a d d i t i o n a l  i n f o r m a t i o n  n o t  d i s c l o s e d  t o  j u r o r s .  Cummings v .  

S t a t e ,  41 2  So.2d 436 ( F l a .  4 t h  DCA 1982) .  

a 



See a l s o :  H a l l ,  sup ra ,  wherein t h e  defendant a l s o  chal lenged 

t h e  p r o s e c u t o r ' s  s t a t emen t :  

Ladies  and gentlemen of t h e  j u r y ,  wi th  a l l  
due s i n c e r i t y ,  I d o n ' t  s e e  any m i t i g a t i o n  i n  
t h i s  p a r t i c u l a r  ca se .  

H a l l ,  supra  a t  774 

The H a l l  c o u r t  he ld :  

While t h e  p r o s e c u t o r ' s  comment exp re s s ing  h i s  
pe r sona l  op in ion  t o  t h e  j u r y  i s  q u e s t i o n a b l e ,  
i t  is no t  u n c o n s t i t u t i o n a l .  

H a l l ,  supra  a t  774 

Appel lan t  a t t a c k s  comments by t h e  p rosecu to r  which he 

p e r c e i v e s ,  i n  e f f e c t ,  u rge  j u r o r s  t o  "send a  message t o  t h e  

community" and p o t e n t i a l  robbers .  (Appe l l an t ' s  I n i t i a l  B r i e f ,  

a page 62).  Appellee c o n t e s t s  t h i s  c h a r a c t e r i z a t i o n .  Appe l lan t  

acknowledges they only "came c l o s e  to"  p r o h i b i t e d  comments 

addressed by t h e  cases  he c i t e s  i n  suppor t  of h i s  argument: 

W i l l i a r d  v .  S t a t e ,  462 So.2d 102 ( F l a .  2d DCA 1985) ; Boatwright  

v .  S t a t e ,  452 So.2d 666 (F l a .  4 t h  DCA 1984) ; Perdomo v.  S t a t e ,  

439 So.2d 314 ( F l a .  3d DCA 1983) ; Chavez v .  S t a t e ,  215 So.2d 750 

( F l a .  2d DCA 1968). 

F i n a l l y ,  Appel lee  a rgues  t h a t  t h e  p r o s e c u t o r ' s  comment t h a t  

Appel lant  probably q u i t  h i s  Sunken Gardens job  because he  was 

l a z y  was, i f  e r r o r ,  harmless  e r r o r .  

Appellee n o t e s  (wi th  r e f e r e n c e  t o  a l l  of t h e  p rosecu to r s  

comments now under a t t a c k )  : 



P r o s e c u t o r i a l  e r r o r  a l o n e  does n o t  w a r r a n t  
a u t o m a t i c  r e v e r s a l  of a  c o n v i c t i o n  u n l e s s  t h e  
e r r o r s  involved a r e  s o  b a s i c  t o  a  f a i r  t r i a l  
t h a t  t h e y  can n e v e r  be t r e a t e d  a s  ha rmless .  
The c o r r e c t  s t a n d a r d  of a p p e l l a t e  review is 
whether  " t h e  e r r o r  committed was s o  
p r e j u d i c i a l  a s  t o  v i t i a t e  t h e  e n t i r e  t r i a l . "  
Cobb, 376 So.2d a t  232. The a p p r o p r i a t e  t e s t  
f o r  whether  t h e  e r r o r  i s  p r e j u d i c i a l  i s  t h e  
"harmless  e r r o r "  r u l e  s e t  f o r t h  i n  Chapman v.  
C a l i f o r n i a ,  386 U.S. 1 8 ,  87 S .Ct .  824 ,  1 7  
L.Ed.2d 705 91967) ,  and i t s  progeny. We 
a g r e e  w i t h  t h e  r e c e n t  a n a l y s i s  of t h e  Cour t  i n  United S t a t e s  v.  ~ a s t i n k ,  U.S. , 103 
S.Ct .  1974,  76 L.Ed.2d ( 1 9 8 3 ) F T h e  
s u p e r v i s o r y  power of t h e  a p p e l l a t e  c o u r t  t o  
r e v e r s e  a  c o n v i c t i o n  i s  i n a p p r o p r i a t e  a s  a  
remedy when t h e  e r r o r  is  h a r m l e s s ;  
p r o s e c u t o r i a l  misconduct  o r  i n d i f f e r e n c e  t o  
j u d i c i a l  admoni t ions  is t h e  p r o p e r  s u b j e c t  of 
b a r  d i s c i p l i n a r y  a c t i o n .  R e v e r s a l  of t h e  
c o n v i c t i o n  is a  s e p a r a t e  m a t t e r ;  it is t h e  
du ty  of a p p e l l a t e  c o u r t s  t o  c o n s i d e r  t h e  
r e c o r d  a s  a  whole and t o  ignore  ha rmless  
e r r o r ,  i n c l u d i n g  most c o n s t i t u t i o n a l  
v i o l a t i o n s .  

Murray v .  S t a t e ,  443 So.2d 955 ( F l a .  1984) 

A p p e l l e e  r e s p e c t f u l l y  s u g g e s t s  t h a t  an  examinat ion  of t h e  

Record ,  w e l l  summarized by t h e  t r i a l  c o u r t  i n  i t s  f i n d i n g s  i n  

s u p p o r t  of i m p o s i t i o n  of t h e  d e a t h  p e n a l t y  (R 309-315) r e v e a l s  

overwhelming ev idence  from which t h i s  honorab le  c o u r t  may 

conclude  t h a t  t h e  cumula t ive  e f f e c t  of any improper s t a t e m e n t s  by 

t h e  p r o s e c u t o r ,  i f  t h e r e  a r e  a n y ,  d i d  n o t  v i t i a t e  t h e  e n t i r e  

t r i a l .  

N e i t h e r  cou ld  t h e y  be s a i d  t o  s u b s t a n t i a l l y  c o n t r i b u t e  t o  

t h e  j u r y '  s a d v i s o r y  recommendat ion  of d e a t h .  T e f f e t e l l e r  v .  

S t a t e ,  s u p r a .  

A p p e l l a n t ' s  I s s u e  V I I I  i s  w i t h o u t  m e r i t .  T h i s  honorab le  c o u r t  

should  a f f i r m  A p p e l l a n t ' s  s e n t e n c e .  



ISSUE I X  

THE COURT BELOW ERRED I N  G I V I N G  INCOMPLETE 
AND MISLEADING INSTRUCTIONS TO THE J U R Y .  

FAILURE TO INSTRUCT ON ALL STATUTORY 
AGGRAVATING AND MITIGATING CIRCUMSTANCES. 

The t r i a l  c o u r t  p r o p e r l y  r e f u s e d  A p p e l l a n t ' s  r e q u e s t  t o  

i n s t r u c t  on a l l  a g g r a v a t i n g  and m i t i g a t i n g  c i r c u m s t a n c e s  ( e x c e p t  

t h e  m i t i g a t i n g  c i r c u m s t a n c e  of no s i g n i f i c a n t  h i s t o r y  of p r i o r  

c r i m i n a l  a c t i v i t y ,  which w a s  w a i v e d ) .  Lemon v .  S t a t e ,  456 So.2d 

8 8 5 ,  887 ( F l a .  1 9 8 4 ) .  The t r i a l  c o u r t  c o r r e c t l y  f o l l o w e d  t h e  

F l o r i d a  S t a n d a r d  J u r y  I n s t r u c t i o n  (Crim.) P e n a l t y  P r o c e e d i n g s  - 
C a p i t a l  C a s e s ,  78 ,  8 0 ,  which d i r e c t  him t o  "Give o n l y  t h o s e  

@ 
a g g r a v a t i n g  [ and  m i t i g a t i n g ]  c i r c u m s t a n c e s  f o r  which e v i d e n c e  h a s  

been p r e s e n t e d . "  (R 2429-2431 ) . 
Cooper v .  S t a t e ,  336 So.2d 1133 ( F l a .  1976) and S t r a i g h t  v .  

Wainwr igh t ,  422 So.2d 827 ( F l a .  1982) c i t e d  by ~ ~ ~ e l l a n t l O  

p r e c e d e  t h e  c u r r e n t  S t a n d a r d  J u r y  I n s t r u c t i o n  ( A p r i l  8 ,  1982)  and 

are t h u s  i n a p p o s i t e .  

B .  

FAILURE TO INSTRUCT ON CRIME HAVING BEEN 
COMMITTED WHILE DEFENDANT UNDER INFLUENCE OF 
MENTAL OR EMOTIONAL DISTURBANCE . 

T h i s  w a s  a p e t i t i o n  f o r  a w r i t  of h a b e a s  c o r p u s  and a p p e a l  
f rom a c i r c u i t  c o u r t  o r d e r  deny ing  p o s t  c o n v i c t i o n  r e l i e f  u n d e r  
R u l e  of  C r i m i n a l  P r o c e d u r e  3.850.  S t r a i g h t ' s  t r i a l  took p l a c e  i n  
1981 ; S t r a i g h t  v .  S t a t e ,  397 So.2d 903 ( F l a .  1 9 8 1 ) ,  ce r t .  d e n i e d ,  
454 U.S. 1022 ,  102 S . C t .  556 ,  70 L.Ed.2d 418 (1981) .  

a 
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D r .  Mourer acknowledges t h a t  it was s p e c u l a t i o n  on h i s  p a r t  

t h a t  Appel lant  had o rgan ic  b r a i n  damage (R 973). D r .  Galloway 

acknowledged t h a t  r ecen t  neu ro log ica l  t e s t i n g  of Appel lant  f a i l e d  

t o  show any p o s i t i v e  s i g n s  of o rgan ic  d i s tu rbance .  (R 1044). 

A s  Appel lant  p o i n t s  ou t :  Although D r .  Mourer t e s t i f i e d  

i n i t i a l y  on cross-examinat ion t h a t  Appel lant  was under t h e  

i n f luence  of extreme mental  o r  emotional  d i s tu rbance  (R 970-971), 

upon f u r t h e r  ques t ion ing  he reversed  himself and t e s t i f i e d  

unequivocal ly  t h a t  he was not  (R 978-979). So too ,  D r .  

Galloway's test imony i s  c l e a r :  He was no t  of t h e  opinion t h a t  

0 Appel lant  was under t h e  i n f luence  of extreme mental  o r  emotional  

d i s tu rbance .  (K 1037). 

Appellee r e s p e c t f u l l y  sugges t s  t h a t  A p p e l l a n t ' s  r e q u e s t  f o r  

an i n s t r u c t i o n  on t h i s  s t a t u t o r y  m i t i g a t i n g  f a c t o r  wi th  t h i s  

l i m i t i n g  word "extreme" s t r i c k e n  i s  a  t a c i t  acknowledgment t h a t  

t h e r e  i s  no evidence in  t h e  record f o r  t h e  s t a t u t o r y  f a c t o r  a s  

w r i t t e n  (R 2433-2434). 

Nothing otherwise  prevented Appel lant  from arguing  s imple  

emotional  d i s t r e s s  o r  d i s tu rbance  a s  a  non- s t a tu to ry  m i t i g a t i n g  

f a c t o r .  

C .  INSTRUCTION ON PREMEDITATION 

The circumstances of t h i s  t r i a l  a r e ,  i n  e f f e c t ,  no d i f f e r e n t  

from the  s tandard  b i f u r c a t e d  c a p i t a l  t r i a l .  There ,  t h e  t r i a l  a 



cour t  would read t h e  d e f i n i t i o n  of "premeditated" a t  t h e  g u i l t  

@ phase. 

Here, absen t  a  g u i l t  phase ,  t h e  t r i a l  cou r t  read i t  i n  

connection with t h e  aggrava t ing  circumstances of "cold and 

c a l c u l a t e d . "  

This  honorable c o u r t  has  y e t  t o  h o l d ,  no twi ths tanding  t h e  

"heightened premedi ta t ion"  requirement ,  t h a t  t h e  g iv ing  of t h e  

s tandard  d e f i n i t i o n  of p remedi ta t ion  a t  t h e  g u i l t  phase i s  

in£ irm, f o r  f a i l u r e  t o  d i s t i n g u i s h  "heightened premedi ta t  ion" o r  

t h a t  i t  o therwise  g ives  "an improper reading" (R 2437) t o  t h i s  

agg rava t ing  f a c t o r .  

D .  FAILURE TO G I V E  DEFENDANT'S PROPOSED PENALTY PHASE 
INSTRUCTION NO. 8  

Although t h e  reques ted  i n s t r u c t  ion may be congruent wi th  

Bates v .  S t a t e ,  465 So.2d 490 (F l a .  1985);  Menendez v.  S t a t e ,  368 

So.2d 1278 ( F l a .  1979) and R i l e y  v.  S t a t e ,  366 So.2d 19 (F l a .  

1978) they by no means r e q u i r e  an i n s t r u c t i o n  on " i n t e n t  t o  avoid 

a r r e s t " .  

Appellee r e s p e c t f u l l y  submits t h a t ,  absen t  t h i s  i n s t r u c t i o n ,  

t h e  t r i a l  c o u r t ' s  i n s t r u c t i o n  on " i n t e n t  t o  avoid a r r e s t "  channel  

t h e  s e n t e n c e r ' s  d i s c r e t i o n  by " c l e a r  and o b j e c t i v e  s t anda rds"  

t h a t  provide t h e  " s p e c i f i c  and d e t a i l e d  guidance" contenanced by 

Godfrey v.  Georgia,  446 U.S. 420, 100 S  . C t .  1759, 64 L.Ed.2d. 398 

(1 980).  

This  honorable cou r t  should a f f i r m  A p p e l l a n t ' s '  judgment and 

@ sentence.  A p p e l l a n t ' s  I s s u e  I X  i s  wi thout  m e r i t .  



ISSUE X 

THE TRIAL COURT ERRED I N  SENTENCING JEFF 
MUEHLEMAN TO DEATH BECAUSE THE SENTENCING 
W E I G H I N G  PROCESS INCLUDED IMPROPER 
AGGRAVATING CIRCUMSTANCES AND EXCLUDED 
EXISTING MITIGATING CIRCUMSTANCES, RENDERING 
THE DEATH SENTENCE UNCONSTITUTIONAL UNDER THE 
EIGHTH AND FOURTEENTH AMENDMENTS. 

A. THE TRIAL COURT ERRED I N  FINDING AS AN 
AGGRAVATING CIRCUMSTANCE THAT THE H O M I C I D E  
WAS COMMITTED FOR THE PURPOSE OF AVOIDING OR 
PREVENTING A LAWFUL ARREST OR EFFECTING AN 
ESCAPE FROM CUSTODY. 

The t r i a l  c o u r t  p r o p e r l y  f o u n d  F.S. 5921 . I41  ( 5 )  ( e )  a p p l i e d  

i n  t h a t  t h e  dominant  m o t i v e  f o r  t h e  murder  was t o  e l i m i n a t e  

v i c t i m - w i t n e s s  Baughman. R i l e y  v .  S t a t e ,  366 So.2d 19 ( F l a .  

1978) , c e r t .  d e n i e d  U.S. , 103 S .Ct .  317 ,  74  L.Ed.2d 294 

(1982) ; R o u t l y  v .  S t z ,  4 4 S o . Z d  1257 ( F l a .  1983) ; E e l t y  v .  

S t a t e ,  402 So.2d 1159 ( F l a .  1981) .  

A p p e l l e e  d i s t i n g u i s h e s  t h i s  c a s e  f rom Menendez v .  S t a t e ,  368 

So.2d 1278 ( F l a .  1979)  on t h e  same b a s i s  t h i s  c o u r t  d i s t i n g u i s h e d  

~ o u t l y ,  s u p r a ,  f rom Menendez: 

The m o t i v e  f o r  t h e  murder  i n  Menendez c o u l d  
have  been based  on any number of r e a s o n s .  
For  example ,  t h e  v i c t i m  may have  r e s i s t e d  t h e  
r o b b e r y  e i t h e r  p h y s i c a l l y  o r  by a t t e m p t i n g  t o  
a t t r a c t  a t t e n t i o n .  I n  t h e  c a s e  s u b  j u d i c e ,  
however ,  we know what t r a n s p i r e d  immedia te ly  
p r i o r  t o  t h e  murder .  T h e r e f o r e ,  t h e  c a s e  a t  
b a r  i s  l i k e  R i l e y  and u n l i k e  Menendez i n  t h i s  
r e s p e c t .  Al though t h e r e  i s  no e x p r e s s  
s t a t e m e n t  by t h e  d e f e n d a n t  t h a t  i n d i c a t e s  t h e  
e l i m i n a t i o n  of t h e  e y e w i t n e s s  as h i s  m o t i v e ,  
t h e  f a c t s  as found  by t h e  t r i a l  c o u r t  s u p p o r t  
t h i s  f i n d i n g .  F i r s t ,  t h e  d e f e n d a n t  knew t h a t  
t h e  v i c t i m  knew him and  c o u l d  l a t e r  p r o v i d e  
t h e  p o l i c e  w i t h  h i s  i d e n t i t y .  F u r t h e r ,  t h e  
d e f e n d a n t  had n o  l o g i c a l  r e a s o n  f o r  b i n d i n g  



t he  v i c t i m ,  kidnapping him and d r i v i n g  him t o  
a  secluded a r e a  except f o r  t h e  purpose of 
murdering him t o  prevent  d e t e c t i o n .  I n  f a c t ,  
defendant has  no t  been a b l e  t o  a s s e r t  any 
o t h e r  explana t ion  f o r  t h i s  behavior i n  t h i s  
appeal .  

Rout ly ,  supra  a t  1264. 

Here ,  a s  i n  Rout ly  and Welty t h e  v i c t i m  knew Appellant  and 

could provide t h e  p o l i c e  wi th  h i s  i d e n t i t y .  Fur ther :  There was 

no need t o  a t t a c k ,  much l e s s  murder t h i s  n ine ty  s i x  year  o ld  man 

i n  o rde r  t o  rob him. 

Appellant  t o l d  p o l i c e  o f f i c e r s  i n  h i s  i n i t i a l  untaped 

confess ion  t h a t  he k i l l e d  Baughman because Baughman might be a b l e  

t o  i d e n t i f y  him as  h i s  a s s a i l a n t .  (R 31 1 ,  816) 

Appe l l an t ' s  argument t h a t  h i s  s ta tements  i n d i c a t e  a  des i r e  

t o  a l l e v i a t e  Baughman' s s u f f e r i n g  i s  unava i l i ng .  He would have 

0 t h i s  cou r t  re-weigh t h e  evidence.  That is not  i t ' s  func t ion .  

B .  THE TRIAL COURT ERKED I N  FINDING AS AN 
AGGRAVATING CIRCUMSTANCE THAT THE H O M I C I D E  
WAS ESPECIALLY HEINOUS, ATROCIOUS OR CRUEL. 

The t r i a l  cou r t  p roper ly  descr ibed  t h e  p a i n ,  f e a r  and mental 

anguish Baughman s u f f e r e d  a s  " i n c a l c u l a b l e .  " Rout ly ,  sup ra ,  a t  

1265. 

Appellee r e s p e c t f u l l y  submits t h a t  Appe l l an t ' s  argument t h a t  

s i n c e  "The only t h i n g  Baughman s a i d  dur ing  t h e  i nc iden t  was 

" J e f f ,  oh J e f f  ," (R 363) t h i s  was ha rd ly  begging f o r  mercy, i s ,  

a t  b e s t ,  unava i l ing .  

Appe l l an t ' s  argument ignores  t h e  v i c i o u s  b e a t i n g  Appel lant  

i n f l i c t e d  a t  t h e  o u t s e t  of h i s  a t t a c k  on Baughman. 



Even i n  circumstances where death  was ins tan taneous ,  c o u r t s  

have upheld a  f  inding of t h i s  f a c t o r  where t h e  v ic t im experienced 

mental  anguish and f e a r  p r i o r  t o  t h e  i n f l i c t i o n  of t h e  f a t a l  

wounds. Routly , supra .  Here, death was not  ins tan taneous  . 

C .  THE TRIAL COURT ERRED I N  FINDING AS AN 
AGGRAVATING CIRCUMSTANCE THAT THE H O M I C I D E  
WAS COML.1ITTEI.I I N  A COLD, CALCULATED AND 
PREMEDITATED MANNER WITHOUT ANY PRETENSE OF 
MORAL LEGAL JUST1 FICATION . 

The t r i a l  c o u r t ' s  o rde r  c l e a r l y  contemplates " t h e  h ighe r  

type of premedi ta t ion necessary f o r  t h i s  aggrava t ing  circumstance 

(R 31 3 ) .  

While t h e  l eng th  of time of i n i t i a l l y  planning t h e  homicide 

i s  s i g n i f i c a n t ,  so  a l s o  is  t h e  l eng th  and breadth of t h e  conduct 

i n  e f f e c t u a t i n g  i t .  As s t a t e d  i n  Pres ton  v. S t a t e ,  444 So.2d 939 

A t  946 ( F l a .  1984) : 

"This aggrava t ing  circumstance has  been found 
when t h e  f a c t s  show a  p a r t i c u l a r l y  lengthy ,  
methodic, o r  involved s e r i e s  of a t r o c i o u s  
events  o r  a  s u b s t a n t i a l  per iod of r e f l e c t i o n  
and thought by t h e  p e r p e t r a t o r .  

(emphas is suppl ied)  

See a l s o  Middleton v.  S t a t e ,  426 So.2d 548 (F la .  1982) 

(defendant confessed he s a t  with a  shotgun in  h i s  hands f o r  an 

hour looking a t  t h e  v ic t im a s  she s l e p t  and th ink ing  about 

k i l l i n g  he r )  ; Johnson v.  S t a t e ,  So.2d , (F la .  Case No. 

61,937,  Feb 1985) [ l o  F.L.W. 1231 (when v ic t im escaped from c a r ,  

defendant chased h e r ,  caught h e r  agains  and had t o  resume 



A p p e l l a n t  t o l d  w i t n e s s  Rona ld  Rewis  h e  d e c i d e d  t o  k i l l  

Baughman on t h e  a f t e r n o o n  of May 4  (R 738-739,  7 4 8 ) .  A p p e l l a n t  

a t t e m p t e d  t o  e n l i s t  R i c h a r d  Wesley t o  h e l p  him k i l l  Baughman w e l l  

b e f o r e  t h e  murder  t ook  p l a c e .  (R 749-752) 

T h u s ,  t h e  t r i a l  c o u r t  j u s t  i f  i a b l y  r e j e c t e d  A p p e l l a n t ' s  

e x p l a n a t i o n  t h a t  h e  k i l l e d  Baughman t o  p u t  him o u t  of h i s  m i s e r y  

and  t o  p r e v e n t  him f rom l i v i n g  i n  a h a n d i c a p p e d ,  b r a i n  damaged 

s t a t e .  

A p p e l l a n t  would once  a g a i n  h a v e  t h i s  c o u r t  re -weigh  t h e  

e v i d e n c e .  

D .  THE TRIAL COURT ERRED I N  CONSIDERING LACK OF 
REMORSE I N  SENTENCING JEFF MUEHLEMAN TO 
DEATH . 

The p r o s e c u t o r  made h i s  p o s i t i o n  c l e a r  when h e  s t a t e d  "... I 
do n o t  s u g g e s t  t h a t  l a c k  of r emorse  c o n s t i t u t e s  a n  a g g r a v a t i n g  

c i r c u m s t a n c e ,  b u t  c e r t a i n l y  can  be c o n s i d e r e d  a m i t i g a t i n g  

c i r c u m s t a n c e  t h a t  is  p r e s e n t e d  by t h e  d e f e n s e . "  (R 1327)  

I n  l i g h t  of t h i s  c l a r i f i c a t i o n ,  t h e  t r i a l  c o u r t ' s  comment i s  

s u r e l y  a r e s p o n s e  t o  t h e  d e f e n s e  argument  t h a t  A p p e l l a n t  was 

remorsef  u l .  

A p p e l l e e  r e s p e c t f u l l y  s u b m i t s  t h a t  A p p e l l a n t ' s  l a u g h t e r  i n  

t h e  c o u r s e  of d e s c r i b i n g  Baughman' s murder  t o  Rona ld  Rewis  i s  

i n d i c a t i v e  of t h e  amount of r e m o r s e  A p p e l l a n t  f e l t  f o r  what h e  

d i d .  (R 739)  

E .  THE TRIAL COURT ERRED I N  FAILING TO G I V E  
ADEQUATE CONS1 DERATI ON TO THE EVIDENCE 
MUEHLEMAN PRESENTED OF HIS SUBSTANTIAL MENTAL 
AND EMOTIONAL PROBLEMS. 



A p p e l l a n t ' s  r e a l  c o m p l a i n t  i s  t h a t  t h e  s e n t e n c i n g  a u t h o r i t y  

d i d  n o t  g i v e  t h e  same w e i g h t  t o  t h e  p r o f f e r e d  e v i d e n c e  i n  

m i t i g a t i o n  t h a t  A p p e l l a n t  would d e s i r e .  T h i s  argument  is  

u n a v a i l i n g .  S e e  Smi th  v .  S t a t e ,  407 So.2d 894  ( F l a .  1 9 8 1 ) ;  

H a r g r a v e  v .  S t a t e ,  366 So.2d 1 ( F l a .  1979) ; Lucas  v .  S t a t e ,  376 

So.2d 1149 ( F l a .  1979)  ; H i t c h c o c k  v .  S t a t e ,  41 3  So.2d 741 ( F l a .  

1982) ; Michael  v .  S t a t e ,  437 So.2d 138 ( F l a .  1983)  ; Johnson v .  

S t a t e ,  442 So.2d 185  ( F l a .  1 9 8 3 ) ;  Daugher ty  v .  S t a t e ,  419 So.2d 

1067 ( F l a .  1982) ; Lusk v .  S t a t e ,  446 So.2d 1038 ( F l a .  1984)  ; 

White  v .  S t a t e ,  446 So.2d 1031 ( F l a .  1 9 8 4 ) ;  Pope v .  S t a t e ,  441 

So.2d 1073 ( F l a .  1983) ; Wilson  v .  S t a t e ,  436 So .2d  908 ( F l a .  

1983)  ; F i t z p a t r i c k  v .  S t a t e ,  437 So.2d 1072 ( F l a .  1983) .  The 

l o w e r  c o u r t  d i d  cons i d e r  and f o u n d  non-pe r suas  i v e  t h a t  which w a s  

s u b m i t t e d  by A p p e l l a n t ;  s i n c e  no p a l p a b l e  abuse  of d i s c r e t i o n  h a s  

been e s t a b l i s h e d ,  a f f i r m a n c e  i s  r e q u i r e d .  (R 31 3-31 5 )  

A p p e l l a n t ' s  second argument  is  a v a r i a t i o n  on h i s  f i r s t .  

However, i n  i t ' s  o r d e r  u n d e r  "any o t h e r  a s p e c t  of t h e  d e f e n d a n t ' s  

c h a r a c t e r  o r  r e c o r d  and any  c i r c u m s t a n c e s  of t h e  o f f e n s e "  ..." t h e  

C o u r t  h a s  c o n s i d e r e d  t h e  p s y c h i a t r i c  t e s t i m o n y  as t o  t h e  

d e f e n d a n t ' s  p o s s i b l e  impai rment  ... h i s  p a s t  p h y s i c a l  and  

e m o t i o n a l  problems."  (R 31 5 ) .  I t  t h u s  makes c l e a r  t h a t  t h e  C o u r t  

d i d  i n  f a c t  c o n s i d e r  t h e  e v i d e n c e  p r o f f e r e d  i n  m i t i g a t i o n  as p e r  

i t s  r e s p o n s i b i l i t y  b e n e a t h  L o c k e t t  , s u p r a ,  and Eddings  , s u p r a .  

I t  s i m p l y  d i d  n o t  r e a c h  t h e  c o n c l u s i o n  A p p e l l a n t  would have  i t  

r e a c h .  



F. THE TRIAL COURT ERRED I N  REFUSING TO G I V E  
CONSI DERATI ON TO COMMENTS JEFF MUEHLEMN ' S  
FAMILY PRESENTED AT THE SENTENCING HEARING.  

Appel lant  would t u r n  t h e  gene ros i ty  of t h e  cou r t  i n  a l lowing  

P a t r i c i a  Muehleman t o  speak a t  s en t enc ing  i n t o  y e t  ano ther  

oppor tun i ty  t o  a t t a c k  t h e  s en t enc ing  process .  

A p p e l l a n t ' s  oppor tun i ty  t o  p re sen t  h i s  case  i n  oppos i t i on  t o  

imposi t ion of t h e  death  pena l ty  came a t  t h e  pena l ty  phase of h i s  

t r i a l .  He would now extend it t o  h i s  sen tenc ing .  He o f f e r s  no 

a u t h o r i t y  f o r  t h i s  ex tens  ion.  

Appel lant  might i n d e f i n i t e l y  s t a v e  off imposi t ion of 

sen tence  i f  h i s  argument he re  were t o  p r e v a i l .  

I n  any even t ,  Appel lee ,  i t e r a t e s  i t s  e a r l i e r  argument ( I s s u e  

. VII) t h a t  t h e  i n j u n c t i o n s ( s )  of Locke t t  and Eddings remain 

s u b j e c t  t o  a  t r i a l  c o u r t ' s  th reshold  de te rmina t ion  of re levancy .  

Appel lant  does no more than po in t  ou t  t h a t  t h e  t r i a l  cou r t  

has  obeyed t h e  p recep t s  of Locke t t ,  Eddings and Songer v. S t a t e ,  

365 So.2d 696 ( F l a .  1978) i n  a l lowing  Appel lant  wide l a t i t u t d e  i n  

p u t t i n g  on whatever evidence he chose. 

G .  THE COURT BELOW ERRED I N  FAILING TO G I V E  
ADEQUATE CONSI DERATION TO THE EVIDENCE JEFF 
MUEHLEMAN PRESENTED OF NON-STATUTORY 
MITIGATING CIRCUMSTANCES. 

The t r i a l  cou r t  need no t  cons ide r  A p p e l l a n t ' s  confess ion  

and g u i l t y  p l ea  a s  a  m i t i g a t i n g  f a c t o r ,  where, a s  h e r e ,  he only  

conf essed when conf ron ted  wi th  i nc r imina t ing  evidence (R 794). 



P r i o r  t o  t h a t ,  Appel lant  l i e d  about what happened, denied 

e c u l p a b i l i t y ;  and even went so  f a r  as  t o  i n f e r  t h a t  Richard Wesley 

was t h e  murderer (R 792) . Washington, supra .  

The f a c t  t h a t  t h e  sen tenc ing  o r d e r  does not 
r e f e r  t o  t h e  s p e c i f i c  types  of non-s ta tu tory  
"mi t iga t ing"  evidence p e t i t i o n e r  introduced 
i n d i c a t e s  only t h e  t r i a l  cou r t s  f i n d i n g  t h e  
evidence was no t  m i t i g a t i n g ,  no t  t h a t  such 
evidence was no t  considered.  

Dobbert v.  S t r i c k l a n d ,  718 F.2d 18 (1 1 t h  C i r .  
1983) 

While t h e  sen tence r  must cons ider  a l l  
evidence presented i n  m i t i g a t i o n ,  he a l s o  
determines t h e  weight t o  be given t o  r e l e v a n t  
m i t i g a t i n g  c i rcumstances .  Eddings v. 
Oklahoma, 455 U.S. 104,  114-1 15 ,  102 S.Ct.  
869, 876-877, 71 L.Ed. 1 (1982) 

H a l l ,  supra  a t  775 

Appellant  once again a t t a c k s  t h e  weight t h e  t r i a l  c o u r t  

accorded t o  t h e  m i t i g a t i n g  evidence he introduced a t  t r i a l .  

There i s ,  however, no doubt t h e  t r i a l  cou r t  considered 

..." t h e  voluminous documents and o t h e r  evidence presen ted  by t h e  

defense." (R 31 5) Appellant  i s ,  unders tandably,  unhappy t h e  

t r i a l  cou r t  found i t  i n s u f f i c i e n t  t o  mer i t  a  f i n d i n g  of 

m i t i g a t i o n .  

This  honorable cour t  should a f f i r m  Appe l l an t ' s  judgment and 

sentence.  H i s  I s s u e  X i s  wi thout  m e r i t .  



CONCLUSION 

Based on the  fo rego ing  argument and c i t a t i o n s  of a u t h o r i t y ,  

t h e  Appellee submits t h a t  t h e  judgment and sen tence  of t h e  t r i a l  

c o u r t  should be a f f i rmed.  
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