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PRELIMINARY STATEMENT 

Appellant JEFFREY NUEHLEMAN will relv upon his 

initial brief to reply to the arguments presented in the 

State's answer brief, except for the following additions re- 

garding Issues I.A., I.B., II., III., IV., v., VI., VII., VIII., 
IX.R., IX.C., X.C., X.E., X . F . ,  and X.G. 



ARGUMENT 

ISSUE I. 

THE COURT BELOW ERRED IN P.EFUSING TO 
SUPPRESS STATFPENTS JEFF KUEFLEYAN MADE 
TO LAW ENFORCERENT AUTFORITIES, TO STATE 
AGENT RONALD P-EMIS, AND TO REPORTER 
CHRISTOPHER SMART, AS THE STATEVENTS FTERE 
THE FRUIT OF AN ILLEGAL t?AP.RANTLFSS ARP.FST, 
ACTD SOME FXPF OBTAINED IN VIQLATIOP? OF 
MUEELEMAN'S RIGHT TO COUlTSEL RIGHT TO 
REVAIN SILENT. 

TEE COURT RELOW ERRFD IP PEFUSING ro SUP- 
PPFSS PJ?YSICAL EVIDENCE QRTAINED FPQY 
MUEHLEMAN AND FIS GARAGE APAP.TMFE~'!', AS SUCH 
EVIDENCE VAS THF FRUIT OF A.N ILLEGAL AR.P.EST, 
AND F?AS OBTAINED IJITHOUT A LJARRANT I N  VIOLA.- 
TION OF NUEHLEPAN' S RIGHT TO RE FE.EE FP.OM 
UNREA.SONARLE SEARCI!ES AND SEIZURES . 

A. Statements. 

Jeff Puehleman would first note that Pnpellee's brief 

totally ignores the fact that he was arrested for obstruction by 

false information pursua.nt to a statute which this Court has since 

held to be unconstitutional, as Nuehleman discussed in his initial 

brief. Furthermore, facts which became known to the police after 

they seize a person cannot be used to justify the seizure. United 

States v. Robinson, 625 F.2d 1211 (5th Cir.1980). Muehlevan ha.d 

already been seized bv Deputy Lions before the alle~ed. obstruction 

by false information, and so this offense map not be used to 

justify the detention. 

The State's brief misconstrues ?4uehleman's nosition. 

Muehleman does not - concede that law enforcement authorities had 

justification for a full-blown investigative detention of the 



11 type conducted h e r e ,  which was n.ot a simnle Terry s top . -  

Nowhere i n  h i s  i n i t i a l  b r i e f  did Yuehlernan concede th.at t h e  s top  

was j u s t i f i e d ,  a s  Appellee would lead  t h i s  Court t o  b e l i e v e .  

(Brief of Appellee,  p p .  6 and 7) 

As t h e  Robinson cour t  noted ,  

. . .  i n  order  f o r  a confession given a f t e r  an 
i l l e g a l  s e i z u r e  t o  be a d ~ i s s i b l e  i n  evidence,  
the  government must Drove two th ings :  t h a t  
the  confession i s  voluntarv f o r  purnoses of 
the  f i f t h  amendment, and t h a t  t h e  confession 
was not  t h e  product of the  i l l e g a l  s e i z u r e .  
[ c i t a t i o n s  omitted.  ] 

625 F.2d a t  1319. The government d id  not  meet t h i s  burden i n  t h e  

lower cour t .  

Contrary t o  t h e  S t a t e ' s  a s s e r t i o n ,  Pluehl.enan.'s s t a t e -  

nen-ts t o  Ronald Revis - do bea.r the  t a i n t  of the  i l l e g a l  a . r res t .  

But f o r  the  a r r e s t ,  Yueh1ema.n would never h-ave come jn to  contac t  

with R-ewis. 

Johnson v .  S t a t e ,  438 S o .  2d 774 (F3.a. 1383) does no t  

dispose of Muehleman's i s s u e  deal ing wi th  h i s  s ta tements  t o  Pewis, 

desp i t e  A p ~ e l l e e ' s  claim t h a t  Johnson i s  d i s p o s i t i v e .  In  Johnson 

the  t r i a l  cour t  he ld  tha.t the  de tec t ives  d id  not  d i r e c t  the  i n f o r -  

mant t o  t a l k  t o  Johnson or  take  notes  on conversations t h e  two 

men had. Here, i n  c o n t r a s t ,  t h e r e  was no such f inding  bv t h e  

cour t  below. Indeed., law enforcement a u t h o r i t i e s  not  only d i r e c t e d  

Ronald Rewis t o  tape  h i s  conversat ion wi th  J e f f  Muehleman, thep 

o u t f i t t e d  him wi th  t h e  body bug he needed t o  do the  job. Thus, 

t o  say ,  a s  Appellee does a t  page 10 of i t s  b r i e f ,  t h a t  "Rewis's 

1/ 
- Terry v .  Ohio, 395 U . S . l ,  88 S.Ct .  1868, 20 L.Ed.2d 889 (1968). 

-3- 



use of a tape recorder  no more makes him a s t a t e  agent than d id  

informant Smith's  use of pen and paper i n  t h e  Johnson case" i s  

t o  ignore the  s i g n i f i c a n t  f a c t u a l  d i f f e rences  between the  cases .  

Appellee a l s o  overlooks the  fa.ct t h a t  the  informant 's  notes  

apparent ly were not  introduced i n t o  evidence a t  Johnson's t r i a .1 ,  

whereas t h e  body bug tape  made hv Rewis was - a d ~ i t t e d  i n  'Ffuehleman's 

case .  

The S t a t e ' s  r e p r e s e n t a t i v e  below conceded t h a t  Ponald 

Rewis was a S t a t e  agent when he wore t h e  body bug. Said the  pro- 

s e c u t o r :  

He [Rewis] was a c t i n g  under t h e  d i r e c -  
t i o n  of law enforcement i n  wearing t h e  
tape .  That would be the  ex ten t  of i t .  
I n  f a c t ,  i t  makes him an agent f o r  t h a t  
purpose and t h a t  would be a concession, 
t h a t  i s  what the  f a c t s  would be .  

(F.566) I n  view of t h i s  concession, the  S t a t e  sh.ou1.d be estopped 

t o  argue i n  i t s  a p p e l l a t e  b r i e f  t h a t  Rewiswas not  a S t a t e  agent .  

Even i f  t h i s  Court f inds  t h a t  Ronald F.ewis was n o t  

a c t i n g  as  a S t a t e  agent p r i o r  t o  the  time he wore t h e  body bug, 

and t h a t  t h e  e a r l i e r  admissions Muehlenan rade  t o  Rewis hence 

were admissible ,  the  taDe recording from t h e  bodv bue was ~ a r t i -  

21  c u l a r l y  damaging, and i t s  admission alone c o m ~ e l s  reversal . .-  

R .  Physical  evidence.  

J e f f  Muehleman's consent t o  search h i s  garage a p a r t -  

2_/ 
A t  page 55 of i t s  b r i e f  Appellee c i t e s  J e f f  Muehleman's 

laughter  on t h i s  tape  a s  evidencing h i s  supposed lack  of remorse. 



ment was t a in t ed  by h i s  i l l e g a l  a r r e s t .  See Robinson, supra,  

and Tennyson v .  S t a t e ,  10 FLF? 931 (Fla .5 th  DCA A p r i l  11, 1.985). 

The F7oodwards could not  va l id ly  consent t o  a search 

of lfuehleman's apartment, even i f  they did continue t o  have 

access t o  i t  while he l ived  t he re .  Yuehleman was the  "aggrieved 

party' '  i n  search and se izure  terms; he had a reasonable expecta- 

t i o n  of freedom from governmental in t rus ion  i n t o  h i s  l i v ing  space. 

S t a t e  v .  Hutchinson, 404 So.2d 361 (Fla.2d DCA 1981). P i s  land- 

lords 'access  t o  h i s  residence did not authorize them t o  consent 

t o  a search of i t .  People v .  Ponto, 4.80 N.Y.S.2d 9 2 1  (N.Y. 

App. 1984) . 

On the  question of "standing,"  i n  United S ta tes  v .  

Torres,  705 F.2d 1287 (11th Cir.1983) the court  found house p e s t s  

t o  have a reasonable expectation of privacy i n  t h e i r  h o s t ' s  r e s i -  

dence. The court  noted t ha t  they a t e  and s l e p t  and s tored t h e i r  

personal belongings the re .  Even though they did not ha.ve keys t o  

the  house, they,  l i k e  J e f f  Fuehleman, were much more than casual 

v i s i t o r s  or mere t r ans i en t s .  They adopted the  owner's residence 

as  t h e i r  own, j u s t  a s  J e f f  Muehleman adopted the  Woodwards' 

garage as  h i s  own residence.  Like a motel room s~ould  have been, 

the  garage was, however temporarily,  equivalent t o  F41ehleman's 

home fo r  Fourth Amendment purposes. United S ta tes  v .  Rulman, 

667 F .  2d 1374 ( I l t h  C i r  .1982). 

ISSUE 11. 

JEFF MUEHLEMAN ' S CONVICTION AND 
SENTENCE SEOULD BE VACATED, AS 
THEY WERE PREDICATED UPON INAD- 
MISSIBLE EVIDENCE. 



J e f f  Muehleman's case  comes t o  t h i s  Court i n  a  

d i f f e r e n t  pos ture  than the  case of Elledge v .  Graham, 432 So.2d 

35 (Fla.1983),  c i t e d  by Appellee. There the  a ~ ~ e l l a n t  . .. a s s e r t e d  

i n  a  habeas coraus p e t i t i o n  t h a t  he was e n t i t l e d  t o  a n p e l l a t e  

review of h i s  motion t o  suppress h i s  confessions even thouph he 

pleaded g u i l t y  and d id  not  r a i s e  t h i s  i s s u e  i n  t h e  d i r e c t  appeal 

of h i s  death sentence.  Bere Nuehleman i s  r a i s i n g  t h e  i s s u e  i n  

h i s  d i r e c t  appeal .  (The S t a t e  has no t  a s s e r t e d  t h a t  t h e  aclmissi- 

b i l i t g  of Xuehleman's confessions a t  t h e  penal ty  phase i s  not  a  

proper sub jec t  f o r  t h i s  Court t o  consider on anpeal . )  

Appellee r e c i t e s  a  loose chain of c i r c m s t ~ n t i a l  ev i -  

dence which i t  claims could provide t h e  f a c t u a l  b a s i s  f o r  a  

f i r s t  degree murder charge aga ins t  Yuehleman even i f  h i s  confessions 

were inadmissible .  These f a c t s ,  however, a r e  c l e a r l y  i n s u f f i c i e n t  

f o r  t h i s  purpose. This Court should keep i n  mind t h a t  P!uehleman 

was no t  charged with Ear l  Baughman's murder u n t i l  he made h i s  

June 8  confession (R854). The reason f o r  t h i s  i s  ohvious: u n t i l  

Muehleman confessed t h e  a u t h o r i t i e s  had no concrete  evidence 

(and hence no " f a c t u a l  basis")  t o  book him on t h e  murder charge.  

ISSUE 111. 

JEFF MUEHLEMAN'S ABSENCE FROM 
PORTIONS OF THE PPOCEEDIMGS BELOW 
VIOLATED HIS CONSTITUTIONAL RIGHT 
TO BE PRESENT. 

Appellee 's  r e l i a n c e  upon United S t a t e s  v .  Gapon ,  

470 U.S. , 106 S.Ct .  , 84 L.Ed. 2d 486 (1-985) i s  misplaced, 



as Gagnon was not a cap i t a l  case. 

Appellee claims tha t  Muehleman's absences from the 

proceedings below were voluntary, but how can we know t h i s  when 

the  record does not show tha t  the court ever consulted Eluehleman 

about whether or not he wished t o  be present? Muehleman apain 

suggests tha t  a  remand for a hearing of the type held i n  the 

I r a  Amazon case would be appropriate.  (Please see Muehleman's 

i n i t i a l  b r i e f ,  p .  33) 

With regard t o  Appellee's claim tha t  Muehleman's 

absences were voluntary, i n  Cross v .  United S ta tes ,  325 F.2d 

629 (D.C.Cir.1963) the court raised the  cogent auestion of how 

a defendant who was i n  continuing physical custody, as Je f f  

Muehleman was, could "voluntarily absent" himself from the pro- 

ceedings (unless he escaped from custody). 

Appellee c i t e s  Randall v.  S t a t e ,  346 So.2d 1233 (Fla. 

3d DCA 1977) a t  page 2 1  of i t s  b r ie f  for  the proposition tha t  

a  defendant need not be present a t  a  jury charge conference. 

Randall was not a death penalty case. On the other hand, Harris 

v.  S t a t e ,  438 So.2d 787 (Fla.1983) was a death penalty case i n  

which t h i s  Court s ta ted  tha t  any waiver of ins t ruct ions  on 

necessari ly lesser  included offenses i n  a f i r s t  degree murder 

case must be express and made knowinply and in t e l l i pen t lv  bv the 

defendant himself,  thus strongly suggesting tha t  the presence 

of the defendant - i s  required a t  the jury charge conference i n  

a cap i t a l  case. 



Muehleman takes vigorous exception to Appellee .. . 's 

claim that he is trying to "sandbag" the State by waiving his 

presence and then asserting on appeal that his presence was re- 

quired. As to the suppression hearing, the record shows no - 

waiver by either Muehleman or his counsel, but only a discussion 

between opposing counsel concerning waiver (R.578). With re~ard 

to the jury charge conference, there was no personal waiver by 

Muehleman himself, shown to be made knowingly and intellipentlv, 

but only a purported waiver by counsel outside Muehleman's pres- 

ence (R2428). Under these circumstances the issue Mueh1.ema.n 

has raised here is entirely proper, and the State's accusations 

that "gotcha!" maneuvers are being employed are sinpularly in- 

appropriate. 

ISSUE IV. 

THE COURT BELOW ERRED IN A1,LOFIIKG THE 
STATE TO INTRODUCE DURING THE DFFENSE 
CASE A DOCUMENT EMTTTLED "JUVPMI1,E SO- 
CIAL HISTORY REPORT," FrHICF WAS HFARSAY 
AND CONTAINED EXTREMELY PREJUDICIAL 
IRRELFVANT MATERIAL, JNVADFD THE PRO- 
VINCF OF THE JURY, AND VIOLATED THE 
COURT'S PRETRIAL RULING ON PISCOVERY. 

The record on appeal fails to sunport the claim Apnellee 

makes at page 25 of its brief t5at Dr. Gallowav used the Juvenile 

Social History Report in formulating two of his specific opinions 

concerning Jeff Muehleman's mental condition (R1036-1037). 

In arguing that the Juvenile Social History Fe~ort was 

admissible, the State cites Section 921.141(1) of the Florida 

Statutes, which provides that when hearsay evidence, which the 



Juveni le  Socia l  History Report  c l e a r l y  was, i s  admitted i n t o  

evidence a t  t h e  sentencing phase of a c a p i t a l  t r i a l ,  t he  defendant 

must be "accorded a f a i r  opportuni ty t o  rebut  anp hearsav s t a t e -  

ments. " Muehleman was not  a f forded such an opportun.ity because 

t h e  dec la ran t s  were i n  I l l i n o i s ,  and Muehleman d id  no t  know 

before  h i s  t r i a l  began t h a t  t h e  S t a t e  would be permit ted t o  use 

t h e  Juveni le  Soc ia l  Eis tory  Report aga ins t  him. (The t r i a l  

cour t  had r u l e d  p r e t r i a l  t h a t  the  r u l e s  of discovery would no t  

apply t o  t h e  sentencing phase, but  reversed himself during t r i a l  

and requi red  Muehleman t o  provide t h e  Juveni le  Socia l  History 

Report t o  the  S t a t e ,  a s  discussed i n  Muehleman's i n i t i a . 1  b r i e f .  ) 

The Juven i l e  Socia l  E i s t o r y  R e ~ o r t  contained not  only 

rank hearsay,  but  evidence concerning of fenses  f o r  which he e i t h e r  

had not  been charged o r  had not  been convicted (P429-443). Evi- 

dence of t h i s  type was condemned i n  S t a t e  v .  Rartholomew, 683 

P.2d 1079 (Vash.1984). There t h e  cour t  s t r u c k  down a por t ion  

of t h e  s t a t e ' s  c a p i t a l  punishment s t a t u t e  a s  v i o l a t i v e  of t b e  

Eighth and Fourteenth Amendments t o  the  United S t a t e s  Const i tu t ion  

a s  we l l  a s  t h e  s t a t e  c o n s t i t u t i o n .  The offending provis ion 

permit ted the  ju ry  t o  consider 

"anv evidence which i t  [ t h e  court1 deems 
t o  have probat ive  v a l u e - r e g a r d l e s s  of i t s  
a d m i s s i b i l i t y  under the  r u l e s  o i  evidence,  
including hearsay evidence and evidence o f  
the  defendant 's  previous cr iminal  a c t i v i t v  
r ega rd less  of whether t h e  defendant has  been 
charped o r  convicted a s  a r e s u l t  of. such 
a c t i v i t y . "  (Emphasis by t h e  c o u r t . )  

683 P.2d a t  1085. The court  recognized t h a t  ~ r e c e d e n t s  e s t ab l i shed  

by t h e  Supreme Court of t h e  United S t a t e s  fo rb id  admittance a t  



. . 
t h e  sentencing phase of ev5dence t h a t  i s  undulv or  unreasonablv 

p r e j u d i c i a l  t o  t h e  defendant,  such as  t h e  Juveni le  Socia.1 History 

31 Report adm.itted below.- 

ISSUE V. 

TEE COURT BELOW ERRED I N  ALLOWING TEE 
STATE TO PPESENT DURING I T S  CASE IN 
REBUTTAL EVIDENCE OF OTHER CRIMES AI,LEGEDI,Y 
COMMITTFD BY JEFF MUEHLEYAN. 

A t  page 39 of i t s  b r i e f  t h e  S t a t e  a s s e r t s  t h a t  the  

testimony about o ther  crimes a l l eped lv  committed by J e f f  Wuehleman 

was re l evan t  f o r  two purposes,  but  f a i l s  t o  show how t h e  evidence 

a c t u a l l y  served e i t h e r  of these  purposes.  

Appellee c i t e s  Perkins v .  S t a t e ,  34.9 So.2d 776 (Fla .  

2d DCA 1977) and Dixon v .  S t a t e ,  426 So.2d 1.258 (Fla .2d DCA 1983) 

f o r  t h e  propos i t ion  t h a t  evidence going t o  t h e  defendant ' s  bad 

charac ter  o r  propens i ty  t o  comm,it crime i s  admissib1.e i f  a.nd when 

"the defendant puts  h i s  charac ter  i n  evidence" (Brief of Appellee, 

p .  30) .  However, both Perkins and Dixon involved r e v e r s a l s  of 

t h e  defendant 's  convict ions where t h e  S t a t e  introduced improper 

evidence of s p e c i f i c  bad a c t s  thev a l l eped lv  committed. 

I f  charac ter  evidence was admissible  a t  the  sentencing 

phase,  t h e  S t a t e  should have introduced repu ta t ion  evidence,  not  

evidence of s p e c i f i c  crimes a l l eged ly  committed by J e f f  Vuehleman. 

$90.405, F l a .  S t a t .  (1983) ; Wrobel v .  S t a t e ,  410 So. 2d 95fl (F la .  

5 t h  DCA 1982); Hod~es  v .  S t a t e ,  403 So.2d 1375 (F la .5 th  DCA 1981); 

Dixon, supra.  

31 
- Rartholomew i s  a l s o  r e l evan t  t o  Wuehleman's I s sue  V .  



ISSUE V I .  

THE COVRT RFLOW ERRED I N  PFWITTLNG TPF 
STATE TO INTRODUCE AS pFPUTTAL EVIDFNCE 
TFE TRANSCRIPT OF A TAPED IIYTEPV'IEIJ IJITF! 
R I  CFARD 1.T SLEY . 

The S t a t e  claims t h a t  use of Richard Veslev 's  taned 

statement was proper t o  r ebu t  D r .  Gallowav's diapnosis  of J e f f  

Nuehleman (Brief of Appellee, p .  34) .  Powever , IJesl-ev' s s t a t e -  

ment was not  incons i s t en t  with Dr. Callowav's diapnosis  (P1054), 

and so  d id  no t  serve  t o  r ebu t  i t .  

Appellee c i t e s  Jones v .  S t a t e ,  332 So.2d 615 (Fla.1076) 

f o r  t h e  propos i t ion  t h a t  anv e r r o r  i s  harmless where t h e r e  i s  

overwhelming evidence of s t a t u t o r y  apgravating f a c t o r s  (Fr ief  

of Appellee,  p .  34) .  However, Jones d e a l t  with overwhelminp evi -  

dence of g u i l t  rendering e r r o r  harmless.  Indeed, t h i s  Court 

ordered Jones ' s  death sentence vacated f o r  imnosit ion of a l i f e  

sentence.  Besides,  t h e  evidence of s t a t u t o r y  appravating c i r -  

cumstances presented below was not  overwhelming, and t h e r e  was 

s u b s t a n t i a l  mi t iga t ion .  

ISSUE V I I .  

TEE COURT BELOW ER-RED I N  PESTRICTIPC 
JEFF MUEPLENAN'S PRESEPTATIOM OF ETrI- 
DENCE I N  M I T I G A T I O N  AND EVIDFNCF PF- 
LEVAET TO THE C R E D I B I L I T Y  OF A KFY 
FTATE WITNESS. 

The S t a t e  seeks i n  i t s  b r i e f  t o  uphold the  admissi.on 

of evidence which i t  says was used by defense witnesses  i n  

a r r i v i n g  a t  t h e i r  testimony (Brief of A-pe l l ee ,  pages 25, 34) ,  



. . and y e t  argues t h a t  t h e  S t .  Petersburg Times newspaper a r t i c l e  

r e f e r r e d  t o  by S t a t e  witnesses  (P.845,857) was properly excluded 

(Brief of Appellee, pp. 36-37). Thus t h e  S t a t e  seeks t o  have i t  

both ways. 

The newspaper a r t i c l e  was not  cumulative, a s  Avpel-lee 

claims. I n  i t  J e f f  Fuehleman spoke of h i s  d e s i r e  For r e h a b i l i t a -  

t i o n  and straightening h i s  l i f e  out  with God ( R 4 8 2 ) ,  sub jec t s  

t h a t  were no t  explored i n  t h e  taped confession r e f e r r e d  t o  i n  

the  S t a t e ' s  b r i e f  (R.351.-360). 

Neither was Edith Argus te in ' s  testimony cum.ulative. 

The f a c t  t h a t  o the r  people may have t e s t i f i e d  t o  loving and ca r inz  

about J e f f  Muehleman d id  not  e s t a b l i s h  how h i s  grandmother f e l t  

about him. 

F?ith regard t o  t h e  t r a n s c r i p t  of P.onald Pet.risl p r e - t r i a l  

conference and change of p lea  hear ing ,  t h e  paragraph t h a t  was 

withheld f ron  t h e  ju ry  t70uld have l e t  them know how hard t h e  S t a t e  

was pushing f o r  a  f i v e  year  p r i son  sentence f o r  R.ewis before  he 

turned S t a t e ' s  informant.  It  was pure specula t ion  f o r  t h e  t r i a l  

cour t  t o  remark t h a t  t h e  p rosecu to r ' s  comments in t h e  s t r i c k e n  

paragraph may have addressed t h e  na tu re  and charac ter  of offenses  

no t  wi th in  t h e  p rosecu to r ' s  personal  knowled~e (P927). 

ISSUE V I I I .  

THF COUPT BELOW ERRED I N  PEFIYITTING 
TEF PPOSFCUTOP TO MAKE A NLJVBE'? OF 
IMPR-OPER AND PPEJUDICIAL COJY7<FT?!TS 

-TO TPE JURY DUPING PIS CLOSING PPCSU'YENT. 

A t  Dace .. . . 43 of i t s  b r i e f ,  Appellee c i t e s  narden v .  S t a t e ,  



329 So.2d 287 (Fla.1976) in support of its argument that certain 

remarks of the prosecutor below were fair coment. In -- narden the 

prosecutor referred to the per~etrator of the crime as a vicFous 

animal; however, in that case it was defense counsel who first 

referred to the perpetrator as an animal. ?Yuehlemanls counsel 

did not similarly open the door for the assistant state attorney 

to make inflammatory remarks. 

The State also cites Collins v. State, 18n So.2d 34n 

(Fla.1965). In Collins there was no objection to the remarks in 

question (although the Court apparently did not use this fact as 

the basis for its decision). The Court noted i.n Collins that each 

case must be considered on its own merits, taking into consideration 

the circumstances pertaininp when the ouestionab1.e remarks were made. 

Appellee asserts at pape 44 of its brief that certain 

remarks of the prosecutor "did not impro~erlv influence the jurp 

to reach a more severe verdict than warranted," but this is 

merely an unsupported summary conclusion. 

ISSUE IX. 

THE COURT BELOW ER.F.ED IN GIVING 
INCOMPLETE AND YISLEADTMG IMSTFUC- 
TIOMS TO THE JURY. 

B. Failure to Instruct on Crime Fa-ving 
Been Committed 'Ghile Defendant Under 
Influence of Mental or Emotional 
Disturbance. 

The need for the trial court to give this instruction 

was not obviated merely because Dr. Mourer reversed his testimonv 



.. concerning whether or not Jeff Muehleman was under the influence 

of extreme mental or emotional. disturbance at the time of the 

offense; it was up to the jurp to decide which of his testimonv 

represented his true oninion. 

C. Instruction on Premeditation. 

Reading the definition of premeditation at the guilt 

phase of a trial is an entirely different matter from readinp it 

in connection with the aggravating circumstance of cold, calculated, 

and premeditated, as the court below did. There a defendant is 

charged with premeditated murder and the jurv must decide his 

guilt or innocence of this crime, the jurv obvio~slv must be in- 

structed on the definition of premeditated murder. But here 

there was no guilt phase (because Muehleman pleaded puilty), and 

hence no necessity for the instruction on premeditation. Further- 

more, when the definition of premeditation is read to a iurv at 

the guilt phase of a bifurcated trial, it is ternorally removed 

from the separate instructions the jury receives in the sentencing 

phase; it is not linked, as here, to the ap~ravating circumstance 

of cold, calculated, and premeditated b~r being read as rart and 

parcel of the instruction on this apgravatin~ circumstance. 

ISSUE X. 

THE TRIAL COURT ERRED IN SENTENCING 
JEFF MUEHLEMAN TO DEATH BECAUSF THE 
SENTENCIKG IJEIGHING PROCESS INCLL'DFD 
IMPROPER AGGRAVATING CIRCWSTAMCES 
AND FXCLUDED EXISTING MITIGATING CIP- 
CWSTANCFS, RENDERING THE DEATH SENTFNCE 
UNCONSTITUTIONAL, UNDER THE FIGHTH AND 
FOURTEFNTK AMENDVENTS. 



THE TRIAL COURT EPLRED I N  FINDING AS AN 
AGGF'AVATING CIRCUYSTPNCE THAT THE H O M I C I D E  
ITAS COMMITTED I Y  A COI,I? , CALCUL,ATED A.ND PF-E - 
MEDITATED MANNER WITHOUT ANY PRETENSF OF MORAL 
OR LEGAL JUSTTFICATIOB. 

Appel lee ' s  r e l i a n c e  upon Routly v .  S t a t e ,  440 So.2d 

1257 (F la .  1983) i s  misplaced.  Unlike th.e i n s t a n t  c a s e ,  Pout ly  i n -  
-L 

volved a prolonged o rdea l  i n  which the  v i c t i n  was bound, ~ a ~ g e d ,  

kidnapped, and dr iven  t o  a remote a r e a  before  he was f i n a l l y  k i l l e d .  

TEE TRIAL C0UP.T ERRED IF1 FAILING TO GIVE 
ADEQUATE COESIDERA.TI0P.T TO THE FVTDEPICF 
M.?EELEYF.bJ PRFSFNTFD OF 131s SUBSTANTIAL YENTAL 
AND EMOTIONAL PFORLFMS . 

The f i n d e r  of  f a c t  i s  n o t  f r e e  t o  d i s r epa rd  exper t  t e s t i -  

mony t h a t  i s  v i r t u a l l v  unrebut ted .  F t r i ck land  v .  F r a n c i s ,  738 F.2d 

1542 (11th Cir .1984) .  Yet t h a t  i s  p r e c i s e l v  what t h e  c o u r t  helow 

d i d  i n  r e f u s i n g  t o  recognize Muehleman's mental. and emotional prob- 

lems a s  a m i t i g a t i n g  circumstance.  This may perhaps be seen ~ o s t  

g l a r i n g l y  i n  t h e  c o u r t ' s  f a i l u r e  t o  f i n d  i n  m i t i p a t i o n  t h a t  

Muehleman's capac i ty  t o  a p p r e c i a t e  t h e  c r i m i n a l i t y  of h i s  conduct 

o r  t o  conform h i s  conduct t o  the  reauirements  of t h e  law was sub- 

s t a n t i a l l y  impaired,  even thouph D r .  Gallowav found such an i m -  

pairment (F.493,1036-1037), and Dr. Mourer a l s o  found an impai r ren t  

TEE TRIAL COURT ERRED I N  REFUSING TO GIVF 
CONSIDERATION TO COMMEPTS JEFF MUERLEVAM'S 
FAMILY PRFSENTED AT THE SENTFNCIPG PEAPING. 



Appellee 's  p o s i t i o n  seems t o  be tb.at J e f f  Muehleman was . . 
not  l e g a l l y  e n t i t l e d  t o  a sentencing hearing before the  cour t  

i n  view of t h e  f a c t  t h a t  he had a penal ty  phase before  a j u r v .  

This ,  however, i s  no t  t r u e .  F.ule 3.720(b) of t h e  F lo r ida  pules of 

Criminal Procedure r equ i res  a sentencing hearing a t  which t h e  cour t  

s h a l l  " [ e l n t e r t a i n  submissions and evidence by t h e  ~ a r t i e s  which 

a r e  r e l evan t  t o  t h e  sentence . . . "  See a l s o  E a r ~ i s  v .  S t a t e ,  451 

So.2d 551 ( F l a . 5 t h  DCA 1984). Thus t h e  cour t  wa.s not  ~ r a t u i t o u s l v  

doing Muehleman a f avor ,  a s  Amel.lee seems t o  sugges t .  

The r i g h t  t o  put  on evidence i s  rendered m e a n i n ~ l e s s  

where, a s  he re ,  t h e  cour t  r e fuses  even t o  consider  i t .  

THE COURT BELOW ERRED I N  FAILING TO GIVE 
ADEQUATE CONSIDERATION TO TFE EVIDEECF 
JEFF MUEHLEMAN PRESENTED OF NON-STATUT0R.Y 
M I T I G A T I N G  C1P.CUMSTANCES. 

Contra.ry t o  Appel lee ' s  a s s e r t i o n  a t  paye 58 of i t s  b r i e f ,  

J e f f  Muehleman did n o t  "go so  f a r  a s  t o  i n f e r  [ s i c ]  t h a t  Richard 

Wesley was t h e  murderer." A l l  Muehleman s a i d  t o  the  a u t h o r i t i e s  

i n  t h i s  regard was: " ' I ' m  so  u p s e t ,  I f e e l  l i k e  t e l l i n p  vou Richard 

d id  i t  bu t  i t  wouldn't  be r i g h t  so I won't  "' (R.794). 

b?ith regard t o  the  i s s u e  of Yuehleman's behavior as  a 

model p r i soner  c o n s t i t u t i n g  a mi ti gat in^ circumstance, p l e a s e  see  

G r i f f i n  v .  Wainwright, 588 F.Supn. 1549 (M.D.Fla.1984). 

CONCLUSION 

Appel lant ,  J e f f r e y  A .  Yuehleman, renews h i s  praver  f o r  

t h e  r e l i e f  requested i n  h i s  i n i t i a l  b r i e f .  
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