
I N  THE SUPREME COLRT OF FI,OR.IDA 

DONALD ROBFRT LLOYD, 1 

A p p e l l a n t ,  

v. 

STATE OF FLORIDA,  

j C a s e  NO. p;-f~~- ., 

1 ( C a p i t a l  mse) 4 " "i 
1 
1 

A p p e l l e e .  1 5.:. ;- .- If\ 

1 . . 1 

APPFAL FROW THE CIR.CUIT COURT u 
O F  THE THIRTEENTH J U D I C I A L  C I R C U I T  

I N  AND FOR HILLSBOFOTJGH CO13MTY 

B R I E F  OF APPELLEE 

J I M  SMITH 
ATTORNEY GENERAL 

CANDANCE M. SUNDFRLAND 
A s s i s t a n t  A t t o r n e y  G e n e r a l  

1313 Tampa S t r e e t ,  Sui te  804 
P a r k  T r a m m e l 1  B u i l d i n g  

T a m p a ,  F l o r i d a  33602 
(813) 2 7 2 - 2 6 7 0  

COUNSEL FOR APPELLEF 



TABLE O F  CONTENTS 

PAGE NO. 

STATEMENT OF THE CASE AND FACTS 

SUMMARY OF THE ARGUMENT 

I S S U E  I: 
WHETHER THE T R I A L  COURT ERRED I N  
L I M I T I N G  DR. B L A U ' S  EXAMINATION OF RYAN 
OSBORNE TO ONE HOUR. 

I S S U E  11: 
, . ~ T H F  TRIAL COURT ABUSED ITS 

D I S C R E T I O N  I N  RULING RYAN OSRORNE A 
COMPETENT W I T N F S S .  

I S S U E  111: 
WHETHER THE T R I A L  COURT CORRECTLY 
DENIED A P P E L L A N T ' S  MOTION TO S U P P R F S S  
RYAN OSBORNE'S P R E - T R I A L  I D E N T I F I C A T I O N  
O F  DONALD LLOYD A S  THE MURDERFR. 

I S S U E  I V :  
WHETHER THE T R I A L  COURT PF.OPERLY 
ALLOWED D E T E C T I V E  M c A L L I S T E R  T O  T E S T I F Y  
A S  TO RYAN'S PRIOR I D E N T I F I C A T I O N  OF 
DONALD LLOYD A S  THE MAN WHO SHOT AND 
K I L L E D  H I S  MOTHER. 

I S S U E  V: 
WHETHER THE T R I A L  COURT ERRED I N  
F A I L I N G  TO S U P P R E S S  APPELLANT'S  
STATEMENTS. 

I S S U E  V I :  
WHETHER JACK WILLIAMSON'S  TESTIMONY WAS 
IMPROPERLY ADMITTED. 

I S S U E  V I I :  
W H E m R  THE T R I A L  COURT PROPERLY 
IMPOSED THE P F A T F  SFNTFEJCE. 

CONCLUSION 

CERTIFICATE'  O F  S E R V I C E  



TABLE OF CITATIONS 

Buford v. S t a t e ,  
403  So.2d 943 (1981) 

C l a r k  v.  S t a t e ,  
363 So.2d 331 ( F l a .  1978)  

C l a r k  v. S t a t e ,  
443 So.Zd 973 ( F l a .  1983)  

Combs v. S t a t e ,  
403 So.2d 418 ( F l a .  1 9 8 1 ) ,  c e r t .  d e n i e d ,  
456 U.S. 984,  102 S.Ct.  2258, /2  L.Ed.Zd 863 (1982) 

Cross  v. S t a t e ,  
89 F l a .  212, 103  So. 636 (1925) 

Edwards v. A r i z o n a ,  
451 U.S. 477 ,  101 S.Ct .  1880 ,  68 L.Ed.23d 378 (1981) 

Goode v. S t a t e ,  
365 So.2d 381 ( F l a .  1975)  

H a r r o l d  v. S c h l u e p ,  
264 So.2d 4 r 7 ( .  4 t h  DCA 1972) 

H i l l  v. S t a t e ,  
133  So.2d 6 8  ( F l a .  1961) 

Johnson v. S t a t e ,  
393 So.2d 1069 ( F l a .  1980) 

M.J.S. v. S t a t e ,  
386 So.2d 323 (F la .  2d DCA 1980) 

Manson v. B r a t h w a i t e ,  
432 

- 
U.S. 98 ,  97 S .Ct .  2243, 53 L.Ed.2d 140 (1977) 

Mason v. S t a t e ,  
438 So.2d 374 ( F l a .  1983) .  cer t .  d e n i e d .  
- TJ. S . , 104 S.Ct.  1330,  I? ~ . E d . 2 ' d  725 (1984) 

u, 
423 U.S. 96 ,  96 S.Ct .  321, 46 L4.Ed.2d 313 (1975) 

Miranda v. A r i z o n a ,  
384 U.ST--656;-86-S.Ct. 1602,  16  L.Ed.2d 2694 (1966) 

PAGE NO. - 

43 



N e i l  v. R i g g e r s ,  

a 409 U.S. 1 8 8 ,  93  S .Ct .  375,  34 L.Ed.2d 401 (1972) 

Rhodes v. S t a t e ,  
104  F l a .  420,  140  So.  309 (1932) 

R o l l e  v. S t a t e ,  
416 So.2d 51 ( F l a .  4 t h  DCA 1982)  

Romero v. S t a t e ,  
341 So.2d 263 (F la .  3d DCA 1977) 

Rose v. S t a t e ,  
'No. 64 ,484  m a y  1 6 ,  1985) [ I 0  F.L.W. 2801 

R u t l e d g e  v. S t a t e ,  
374 So .2d 975  ( F l a .  1979)  ; c e r t .  d e n i e d ,  
R u t l e d g e  v. F l o r i d a ,  
446 1J.S. 913,  64 L.Ed.2d 267 ,  1 0 0  S .Ct .  844 (1980) 

Se  u l v a d o  v. S t a t e ,  
So. d T 3 Z - T F i i .  2d DCA 1978)  k 

S h u l e r  v. Wainwright ,  
491 F.2d 1 2 1 3  ( 5 t h  C i r .  1974)  

Simmons v. U n i t e d  S t a t e s ,  
390 U.S. 377 ,  88  S.Ct .  967, s 1 9  L.Ed.2d 1247 (1968) 

Smi th  v. S t a t e ,  
404 So.2d 1 6 7  ( F l a .  1st DCA 1981) 

S q u i r e s  v.  S t a t e ,  
450 So.2d 208-TFla. 1954)  

S t a t e  v. Dixon, 
238 So.2d 1 ( F l a .  1973)  

S t a t e  v. F r e b e r ,  
3 6 6  So.2d 426 ( F l a .  1978)  

Summitt v. R o r d e n k i r c h e r ,  
608 F.2d 247 ( 6 t h  C i r .  1979)  

U n i t e d  S t a t e s  v. Ayendes,  
451 F.2d 601 ( 6 t h r r 9 7 6 )  

U n i t e d  S t a t e s  v. L inds t rom,  
698 F.2d 1154  ( 1 1 t h  C i r .  1983)  



United  S t a t e s  v .  Mar t ino ,  

a 648 F.2d 367 ( m ~ i r .  1981) 

Uni ted  S t a t e s  v .  Snow, 
552 F.2d 165 ( 6 t h  C i r .  1977) 

Wil l iams v .  S t a t e ,  
400 So.2d 471 ( F l a .  5 t h  DCA 1981) 

Wilks v .  S t a t e ,  
217 So.2d 610 ( F l a .  3d DCA 1969) 

OTHER AUTHORITIES: 

F l o r i d a  S t a t u t e s :  

$90.801 (2)  ( c )  , (1 985) 

a Committee n o t e s  t o  F e d e r a l  Ru les  o f  Evidence ,  403 

- i v -  



STATEMENT OF THE CASE AND FACTS 

A t  approximately 12:00 noon on June 2,  1983, James Thornton 

rode h i s  b i c y c l e  up t o  t h e  corner  t o  g e t  a newspaper. He went 

ou t  of h i s  driveway, up Azalea Avenue t o  Dixon, crossed over 

Dixon t o  a vacant  l o t  and then t r a v e l e d  southwest d i agona l ly  

a c r o s s  t h e  l o t  t o  t he  church parking l o t ,  ac ros s  t h e  church 

parking l o t ,  ac ross  Bougenvil la , down t h e  south s i d e  o f  

Rougenvil la , across  F lo r ida  Avenue and continued on Bougenvil la 

t o  F lo r ida  Avenue. (R.1385) On h i s  way t o  g e t  t h e  paper ,  t h e r e  

were no v e h i c l e s  parked i n  t h e  vacant  l o t .  On h i s  r e t u r n  t r i p  a 

few minutes l a t e r ,  James Thornton passed a r e d  Volkswagen van 

parked i n  h i s  pa th .  He came wi th in  about t h r e e  f e e t  of  t h e  van. 

(R. 1392) • J u s t  be fo re  c ros s ing  over t h e  vacant l o t  onto Dixon, he 

heard a woman's scream coming from t h e  home o f  Leon and Cheryl 

Osborne. He dismissed it a s  k i d s  playing and continued t o  r i d e  

down Azalea. When he approached h i s  ne ighbor ' s  house, he heard 

a c r ack - l ike  explos ive  sound. He thought it was a gunshot,  so  

he turned around t o  look,  bu t  d i d n ' t  see anything susp ic ious .  

(R.1395) A s  he turned i n t o  h i s  driveway, he heard a second 

sound, bu t  it was a more muffled sound. (R. 1396) 

Thornton then dropped the  newspaper i n t o  the  back o f  h i s  

t r u c k ,  jumped over t h e  b i c y c l e ,  allowed it t o  j u s t  f a l l  up 

a g a i n s t  the  s i d e  of  t he  screened i n  porch,  walked t o  the  f r o n t  

of h i s  t ruck ,  and looked towards t h e  Oshorne house. He saw a 

a man running from the  Osborne house d iagonal ly  ac ros s  t he  f i e l d .  



(R. 1397) The man was approximately 5 f t .  8 t o  10  i n . ,  weighing 

about 180 t o  200 l b s .  wi th  black bushy h a i r .  He was ca r ry ing  a 

medium s ized  bag i n  h i s  r i g h t  hand and was t r o t t i n g  away from 

t h e  house. Thornton saw him running between t h e  two b u i l d i n g s  

about four f e e t  from the  Osborne's  fence.  (R. 1399) 

Thornton then grabbed h i s  b i c y c l e  and rode as  f a s t  a s  he  

could i n  t h a t  d i r e c t i o n  so he could follow t h e  man and see  where 

he went. He d id  not see any o t h e r  people a t  t h a t  time. He was 

almost a t  t h e  end of Azalea approaching Dixon when he looked up 

and saw t h e  man approaching t h e  van along t h e  d r i v e r ' s  s i d e .  

Thornton was about 20 t o  30 f e e t  away. (R .1401) Thornton drove 

p a s t  t h e  van,  turned around and came back i n  t h e  same path.  

(R.1413) Upon h i s  r e t u r n  t r i p  he made eye con tac t  with the  man 

a having f u l l  faced eye c o n t a c t ,  face  t o  f a c e .  (R. 1416) Thornton 

a l s o  got  an i d e n t i f i c a t i o n  of t h e  van a s  wel l  a s  t h e  au to  t a g  

number. (R. 2053) 

Af t e r  t he  van drove away, Thornton went t o  t he  Osborne's  

house and knocked on t h e  f r o n t  door.  When no one answered, he 

knocked a l i t t l e  louder  and when he knocked hard t h e  second 

t ime,  t h e  door came open j u s t  a l i t t l e  b i t  t o  r evea l  f ive-year -  

o ld  Ryan Osborne. Thornton descr ibed Ryan Osborne a s  shocked, 

l imp, s tanding t h e r e  in  a daze.  (R .1423) Thornton asked Ryan i f  

h i s  mother was t h e r e .  Ryan s a i d  t h a t  someone had shot  her .  

Ryan took Thornton by the  hand, l ed  him down t h e  h a l l .  As he 

approached the  bathroom, he could see  Cheryl Osborne's l eg  in  



t h e  bathroom with her  f e e t  out i n  t he  h a l l .  He then went t o  

telephone t h e  p o l i c e .  (l?. 1424) 

The v i c t im  Cheryl Lynn Osborne's son,  Ryan Osborne, 

t e s t i f i e d  t h a t  on t h e  day i n  ques t ion ,  he was i n  t h e  garage with  

h i s  dog, Lucy. He heard a knock on t h e  door and then came i n  

t h e  house.  (R.1905) Ryan d id  not  know t h e  person a t  t h e  door.  

He had a beard and a mustache. He was a l s o  wearing g l a s s e s .  

(R.1906) The man and h i s  mother were t a l k i n g ,  he s a i d  he was a 

g u i t a r  p l aye r ,  he had a s u i t c a s e  and a s h o r t  dark colored gun. 

(R.1907) The man t o l d  Ryan and h i s  mother t o  go i n t o  t h e  

bathroom. There,  t h e  man sa id  t o  g ive  him some money. Cheryl 

Osborne t r i e d  t o  g ive  him some money, bu t  she d i d n ' t  have any. 

She a l s o  t r i e d  t o  g ive  him her  r i n g .  The man then shot  her  two 

t imes.  (R.1908) Af te r  t h e  s h o t s ,  t h e  man went o u t  i n t o  t h e  

f r o n t  yard.  Ryan followed him and saw him ge t  i n t o  a red and 

white van. (R.1910) 

Robert Howell, a neighbor of t h e  deceased, t e s t i f i e d  t h a t  

on t h e  day o f  t h e  murder, he was working a t  h i s  f a t h e r ' s  house 

which i s  n ine  houses down from t h e  v i c t i m ' s .  (R.1728) He 

not iced  a van proceeding down t h e  s t r e e t  r a t h e r  s lowly.  (R.1730) 

The van was d r iv ing  approximately 5 t o  6 MPH towards t h e  

v i c t i m ' s  house.  (R.1731) This was a t  approximately 11:40 a.m. 

The van was an e a r l y  model \W microbus, red with a white top  i n  

very good condi t ion .  (E..1732) Howell descr ibed t h e  d r i v e r  o f  

t h e  van a s  having a beard,  a n e a t l y  cropped h a i r s t y l e ,  dark 

s u l t r y  grey on top .  (R .  1733) Approximately 20 minutes l a t e r ,  he 



saw the  van r e t u r n i n g  from the  d i r e c t i o n  it had come from. The 

van was d r i v i n g  a t  approximately 30 t o  35 MPH. It was the  same 

person d r i v i n g  t h e  van. (R .  1734) 

Detect ive  F.. J. Reynolds o f  t h e  Tampa Po l i ce  Department, 

t e s t i f i e d  t h a t  he ran  t h e  t a g  number given t o  him by James 

Thornton through t h e  computer and it i d e n t i f i e d  Donald Lloyd a s  

t h e  owner of t he  van. (R .2053) He then contacted the  Vero Beach 

Po l i ce  Department and asked them t o  pick up Lloyd f o r  

ques t ion ing .  

Lieutenant  Sidney James DuBoise wi th  t h e  P e t e c t i v e  Bureau 

o f  t he  Indian River County S h e r i f f ' s  Of f i ce  went t o  t he  Lloyd 

household. H e  t o l d  Mrs. Lloyd they were looking f o r  M r .  Lloyd 

i n  r e fe rence  t o  a h i t  and run i n  Tampa. M r s .  Lloyd s a i d  t h a t  

0 Donald Lloyd was i n  Tampa looking f o r  a job and t h a t  he had t h e  

van with him, and t h a t  she would have him con tac t  them when he 

r e t u r n e d .  (R.581, 1815) 

A t  approximately 7 : 00 p .m.  , Mrs. Lloyd went t o  t he  Ind ian  

River County J a i l  where she was met by Donald Lloyd d r i v i n g  t h e  

red  and white van. (R .1816) Lloyd was asked t o  wai t  u n t i l  t he  

Tampa p o l i c e  o f f i c e r s  a r r i v e d .  He agreed.  (R .583) 

Detec t ive  Michael McAll is ter  of t h e  Tampa P o l i c e  Department 

t e s t i f i e d  t h a t  he and Detect ive  Reynolds went t o  Vero Reach a t  

approximately 9:00 o r  9:3@ p.m. on June 2 ,  1983. There, he 

interviewed Lloyd a t  t he  S h e r i f f ' s  department. Lloyd t o l d  him 

he had come t o  Tampa on the  l s t ,  spent t h e  n igh t  30 mi les  e a s t  

of  Tampa, drove i n  on t h e  2nd. Lloyd s a i d  he had not  picked up 



any h i t c h h i k e r s  and had c o n t r o l  o f  t h e  c a r  a l l  day. He s a i d  he 

had made a few phone c a l l s  t o  t ruck ing  companies t r y i n g  t o  g e t  

work. He could not  remember t h e  names of any p a r t i c u l a r  company. 

(R.1974) Donald Lloyd had f r e s h  s c r a t c h e s  on t h e  bottom of  h i s  

arm and on h i s  hand. (R.1975-77) 

When Lloyd was informed t h a t  they  were t h e r e  i n v e s t i g a t i n g  

a homicide and t h a t  a man matching h i s  d e s c r i p t i o n  d r i v i n g  a red 

and white van bear ing  h i s  t a g  number had been seen l eav ing  t h e  

a r e a ,  Lloyd exclaimed, "YOU got  me, why d o n ' t  you go ahead and 

shoot me now and g e t  it over wi th" .  (R.1080) 

Lloyd ' s photograph and f i n g e r p r i n t s  were taken.  The 

photograph was put  i n  a photopack I D  and r e tu rned  t o  Tampa t o  he  

shown t o  t h e  w i tnes ses .  James Thornton and Ryan Osborne both  

s e l e c t e d  Donald Lloyd's  photograph a s  t h e  a s s a i l a n t .  Witness,  

Robert Howell s e l e c t e d  both  Lloyd and another  person.  (R .1745) 

Agent Michael P. Malone o f  t h e  FBI t e s t i f i e d  t h a t  he was 

submitted c l o t h i n g  and h a i r  samples from t h e  v i c t i m  and Donald 

Lloyd. He found a s i n g l e  h a i r  on Donald Lloyd 's  c l o t h i n g  t h a t  

matched t h e  v i c t i m ' s .  (R.1603) 

Donald Coleman and Perry  P i s a l  o f  t h e  Ind ian  River County 

S h e r i f f ' s  Department t e s t i f i e d  t h a t  whi le  Lloyd was wa i t i ng  f o r  

McAll is ter  and Reynolds t o  f l y  back t o  Tampa wi th  t h e  photopack 

f o r  i d e n t i f i c a t i o n ,  he made s e v e r a l  s ta tements  t o  t h e  both  o f  

them. In  p a r t i c u l a r ,  Lloyd s a i d  t h a t  i f  he had known t h i s  was 

about a c o n t r a c t  k i l l i n g ,  t h a t  he would have been on h i s  way t o  

Mexico by now and t h a t  t h e r e  was a wi tness  who go t  h i s  t a g  



number. (R.637,1831, 1835, 1846) They a l s o  overheard the  

defendant t e l l  h i s  wife i n  a phone conversat ion t o  s e l l  

everything and fo rge t  about him, t h a t  he was no good. (R.1853) 

Pe te r  Lardizabal ,  t he  c h i e f  medical examiner i n  

Hillsborough County, t e s t  i f  i ed  t h a t  he conducted the  autopsy of  

Cheryl Osborne. (R.1753) There were two gunshot wounds, one was 

a through and through gunshot wound on the  r i g h t  s i d e  of  the  

neck, t he  o the r  was a contac t  gunshot wound, po in t  of e n t r y  on 

t h e  r i g h t  top of the  head. The gunshot wound on the top  of the  

head was t h e  cause o f  dea th .  (R .1753-54) Rased on h i s  

examination, he could not form an opinion a s  t o  which of  the  two 

sho t s  was f i r e d  f i r s t .  The gunshot t o  t h e  top o f  the  head was 

made with the  gun a c t u a l l y  i n  contac t  with the  head. (R.1765) 

Cheryl Lynn Osborne was approximately 5 f t .  5 i n .  t a l l .  The two 

b u l l e t s  found a t  the  scene were both .38 c a l i b e r  b u l l e t s ,  both 

f i r e d  from a .38 c a l i h e r  weapon. One o f  the  b u l l e t s  was a lead  

b u l l e t ,  the  o the r  was a wad c u t t e r  s t y l e  b u l l e t .  (R.1785-89) 

James Scharfschwerdt, o f  t h e  Indian River County S h e r i f f ' s  

department t e s t i f i e d  t h a t  he gave the  defendant .38 c a l i b e r  

ammunition. They were wad c u t t e r s .  He had given them t o  him 

wi th in  the  l a s t  two yea r s .  (R.1811-12) Jack Williamson 

t e s t i f i e d  t h a t  two months p r i o r  t o  the  murder he saw Lloyd wi th  

a .32 o r  .38 revolver .  (R. 2039-43) 

Af te r  t r i a l  by Qury, Appellant was convicted of  f i r s t  

degree murder and upon recommendation of the  ju ry ,  was sentenced 

t o  d i e  i n  the  e l e c t r i c  c h a i r .  



SUMMARRY OF THE ARGUMENT 

I s s u e  I: The d e c i s i o n  a s  t o  whether  t o  pe rmi t  a  

p s y c h i a t r i c  examination o f  a  wi tnes  a t  a l l  i s  w i th in  t h e  t r i a l  

c o u r t ' s  d i s c r e t i o n .  A defendan t  does no t  have a  r i g h t  t o  o r d e r  

a  p s y c h i a t r i c  examinat ion of  a  w i tne s s .  A t  most,  a  de fendan t  

would be allowed t o  a t t a c k  t h e  c r e d i b i l i t y  o f  a  w i tne s s  w i t h  

ev idence  o f  p s y c h i a t r i c  problems.  Ryan d i d  n o t  have a  

p s y c h i a t r i c  c o n d i t i o n .  A l l  o f  t h e  examiners found Ryan t o  be a 

p e r f e c t l y  average  s i x  y e a r  o l d .  IJnder A p p e l l a n t ' s  r e a son ing ,  

a l l  v i c t i m s  and w i tne s se s  t o  t r a u m a t i c  even t s  would be s u b j e c t  

t o  such an exam. 

Second, no t  on ly  d i d  t h e  c o u r t  pe rmi t  t h e  examinat ion by  

D r .  Rlau,  b u t  a l s o  P r .  Rlau and t h e  de f ense  were g iven  a l l  of  

t h e  r e co rds  o f  ~ y a n ' s  o t h e r  mental  h e a l t h  exams. These exams 

inc luded  t h e  r e s u l t s  o f  tests  t h a t  D r .  Blau f e l t  were e s s e n t i a l .  

F u r t h e r ,  t h e  de f ense  and D r .  Blau had Ryan's 48 page d e p o s i t i o n  

p l u s  t h e  o p p o r t u n i t y  t o  cross-examine Ryan on t h e  wi tness  s t and .  

The Appe l lan t  was no t  den ied  h i s  r i g h t  t o  con f ron t  t h e  w i tne s s  

and ha s  n o t  shown any p r e j u d i c e  t h a t  r e s u l t e d  from t h e  smal l  

l i m i t a t i o n .  

I s s u e  11: When a  w i t n e s s '  competency i s  a t  i s s u e ,  i t  i s  

t h e  du ty  o f  t h e  c o u r t  t o  make such examinat ion a s  w i l l  s a t i s f y  

i t  of t h e  competency o r  incompetency o f  t h e  proposed w i t n e s s .  

It i s  f o r  t h e  judge t o  dec ide  whether  a  chi1.d ha s  s u f f i c i e n t  

mental  c a p a c i t y  and sense  of  moral ob l i ga t i - on  t o  be  competent a s  

a w i t n e s s ,  and h i s  r u l i n g  should no t  be  d i s t u r b e d  u n l e s s  a  

mani fes t  abuse of d i s c r e t i o n  i.s shown. Will iams v .  S t a t e ,  



s u p r a ;  R.utledge v .  S t a t e ,  374 So.2d 975 (F l a .  1979) ;  c e r t .  

den ied ,  Rut ledge  v .  F l o r i d a ,  446 U.S. 913, 64 TA.Ed.2d 267, 100 

S.Ct . 844 (1980). Likewise ,  t h e  form of  t h e  examinat ion r e s t s  

i n  t h e  sound d i s c r e t i . on  o f  t h e  c o u r t .  

The t r i a l  judge i n  t h e  i n s t a n t  c a s e  p e r s o n a l l y  examined 

Ryan a s  well. a s  hea r i ng  e x t e n s i v e  t e s t imony  from D r .  Rlau 

r e g a r d i n g  Ryan's a b i l i t y  t o  t e s t i f y .  A f t e r  c a r e f u l  

c o n s i d e r a t i o n ,  t h e  c o u r t  h e l d  t h a t  Ryan was q u a l i f i e d  t o  

t e s t i f y .  (R.499) The c o u r t  found t h a t  Ryan was i n t e l l i g e n t  and 

capab le  o f  exp re s s ing  h imse l f  concerning t h e  m a t t e r  i n  such a  

manner a s  t o  be  unders tood.  The c o u r t  a l s o  found t h a t  Ryan 

unders tood t h e  du ty  t o  t e l l  t h e  t r u t h  (R..499). This  i s  a  m a t t e r  

t h a t  i s  w i t h i n  t h e  c o u r t ' s  d i s c r e t i o n  and t h i s  d i s c r e t i o n  was 

no t  abused.  

F u r t h e r ,  f o r  t h e  most p a r t  A p p e l l a n t ' s  c l a im  t h a t  Ryan's 

tes t imony was i n c o n s i s t e n t  i s  no t  suppor ted  by t h e  r eco rd  when 

Ryan's t e s t imony  i s  viewed i n  c o n t e x t  and when one remembers 

t h i s  i s  a s i x -yea r -o ld  responding  t o  unden iab ly  f r i g h t e n i n g  and 

confus ing  q u e s t i o n s .  

Appe l lan t  a l s o  contends  t h a t  Ryan's a b i l i t y  t o  a p p r e c i a t e  

t h e  importance t o  t e l l  t h e  t r u t h  could  n o t  be based s o l e l y  on 

~ y a n ' s  knowing t h e  "magic words". Case law i s  c l e a r  t h a t  even 

young w i tne s se s  who do n o t  know t h e  meaning of a  l i e  can have it 

exp l a ined  t o  them by th.e c o u r t  and t he r eby  become a  competent 

w i t n e s s .  Har ro ld  v. Sch luep ,  264 So.2d 431 (F l a .  4 t h  DCA 1972) .  

l?yan c l e a r l y  unders tood t h e  importance o f  t e l l i n g  o f  t h e  t r u t h  



and what it meant t o  t e l l  a l i e .  H e  w a s  a remarkably  competent 

w i t n e s s  and t h e  t r i a l  c o u r t  d i d  n o t  err i n  s o  h o l d i n g .  

F u r t h e r ,  as t o  t h e  e f f e c t  on t h e  c ross -examina t ion  o f  Ryan, 

t h e  d e f e n s e  knew o f  t h e  a l l e g e d  i n c o n s i s t e n c i e s  a t  t h e  t i m e  o f  

t r i a l  and made t h e i r  a t t a c k s  on Ryan 's  c r e d i b i l i t y  a t  t h a t  t i m e .  

D e s p i t e  t h i s ,  i t  i s  obvious  t h e  j u r y  found Ryan t o  b e  

s u f f i c i e n t l y  c r e d i b l e  as t o  t h e  impor tan t  i s s u e s .  

I s s u e  111: The pho tograph ic  d i s p l a y  shown t o  Ryan Osborne 

w a s  n o t  impermiss ib ly  s u g g e s t i v e .  Testimony showed t h a t  t h e  

photos  w e r e  i n c r e d i b l y  s imi la r ,  t h e  d i f f e r e n t  backgrounds were 

u n n o t i c e d  by anyone d u r i n g  t h e  i n v e s t i g a t i o n  and t h e  l a y o u t  d i d  

n o t  s u g g e s t  a s u s p e c t .  F u r t h e r ,  Ryan had a s u b s t a n t i a l  

o p p o r t u n i t y  f o r  independent  i d e n t i f i c a t i o n  and made an 

immediate ,  u n h e s i t a t i n g  i d e n t i f i c a t i o n .  

Under t h e s e  c i r c u m s t a n c e s ,  t h e  t r i a l  c o u r t  c o r r e c t l y  den ied  

t h e  motion t o  s u p p r e s s .  

I s s u e  I V :  On a p p e a l ,  Appe l l an t  c l a ims  it w a s  e r r o r  f o r  t h e  

t r i a l  c o u r t  t o  a l l o w  D e t e c t i v e  Reynolds t o  t e s t i f y  t h a t  t h e  

photograph R.yan chose  t h e  day a f t e r  t h e  murder w a s  Donald 

Lloyd ' s . 
The F l o r i d a  Evidence Code p r o v i d e s  t h a t  t h i s  t e s t imony  i s  

a d m i s s i b l e  as non-hearsay  i f  t h e  d e c l a r a n t  t e s t i f i e s  a t  t r i a l  

and i s  s u b j e c t  t o  c ross -examina t ion  concern ing  t h e  

i d e n t i f i c a t i o n .  $Q0.801(2)(c) ,  F l a .  S t a t .  (1985).  

Ryan t e s t i f i e d  a t  t r i a l  concern ing  h i s  i d e n t i f i c a t i o n  and 

was cross-examined by d e f e n s e  c o u n s e l .  (R .I(??=!-194C!, 1942-44) 



The cour t  did not l i m i t  t h e  cross-examination.  Fu r the r ,  t h e  

j u r y  was c l e a r l y  informed t h a t  Ryan had m i s i d e n t i f i e d  t h e  

defendant t h a t  day. (R .2081) 

The cour t  followed proper procedure i n  a l lowing Reynolds t o  

t e s t i f y  regard ing  t h e  i n i t i a l  i d e n t i f i c a t i o n .  No e r r o r  was 

committed. 

I s sue  V: The p o l i c e  did  not  commit a  c o n s t i t u t i o n a l  

v i o l a t i o n  by not warning Lloyd a t  t h e  o u t s e t  t h a t  he was being 

sought a s  a  suspect  i n  a  murder. He was not  under a r r e s t  a t  t h e  

t i n e  b u t ,  merely being sought f o r  ques t ion ing .  

F u r t h e r ,  Appel lan t ' s  s ta tements  were p rope r ly  a d m i t t e d .  

When a  p a r t y  invokes t h e  r i g h t  t o  rema.in s i l e n t ,  h.e c o n t r o l s  th.e 

t iming of h i s  s ta tements .  He i s  not precluded from making l a t e r  

vo luntary  s ta tements .  Lloyd was not  coerced i n t o  making t h e  

admitted s ta tements .  

I s sue  V I :  Evidence t h a t  Lloyd had possess ion  o f  a  loaded 

weapon s i m i l a r  t o  t he  murder weapon a  few months p r i o r  t o  t h e  

murder i s  unquestionably r e l e v a n t  and not unduly p r e j u d i c i a l ,  

e s p e c i a l l y  i n  l i g h t  of  James Scharfschwerdt ' s  e a r l i e r  test imony 

t h a t  he had given Lloyd .38 ammunition. 

S i m i l a r l y ,  t he  f a c t  t h a t  Williamson was r e c a l l e d  and ab le  

t o  complete h i s  test imony does not  warrant  r e v e r s a l .  I f  

anything,  t h e  c o u r t ' s  animosi ty  toward the  prosecutor  reduced 

Will iamson's  c r e d i b i l i t y .  

I s s u e  V I I :  The t r i a l  c o u r t ,  a f t e r  a  ve ry  thorough 

a n a l y s i s  which i s  s e t  f o r t h  a t  P..362-369, found t h r e e  



aggrava t ing  c i rcumstances;  1) The c a p i t a l  fe lony  was committed 

whi le  t h e  defendant was engaged i n  an a t tempt  t o  commit a  

robbery,  (R.364); merged with  t h i s  was t h e  a d d i t i o n a l  f a c t o r  

t h a t  t h e  c a p i t a l  fe lony  was committed f o r  pecuniary g a i n ,  

(R. 364) ; 2) t h e  c a p i t a l  fe lony was e s p e c i a l l y  heinous,  a t r o c i o u s  

o r  crue1,and 3) The c a p i t a l  fe lony  was a  homicide and was 

committed i n  a  co ld ,  c a l c u l a t e d  and premeditated manner without 

any p re t ense  of  moral o r  l e g a l  j u s t i f i c a t i o n  (R. 367). 

A s  m i t i g a t i n g  c i rcumstances ,  t h e  c o u r t  found; 1 )  No 

s i g n i f i c a n t  h i s t o r y  o f  p r i o r  c r imina l  a c t i v i t y .  

Appel lant  contends t h a t  t h e  evidence d id  no t  support  a  

f i nd ing  of  any aggrava t ing  c i rcumstances .  

Cheryl Lynn Osborne was an innocent v i c t im  t o  Donald 

Lloyd 's  cold-blooded a t t a c k .  The aggrava t ing  f a c t o r s  were 

supported by t h e  record  and outweighed t h e  m i t i g a t i n g  

c i rcumstance.  The dea th  sentence was p rope r ly  imposed. 



ISSUE I 

WHETHER THE TRIAI, COURT ERRED I N  1,IMTTING 
DR. BLAU'S EXAMINATION OF R.YAN OSBORNE TO 
ONE HOUR. 

Appel lant ,  Donald Robert Lloyd, was charged and convicted 

of t h e  f i r s t - d e g r e e  murder o f  Cheryl Lynn Osborne. The 

test imony presented a t  t r i a l  showed t h a t  M r .  1,loyd drove from 

h i s  home i n  Vero Reach t o  t h e  Osborne home i n  Tampa. When he 

en te red  t h e  Osborne home he ordered the  young Mrs. Osborne and 

h e r  f ive-year  old  son, Ryan Osborne, i n t o  t h e  bathroom (R. 1908). 

Af t e r  demanding money from Mrs. Osborne, Donald Lloyd shot  h e r  

two t imes.  One of  t he  sho t s  was t o  the  top o f  he r  head and 

k i l l e d  her  i n s t a n t l y  (R.1754). Ryan Osborne witnessed t h e  

murder of  h i s  mother. When he was seen sh.ort ly t h e r e a f t e r  by a 

neighbor ,  Ryan was covered with  h i s  mother ' s  s p l a t t e r e d  blood 

(R. 1 ) .  Ryan i d e n t i  f l e d  Appellant  a s  t he  murderer (R. 2081). 

As t h e  s o l e  eye wi tness  t o  t h e  even t ,  Ryan's a b i l i t y  t o  

t e s t i f y  was, of course ,  both important  t o  t he  prosecut ion  and 

h igh ly  de t r imen ta l  t o  t h e  defense.  

P r i o r  t o  t r i a l ,  t h e  defense sought t o  cha l lenge  Ryan's 

competency t o  t e s t i f y  even though Ryan had been examined by a 

c h i l d  p s y c h i a t r i s t ,  Dr. Lockey. 

The defense requested t h e  cour t  pay f o r  a psychologis t  f o r  t h e  

defense and al low him t o  conduct h i s  own examination o f  Ryan 

(R.2370). The cour t  agreed t o  pay f o r  t h e  addi t i -onal  expe r t  b u t  

l i m i t e d  h i s  examination of Ryan t o  one hour (R.1343, 2401). 



The r u l i n g  was one wi th in  t h e  sound j u d i c i a l  d i s c r e t i o n  of t h e  

cour t  and Appellant  has f a i l e d  t o  show an abuse o f  t h a t  

d i s c r e t i o n .  Wilks v .  S t a t e ,  217 So.2d 610 (F la .  3d DCA 1969). 

The t r i a l  cou r t  reasoned t h a t  a s  t h e  records  of Ryan's previous  

examinations would be a v a i l a b l e  t o  t h e  defense expe r t  (Dr. 

Blau) , as  ~ y a n '  s  family,  neighbors and t e a c h e r s ,  were a v a i l a b l e  

t o  D r .  Blau, a s  Dr. Blau could be (and was) p re sen t  dur ing 

~ y a n ' s  appearance i n  c o u r t ,  and a s  D r .  Blau had access  t o  Ryan's 

48 page depos i t i on ,  one hour would be s u f f i c i e n t  f o r  D r .  Blau t o  

meet wi th  t h e  c h i l d  (R.1343, 2367-2401). In  l i g h t  o f  t h e  

foregoing,  t h i s  l i m i t a t i o n  was warranted.  Fu r the r ,  t h e  cour t  

noted t h a t  i f  D r .  Rlau found anything t o  i n d i c a t e  t h e r e  were 

problems with  Ryan, he would recons ider  (R. 2399). D r .  Blau was 

appa ren t ly  not  ab l e  t o  presen t  such ex t r ao rd ina ry  problems. 

Appe l l an t ' s  ba ld  a s s e r t i o n  t h a t  t h e  c o u r t ' s  r e f u s a l  t o  

a l low Pr .  Blau t h e  r i g h t  t o  examine t h e  c h i l d  c rea t ed  a  

fundamental d e n i a l  of  Appel lan t ' s  r i g h t s  r e s u l t i n g  i n  a  

dep r iva t ion  of  h i s  due process  r i g h t s  under t h e  S ix th  and 

Fourteenth Amendments and of h i s  r i g h t  t o  confront  t he  witness  

aga ins t  him i s  not  supported by t h e  f a c t s  nor t h e  law. 

F i r s t ,  t h e  dec i s ion  a s  t o  whether t o  permit a  p s y c h i a t r i c  

examination of  a  wi tnes  a t  a l l  i s  wi th in  t h e  t r i a l  c o u r t ' s  

d i s c r e t i o n .  A defendant does no t  have a  r i g h t  t o  order  a  

p s y c h i a t r i c  examination of  a  wi tness .  A t  most, a  defendant  

would be allowed t o  a t t a c k  t h e  c r e d i b i l i t y  of  a  wi tness  with 

evidence o f  p s y c h i a t r i c  problems. Ryan d id  not have a  

p s y c h i a t r i c  condi t ion .  A l l  of t h e  examiners found Ryan t o  be a  



p e r f e c t l y  average s i x  year o ld .  Under Appe l l an t ' s  reasoning ,  

a l l  v i c t ims  and wi tnesses  t o  t raumat ic  events  would be s u b j e c t  

t o  such an exam. Wilks, supra .  

Second, not  only d id  t h e  cour t  permit  t h e  examination by 

D r .  Blau, but a l s o  D r .  Blau and the  defense were given a l l  of  

t h e  records  of P,yanls o t h e r  mental h e a l t h  exams. These exams 

included the  r e s u l t s  of  t e s t s  t h a t  D r .  Blau f e l t  were e s s e n t i a l .  

Fu r the r ,  t h e  defense and Dr. Blau had Ryan's 48 page depos i t i on  

p l u s  t h e  oppor tun i ty  t o  cross-examine Ryan on the  wi tness  s tand .  

The Appellant  was not denied h i s  r i g h t  t o  confront  t he  wi tness  

and has no t  shown any p re jud ice  t h a t  r e s u l t e d  from t h e  small 

l i m i t a t i o n .  



ISSUE I1 

WHETHER THE TRIAI, COlRT ARIJSEI? ITS 
DISCRETION I N  RULING RYAN 0SROR.NE A 
COMPETENT WITNESS. 

Appellant  contends t h a t  t h e  t r i a l  cou r t  e r r ed  i n  ho ld ing  

t h a t  Ryan was competent t o  t e s t i f y .  This claim is  based in  p a r t  

on Dr. Blau ' s  exper t  test imony t h a t  t h e  average s i x  year  old  was 

no t  a  competent wi tness  and on a l l eged  incons i s t enc ie s  i n  Ryan's 

test imony a t  t r i a l .  

It has long been the  law of t h i s  s t a t e  t h a t  i f  an i n f a n t  

wi tness  has s u f f i c i e n t  i n t e l l i g e n c e  t o  r e c e i v e  j u s t  impress ions  

o f  t h e  f a c t s  r e spec t ing  which he o r  she i s  t o  t e s t i f y  and 

s u f f i c i e n t  capac i ty  t o  r e l a t e  them c o r r e c t l y ,  and has rece ived  

s u f f i c i e n t  i n s t r u c t i o n  t o  apprec i a t e  t he  na tu re  and o b l i g a t i o n  

of  an o a t h ,  t h e  i n f a n t  should be permit ted t o  t e s t i f y .  W i l l i a m s  

v. S t a t e ,  400 So.2d 471 (F la .  5 t h  DCA 1981); Cross v.  S t a t e ,  89 

Fla .  212, 103 So. 636 (1925). 

When a  wi tness '  competency i s  a t  i s s u e ,  it i s  t h e  duty of  

t h e  cour t  t o  make such examination a s  w i l l  s a t i s f y  i t  o f  t h e  

competency o r  incompetency of t h e  proposed wi tness .  It is f o r  

t h e  judge t o  dec ide  whether a  c h i l d  has s u f f i c i e n t  menta.1 

capac i ty  and sense o f  moral o b l i g a t i o n  t o  be competent as a 

wi tnes s ,  and h i s  r u l i n g  should not  be d i s tu rbed  un le s s  a  

manifes t  abuse of  d i s c r e t i o n  i s  shown. Williams v .  S t a t e ,  

supra ;  Rutledge v .  S t a t e ,  374 So.2d 975 (F la .  1979);  c e r t .  

den ied ,  Rutledge v.  F l o r i d a ,  446 U.S. 913, 64 L.Ed.2d 267, 100 



S.Ct. 844 (1980). Likewise, t h e  form of t h e  examination r e s t s  

i n  t he  sound d i s c r e t i o n  o f  t h e  c o u r t .  

While t h e  form o f  t h e  examination r e s t s  i n  
t h e  sound d i s c r e t i o n  o f  t h e  Court ,  it i s  t h e  
b e t t e r  p r a c t i c e  f o r  t he  t r i a l  judge e i t h e r  
t o  ques t ion  the  witness  himself  o r  t o  be 
presen t  when t h e  examination i s  conducted by 
counse l ,  and t o  r u l e  on t h e  b a s i s  o f  t he  
evidence heard.  Of course ,  t h e  t r i a l  judge 
i s  no t  l imi t ed  t o  an examination o f  t h e  
wi tness  a lone ,  b u t ,  i n  i t s  d i s c r e t i o n ,  may 
hear  evidence from doc to r s ,  acquaintances ,  
o r  o t h e r  sources  c a l c u l a t e d  t o  lead  t o  a 
c o r r e c t  a p p r a i s a l  of t h e  competency o f  t h e  
wi tness .  The f ind ings  o f  t h e  t r i a l  c o u r t  
may not be r e j e c t e d  on review except f o r  an 
abuse o f  d i s c r e t i o n ,  Henderson v. United 
S t a t e s ,  218 F.2d 1 4  (6 th  C i r .  1955); F l o r i d a  
Power and Light  Company v. Robinson, 68 
So.2d 406 (Fla .  1953). 

Shuler  v .  Wainwright, 491 F.2d 1213 ( 5 t h  

The t r i a l  judge i n  t h e  i n s t a n t  case  pe r sona l ly  examined 

Ryan as wel l  a s  hear ing ex tens ive  test imony from D r .  Rlau 

regard ing  Ryan's a b i l i t y  t o  t e s t i f y .  Af te r  c a r e f u l  

c o n s i d e r a t i o n ,  t h e  cour t  held t h a t  Ryan was q u a l i f i e d  t o  

t e s t i f y .  (R.499) The c o u r t  found t h a t  Ryan w a s  i n t e l l i g e n t  and 

capa.ble o f  express ing himself  concerning t h e  mat te r  i n  such a 

manner a s  t o  be understood.  The cour t  a l s o  found t h a t  Ryan 

understood t h e  duty t o  t e l l  t h e  t r u t h  (R.499). This i s  a ma t t e r  

t h a t  i s  wi th in  the  c o u r t ' s  d i s c r e t i o n  and t h i s  d i s c r e t i o n  was 

not abused. See Romero v .  S t a t e ,  341 So.2d 263 (F la .  3d DCA 

1977) (Not an abuse of  d i s c r e t i o n  t o  f ind  s ix-year -o ld  c h i l d  

competent t o  t e s t i f y  a s  t o  f a c t s  o f  murders.) See a l s o  Harrold 



m, 264 So.2d 431 (F la .  4 t h  DCA 1972). 

The numerous " fac t s"  t h a t  Ryan a l l e g e d l y  was i n c o n s i s t e n t  

on do not  bea r  on competency but  r a t h e r  on c r e d i b i l i t y .  

C r e d i b i l i t y  i s  an i s s u e  f o r  t h e  j u r y  t o  dec ide ,  whereas 

competency i s  t o  be determined by t h e  judge. United S t a t e s  v .  

Lindstrom, 698 F.2d 1154 (11th C i r .  1983);  United S t a t e s  v -  

Martino, 648 F.2d 367 (5 th  C i r .  1981). 

Although t h e r e  were i n c o n s i s t e n c i e s  i n  h i s  
test imony ( a  problem not  confined t o  
youthful  wi tnesses )  h i s  test imony did  not 
g ive  t h e  impression t h a t  he had been coerced 
o r  t h a t  he was confused. The j u r y  and the  
t r i a l  judge had an oppor tun i ty  t o  observe 
h i s  demeanor and t o  l i s t e n  t o  h i s  test imony 
and it was t h e  province o f  t h e  ju ry  t o  f ind  
t h e  t r u t h .  It i s  wi th in  the  sound 
d i s c r e t i o n  o f  t h e  t r i a l  judge t o  dec ide  
whether an i n f a n t  o f  t ender  yea r s  has 
s u f f i c i e n t  mental capac i ty  and sense o f  
moral o b l i g a t i o n  t o  be competent a s  a  
w i tnes s ,  and h i s  r u l i n g  w i l l  not  be 
d i s tu rbed  un le s s  a  manifes t  abuse o f  
d i s c r e t i o n  i s  shown. Rntledge v. S t a t e ,  374 
So. 2d 975 (F la .  197Q), c e r t  .denied,  Rutledge 
v. F l o r i d a ,  446 U.S. 913, 64 L.Ed.2d 367, 
100 S.Ct. 1844 (1980). We f ind  no such 
abuse o f  d i s c r e t i o n  here .  

Williams, supra ,  a t  472. 

Undoubtedly, had t h e  S t a t e  had a  choice  i t  would not have 

chosen t o  have i t s  s o l e  eye-witness be a  s i x  year old  c h i l d .  

Appellant  i s  t h e  one who chose t o  put Ryan and t h e  S t a t e  i n  t h a t  

p o s i t i o n .  Never theless ,  a  comparison of  Ryan's test imony with  

t h a t  o f  t h e  o t h e r  wi tnesses  suppor t s  a  f ind ing  t h a t  R.yanVs 

test imony w a s  remarkably accu ra t e .  



Ryan a c c u r a t e l y  t e s t i f i e d  t h a t  t h e  man ordered them i n t o  

t h e  bathroom, t h a t  he demanded money, t h a t  h i s  mother took o u t  

h e r  w a l l e t  t o  show t h e  man, t h a t  she took o f f  h e r  r i n g  t o  g ive  

it t o  him, t h a t  she was shot  twice  and t h a t  he saw t h e  man g e t  

i n t o  a  red and white van. These a r e  t h e  important  f a c t s  and 

they were a l l  supported by t h e  test imony o f  o t h e r  w i tnes ses .  

That Ryan may have been i n c o n s i s t e n t  on o t h e r  c o l l a t e r a l  f a c t s  

does not  make him an incompetent wi tness .  A s  p r ev ious ly  no ted ,  

c o n f l i c t s  i n  test imony does not  render  a  wi tness  incompetent .  

In Williams v .  S t a t e ,  supra ,  t h e  c o u r t  he ld  t h a t  it was not  

e r r o r  f o r  a  t r i a l  cou r t  t o  f ind  a  n ine  year  old  wi tness  

competent even though t h e r e  were i n c o n s i s t e n c i e s  i n  h i s  

test imony. 

Fu r the r ,  f o r  t h e  most p a r t  ~ p p e l l a n t ' s  claim t h a t   a an's 
tes t imony was i n c o n s i s t e n t  i s  no t  supported by t h e  record when 

Ryan's test imony i s  viewed i n  contex t  and when one remembers 

t h i s  i s  a  s ix-year-old  responding t o  undeniably f r i g h t e n i n g  and 

confusing q u e s t i o n s .  

In  H a r r o l d  v .  Schluep,  264 So. 2d 431 (F la .  4 t h  DCA 1972),  

t h e  cou r t  noted t h a t :  

We would suppose and f a i r l y ,  we b e l i e v e ,  
t h a t  any s i x  year  o ld  c h i l d ,  being brought 
i n t o  t h e  un fami l i a r  environment o f  a  
courtroom and faced with  a crowd of 
s t r a n g e r s  and a d u l t  terminology,  would be 
n e c e s s a r i l y  a f r a i d ,  , and ill a t  e a s t  ( a s  
indeed a r e  some 

Id .  a t  435 



A t  pages 48-51, Appe l l an t ' s  I n i t i a l  B r i e f ,  he r a i s e s  17 p o i n t s  

on which he claims Ryan gave c o n f l i c t i n g  o r  f a l s e  answers. For 

purposes o f  c l a r i t y ,  each w i l l  be addressed i n  t h e  o rde r  

p resen ted .  

(1)  Ryan d id  no t  t e s t i f y  t h a t  h i s  mother t o l d  t he  man t o  

come i n .  Ra ther ,  he s a i d  he heard a  knock a t  t h e  door ,  then he 

(Ryan) came in  (R.1905). 

(2)  Ryan t e s t i f i e d  a t  t r i a l  th.at  when t h e  man came t o  t h e  

door ,  t h e r e  was no f i g h t i n g .  He did  no t  say h i s  mother d id  not  

f i g h t  wi th  t h e  man (R.1924). 

This  i s  c l e a r l y  c o n s i s t e n t  with. h i s  l a t e r  s ta tement  t h a t  

h i s  mommy fought wi th  t h e  man by t h e  door (l3.1938-39) . 
(3)  Ryan t e s t i f i e d  a t  t r i a l  t h a t  he was i n  t h e  garage when 

t h e  man came (R.1922). 

Detec t ive  McAl l i s te r ,  when asked by defense  counsel  if Ryan 

had t o l d  him he was i n  t h e  backyard when t h e  man came, 

responded,  "That i s  what he said".  Detec t ive  McAll is ter  

however, was not  s u r e  o f  e x a c t l y  what Ryan had t o l d  him (R .?030- 

31).  This does no t  demonstrate an u n t r u t h  b u t ,  r a t h e r ,  a  

c o n f l i c t  i n  evidence.  

(4)  Appel lant  contends t h a t  Ryan was wrong when he s a i d  he 

saw t h e  man a t  t h e  f r o n t  door because such a  view would have 

been impossible  from e i t h e r  t he  garage o r  backyard. 

This ignores  both  Ryan's test imony t h a t  when he heard t h e  

man knock, he (Ryan) came in  t he  house and a l s o  t h e  unshakeable 

conclusion t h a t  f o r  Ryan t o  have been ordered i n t o  t h e  bathroom 



w i t h  h i s  mother ( u n l e s s  Appe l lan t  i s  f o r  t h e  f i r s t  t i m e  

con tend ing  Ryan was no t  a  w i t n e s s ) ,  he had t o  have seen t h e  man 

a t  t h e  door  ( ~ . 1 9 0 5 ,  1908) .  

(5) A p p e l l a n t ' s  c o n t e n t i o n s  t o  t h e  c o n t r a r y ,  Ryan neve r  

waivered from h i s  c o n t e n t i o n  t h a t  t h e  man demanded money. To 

conclude t h a t  Ryan's n e g a t i v e  response  t o  d e f e n s e  c o u n s e l ' s  v e r y  

g e n e r a l  q u e s t i o n ,  ''Vhat d i d  t h e  man s ay  i n  t h e  house?", r e n d e r s  

h i s  t e s t imony  on t h i s  f a c t  u n t r u e  i s  l u d i c r o u s .  Such a  vague 

q u e s t i o n  would have confused even an a d u l t  w i t n e s s ,  l e t  a l o n e  a  

s ix -year -o ld  c h i l d .  

(6 )  Tha t  Ryan s t a t e d  f o r  t h e  f i r s t  t i m e  a t  t r i a l  t h a t  t h e  

man was a  g u i t a r  p l a y e r ,  l i k e w i s e ,  does n o t  r ende r  h i s  t e s t imony  

incompetent .  

(7) Ryan's r e c o l l e c t i o n  o f  what happened t o  t h e  r i n g  i s  n o t  

even i n c o n s i s t e n t  based on t h e  f a c t s  a l l e g e d  i n  A p p e l l a n t ' s  

b r i e f  a t  pg. 49, 7'17. The f a c t  i s ,  Ryan t e s t i f i e d  a t  t r i a l  he  

d i d  n o t ,  a t  t h a t  t ime ,  remember what happened t o  t h e  r i n g .  This  

i s  c o n s i s t e n t  w i t h  t h e  p r i o r  s t a t emen t .  

(8) Ryan's  d isagreement  wi th  P e t e c t i v e  Goethe concern ing  

whether  he had t o l d  h e r  t h e  man had "ha i r "  on h i s  f a c e  i s  no t  an  

i n c o n s i s t e n c y  i n  h i s  t e s t imony .  Ra the r ,  it i s  a  c o n f l i c t  wi th  

t h e  s t a t emen t  o f  D r .  Goethe and,  t h u s ,  a  c r e d i b i l i t y  q u e s t i o n  

f o r  t h e  j u r y .  

(9)  Any w i t n e s s ,  r e g a r d l e s s  o f  age ,  could  have d i f f i c u l t y  

remembering whether someone had a  bea rd  t h e  yea r  b e f o r e .  

F u r t h e r ,  t h i s  i s  no t  an i n c o n s i s t e n c y  a s  Ryan never  s a i d  h i s  



f a t h e r  had a  beard a t  t he  t ime. (Note. Appellant  f a i l s  t o  show 

where i n  t h e  record f a c t s  a r e  presented t o  support  t h e  claim 

t h a t  Leon Osborne had a  heard a t  t h e  time of  t h e  crime.) 

(10) Again, Ryan's d e n i a l  o f  Detec t ive  Goethe's s ta tement  

t h a t  Ryan had pointed t o  h i s  own c l o t h i n g  t o  d e s c r i b e  t h e  c o l o r s  

of  t h e  a s s a i l a n t ' s  c l o t h e s  i s  a  c o n f l i c t  i n  t h e  evidence,  not  an 

incons is tency  i n  Ryan's own test imony. 

(11) A review of  Detect ive  McAl l i s t e r ' s  test imony shows 

t h a t  even he was not  su re  what Ryan t o l d  him b u t ,  he thought 

Ryan had s a i d  Lloyd had gone ou t  by t h e  garage door and over t h e  

fence  (R.2030-31). Ryan d i sag reed ,  and claimed he sa id  the  man 

went ou t  t h e  f r o n t  door and t h a t  he followed him and saw him g e t  

i n t o  the  red and white van (R.19-10-11, 1928-29). Again, t h i s  

i s  a  c o n f l i c t  i n  t h e  test imony between two wi tnesses  and not  an 

incons i s t ency  i n  ~ y a n ' s  tes t imony.  

(12) Ryan's s ta tement  t h a t  he saw t h e  man ca r ry ing  a  

s u i t c a s e  when he l e f t  t he  house versus  h i s  s ta tement  t h a t  when 

t h e  man l e f t  he had a  gun i n  h i s  hand (with  no mention o f  a 

s u i t c a s e )  i s  a l s o  c o n s i s t e n t  when viewed i n  the  contex t  o f  t h e  

e x p l i c i t  ques t ion  asked by Detec t ive  Goethe (R.2113). Pyan 

never s a i d  Lloyd only  had a  gun i n  h i s  hand and nothing e l s e .  

Rather ,  Detec t ive  Goethe asked i f  t h e  man had anything i n  h i s  

hand when he l e f t .  Ryan s a i d ,  "yes ,  a  gun. 1 1 

It i s  only  reasonable  t h a t  having j u s t  viewed Lloyd shoot  

h i s  mother twice ,  t h a t  immediately a f t e r  t h e  i n c i d e n t ,  Ryan 

would most emphat ical ly  remember t h a t  t h e  man had t h e  gun i n  h i s  

hand when he l e f t .  



That Ryan l a t e r  remembered t h e  s u i t c a s e  only adds t o  h i s  

• tes t imony,  i t  does n o t  make i t  i n c o n s i s t e n t  a s  Ryan a t  no t ime 

s a i d  t h e  man only had a  gun. 

(13) The p o r t i o n  of Ryan's depos i t i on  r e f e r r e d  t o  i n  

Appe l l an t ' s  p o i n t  13 ,  page 50,  does not  appear t o  be i n  t h e  

r eco rd  a s  your Appellee cannot f i n d  i t  and Appel lant  has chosen 

n o t  t o  r e f e r  t o  t h e  a p p r o p r i a t e  page i n  t h e  record i n  v i o l a t i o n  

of  9.210(b) (3)  F la .  R. App. P. 

Therefore ,  i t  is impossible  f o r  your Appel lee  t o  determine 

t h e  con tex t  i n  which Ryan may o r  may no t  have made t h i s  

s ta tement  . 
In  e i t h e r  ca se ,  Ryan t e s t i f i e d  c l e a r l y  t h a t  he followed t h e  

man ou t  t h e  f r o n t  door u n t i l  he saw him g e t  i n t o  t h e  van 

(R.1911). 

(14) That a  s i x  year  o ld  may be confused about da t e s  does 

no t  r ende r  him incompetent t o  t e s t i f y .  Even t h e  a d u l t  o f f i c e r s  

who t e s t i f i e d  had d i f f i c u l t y  remembering d a t e s  and sequences. 

Su re ly ,  Appel lant  would no t  sugges t  t h a t  Detec t ive  McAll is ter  

was an incompetent wi tness  because he could not  remember when he 

f i r s t  in terviewed Ryan (R.2030). 

(15) It i s  c l e a r  t h a t  Ryan was confused when he denied 

speaking t o  anyone about t h e  case .  When he was asked t h e  

ques t ion  i n  a  l e s s  confusing c o n t e x t ,  he  r e a d i l y  admitted 

speaking t o  o t h e r s .  

(16)  Again, t h i s  i s  a  con£ l i c t  i n  t h e  tes t imony between two 

wi tnes ses  - n o t  an incons i s tency  i n  Ryan's own tes t imony.  



(17) Ryan 's  t e s t imony  t h a t  he  d id  not  s e e  t h e  man run p a s t  

t h e  stump appea r s  t o  be  t h e  r e s u l t  o f  l a c k  o f  communi.cation 

between de f ense  counsel  and t h e  w i tne s s .  What Ryan meant by t h e  

s t a t emen t  is  u n c l e a r ,  b u t  no t  n e c e s s a r i l y  i n c o n s i s t e n t .  Ryan 

may have meant t h a t  he  looked away and d i d  no t  see t h e  man r u n  

p a s t  t h e  stump. It i s  obv ious ,  however, t h a t  Ryan d i d  no t  mean 

t o  imply t h e  man stopped a t  t h e  stump o r  went i n  a  d i f f e r e n t  

d i r e c t i o n  a s  Ryan never  d e v i a t e d  from h i s  p o s i t i o n  t h a t  he  s a w  

Lloyd e n t e r  t h e  van. 

A p p e l l a n t ' s  c o n t e n t i o n s  t o  t h e  c o n t r a r y  S t a t e  E x h i b i t  3 ,  

does  not  show t h a t  Ryan could  not  see t h e  van i f  he  d id  no t  s ee  

him pas s  t h e  t r e e  stump (R.2417) 

a Thus, having reviewed t h e  a l l e g e d  i n c o n s i s t e n c i e s ,  it i s  

appa ren t  t h a t  P-yan's t e s t imony  w a s  remarkably  c o n s i s t e n t  and 

p r e c i s e  on even t h e  most minute ,  i r r e l e v a n t  f a c t s .  Any 

c o n f l i c t s  i n  t h e  ev idence  between Ryan's t e s t imony  and t h e  

t e s t imony  o f  o t h e r s  were f o r  t h e  j u r y  t o  r e s o l v e  and d i d  n o t  

mandate a  f i n d i n g  t h a t  R-yan was an incompetent  w i t n e s s .  

Appe l lan t  a l s o  contends  t h a t  Ryan's a b i l i t y  t o  a p p r e c i a t e  

t h e  importance t o  t e l l  the t r u t h  could  no t  be  based s o l e l y  on 

Ryan's knowing t h e  "magic words". Case law i s  c l e a r  t h a t  even 

young w i t n e s s e s  who do no t  know t h e  meaning o f  a  l i e  can have it  

exp l a ined  t o  them by t h e  c o u r t  and t he r eby  become a  competent 

w i t n e s s .  Har ro ld  v. Schluep ,  264 So.2d 431 ( F l a .  4 t h  DCA 1972).  

Ryan c l e a r l y  unders tood t h e  importance o f  t e l l i n g  o f  t h e  t r u t h  



and what it meant t o  t e l l  a  l i e .  He was a  remarkably competent 

witness  and the  t r i a l  cour t  did not e r r  i n  so holding.  

Appellant once again addresses the  c o u r t ' s  l i m i t a t i o n  of 

D r .  Blau's  examination of Ryan and a s s e r t s  t h a t  t h i s  denied him 

e f f e c t i v e  cross-examination. Once aga in ,  however, Appellant 

p resen t s  no f a c t s  t o  support  t h i s  content ion.  A s  s t a t e d  i n  

I s sue  I ,  D r .  Blau was allowed a  l imi ted  examination of  Ryan a s  

wel l  a s  unl imited access t o  Ryan's r ecords ,  depos i t ion  and 

family,  f r i e n d s  and teachers .  Despite t h i s ,  D r .  Blau produced 

no evidence of anything ou t s ide  the  norm of  an average s i x  year  

o ld .  Had he done so ,  a  more ex tens ive  examination may even have 

been permitted bu t  t h i s  i s  c l ea ry  beyond what the  law requ i res .  

The determinat ion of competency was f o r  the  judge. It i s  

wi th in  the  judge 's  d i s c r e t i o n  t o  accept o r  r e j e c t  exper t  

opinions.  Under D r .  Blau's theory,  no s ix-year-old would be a  

competent witness .  A s  t h i s  i s  c l e a r l y  not the  law i n  t h i s  

s t a t e ,  t he  t r i a l  cour t  did not err i n  re fus ing  t o  adhere t o  D r .  

Blau's opinion. 

Fur ther ,  as  t o  the  e f f e c t  on the  cross-examination of Ryan, 

the  defense knew of  the  a l leged  incons i s t enc ies  a t  t he  time of  

t r i a l  and made t h e i r  a t t a c k s  on ~ y a n ' s  c r e d i b i l i t y  a t  t h a t  

t i m e 1 / .  Despite t h i s ,  it i s  obvious the  jury  found Ryan t o  be 

s u f f i c i e n t l y  c r e d i b l e  as  t o  the  important i s sues .  

1/ Throughout detense counsel ' s cross-examination of Ryan, he 
was presented with p r i o r  s ta tements  made t o  the  o f f i c e r s  and i n  
h i s  48 page depos i t ion .  



Appellant  r e l i e s  on seve ra l  cases  t h a t  make a  w i t n e s s ' s  

p r i o r  p s y c h i a t r i c  h i s t o r y  admiss ib le  t o  support  h i s  claim t h a t  a  

longer  exam should have been allowed. These cases  do not  permit  

a  defense demanded exam. They only permit  evidence o f  p r i o r  

p s y c h i a t r i c  h i s t o r y  t o  he used t o  a t t a c k  c r e d i b i l i t y .  No e r r o r  

was committed he re  a s  t h e  cour t  d id  a l low an exam and t h e  c o u r t  

d id  not deny defense t h e  r i g h t  t o  p re sen t  evidence o f  Ryan's 

mental condi t ion  a f t e r  t h e  event .  

Fu r the r ,  it should he noted t h a t  R.yan, u n l i k e  those  

wi tnesses  i n  t h e  cases  r e l i e d  upon by Appel lan t ,  d id  not have a  

p r i o r  p s y c h i a t r i c  condi t ion .  He was simply s u f f e r i n g  t h e  

expected a f t e r e f f e c t s  of  a  c h i l d  who witnessed t h e  b r u t a l  

s l ay ing  of h i s  mother. For Appellant  t o  suggest  t h a t  a  wi tness  

would have t o  s u f f e r  a  p s y c h i a t r i c  examination by a  defense 

doc tor  every t ime they were v ic t im t o  a  t raumat ic  event t h a t  

caused them t o  seek mental h e a l t h  counsel  ing i s  incomprehensible 

and unsupported by the  law. 



ISSUE I11 

WHETHER THE TRIAL COURT CORRECTLY D E N I E D  
APPELLANT ' S MOTION TO SUPPRFSS RYAN 
OSBORNE'S PRE-TRIAL IDENTIFICATION OF DONALD 
LLOYD AS THE MURDERER. 

Appel lant  contends t h a t  t h e  t o t a l i t y  o f  t h e  c i rcumstances  

surrounding t h e  d i s p l a y  o f  t h e  photographic l i ne -up  mandates a 

conclusion t h a t  t h e  Appe l l an t ' s  photograph was shown i n  an 

impermissibly sugges t ive  manner thereby unacceptably  c r e a t i n g  a 

s u b s t a n t i a l  r i s k  of  m i s i d e n t i f i c a t i o n .  Appellant  claims t h i s  i s  

t r u e  because t h e  d i s p l a y  of  photographic  l ine-up  was with.out 

r e f e r e n c e  t o  t he  d e s c r i p t i o n  suppl ied by t h e  i d e n t i f y i n g  wi tness  

and because t h e  s o l e  photograph o f  t h e  only blue-eyed suspec t  

taken a g a i n s t  a  no t i ceab ly  d i f f e r e n t  background, was placed i n  a 

s i n g l e  column s e t  a p a r t  from t h e  o t h e r   photograph.^, 

The s t a t e  of  t h e  law i s  t h a t  a  cour t  must s e t  a s i d e  

defendant  ' s convic t ion  on ly  " i f  t h e  photographic i d e n t i f i c a t i o n  

procedure was so impermissibly sugges t ive  a s  t o  g ive  r i s e  t o  a 

very  s u b s t a n t i a l  l i k e l i h o o d  o f  i r r e p a r a b l e  m i s i d e n t i f i c a t i o n  ." 
Simmons v .  United S t a t e s ,  390 U.S. 377, 384, 88 S.Ct. 967, 971, 

19  L.Ed.2d 1247 (1968). I n  Nei l  v. Biggers ,  409 U.S. 188,  93 

S . C t  . 375, 34 L.Ed. 2d 401 (1972) , t h e  Supreme Court s t a t e d  t h a t  

t h e  " c e n t r a l  ques t ion"  i n  determining th.e scope o f  t h e  due 

process  p r o t e c t i o n s  a g a i n s t  t he  admission o f  evidence obta ined 

through sugges t ive  i d e n t i f i c a t i o n  procedures  i s  "whether under 

' t h e  t o t a l i t y  o f  t h e  c i rcumstances '  t h e  i d e n t i f i c a t i o n  was 



r e l i a b l e  even though t h e  con f ron ta t ion  procedure was sug- 

g e s t i v e . "  - I d .  a t  192,  93 S.Ct. a t  378. R e l i a b i l i t y  i s  t h e  key 

f a c t o r  i n  determining the  a d m i s s i b i l i t y  o f  i d e n t i f i c a t i o n  evid-  

ence. Summitt v .  Bordenkircher ,  608 F.2d 247 (6 th  C i r .  1979).  

The Supreme Court i n  Nei l  v .  Biggers ,  409 U.S. a t  199, 93 S.Ct. 

a t  382, a r t i c u l a t e d  f i v e  i n d i c i a  t h a t  we must cons ider  i n  

a s s e s s i n g  r e 1  i a b i l i t y  o r  t h e  " l i ke l ihood  of m i s i d e n t i f i c a t i o n "  : 

1) t h e  oppor tun i ty  t o  view t h e  c r imina l  a t  t he  time o f  t h e  

cr ime,  2) t h e  wi tness '  degree of a t t e n t i o n ,  3) t h e  accuracy o f  

t h e  w i t n e s s '  p r i o r  d e s c r i p t i o n  o f  t h e  c r i m i n a l ,  4) t h e  l e v e l  o f  

c e r t a i n t y  demonstrated by t h e  wi tness  a t  t h e  c o n f r o n t a t i o n ,  and, 

5) t h e  leng th  o f  time between t h e  crime and t h e  con f ron ta t ion .  

These f a c t o r s  must be weighed a g a i n s t  t h e  e f f e c t  of  t h e  

sugges t ive  procedure t o  determine whether t h e  i d e n t i f i c a t i o n  i s  

so  u n r e l i a b l e  a s  t o  c r e a t e  a  s u b s t a n t i a l  l i k e l i h o o d  o f  

m i s i d e n t i f i c a t i o n .  Summitt v .  Bordenkircher ,  608 F. 2d 247 (6 th  

C i r .  1979) ,  c i t i n g  Manson v .  Rra thwai te ,  432 U.S. 98, 97 S.Ct. 

2243, 53 L.Ed.2d 140 (1977). Ryan observed Lloyd f o r  s e v e r a l  

minutes a t  c l o s e  range i n  broad day l igh t  and wi th in  24 hours  he 

u n h e s i t a t i n g l y  i d e n t i f i e d  Lloyd a s  t h e  a s s a i l a n t .  

F u r t h e r ,  t h e  ques t ion  i s  not  whether t h i s  photo a r r a y  was 

sugges t ive ,  bu t  r a t h e r ,  whether it was impermissibly sugges t ive .  

Each case  must be considered on i t s  own f a c t s .  Simmons v .  

United S t a t e s ,  390 U.S .  377, 88 S.Ct. 967, 19 ~ . ~ d . 2 d  1347 

(1968) . 
The i d e n t i f i c a t i o n  process  used i n  t h e  i n s t a n t  case  does 



not  support  Appe l l an t ' s  con ten t ion  t h a t  it was impermissibly 

sugges t ive .  

In  United S t a t e s  v. Ayendes, 451 F.2d 601, 605 (6 th  C i r .  

1976) ,  t h e  c o u r t  he ld  t h a t  a l though  t h e  photographic 

i d e n t i f i c a t i o n  procedure which commingled t h r e e  black and white 

photos wi th  c o l o r  p i c t u r e s  of  each o f  t h e  defendants  may have 

been "suggestive",  it was not  "so impermissibly sugges t ive  as  t o  

render  it h igh ly  l i k e l y  t h a t  [ i t ]  l ed  t o  i r r e p a r a b l e  

m i s i d e n t i f i c a t i o n s . "  In  United S t a t e s  v .  Snow, 552 F.2d 165 

(6 th  C i r .  1977) ,  t h e  c o u r t  f u r t h e r  he ld  t h a t  an a r r a y  i n  which 

t h e  photos of t h e  defendant and another  i n d i v i d u a l  were s l i g h t l y  

d i f f e r e n t  i n  s i z e  and pose from t h e  o t h e r  photos was no t  "so 

impermissibly sugges t ive  a s  t o  v i o l a t e  any c o n s t i t u t i o n a l  r i g h t s  

of  t h e  defendant ."  552 F.2d a t  167. 

In  t h e  i n s t a n t  c a s e ,  f i v e  photographs were l a i d  out  be fo re  

Ryan Osborne wi th in  24 hours  o f  h i s  mother ' s  shoot ing and he 

immediately chose Appel lant .  Upon review of  t hese  photographs,  

t h e  t r i a l  judge noted:  

"I th ink  it was a  very  f a i r  photo l i n e - u p .  
There can be no q u e s t i o n  about t h a t .  I 
t h i n k ,  a s  a  ma t t e r  o f  f a c t ,  one guy i n  t h e r e  
looked l i k e  h i s  twin b r o t h e r .  1 t ' s  amazing 
he made t h e  r i g h t  i d e n t i f i c a t i o n  so  t h e r e  i s  
nothing u n f a i r  by any s t r e t c h  o f  t h e  
imaginat ion regard ing  t h e  photo l i ne -up  o r  
t h e  way they  were s e t  ou t .  There i s  nothing 
sugges t ive  about t h a t . "  

"I ts  amazing t o  g e t  f i v e  people so  
s i m i l a r  . I '  

0 . 5 7 7 )  

De tec t ive  McAll is ter  t e s t i f i e d  t h a t  no one no t iced  t h e  



d i f f e r e n c e  i n  t he  background u n t i l  it was pointed out  by defense  

counsel  months l a t e r  (R. 507). Witness James Thornton a l s o  

s t a t e d  t h a t  he did not  remember any d i f f e r e n c e  i n  t h e  background 

o f  t h e  photographs,  they  a l l  looked p r e t t y  much t h e  same 

(R.575). Witness Robert Howell t e s t i f i e d  t h a t  he ,  a l though he 

had a good look a t  Lloyd, neve r the l e s s  chose two photographs,  

one of Lloyd and one of another  man. He wasn ' t  su re  o f  L loyd ' s  

p i c t u r e  because Lloyd had red eyes  i n  t h e  photograph (R.1733, 

1741, 1745, 1747).  

Also, t h e r e  was nothing impermissibly sugges t ive  about t h e  

l ayou t .  Detec t ive  R .  J .  Reynolds t e s t i f i e d  t h a t  t he  photographs 

were l a i d  ou t  s i d e  by s i d e ,  i n  t h e  same o rde r  f o r  each wi tnes s .  

Captain Martinez t e s t i f i e d  t h a t  t h e  photographs were l a i d  out  

wi th  two placed on t h e  top row and t h r e e  placed i n  t h e  second 

row underneath.  Lloyd 's  photograph was on the  bottom r i g h t .  It 

was not  separa ted  o u t  t o  t h e  s i d e .  ( ~ . 7 8 4 ,  2096-97) Even i f  

t h i s  cou r t  accepted Captain ~ a r t i n e z '  s ve r s ion  of  t h e  l a y o u t ,  it 

i s  not  evidence o f  an impermissibly sugges t ive  l a y o u t .  

This was no t  a case  such a s  those  presented by Appellant  

where t h e  wi tness  was shown one photograph con ta in ing  a p i c t u r e  

o f  t h e  suspec t  and when no i d e n t i f i c a t i o n  could be made, a 

second photograph was shown conta in ing  a d i f f e r e n t  p i c t u r e  o f  

t h e  same suspec t .  See Sepulvado v .  S t a t e ,  362 So.2d 324 (F la .  

2d DCA 1978).  Nor i s  it a case  where on ly  one p i c t u r e  resembled 

t h e  suspec t .  See,  M.J.S. v .  S t a t e ,  386 So.2d 323 (F l a .  2d DCA 

1980). A review o f  t h e  record  shows t h e  g r e a t  s i m i l a r i t y  

between these  photographs. It i s  obvious t h e  p o l i c e  made every 



at tempt  t o  make t h e  photographic l ine-up  a s  f a i r  a s  poss ib l e .  

Appellant  a l s o  p l a c e s  cons ide rab le  r e l i a n c e  on t h e  

con ten t ion  t h a t  Ryan's d e s c r i p t i o n  o f  t h e  a s s a i l a n t  d i d  no t  

match Appe l l an t ' s .  To support  t h e  con ten t ion  t h a t  it was 

r e v e r s i b l e  e r r o r  t o  show t h e  photographs t o  Ryan based on a  

d e s c r i p t i o n  given by James Thornton, Appellant  r e l i e s  on R o l l e  

v .  S t a t e ,  416 So.2d 51 (F la .  4 t h  DCA 1982). R o l l e ,  however, i s  

no t  r e l e v a n t  t o  t h e  i n s t a n t  case  and in s t ead  provides  t h a t  it i s  

improper hearsay test imony f o r  a  p o l i c e  o f f i c e r  t o  t e s t i f y  t h a t  

he placed a  de fendan t ' s  p i c t u r e  i n  a  photographic d i s p l a y  based 

on c o n f i d e n t i a l  informat ion.  

Is Appellant  s e r i o u s l y  sugges t ing  a f t e r  James Thornton saw 

only  one person leav ing  t h e  scene o f  t h e  cr ime,  got  t h a t  

a pe r son ' s  t ag  number and i d e n t i f i e d  t h e  owner o f  t h e  c a r  (once it 

was t r aced  t o  Donald T,loyd ac ros s  t h e  s t a t e )  a s  ?he person he 

saw l eav ing  t h e  scene,  t h a t  Lloyd 's  photograph should not have 

been shown t o  Ryan because it d id  not  e x a c t l y  f i t  t h e  

d e s c r i p t i o n  given by Ryan? A d e s c r i p t i o n  t h a t  was e l i c i t e d  from 

him whi le  he s a t  i n  shock covered with h i s  mother ' s  blood and 

was based on responses  t o  ques t ions  such a s  "did he have h a i r  on 

h i s  face", "were h i s  c l o t h e s  dark l i k e  your s h o r t s  - l i g h t  l i k e  

your s h i r t ? " ,  "was he s k i n n i e r  than your neighbor?".  Appellant  

must s u r e l y  concede these  were not  t h e  most optimum 

circumstances f o r  ob t a in ing  a  d e s c r i p t i o n .  Under t h e  given 

c i rcumstances ,  t h e  o f f i c e r s  would have been d e r e l i c t  i n  t h e i r  

d u t i e s  i f  they  had not  given Ryan an oppor tun i ty  t o  confirm o r  

d e n y L l o y d ' s p a r t i c i p a t i o n i n t h e c r i m e .  



ISSUE I V  

WHETHER THE TRIAL COURT PROPERLY ALLOWED 
DETFCTIVF McALLISTFR TO TFSTIFY AS TO RYAN'S 
PRIOR IDENTIFICATION OF DONALD LLOYD AS THE 
MAN WIrO SHOT AND KILLED HIS MOTHER. 

During A p p e l l a n t ' s  t r i a l ,  Ryan was shown t h e  same 

pho tograph ic  d i s p l a y  shown t o  him t h e  morning a f t e r  t h e  

homicide. Although t h e  day a f t e r  t h e  murder he had i d e n t i f i e d  

I , loyd t s  photograph a s  be ing  t h e  man who h u r t  h i s  mommy, a t  t r i a l  

a y e a r  l a t e r ,  he  chose  a d i f f e r e n t ,  a l b e i t  v e r y  s i m i l a r ,  

photograph.  Based on t h i s  m i s i d e n t i f i c a t i o n ,  t h e  t r i a l  c o u r t  

r e fu sed  t o  l e t  t h e  p ro secu to r  a t t emp t  t o  e l i c i t  an i n - c o u r t  

i d e n t i f i c a t i o n  from Ryan. 

Both Ryan and De t ec t i ve  Reynolds t e s t i f i e d  r ega rd ing  t h e  

p r ev ious  i d e n t i f i c a t i o n  o f  Lloyd by Ryan and then  a s t i p u l a t i o n  

was r ead  t o  t h e  j u r y  concerning t h e  subsequent  m i s i d e n t i -  

f i c a t i o n .  

On a p p e a l ,  Appe l lan t  c la ims  it was e r r o r  f o r  t h e  t r i a l  

c o u r t  t o  a l low D e t e c t i v e  Reynolds t o  t e s t i f y  t h a t  t h e  photograph 

Ryan chose t h e  day a f t e r  t h e  murder was Donald L loyd ' s .  

Th i s  c o u r t ,  however, has  h e l d  t h a t  i f  t h e  o r i g i n a l  

i d e n t i f y i n g  w i t n e s s  t e s t i f i e s  a t  t r i a l  concerning a p r i o r  

i d e n t i f i c a t i o n ,  t e s t imony  o f  a w i tne s s  who observed t h e  

i d e n t i f i c a t i o n  i s  admis s ib l e  a s  s u b s t a n t i v e  ev idence  o f  i d e n t i t y  

S t a t e  v .  F r e b e r ,  366 So.2d 426 (F l a .  1978) .  

The F l o r i d a  Evidence Code a l s o  p rov ide s  t h a t  t h i s  t e s t imony  

i s  admis s ib l e  a s  non-hearsay i f  t h e  d e c l a r a n t  t e s t i f i e s  a t  t r i a l  



and i s  s u b j e c t  t o  c ross -examina t ion  concern ing  t h e  

i d e n t i f i c a t i o n .  $90.801 (2) ( c )  , F l a .  S t a t .  (1985) . 
Ryan t e s t i f i e d  a t  t r i a l  concerning h i s  i d e n t i f i c a t i o n  and 

was cross-examined by de f ense  c o u n s e l .  (R.1922-1940, 19Lr2-44) 

The c o u r t  d id  no t  l i m i t  t h e  c ross -examina t ion .  F u r t h e r ,  t h e  

j u r y  was c l e a r l y  informed t h a t  Ryan had m i s i d e n t i f i e d  t h e  

de fendan t  t h a t  day. (R.2081) 

The c o u r t  fol lowed proper  procedure  i n  a l l owing  Reynolds t o  

t e s t i f y  r ega rd ing  t h e  i n i t i a l  i d e n t i f i c a t i o n .  No e r r o r  was 

committed. 



ISSUE V 

WHETHER THE TRIAL COURT ERRED I N  FAILING TO 
SUPPRESS APPELLABT ' S STATEMENTS. 

Appe l l an t ' s  argument here  appears t o  be two-fold;  (1) t h e  

s ta tements  should be inadmiss ib le  because Appellant  was no t  

informed of  t h e  reason he was sought f o r  ques t ion ing  immediately 

upon h i s  a r r i v a l  a t  t h e  Indian River S h e r i f f ' s  Of f i ce  and (2) 

t h e  s ta tements  should have been suppressed because they  were 

made a f t e r  he invoked h i s  r i g h t  t o  remain s i l e n t .  

A s  t o  t h e  f i r s t  con ten t ion ,  Appellant  produces no support  

i n  t h e  law f o r  t h e  conten t ion  t h a t  he should have been informed 

o f  t h e  r e a l  reason f o r  h i s  being asked t o  t h e  s t a t i o n  p r i o r  t o  

t h e  a r r i v a l  o f  t h e  i n t e r r o g a t i n g  o f f i c e r s .  This ca se  cannot b e  

l ikened  t o  those  where a  warrant  f o r  a r r e s t  i s  being executed 

without exp lana t ion .  Lloyd was not  under a r r e s t  a t  t h a t  t ime ,  

he  was merely being sought f o r  ques t ion ing  based on t h e  

informat ion they  had. Under t h e  c i rcumstances  Lloyd may have 

been a  m a t e r i a l  wi tness  and not  de ta ined  a f t e r  a s s i s t i n g  i n  t h e  

i n v e s t i g a t i o n .  

In  t h e  i n s t a n t  c a s e ,  t h e  i n v e s t i g a t i n g  o f f i c e r s  rece ived  

informat ion t h a t  a  man l e f t  t h e  scene i n  a  red  and whi te  van 

bea r ing  a  given t a g  number. This t a g  number was t r a c e d  t o  

Donald Lloyd i n  Vero Beach. The Ind ian  River S h e r i f f ' s  Of f i ce  

was dispatched t o  Lloyd ' s  r e s idence  where M r s .  Lloyd was 

ques t ioned  regard ing  t h e  van ' s  whereabouts. (R.  580-582) She 



informed t h e  o f f i c e r s  t h a t  h e r  husband had t h e  van and w a s  i n  

Tampa look ing  f o r  work. (R.582) The o f f i c e r  asked Mrs. Lloyd t o  

have  Lloyd come t o  t h e  s t a t i o n  f o r  q u e s t i o n i n g  i n  r e g a r d  t o  an 

a c c i d e n t  i n  Tampa. (R.582) Lloyd came t o  t h e  s t a t i o n  o f  h i s  own 

v o l i t i o n .  The I n d i a n  R i v e r  o f f i c e r s  t e s t i f i e d  t h a t  t h e y  d i d  n o t  

speak t o  Lloyd because  it w a s  a Tampa i n v e s t i g a t i o n  and t h e y  

w e r e  n o t  involved i n  i t .  H e  w a s  s imply  r e q u e s t e d  t o  w a i t .  

Lloyd d i d  n o t  o b j e c t .  (R. 583) Cap ta in  T ipp ins  f u r t h e r  t e s t i f i e d  

t h a t  whi le  he  d i d  n o t  a d v i s e  Lloyd of  h i s  r i g h t s  i n  f u l l ,  Lloyd 

w a s  informed t h a t  h e  cou ld  c a l l  an a t t o r n e y  i f  he  would l i k e .  

(R. 612) 

D e t e c t i v e  McAll is  te r  and D e t e c t i v e  Reynolds a r r i v e d  from 

Tampa t o  q u e s t i o n  Appe l l an t  w i t h i n  two h o u r s ,  beg inn ing  t h e  

i n t e r r o g a t i o n  a t  approx imate ly  9:45 p  . m .  (R. 581,688) D e t e c t i v e  

M c A l l i s t e r  t e s t i f i e d  t h e y  g o t  some p r e l i m i n a r y  i n f o r m a t i o n ,  such  

as h i s  name, h e i g h t ,  w e i g h t ,  a d d r e s s ,  p r i o r  r e c o r d  and 

o c c u p a t i o n .  H e  w a s  t h e n  read  h i s  r i g h t s .  (R.688) H e  was asked 

about  h i s  whereabouts  t h a t  day.  A f t e r  t e l l i n g  them he  w a s  i n  

Tampa look ing  f o r  work, Lloyd t r i e d  t o  f i n d  o u t  what t h e y  knew. 

They t o l d  him i t  was i n v o l v i n g  a homicide  o f  a 28-year-o ld  

female  who was s h o t  and k i l l e d .  H i s  v e h i c l e  w a s  p o s i t i v e l y  

i d e n t i f i e d  a t  t h e  scene  and a pe r son  f i t t i n g  h i s  d e s c r i p t i o n  had 

been seen  running from t h e  scene .  A t  t h a t  p o i n t ,  L,loyd g o t  

nervous  and s a i d ,  "Ok, you g o t  m e ,  I g o t  n o t h i n g  else t o  s a y .  

Why d o n ' t  you go ahead and shoot  m e  and g e t  it over  wi th  now. I I 

(R.691, 1979-80) Appe l l an t  concedes t h a t  t h e  i n t e r r o g a t i o n  



ceased a t  t h a t  p o i n t .  The i n t e r v i e w  l a s t e d  approx imate ly  a h a l f  

h o u r .  (R.2056) 

D e t e c t i v e  Reynolds l e f t  t h e  room f o r  3 t o  4  minutes  and 

r e t u r n e d  w i t h  M r s .  Lloyd.  (R.2056) They e x p l a i n e d  t o  h e r  what 

w a s  happening and t h a t  t h e y  wanted t o  t a k e  L l o y d ' s  photograph.  

L l o y d ' s  photograph and p r i n t s  w e r e  t aken  by 10:30 p.m. and t h e n  

Reynolds and M c A l l i s t e r  f l e w  hack t o  Tampa t o  show t h e  pho tos  t o  

t h e  w i t n e s s e s .  Lloyd wa i t ed  i n  t h e  lobby f o r  t h e i r  r e t u r n .  

While t h e r e ,  he  made s e v e r a l  i n c u l p a t o r y  s t a t e m e n t s  t o  t h e  

I n d i a n  R i v e r  o f f i c e r s  on d u t y  - d e s p i t e  t h e i r  admonishments t o  

him t o  n o t  t a l k  about  t h e  c a s e  because  it w a s  Tampa's 

i n v e s t i g a t i o n  and t h e y  d i d n ' t  want t o  i n t e r f e r e .  (R.659) 

A s  t o  A p p e l l a n t ' s  f i r s t  c l a i m ,  t h e  r e c o r d  shows t h a t  Lloyd 

w a s  informed o f  t h e  purpose  f o r  t h e  i n v e s t i g a t i o n  a s  soon as it 

w a s  a p p a r e n t  t h a t  Lloyd could  be  invo lved  and w a s  f a c i n g  

p o s s i b l e  a r res t .  Appe l l an t  h a s  f a i l e d  t o  show t h a t  t h i s  w a s  

unlawful  o r  t h a t  it r e s u l t e d  i n  any p r e j u d i c e  t o  him o t h e r  t h a n  

p r e c l u d i n g  him from "being on t h e  way t o  Mexico." 

Appe l l an t  a l s o  c la ims  t h a t  t h e  s t a t e m e n t s  should  have been 

suppressed  because  t h e y  w e r e  made a f t e r  Lloyd invoked h i s  r i g h t  

t o  remain s i l e n t .  

The Supreme Court h e l d  i n  Miranda v .  Ar izona ,  384 U.S. 436, 

86 S.Ct .  1602, 1 6  L.Ed.2d 2694 (1966) t h a t  p o l i c e  must f o l l o w  

c e r t a i n  g u i d e l i n e s  when conduc t ing  c u s t o d i a l  i n t e r r o g a t i o n s ,  i n  

o r d e r  t o  p r o t e c t  t h e  c o n s t i t u t i o n a l  r i g h t s  o f  t h e  s u s p e c t .  

Under Miranda, t h e  p o l i c e  n o t  o n l y  must g i v e  t h e  s u s p e c t  t h e  



now-familiar  s e t  of  warnings,  bu t  a l s o  must sc rupulous ly  honor 

t h e  s u s p e c t ' s  r i g h t  t o  c u t  o f f  ques t ion ing .  A s  t h e  Miranda 

c o u r t  emphasized: " I f  t h e  i nd iv idua l  i n d i c a t e s  i n  any manner, a t  

any time p r i o r  t o  o r  dur ing  q u e s t i o n i n g ,  t h a t  he wishes t o  

remain s i l e n t ,  t h e  i n t e r r o g a t i o n  must cease."  I d .  a t  473-74, 86 

S.Ct. a t  1627. 

In  Michigan v. Mosley, 423 lJ.S. 96, 96 S.Ct. 321, 46 

L. Ed. 2d 313 (1975) , t h e  Supreme Court explored i n  g r e a t e r  d e t a i l  

t h e  scope of  a  s u s p e c t ' s  r i g h t  t o  c u t  o f f  ques t ion ing .  There,  

t h e  Court explained t h a t  a  reasonable  and f a i t h f u l  

i n t e r p r e t a t i o n  of  t h e  Miranda opinion must r e s t  on the  i n t e n t i o n  

of  t h e  Court i n  t h a t  case  t o  adopt " f u l l y  e f f e c t i v e  means. . . 
t o  n o t i f y  t h e  person of h i s  r i g h t  t o  s i l e n c e  and t o  a s s u r e  t h a t  

t h e  e x e r c i s e  of t h e  r i g h t  w i l l  be sc rupulous ly  honored. . ." 384 

U.S. a t  479, 86 S.Ct. a t  1630. The c r i t i c a l  safeguard 

i d e n t i f i e d  i n  t h e  passage a t  i s s u e  i s  a  p e r s o n ' s  r i g h t  t o  c u t  

o f f  ques t ion ing .  I d .  a t  474, 86 S.Ct. a t  1627. Through the  

e x e r c i s e  o f  h i s  op t ion  t o  t e rmina te  ques t ion ing  he can c o n t r o l  

t h e  time a t  which ques t ion ing  occu r s ,  t h e  s u b j e c t s  d i s cus sed ,  

and t h e  d u r a t i o n  of  t h e  i n t e r r o g a t i o n .  The requirement t h a t  law 

enforcement a u t h o r i t i e s  must r e s p e c t  a  pe r son ' s  e x e r c i s e  o f  t h a t  

o p t  ion  c o u n t e r a c t s  t h e  coe rc ive  p r e s s u r e s  o f  t h e  c u s t o d i a l  

s e t t i n g .  The a d m i s s i b i l i t y  o f  s ta tements  ob ta ined  a f t e r  t he  

person i n  custody has  decided t o  remain s i l e n t  depends under 

Miranda on whether h i s  " r i g h t  t o  c u t  o f f  ques t ion ing"  was 

"scrupulously  honored." Id a t  103-04, 96 S.Ct. a t  326. 



The Supreme Court  h a s  l i k e w i s e  i n d i c a t e d  t h a t  t h e  p o l i c e  do 

n o t  i n  a l l  c i r c u m s t a n c e s  have t o  c e a s e  a l l  q u e s t i o n i n g  once a 

s u s p e c t  i n  any way e x e r c i s e s  h i s  Miranda r i g h t s .  Nothing i n  t h e  

Miranda o p i n i o n  can  s e n s i b l y  b e  r e a d  t o  c r e a t e  a p e r  s e  

p r o s c r i p t i o n  o f  i n d e f i n i t e  d u r a t i o n  upon any f u r t h e r  q u e s t i o n i n g  

by any p o l i c e  o f f i c e r  on any s u b j e c t ,  once t h e  pe r son  i n  c u s t o d y  

h a s  i n d i c a t e d  a d e s i r e  t o  remain s i l e n t .  Michigan v .  Mosley, 

A p p e l l a n t ' s  r e l i a n c e  on Edwards v .  Ar izona ,  451 U.S. 477,  

101 S .Ct .  1880, 68 L.Ed.2d 378 (1981) and i t s  progeny a r e  

misp laced .  Appe l l an t  d i d  n o t  r e q u e s t  counse l  b u t ,  r a t h e r ,  

s imply  s t a t e d  t h a t  he had n o t h i n g  else t o  say .  (R.1779-80) 

The Court i n  Edwards, s u p r a ,  a t  485,  noted  t h a t  it had 

adopted  d i f f e r e n t  s t a n d a r d s  t o  b e  a p p l i e d  when t h e  r i g h t  t o  

counse l  i s  invoked v e r s u s  the r i g h t  t o  remain s i l e n t .  

I n  Michigan v. Mosley, 423 U.S. 96, 46 
L.Ed.2d 313, 96 S.Ct .  321 (1975) ,  t h e  Court  
noted  t h a t  Miranda had d i s t i n g u i s h e d  between 
t h e  p r o c e d u r a l  s a f e g u a r d s  t r i g g e r e d  by a  
r e q u e s t  t o  remain s i l e n t  and a r e q u e s t  f o r  
an  a t t o r n e y  and had r e q u i r e d  t h a t  
i n t e r r o g a t i o n  c e a s e  u n t i l  an  a t t o r n e y  w a s  
p r e s e n t  o n l y  i f  t h e  i n d i v i d u a l  s t a t e d  t h a t  
he  wanted c o u n s e l .  432 U.S., a t  104,  n .  I n ,  
46 L.Ed.2d 313, 96 S.Ct .  321; s e e  a l s o  i d . ,  
a t  109-111, 46 L.Ed.2d 313, 96 S.Ct.  331 
(White,  J . ,  c o n c u r r i n g ) .  

Edwards v .  A r i z o n a ,  a t  485 ---- 

Where t h e  r i g h t  t o  remain s i l e n t  i s  invoked,  o f f i c e r s  may 



r e i n i t i a t e  q u e s t i o n i n g  a t  a  l a t e r  t i m e .  

The f a c t s  i n  t h e  i n s t a n t  c a s e  do no t  even r i se  t o  t h i s  

l e v e l .  While it i s  t r u e  t h a t  D e t e c t i v e  McAl l i s t e r  t o l d  Lloyd 

about  a  s i m i l a r  c a s e  a f t e r  Lloyd s a i d  he  d i d n ' t  have any th ing  t o  

s a y  - Lloyd was n o t  be ing  i n t e r r o g a t e d  and he d i d  no t  make any 

s t a t e m e n t s  t o  McAl l i s t e r .  

Seve ra l  hours  had e l apsed  b e f o r e  Lloyd made t h e  g r a t u i t o u s  

i n c u l p a t o r y  s t a t emen t s  t o  t h e  Ind i an  R ive r  O f f i c e r s .  H e  was no t  

be ing  ques t i oned  by t h e  o f f i c e r s  and,  i n  f a c t ,  t h e y  asked him 

no t  t o  t a l k  about  i t .  

The s t a t emen t s  were v o l u n t a r y  and t h e  t r i a l  c o u r t  p r o p e r l y  

denied  t h e  motion t o  s u p p r e s s .  



ISSUE V I  

WHETHER JACK WILLIAMSON ' S TESTIMONY WAS 
IMPROPFRLY ADMITTEP. 

A t  t r i a l ,  L loyd ' s  former s u p e r v i s o r ,  Jack Will iamson,  

t e s t i f i e d  t h a t  he saw a  .32 o r  .38 Smith and Wesson r e v o l v e r  i n  

L loyd ' s  shaving k i t  and t h a t  Lloyd s a i d  he  k e p t  it loaded when 

he  went on t r i p s .  (R.2039-40) The murder weapon was a  .38 

c a l i b e r  r e v o l v e r .  (R. 1785) 

On appea l ,  Lloyd u rges  t h a t  t h e  admiss ion o f  t h i s  t e s t imony  

w a s  e r r o r  because  i t s  p r o b a t i v e  v a l u e  was outweighed by i t s  

p r e j u d i c i a l  va lue .  

S e c t i o n  90.403, F l o r i d a  S t a t u t e s  p r o v i d e s ,  i n  p a r t  : 

Relevant  evidence  i s  i nadmis s ib l e  i f  i t s  
p r o b a t i v e  va lue  is  s u b s t a n t i a l l y  outweighed 
by t h e  danger  o f  u n f a i r  p r e j u d i c e ,  confus ion  
o f  i s s u e s ,  mis lead ing  t h e  j u r y ,  o r  need l e s s  
p r e s e n t a t i o n  o f  cumula t ive  ev idence .  

A s  t h e  c o u r t  noted i n  Smith v .  S t a t e ,  404 So.2d 167 ( F l a .  

1st DCA 1981) ,  t h e  approach expressed  i n  S e c t i o n  90.403 i s  i n  

agreement w i t h  t h e  Federa l  Rules o f  Evidence and f e d e r a l  c a s e  

law. Committee n o t e s  t o  Federa l  Rule 403 e x p l a i n :  " ' U n f a i r  

p r e j u d i c e  ' w i t h i n  i t s  c o n t e x t  means an undue tendency t o  sugges t  

d e c i s i o n  on an improper b a s i s ,  commonly, though n o t  n e c e s s a r i l y ,  

an emot ional  one . " 
t 

The s t a t emen t  was n o t  worded a s  t o  evoke a  p a r t i c u l a r l y  

emot ional  r esponse  from t h e  l i s t e n e r ,  o r  t o  sugges t  t o  t h e  j u r y  

any o t h e r  improper b a s i s  f o r  i t s  d e c i s i o n .  There i s  no 



conten t ion  t h a t  t h e  wi tness '  r e c i t a t i o n  of  t h e  event  was 

i n a c c u r a t e l y  o r  mis lead ing ly  presen ted .  See, g e n e r a l l y ,  Clark 

v .  S t a t e ,  363 So.2d 331 (F la .  1978).  

Evidence t h a t  Lloyd had possess ion  o f  a loaded weapon 

s i m i l a r  t o  t h e  murder weapon a few months p r i o r  t o  t h e  murder is  

unquest ionably r e l e v a n t  and not  unduly p r e j u d i c i a l ,  e s p e c i a l l y  

i n  l i g h t  of  James Scharfschwerdt ' s  e a r l i e r  test imony t h a t  he had 

given Lloyd .38 ammunition. (R.1811) I n  Johnson v .  S t a t e ,  393 

So.2d 1069 (F la .  1980),  t h i s  Court held  t h a t  test imony r e l a t i n g  

t o  de fendan t ' s  possess ion  o f  a gun, o t h e r  than  t h e  murder 

weapon, almost two months a f t e r  t he  crime was no t  r e v e r s i b l e  

e r r o r .  

S i m i l a r l y ,  t h e  f a c t  t h a t  Williamson was r e c a l l e d  and a b l e  

t o  complete h i s  test imony does not  warrant  r e v e r s a l .  I f  

any th ing ,  t h e  c o u r t ' s  animosi ty  toward t h e  prosecu tor  reduced 

Will iamson's  c r e d i b i l i t y .  



ISSUE V I I  

WHETHER THE TRIAL COURT PROPERLY IMPOSED THF: 
DFATH SENTFNCE. 

The t r i a l  c o u r t ,  a f t e r  a  very  thorough a n a l y s i s  which i s  

s e t  f o r t h  a t  R .  362-369, found t h r e e  aggrava t ing  c i rcumstances  ; 

1)  t h e  c a p i t a l  fe lony was committed while t h e  defendant was 

engaged i n  an a t tempt  t o  commit a  robbery ,  (R.364) ; merged wi th  

t h i s  was t h e  a d d i t i o n a l  f a c t o r  t h a t  t he  c a p i t a l  fe lony  was 

committed f o r  pecuniary g a i n ,  (R.364); 2) t h e  c a p i t a l  fe lony  was 

e s p e c i a l l y  he inous ,  a t r o c i o u s  o r  c r u e l ,  and 3) The c a p i t a l  

fe lony was a  homicide and was committed i n  a  c o l d ,  c a l c u l a t e d  

and premeditated manner without any p re t ense  of  moral o r  l e g a l  

j u s t i f i c a t i o n  (R.367). 

A s  m i t i g a t i n g  c i rcumstances ,  t h e  c o u r t  found; 1)  No 

s i g n i f i c a n t  h i s t o r y  of  p r i o r  c r imina l  a c t i v i t y .  

The j u r y  recommended t h e  dea th  pena l ty  with t he  vo te  being 

7  t o  5. (R.2814) 

Appel lant  contends t h a t  t he  evidence d id  no t  support  a  

f i nd ing  o f  any aggrava t ing  c i rcumstances  . 
A s  t o  t h e  f i r s t  f a c t o r  - committed dur ing  a  robbery and f o r  

pecunia ry  g a i n  - Appel lant  argues  t h a t  t h e  t r i a l  c o u r t  

e x p l i c i t l y  agreed with  the  defense  t h a t  t h e r e  was no evidence of  

pecuniary ga in  and, t h e r e f o r e ,  n e i t h e r  t h e  robbery f a c t o r  nor 

t h e  committed f o r  pecuniary ga in  f a c t o r  could s t and .  A review 

of  t h e  r eco rd ,  however, does not  support  t h i s  con ten t ion .  



During the  sentencing charge conference,  t h e  g iv ing  of  t h e  

s i x t h  f a c t o r  - committed f o r  pecuniary g a i n  - was d i scussed  and 

t h e  judge s a i d  he wouldn' t  g i v e  i t ,  t h a t  it merged wi th  

commission o r  at tempted commission o f  a  robbery.  ( ~ . 2 7 5 3 )  The 

c o u r t  d id  not  e x p l i c i t l y  f i nd  t h a t  t he  crime was no t  committed 

f o r  pecuniary ga in .  It on ly  found t h a t  t he  i n s t r u c t i o n  wasn ' t  

neces sa ry  because it was merged wi th  t h e  robbery.  

F u r t h e r ,  t h e  evidence d id  show beyond a  reasonable  doubt 

t h a t  Lloyd sought pecuniary ga in  dur ing  the  commission o f  t h e  

homicide. A s  t h e  t r i a l  c o u r t  noted i n  i t s  o rde r  imposing t h e  

d e a t h  sen tence ,  Ryan Osborne t e s t i f i e d  t h a t  Lloyd demanded money 

and t h a t  t h e  v i c t i m ' s  w a l l e t  was found open on t h e  counte r  next  

t o  h e r  body. (R.363) These f a c t s  support  bo th  t he  f i nd ing  t h a t  

Lloyd sought pecuniary ga in  and t h a t  t h e  homicide was committed 

whi le  t h e  defendant was engaged i n  an a t tempt  t o  commit a  

robbery.  

Assuming, arguendo, t h a t  t h e  t r i a l  c o u r t  had found no 

evidence of pecuniary g a i n ,  t h i s  Court can,  a s  it has i n  o t h e r  

c a s e s ,  reweigh t h e  evidence i n  t he  case  - sub jud ice  and f ind  t h a t  

t h e  aggrava t ing  circumstance was supported by t h e  r eco rd .  

Goode v .  S t a t e ,  365 So.2d 381 (F l a .  1978).  

The second aggrava t ing  circumstance was t h a t  t h e  fe lony  was 

e s p e c i a l l y  he inous ,  a t r o c i o u s  o r  c r u e l .  Appel lant  argues  t h a t  

t h e r e  was no evidence t o  support  a  f i nd ing  t h a t  t h e  a c t  was a  

c o n s c i o u s l e s s ,  p i t i l e s s  crime which i s  unneces sa r i l y  t o r tuous  t o  



t h e  v ic t im.  Cf. S t a t e  v .  Dixon, 238 So.2d 1 (F la .  1973). A r e -  

view o f  t h e  record and t h e  t r i a l  c o u r t ' s  sen tenc ing  o r d e r  b e l i e  

t h i s  con ten t ion .  Lloyd en te red  the  Osborne home, argued with  

Cheryl Osborne then ordered he r  and h e r  5-year-old son i n t o  t h e  

bathroom a t  gunpoint .  A t  t h a t  p o i n t ,  Cheryl Osborne would 

reasonably have been i n  f e a r  f o r  h e r  l i f e  and t h a t  o f  her  young 

son.  This  i s  f u r t h e r  evidenced by the  sequence o f  even t s  

descr ibed  by James Thornton, who s a i d  he heard a woman's scream 

a s  he passed the  Osborne home. The scream sounded l i k e  it was 

moving from one end o f  t h e  Osborne house t o  t h e  o t h e r .  ( R .  1394) 

Thornton had reached h i s  n e i g b o r ' s  driveway be fo re  he heard the  

f i r s t  s h o t .  (R.1395) He d id  not  hear  t h e  second shot  u n t i l  he 

had turned i n t o  h i s  own driveway. These were no t  two i n s t a n t a -  

neous s h o t s .  Thornton a l s o  noted t h a t  t h e  second sho t  was muf- 

f l e d .  When t h i s  f a c t  i s  considered i n  t he  con tex t  o f  Doctor 

L a r d i z b a l ' s  autopsy and tes t imony,  it i s  apparen t  t h a t  it was 

t h e  second sho t  t h a t  k i l l e d  Cheryl Osborne. 

D r .  Lardizbal  t e s t i f i e d  he found two gunshots.  A through 

and through gunshot on t h e  r i g h t  s i d e  o f  t h e  neck and a con tac t  

gunshot wound t o  t h e  t op  of  t h e  head.  (R.1754) The doc to r  de- 

f i ned  "contac t  wound" a s  meaning t h e  gun was a c t u a l l y  i n  c o n t a c t  

wi th  t h e  head. (R.1765) This would n a t u r a l l y  muffle t h e  sound o f  

t h e  sho t  a s  opposed t o  t h e  through and through sho t  which l e f t  a 

b u l l e t  i n  t h e  wa l l .  The p o s i t i o n  o f  t h e  body a l s o  suppor t s  t h i s  

f i nd ing  a s  it i n d i c a t e s  t h a t  Cheryl dropped t o  he r  knees  and 

then ,  upon r e c e i v i n g  t h e  f i n a l  s h o t ,  co l l apsed .  Unlike t h e  



v i c t i m  i n  Clark v .  S t a t e ,  --. -- 443 So.2d 973 (F la .  1983),  Cheryl 

Osborne knew f o r  more than an i n s t a n t  what was about t o  happen 

t o  h e r .  

Appellant  a l s o  contends t h a t  t h e  t r i a l  c o u r t  i n c o r r e c t l y  

considered Ryan's presence a t  t h e  scene.  To support  t h i s  

con ten t ion ,  Appellant  r e l i e s  on Clark ,  supra .  The c o u r t  i n  

Clark ,  however, was no t  cons ider ing  the  impact o f  t he  p i t i a b l e  

p l e a s  made by t h e  v i c t i m ' s  husband on t h e  v i c t im .  Here, we have 

a  young mother who was no t  only  i n  f e a r  f o r  her  l i f e ,  bu t  t h a t  

o f  h e r  young son. Su re ly ,  t h e r e  can be no worse t o r t u r e  than  

f o r  a  pa ren t  t o  f e a r  f o r  t he  l i f e  o f  t h e i r  young c h i l d .  

The t h i r d  aggrava t ing  circumstance found by t h e  t r i a l  c o u r t  

was t h a t  t h e  homicide was committed i n  a  c o l d ,  c a l c u l a t e d  and 

premedi ta ted manner. This was suported by Lloyd 's  ga in ing  

en t r ance  t o  t h e  Osborne home, r eques t ing  money a t  gunpoin t ,  

o rde r ing  t h e  v i c t ims  i n t o  t h e  bathroom, shoot ing  Cheryl i n  f r o n t  

o f  f ive-year -o ld  R.yan and shoot ing Cheryl twice a t  c l o s e  range 

s e v e r a l  seconds a p a r t .  (F .366-67) 

Where a  person s t r i k e s  another  wi th  a deadly weapon and 

i n f l i c t s  a  morta l  wound, t h e  very  a c t  o f  s t r i k i n g  such a person 

wi th  such weapon in  such manner is  s u f f i c i e n t  t o  warrant  a  j u r y  

i n  f i nd ing  t h a t  t h e  person s t r i k i n g  t h e  blow intended t h e  r e s u l t  

which followed. See Rhodes v .  - - S t a t e ,  104 F l a .  420, 140 So. 309. 

310 (1932); Buford v .  S t a t e ,  403 So.2d 943, 949 (1981). 

Premedi ta t ion may be i n f e r r e d  from the  c i rcumstances  surrounding 

t h e  homicide. H i l l  v .  S t a t e ,  133 So.2d 68 (F l a .  1961).  Ample 

evidence i n  t h e  record suppor t s  t h e  f i nd ing  t h a t  t h e  murder w a s  



committed i n  a  c o l d ,  c a l c u l a t e d  and p remedi ta ted  f a sh ion .  - Cf.  

Rose v .  S t a t e ,  472 So.2d 1155  l la. 1985) ;  S q u i r e s  v .  S t a t e ,  450 

So.2d 208 (F l a .  1984);  Combs v . S t a t e ,  403 So.2d 418  l la. 1951) ,  

c e r t .  d en i ed ,  456 U.S. 984, 102 S.Ct.  2258, 72 L.Ed.2d 862 

(1982); Mason v .  S t a t e ,  - 438 Soi.2d 374  la. 1983) ,  c e r t .  

d en i ed ,  U. S. - - , 104 S.Ct .  1330,  79 L.Ed.2d 725 (lQR4). 

Appe l lan t  contends  t h a t  t h e  ev idence  d id  no t  suppor t  t h e  

t r i a l  c o u r t  I s  f i n d i n g  t h a t  p r emed i t a t i on  was evidenced b y  

Lloyd ' s g a i n i n g  en t r a n c e  t o  t h e  v i c t i m  ' s home because  t h e  t r i a l  

c o u r t  d i r e c t e d  a  v e r d i c t  t o  t h i s  charge .  The b u r g l a r y  cha rge  

was denied  because t he  S t a t e  f a i l e d  t o  a l l e g e  e n t e r  "or remain" 

i n  t h e  in fo rmat ion .  Neve r the l e s s ,  t h e  f a c t s  show t h a t  Lloyd 

e n t e r e d  t h e  Osborne home and remained wi thou t  consen t .  F u r t h e r ,  

t h e  C o u r t ' s  f i n d i n g  was no t  t h a t  t h e  e n t r y  was "forced",  o n l y  

t h a t  it was done. 

Appel lant  argues  ~ y a n  I s  p resence  was improper ly  cons ide r ed  

based on Mason v. -----a S t a t e ,  438 So. 2d 3  74 ( F l a .  1983).  Th i s  Court 

i n  Mason, however, merely found t h a t  t h e  p resence  o f  t h e  

c h i l d r e n  cou ld  no t  suppor t  t h e  agg rava t i ng  c i rcumstance  o f  

1 I danger t o  many persons".  This  Court i n  Mason found t h a t  t h e  

murder was c o l d ,  c a l c u l a t e d  and p remedi ta ted .  This  was t r u e  

d e s p i t e  t h e  f a c t  t h a t  t h e  f i n d i n g  was based on t h e  same f a c t s  a s  

t h e  "heinous ,  a t r o c i o u s  and c rue l "  f i n d i n g .  This  Court a l s o  

noted t h a t  t h e  f i n d i n g  was f u r t h e r  suppor ted  by t h e  f a c t  t h a t  

no th ing  i n d i c a t e d  t h e  v i c t i m  provoked t h e  a t t a c k  i n  any way o r  

t h a t  Appel lant  had any reason  f o r  committing t h e  murder.  



Cheryl Lynn Osborne was an innocent  v i c t i m  t o  Donald 

Lloyd ' s  cold-blooded a t t a c k .  The aggrava t ing  f a c t o r s  were 

suppor ted by t h e  record  and outweighed t h e  m i t i g a t i n g  

c i rcumstance .  The dea th  sen tence  was p rope r ly  imposed. 



CONCLUS I O N  

Rased on t h e  fo rego ing  arguments and c i t a t i o n s  o f  

a u t h o r i t y ,  t h e  judgment and s en t ence  o f  d e a t h  should  be  

a f f i rmed  . 
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