
I N  THE SUPREME COURT O F  THE STATE O F  FLORIDA 

CASE NO.: 6 5 , 6 3 1  

DONALD ROBERT LLOYD 

A p p e l l a n t ,  

V S .  

STATE O F  FLORIDA 

A p p e l l  ee. 

I N I T I A L  B R I E F  O F  A P P E L L A N T  DONALD R. LLOYD 
(CAPITAL CASE)  

DIRECT APPEAL FROM THE THIRTEENTH 
J U D I C I A L  C I R C U I T  COURT, I N  AND FOR 

HILLSBOROUGH COUNTY, FLORIDA 

LAURA R. MORRISON, 
A t t o r n e y  a t  Law 
6 3 3  South  A n d r e w s  A v e n u e  
T h i r d  F l o o r  
F o r t  L a u d e r d a l e ,  F l o r i d a  3 3 3 0 1  
( 3 0 5 )  5 2 5 - 1 7 0 0  



TABLE OF CONTENTS 

TABLE OF CONTENTS.................................. i to ii 

T A B L E  O F  C I T A T I O N S  ................................. i i i  to v 

P R E L I M I N A R Y  STATEMENT.............................. v i  

STATEMENT O F  THE CASE.............................. 1 to 5 

STATEMENT O F  THE FACTS 

GENEW.................................... 5 to 18 

STATEMENT O F  FACTS 
COMPETENCY.............................. 18 to 31 

STATEMENT OF FACTS 
PHOTOGRAPH I C  IDENTIFICATION 
BY RYAN O S B O R N E  ............................ 3 1  t o  35 

STATEMENT OF FACTS 
SENTENCING.............................. 35 to 39 

................................ SUMMARY O F  ARGUMENT 40 t o  41 

ARGUMENT I 

THE TRIAL COURT ERRED 
I N  DENYING APPELLANT'S EXPERT PSYCHOLOGIST 

S U F F I C I E N T  TIME TO EVALUATE RYAN OSBORNE 42 to 44 

ARGUMENT I1 

THE TRIAL COURT ABUSED I T S  
DISCRETION I N  RULING RYAN 

OSBORNE A COMPETENT WITNESS 45 to 59 

ARGUMENT I11 

THE TRIAL COURT ERRED DENYING APPELLANT'S 
MOTION TO SUPPRESS THE PRE-TRIAL PHOTOGRAPHIC 
IDENTIFICATION O F  APPELLANT BY RYAN OSBORNE 60 to 67 

ARGUMENT I V  

THE TRIAL COURT ERRED I N  ALLOWING 
DETECTIVE REYNOLDS TO T E S T I F Y  AS TO 

RYAN OSBORNE'S OUT O F  
COURT IDENTIFICATION OF APPELLANT 68 to 69 



ARGUMENT V 

THE T R I A L  COURT ERRED 
I N  F A I L I N G  TO SUPPRESS  
APPELLANT'S  STATEMENTS 

ARGUMENT V I  

THE T R I A L  COURT ERRED I N  ALLOWING 
THE WITNESS JACK WILLIAMSON TO T E S T I F Y  74 t o  76 

ARGUMENT V I I  

THE T R I A L  COURT ERRED I N  
IMPOSING A SENTENCE O F  DEATH 77 t o  83 

ARGUMENT V I I I  

THE TRIAL COURT ERRED I N  
EMPHASING THAT THE J U R Y ' S  ROLE 

WAS PURELY ADVISORY 

C E R T I F I C A T E  O F  S E R V 1 C E o o o . o o o o . o o o o o o o . o o o o . o o o o . o  



TABLE OF CITATIONS 

CASES 

Anderson v. State 
11 FLW 914 (Fla. 2d DCA, April 18, 1986) 

Bain v.State 
440 So.2d 454 (Fla. 4th DCA 1983) 

Bell v. State 
93 So.2d. 575 (Fla. 1957) (en banc) 

Cannadv v. State 
427 So.2d 2723 (Fla. 1983), 

Clark v, State 
443 So.2d 973,977 (Fla.1983). 

Edwards v. Arizona 
451 U.S. 477; 101 S.Ct. 1880; 
68 L.Ed. 2d 378(1981) 

Eutsev v. State 
9FLW 397 (Fla. September 20, 1984) 

Fields v. State 
397 So.2d. 408 (Fla. 3rd DCA 1980) 

Grant v. State, 
390 So.2d 341 (Fla.1980) cert. denied. 
451 U.S. 913 (1981). 

Greene v. Wainwriqht 
634 F.2d. 272 (5th Cir. 1981) 

Hall v. State 
260 So.2d 881 (Fla. 2nd DCA 1972) 

Jarold v. Schluep 
264 So.2d 431 (Fla. 4th DCA 1972) 

Hawkinss v.State 
326 So. 2d 229,231 (Fla. 2nd DCA 1976) 

Jent v.State 
408 so.2d 1024 (Fla. 1981) 

Kimbler v.State, 
360 So.2d 1270 (1st DCA 1978) 

iii 

PAGE 

73 



CASES PAGES 

Lavamore v.  S t a t e ,  
922 So.2d 896  ( F l a . l s t  DCA 1 9 8 2 ) ;  

Mann v. S t a t e  
420 So.2d 578 ( F l a .  1982)  

Mason v. S t a t e  
438 So.2d 374 ( F l a .  1 9 8 3 )  

McKinnie v.  S t a t e  
315 So.2d 211 ( F l a .  1st DCA 1975) 

Miranda v. Ar izona  
384 U.S. 436; 86 S.Ct. 1602; 

M.J.S. v.  S t a t e ,  
386 So.2d 323  ( F l a .  2nd DCA 1 9 8 0 )  

N e i l  v .  S t a t e  73 
9  FLW 1412 ( F l a .  5 t h  DCA J u n e  28,  1984) 

Yeil vs .  B i q q e r s ,  
409 U.S. 1 8 8 ,  9 3  S.Ct. 375,  
34 L.Ed.2d 4 0 1  ( 1 9 7 2 ) ;  

P a r k e r  v. S t a t e  
389 So.2d 336 ( F l a .  4 t h  DCA 1980) 

P a v n t e r  v. S t a t e  
433 So.2d 219 ( F l a .  4 t h  DCA 1983) 

Peede v . S t a t e ,  
474 So.2d 8 0 2  ( F l a .  1 9 8 5 ) ,  

Provence  vs.  S t a t e ,  77,78 
337 So.2nd 7 8 3  ( F l a . 1 9 7 6 ) c e r t  den .  4 3 1  U.S. 969 ,  

p o l l e  v. S t a t e  
416 So.2d. 5 1  ( F l a . 4 t h  DCA 1 9 8 2 )  

Rhode I s l a n d  v .  I n n i s  72 
446 U.S. 291; 64 L.Ed. 2d 297; 100 S.Ct. 1682 (1980) 

j3epulvado v. S t a t e ,  
362 so.2d 324 (F la .2nd  DCA 1 9 7 8 )  

Simmons v. S t a t e ,  
419 So.2d 316,318 (F la .1982) .  



CASES 

State v. Dixon, 
283 So.2d 1,9 (Fla. 1973) 

State v. Freber 
366 So.2d 426 (Fla. 1978) 

State v. Keitz 
410 So.2d 625 (Fla. 4 DCA 1981) 

1 
485 So.2d 465 (Fla. 3rd DCA 1986) 

Stovall vs. Denno, 
388 U.S. 293, 87 S.Ct. 1967, (1967); 

Straiqht v. State 
397 So.2d 903 (Fla. 1981) 

Trucci v. State 
438 So.2d 219 (Fla. 4th DCA 1983) 

United States v. Hiss 
88 F.Supp. 559 (s.D.N.Y. 1950) 

United States v.Lindstrom 
698 F.2d 1154,1156 (11th Cir. 1983) 

United States v. Partin 
493 F.2d 750,762 (5th Cir. 1974) 

~asoiine ~arketers of America 
624 F.2d 461 (5th Cir. 1979). 

Williams v. State, 
386 so.2d 538,542 (Fla.1980). 

STATUTES 

Fla. Stat. Section 90.403 

Fla. Stat. Section 782.04 

Fla. Stat. Section 810.02(2)(b) 

Fla. Stat. Section 775.087(2) 

Other Authorities 

PAGES 

77,79 



PRELIMINARY STATEMENT 

Appel lant  was t h e  Defendant and Appellee was t h e  

Prosecut ion i n  t h e  Criminal  Div is ion  of t h e  Th i r t een th  

J u d i c i a l  C i r c u i t ,  i n  and f o r  Hil lsborough County, Flor ida .  

Honorable Harry Lee Coe, 111, presiding.  

I n  t h i s  b r i e f ,  t h e  p a r t i e s  w i l l  be r e f e r r e d  t o  a s  they 

appear be fo re  t h i s  honorable c o u r t  w i th  t h e  a d d i t i o n  t h a t  f o r  

purposes of c l a r i t y ,  a p p e l l e e  w i l l  a l s o  be r e f e r r e d  t o  a s  t h e  

S t a t e .  

References t o  t h e  record on appea l  w i l l  be by volume 

and page number: 

(Vole P .  ____ 1 

A l l  e x h i b i t s  inc luded  w i t h i n  t h e  record a r e  l o c a t e d  i n  

Volume XVII .  

The c i t a t i o n  t o t h e  page on which t h e  e x h i b i t  c a n b e  

found w i l l  be l o c a t e d  w i t h i n  bracke ts :  

(Vol. - p. ; E x h i b i t  -- [Vol. X V I I ,  p. - 1 )  

Volume X I X  pages  2743 t h r u  2821 c o n t a i n s  t h e  sen tenc ing  

proceedings.  

Volume X V I I I  pages 2526 t h r u  2584 is a r epea t  of Volume 

I V  pages 506 t h r u  599 and Volume V pages t h r u  



STATEMENT OF THE CASE 

A p p e l l a n t ,  D O N A L D  R O B E R T  L L O Y D ,  w a s  a r r e s t e d  a t  

a p p r o x i m a t e l y  2:30 a.m. on J u n e  3 ,  1983  on t h e  b a s i s  o f  a  

W a r r a n t  d a t e d  J u n e  2 ,  1983.  The W a r r a n t  was  b a s e d  upon 

i n f o r m a t i o n  no t  known u n t i l  t h e  mid-morning hours  of June  3, 

1983, a f t e r  a p p e l l a n t  had been a r r e s t e d  (Vol. 1, p. 14-15). 

On J u n e  22 ,  1983 ,  t h e  a p p e l l a n t ,  DONALD ROBERT L L O Y D ,  

was  c h a r g e d  by I n d i c t m e n t  w i t h  t h e  f i r s t  d e g r e e  murder  o f  

C h e r y l  Lynn O s b o r n e  i n  v i o l a t i o n  o f  F l a . S t a t .  S e c t i o n  

782.04. Count  I1 of  t h e  I n d i c t m e n t  c h a r g e d  a p p e l l a n t  w i t h  

armed b u r g l a r y  i n  v i o l a t i o n  of Fla.  S t a t .  S e c t i o n  810.02(2)(b 

and  775.087 ( 2 )  (Vol.  I ,  p. 17-18) .  

T h e r e a f t e r ,  m u l t i p l e  mot ions ,  w i t n e s s  l i s t s  and r e l a t e d  

documents were f i l e d  (Vol. I, p. 12-88). 

Numerous  m o t i o n s  c h a l l e n g i n g  t h e  I n d i c t m e n t ,  t h e  

c o n s t i t u t i o n a l i t y  of F l a .  S t a t .  S e c t i o n  921.141, a n d  t h e  

c o n s t i t u t i o n a l i t y  and a p p r o p r i a t e n e s s  o f  t h e  d e a t h  p e n a l t y  

w e r e  f i l e d  a n d  d e n i e d .  (Vol I ,  p. 50-75, 87) .  

A N o t i c e  of A g g r a v a t i n g  C i r c u m s t a n c e s  was  f i l e d  i n  

r e s p o n s e  t o  a p p e l l a n t ' s  Mot ion  f o r  same  (Vol.  I, p. 80-82; 

Vol.  11, p. 1 7 2 ) .  

A Mo t ion  f o r  I n d i v i d u a l  V o i r  D i r e  a n d  S e q u e s t r a t i o n  o f  

t h e  J u r o r s  (Vol. I ,  p. 83-83) was  d e n i e d  a n d  a  Mot ion  t o  

Prec lude  Cha l lenges  f o r  Cause a g a i n s t  pe r sons  who would no t  

impose a  dea th  p e n a l t y  (Vol. I, p. 85-86) were denied.  

Mo t ions  w e r e  f i l e d  and  Argument h e a r d  (Vol.  V I ,  p. 800- 



06, 812-16) on a p p e l l a n t ' s  Motion t o  L i m i t  d i s m i s s a l  i n  Death 

Q u a l i f i c a t i o n  of Jury .  The mot ions  were based on a p p e l l a n t ' s  

c o n t e n t i o n  t h a t  t h e  S t a t e  cou ld  no t  excuse  f o r  cause  a  j u r o r  

who was  u n a l t e r a b l y  opposed  t o  t h e  d e a t h  p e n a l t y  b u t  who 

c o u l d  o t h e r w i s e  r u l e  f a i r l y  o n  a  d e f e n d a n t ' s  g u i l t  o r  

innocence. The Motion was den i ed  w i t h  q u a l i f i c a t i o n  when t h e  

Court  o rde r ed  t h e  S t a t e  t o  use  t h e i r  peremptory c h a l l e n g e s  t o  

c h a l l e n g e  t h o s e  j u r o r s  u n a l t e r a b l y  opposed  t o  t h e  d e a t h  

p e n a l t y  (Vol.  V I I I ,  p. 1099 ) .  

A p p e l l a n t ' s  Mo t ion  t o  L i m i t  J u r y  D i s p e r s a l  (Vol.  V I ,  p. 

8 0 7 ) ,  t o  t h e  e x t e n t  t h a t  t h e y  be  k e p t  i n  t h e  b a i l i f f ' s  

cus tody when a t  t h e  cour thouse  d u r i n g  t h e  t r i a l ,  was g r a n t e d  

(Vol. V I ,  p. 807) .  

The C o u r t  d e n i e d  a p p e l l a n t ' s  Mot ion f o r  a  p r e - t r i a l  

e v i d e n t i a r y  h e a r i n g  a s  t o  w h e t h e r  t h e  S t a t e  h a d  s u f f i c i e n t  

p o t e n t i a l  a g g r a v a t i n g  f a c t s  t o  seek a  dea th  p e n a l t y  (Vol.VI, 

p. 808-10).  

The C o u r t  d i d  g r a n t  a p p e l l a n t ' s  Mo t ion  t h a t  t h e  S t a t e  

l i m i t  t h e  number a n d  t y p e  of  p h o t o g r a p h s  i t  would  s e e k  t o  

i n t r o d u c e  s o  a s  n o t  t o  p r o d u c e  c u m u l a t i v e  a n d  h i g h l y  

p r e j u d i c i a l  ev idence  (Vol. V I ,  p. 810-11). 

A p p e l l a n t ' s  Mot ion  t o  S u p p r e s s  S t a t e m e n t s  (Vol.  I. p. 

142 -44 ) ,  Mo t ion  t o  s u p p r e s s  P h y s i c a l  Ev idence  (Vol.  I ,  p. 

136-139) ,  Mot ion  t o  S u p p r e s s  P r e - T r i a l  P h o t o g r a p h i c  and  

Courtroom 1 d e n t i f  i c a t i o n  of t h e  a p p e l l a n t  by James Thornton 

(Vol. I p. 145-147)  a n d  a  Mo t ion  t o  S u p p r e s s  P r e - T r i a l  

Photographic  and cour t room I d e n t i f i c a t i o n  of t h e  a p p e l l a n t  by 



Kenneth Ryan Osborne (Vol. I, p. 148-150) were denied .  

A p p e l l a n t ' s  Mot ion  f o r  a n  I n d e p e n d e n t  E v a l u a t i o n  o f  

Al leged e y e w i t n e s s  Kenneth Ryan Osborne (Vol. I, p. 117-126) 

was g r a n t e d  t o  a  v e r y  l i m i t e d  e x t e n t  when t h e  Court  p e r m i t t e d  

a p p e l l a n t ' s  s u g g e s t e d  e x p e r t  Dr. Theodo re  B l a u  t o  m e e t  w i t h  

t h e  c h i l d  f o r  s i x t y  m i n u t e s  w h e r e a s  t h e  S t a t e ' s  e x p e r t s  had  

met w i t h  t h e  c h i l d  f o r  a  number o f  h o u r s .  

The S t a t e  f i l e d  a  Mot ion  i n  L i m i n i  t o  e x c l u d e  t h e  

t e s t imony  of t h e  d e f e n s e ' s  recommended e x p e r t ,  Dr. Theodore 

Blau.  The Mot ion  was  g r a n t e d  t o  t h e  e x t e n t  t h a t  t h e  Doc to r  

would  n o t  be p e r m i t t e d  t o  s t a t e  w h e t h e r  t h e  c h i l d  was 

c r e d i b l e  (Vol.  V I ,  p. 817-24).L1 

A Mot ion  t o  E x c l u d e  t h e  W i t n e s s ,  Kenne th  Ryan Osbo rne ,  

f r o m  t e s t i f y i n g  a t  t r i a l  b e c a u s e  h e  d i d  n o t  meet t h e  

t h r e s h o l d  l e v e l  of competency was den ied  (Vol. I, p. 140). 

Motions f o r  Judgment of A c q u i t t a l  were den ied  (Vol. 111, 

p. 389).  

A t  t h e  c o n c l u s i o n  o f  t h e  S t a t e ' s  c a s e ,  t h e  C o u r t  

d i r e c t e d  a  v e r d i c t  of  Not G u i l t y  a s  t o  Count  11, a rmed  

bu rg l a ry ,  of t h e  i n d i c t m e n t  (Vol. XIV, p. 2090). 

On May 30,  1984 ,  t h e  J u r y  r e t u r n e d  a  v e r d i c t  o f  g u i l t y  

of  f i r s t  d e g r e e  murde r  a s  c h a r g e d  i n  t h e  I n d i c t m e n t  (Vol. 

111, p. 346) .  

A t  t h e  c o n c l u s i o n  o f  t h e  s e n t e n c i n g  h e a r i n g ,  t h e  j u r y ,  

by a  s p l i t  v o t e  o f  s e v e n  t o  f i v e ,  recommended t h e  d e a t h  

L/ P l e a s e  s e e  Argument S e c t i o n  i n £  r a .  



p e n a l t y  (Vol. 111, p. 317; Vol.  X I X ,  p. 2814) .  

Immedia te ly  t h e r e a f t e r ,  a p p e l l a n t  was sen tenced  t o  d e a t h  

by e l e c t r o c u t i o n  (Vol.  X I X ,  p. 2819) .  

A p p e l l a n t ' s  d e t a i l e d  Mot ion  f o r  N e w  T r i a l  was d e n i e d  

(Vol.XV1, p. 2327) .  A p p e l l a n t ' s  Mot ion f o r  a  new T r i a l  and  

Renewed Mot ion  f o r  Judgmen t  of  a c q u i t t a l  a r g u e d  i n t e r  a l i a  

t h a t :  

1. The v e r d i c t  i s  c o n t r a r y  t o  t h e  w e i g h t  o f  t h e  

evidence .  

2. That  t h e  ev idence  i s  i n s u f f i c i e n t  a s  a  m a t t e r  of 

l a w  t o  s u p p o r t  a  v e r d i c t  of g u i l t y  o n  t h e  c h a r g e  of Murder  

I...(Vol. 111, p. 355) .  

3. T h a t  t h e  S t a t e  A t t o r n e y ' s  Off  i ce  was g u i l t y  o f  

misconduct  i n  f a i l i n g  t o  p e r m i t  t h e  Defendant a p p r o p r i a t e  and 

necessa ry  a c c e s s  t o  a  S t a t e ' s  w i t n e s s ,  Ryan Osborne 

4. The Cour t  e r r e d  i n  r e f u s i n g  t o  a l l ow  new counse l ,  

Marc S. Nur ik ,  t o  r e d e p o s e  t h e  w i t n e s s ,  Ryan Osbo rne  (Vol.  

111, p. 356) .  

6. The Cour t  e r r e d  i n  denying t h e  Defendant 's  Motion 

f o r  I n d e p e n d e n t  P s y c h o l o g i c a l  E v a l u a t i o n  of  Ryan Osborne .  

8. The Cour t  e r r e d  i n  denying de f endan t ' s  Motion t o  

s u p p r e s s  t h e  P r e - T r i a l  P h o t o g r a p h i c  I d e n t i f i c a t i o n  of  t h e  

d e f e n d a n t  by Ryan Osborne .  Moreover ,  t h e  C o u r t  e r r e d  i n  

r e f u s i n g  de f endan t ' s  r e q u e s t  t o  have Ryan Osborne t e s t i f y  a t  

t h e  p r e - t r i a l  h e a r i n g  on s a i d  motion. 

9. The Cour t  e r r e d  i n  p e r m i t t i n g  D e t e c t i v e  Reynolds 

t o  t e s t i f y  a s  t o  Ryan O s b o r n e ' s  p r e - t r i a l  i d e n t i f i c a t i o n  o f  



t h e  d e f e n d a n t  ( V o l .  111, p. 3 5 7 ) .  

N o t i c e  of Appeal was t i m e l y  f i l e d  (Vol. 111, p. 385) and 

t h e  i n s t a n t  appeal  ensued. 



STATEMENT OF FACTS 

A t  a p p r o x i m a t e l y  n o o n  o n  J u n e  2 ,  1 9 8 3 ,  C h e r y l  Lynn 

O s b o r n e  was m u r d e r e d  i n  h e r  home o n  D i x o n  S t r e e t  i n  Tampa,  

F l o r i d a .  The c r i m e  was a l l e g e d l y  w i t n e s s e d  by t h e  v i c t i m ' s  

f i v e  (5)  y e a r  o l d  son ,  Kenneth Ryan Osborne  ( h e r e i n a f t e r  Ryan 

Osborne)  . 
The  m e d i c a l  e x a m i n e r  f o u n d  t h a t  Mrs. O s b o r n e  s u f f e r e d  

t w o  ( 2 )  g u n s h o t  w o u n d s  f r o m  a .38  c a l i b e r  w e a p o n ,  o n e  

s u p e r f i c i a l  g u n s h o t  wound t o  t h e  n e c k  a n d  a " c o m p a c t  [ s i c :  

s h o u l d  b e  c o n t a c t ]  g u n s h o t  wound" t o  t h e  t o p  o f  t h e  h e a d ,  

w h i c h  c a u s e d  t h e  v i c t i m ' s  d e a t h  (Vol .  X I I ,  p. 1 7 5 4 - 5 5 ) .  A 

b l o w b a c k  o f  gun  p o w d e r  a n d  b l o o d  o n t o  t h e  h a n d s  a n d  body  o f  

t h e  a s s a i l a n t  w o u l d  h a v e  o c c u r r e d  (Vol .  X I I ,  p. 1 7 6 9 - 7 0 ) .  

The d o c t o r  was u n a b l e  t o  f o r m  a n  o p i n i o n  a s  t o  w h i c h  o f  t h e  

t w o  ( 2 )  s h o t s  was f i r e d  f i r s t  (Vol .  X I I ,  p. 1 7 6 1 ) .  

S h o r t l y  b e f o r e  n o o n  o n  J u n e  2 ,  1 9 8 3 ,  James T h o r n t o n  

b i c y c l e d  f rom h i s  home on A z a l e a  S t r e e t  t o  t h e  i n t e r s e c t i o n  

w i t h  D i x o n  S t r e e t ,  h e  c r o s s e d  D i x o n  S t r e e t ,  t h e n  t r a v e l e d  

a c r o s s  a f i e l d  a n d  a c h u r c h  p a r k i n g  l o t  o n  h i s  w a y  t o  

p u r c h a s e  a  n e w s p a p e r  (Vol .  X ,  p. 1385-86 ,  1 3 9 1 ;  S t .  Ex.  9,  

[Vol. X V I I .  p. 21291).  On r e t r a c i n g  h i s  p a t h  t o  r e t u r n  home, 

T h o r n t o n  n o t i c e d a  r e d v o l k s w a g e n v a n w i t h  a w h i t e  t o p  i n  t h e  

p a r k i n g  l o t  o f  t h e  c h u r c h  a n d  a s  h e  r o d e  o u t  o f  t h e  f i e l d  h e  

h e a r d  a s c r e a m  (Vol .  X p. 1 3 9 4 ) .  A s  h e  n e a r e d  h i s  home, 

T h o r n t o n  h e a r d  a s h o t  a n d  t h e n  a  s e c o n d  s h o t  a s  h e  t u r n e d  



i n t o  h i s  d r i v e w a y  (Vol .  X I  p. 1 3 9 5 - 1 3 9 6 ) .  S t a n d i n g  i n  h i s  

d r i v e w a y ,  more t h a n  100 y a r d s  away f r o m  t h e  f i e l d  (Vol .  XI  p. 

1 4 5 6 - 1 4 5 7 ) ,  T h o r n t o n  who w a s  n o t  w e a r i n g  h i s  e y e g l a s s e s  o r  

c o n t a c t  l e n s e s  ( V o l .  X I  p. 1432-33 ,  1 4 5 2 )  s a w  t h e  r e a r  v i e w  

o f  a man s l o w l y  j o g g i n g  i n  t h e  f i e l d  (Vo l  X I ,  p. 1 5 5 6 ) .  The  

man was d e s c r i b e d  a s  a p p r o x i m a t e l y  f i v e  f e e t  e i g h t  i n c h e s  t o  

f i v e  f e e t  t e n  i n c h e s  t a l l ,  w e i g h i n g  a b o u t  one  hundred  e i g h t y  

( 1 8 0 )  t o  t w o  h u n d r e d  ( 2 0 0 )  p o u n d s  w i t h  b l a c k  b u s h y  o r  c u r l y  

h a i r  w e a r i n g  a r e d  a n d  b l u e  p l a i d  s h o r t  s l e e v e  s h i r t  w i t h  

d a r k  b l u e  p a n t s  a n d  c a r r y i n g  a s u i t c a s e  i n  h i s  r i g h t  hand .  

(Vol .  X I  p. 1 3 9 7 - 9 8 ,  1400. )  

Thorn ton  b i c y c l e d  back t o  t h e  f i e l d  d u r i n g  which  t i m e  h e  

t e m p o r a r i l y  l o s t  s i g h t  o f  t h e  man  ( V o l .  X. p.  1 4 5 0 ) .  

Thorn ton  d i d  n o t  r e c a l l  w h e t h e r  h e  was w a t c h i n g  t h e  f i e l d  as 

h e  r o d e  h i s  b i k e  (Vol .  X I  p. 1 4 5 5 )  a n d  a d m i t t e d  t h a t  h i s  

f i e l d  o f  v i s i o n  was v e r y  l i m i t e d  (Vol  X I  p. 1 4 5 2 - 1 4 5 4 ) .  

T h o r n t o n  t h e n  s a w  a man, who was n o t  c a r r y i n g  a s u i t c a s e  

( V o l .  X I  p. 1 4 5 9 )  t w e n t y  o r  t h i r t y  f e e t  f r o m  t h e  v a n  w h i c h  

w a s  p o i n t e d  w e s t  t o w a r d s  t h e  c h u r c h  (Vol .  X ,  p. 1 4 0 3 ,  1 4 0 5 ,  

1 4 5 4 ) .  T h o r n t o n  was u n a b l e  t o  g i v e  a n y  s p e c i f i c  d e t a i l s  a s  

t o  p h y s i c a l  d e s c r i p t i o n  o r  c l o t h i n g  b u t  c l a i m e d  t o  r e c o g n i z e  

t h e  man n e a r  t h e  v a n  a s  t h e  man h e  saw i n  t h e  f i e l d  b e c a u s e  

h e  h a d  " t h e  same b u i l d  a n d  h e  l o o k e d  t h e  same"  (Vol .  X, p. 

1 4 5 6 ) .  

Thorn ton  d i d  n o t  see anyone  g e t  i n  t h e  van. A s  h e  p a s s e d  

t h e  v a n ,  T h o r n t o n  saw t h e  d r i v e r ,  l a t e r  i d e n t i f i e d  a s  t h e  

a p p e l l a n t ,  d r i v e  t h e  v a n  o u t  o f  t h e  p a r k i n g  l o t  (Vol .  X I  p. 



1416) .  

T h o r n t o n  p r o c e e d e d  t o  t h e  Osborne  h o u s e  (Vol.  X, p. 

1421 )  a n d  knocked  on t h e  door .  A t  h i s  s e c o n d  knock t h e  d o o r  

opened  s l i g h t l y .  Ryan Osborne  was  s t a n d i n g  i n s i d e  a n d  i n  

r e s p o n s e  t o  T h o r n t o n ' s  q u e s t i o n  s a i d  t h a t  somebody s h o t  h i s  

mother (Vol. X, p. 1424).  Thornton e n t e r e d  t h e  home, saw t h e  

v i c t i m ' s  body a n d  t e l e p h o n e d  t h e  p o l i c e  (Vol.  X ,  p. 1422-24) 

t o  whom he  g a v e  a  d e s c r i p t i o n  o f  t h e  d r i v e r  and  t h e  van ,  

i n c l u d i n g  t h e  t a g  number (Vol.  X ,  p. 1428 ) .  

The f i r s t  o f f i c e r s  on t h e  scene  n o t i c e d  t h a t  h a l f  a  key 

was broken and s t i l l  i n s i d e  t h e  deadbo l t  l ock  on t h e  o u t s i d e  

of t h e  f r o n t  door. The t o p  p o r t i o n  of t h e  key had snapped o f f  

a n d  was  on t h e  f l o o r  j u s t  i n s i d e  t h e  r e s i d e n c e  (Vol.  X I V ,  p. 

2110-11; Vol. X I V ,  p. 1795-99).  

A t t a c h e d  t o  t h e  b r o k e n  key was a n  i d e n t i f i a b l e  key 

chain .  Ryan Osborne and s e v e r a l  of t h e  ne ighbors  i d e n t i f i e d  

t h e  key  a s  t h e  one  a l w a y s  k e p t  i n  t h e  d e a d b o l t  l o c k  on t h e  

i n s i d e  o f  t h e  f r o n t  d o o r  ( V o l .  X I I I ,  p .  1 9 4 3 ) .  

Leon Osbo rne ,  t h e  v i c t i m ' s  husband ,  d e n i e d  r e c o g n i z i n g  t h e  

key c h a i n .  He t o l d  t h e  o f f i c e r  t h a t  h e  had  i n s t a l l e d  t h e  

l o c k ,  u s i n g  a k i t  wh i ch  came w i t h  t w o  ( 2 )  k e y s  and  t h a t  t h e r e  

was  no  o t h e r  key. Upon b e i n g  c o n f r o n t e d  w i t h  t h e  f a c t  t h a t  

t h e  o f f i c e r s  had t h r e e  keys  (Leon Osborne's, Cheryl  Osborne's 

a n d  t h e  one  i n  t h e  d o o r ) ,  Mr. Osborne  s u d d e n l y  r e c a l l e d  "Oh, 

my w i f e  h a d m a d e  t h a t  key s e p a r a t e l y  f r o m t h e  o t h e r  k e y s H  b u t  

h e  d i d  n o t  know whe re  s h e  had  t h e  key made (Vol.  X I I I ,  p. 

2022).  



A n a l y s i s  by t h e  F e d e r a l  B u r e a u  o f  I n v e s t i g a t i o n  

d e t e r m i n e d  t h a t  a l l  t h r e e  k e y s  w e r e  made f r o m  t h e  s a m e  

c u t t i n g  t o o l  ( V o l .  X I I ,  p. 1 7 9 9 ) .  U l t i m a t e l y  i t  was 

d e t e r m i n e d  t h a t  a l l  o f  t h e  k e y s  w e r e  m a d e  b y  t h e  

m a n u f a c t u r e r  who s u p p l i e d  t h r e e  k e y s  w i t h  e a c h  l o c k  (Vol.  

X I I I ,  p. 2022-23).  

D e t e c t i v e  M i c h a e l  M c A l l i s t e r  and  R.J .  R e y n o l d s  o f  t h e  

Tampa P o l i c e  D e p a r t m e n t  a r r i v e d  a t  t h e  c r i m e  s c e n e  a t  

a p p r o x i m a t e l y  12:40 p.m. on t h e  d a y  of  t h e  i n c i d e n t  (Vol.  

X I I I ,  p. 1971; Vol XIV, p.2052). D e t e c t i v e  P o l l y  Goethe 

a r r i v e d  s h o r t l y  t h e r e a f t e r  a n d ,  d u e  t o  h e r  e x p e r t i s e  w i t h  

c h i l d r e n  was a s s i g n e d  t h e  task of i n t e r v i e w i n g  Ryan Osborne. 

Ryan d e s c r i b e d  t h e  man h e  had s e e n  as  c lean-shaven and, by 

p o i n t i n g  t o  c o l o r s ,  i n d i c a t e d  t h e  a s s a i l a n t  was wear ing  da rk  

g r e e n  p a n t s  a n d  a w h i t e  s h i r t  (Vol .  X I V ,  p. 2100-01) .  Ryan 

s t a t e d  t h a t  t h e  a s s a i l a n t  was  c a r r y i n g  o n l y a  gun w h e n h e  

l e f t  t h e  house. 

Although D e t e c t i v e  McAllister r e c a l l e d  t h a t  a  .38 c a l i b e r  

w e a p o n w a s  f o u n d  i n  t h e  O s b o r n e  home, h e  d i d  n o t  know w h a t  

h a p p e n e d  t o  i t  o r  w h a t  w a s  d o n e  w i t h  it. "...It w a s n ' t  

i m p o r t a n t  a t  t h e  t i m e  s o  w e  d i d n ' t  f o l l o w  through on i t . "  The 

d e t e c t i v e  d i d  n o t  remember why it wasn ' t  i m p o r t a n t  (Vol. 

X I 1 1  , p. 2029) .  

Leon O s b o r n e ,  h u s b a n d  o f  t h e  d e c e a s e d ,  r e p o r t e d  h a v i n g  

l e f t  h i s  home a b o u t  f i f t e e n  m i n u t e s  b e f o r e  h i s  w i f e  was 

murdered. H e  c l a i m s  h e  went t o  t h e  American F i t n e s s  Hea l th  

Spa where he  s a y s  t h a t  h e  was obse rved  by numerous w i t n e s s e s .  



T h i s  a l i b i  was n o t  c h e c k e d  soon  e n o u g h t o  a l l o w  t h e  p o l i c e  t o  

v e r i f y  t h i s  c l a i m  (Vol. X I I I ,  p. 2024-25). 

Osborne  t h e n  wen t  t o  a  p r e a r r a n g e d  m e e t i n g  w i t h  h i s  

g i r l f r i e n d ,  Joyce  Worre l l .  Mrs. Wor re l l  t e s t i f i e d  t h a t  

Osborne  had  i n s i s t e d  on m e e t i n g  h e r  a t  12:45 p.m. a t  Wendy's 

Res t au ran t  on Henderson S t r e e t  (Vol. XIV ,  p. 2124). Mrs. 

Wor re l l  thought  Osborne 's  d e c i s i o n  t o  meet a t  Wendy's was 

ex t r eme ly  odd because  Osborne had p r e v i o u s l y  t o l d  h e r  t h a t  a  

n e i g h b o r  had  s e e n  them t h e r e  on a  p r i o r  o c c a s i o n  a n d  h e  was 

f e a r f u l  t h a t  i f  h i s  w i f e  found o u t  abou t  t h e  r e l a t i o n s h i p  

s h e  would  c a l l  Mrs. W o r r e l l ' s  husband  (Vol  X I V ,  p. 2119, 

2124). 

Osborne and Mrs. Wor re l l  had s e v e r a l  d i s c u s s i o n s  abou t  

Cheryl  Osborne's j e a lousy  of s e v e r a l  women s h e  thought  were 

i n v o l v e d  w i t h  Leon. Leon Osbo rne  had  t h r e a t e n e d  h i s  w i f e  

t h a t  he would g e t  h i s  wa lk ing  p a p e r s  i f  s h e  " threw a  j e a l o u s  

f i t  a g a i n "  (Vol.  X I V ,  p. 2119) .  Two weeks  b e f o r e  C h e r y l  

O s b o r n e ' s  d e a t h ,  L e o n  O s b o r n e  a n d  J o y c e  W o r r e l l  h a d  a  

conve r sa t i on  abou t  t h e i r  f r i e n d  Chuck S i l l i m a n ' s  w i f e  r u l i n g  

t h e  r o o s t ,  h e r  d i s l i k e  o f  Leon a n d  h e r  c o n t r o l  o v e r  t h e  

money. Osborne s t a t e d  "Well,  t h a t  is  Chuck's problem. I ' v e  

t a k e n  c a r e  of  mine"  (Vol.  X I V ,  p. 2121) .  

D u e  t o  a  t r a f f i c  t i e  up, Mrs. Wor re l l  a r r i v e d  beyond t h e  

appo in t ed  time. Osborne was n o t  a t  t h e  r e s t a u r a n t ,  s o  Mrs. 

w o r r e l l  went  t o  c a l l  a  mutual  f r i e n d  and when s h e  r e t u r n e d  a  

few minu t e s  l a t e r  a t  1:40 p.m., Osborne was t he r e .  Thus she  

d i d  n o t  know w h a t  t ime Osbo rne  a r r i v e d .  Mrs. W o r r e l l  



r e p o r t e d t h a t  L e o n w a s l o o k i n g v e r y p a l e a n d h i s  h a i r  was  w e t  

a r o u n d  t h e  neck.  She  had  n e v e r  s e e n  h im l o o k  l i k e  t h a t  

b e f o r e  (Vol. XIV ,  p. 2125-26). Mrs. Wor re l l  added t h a t  Leon, 

who normal ly  wore a  watch,  behaved i n  a  ve ry  s t r a n g e  manner 

i n  r e q u e s t i n g  Mrs. W o r r e l l  t o  a s k  t h e  woman b e h i n d  h e r  wha t  

t i m e  i t  was. Mrs. W o r r e l l  r e f u s e d  t o  a s k  t h e  woman, a n d  w e n t  

t o  t h e  c o u n t e r  i n s t e a d .  I t  was  1:47 p.m. A l though  Osborne  

was  s u p p o s e d  t o  l e a v e  a t  1:55 p.m. t o  p i c k  up h i s  o l d e r  son ,  

Danny, h e  d e c i d e d  t o  l e a v e  i m m e d i a t e l y  c l a i m i n g  h e  had  t o  

p i c k  up  h i s  s o n  b e c a u s e  t h e  t r a n s m i s s i o n  o f  h i s  w i f e ' s  c a r  

was n o t  w o r k i n g  and  h e  d i d n ' t  wan t  h e r  t o  go  t o  s c h o o l  t o  

p i c k  Danny up (Vol.  X I V ,  p. 2127) .  

A t  3:30 p.m. on  J u n e  2, 1983 ,  L i e u t e n a n t  Dubose o f  t h e  

I n d i a n  R i v e r  S h e r i f f ' s  D e p a r t m e n t  w e n t  t o  a p p e l l a n t ' s  home 

w h e r e  h e  t o l d  a p p e l l a n t ' s  w i f e  t h a t  h e r  husband  was  w a n t e d  

f o r  q u e s t i o n i n g  c o n c e r n i n g  a h i t  and  r u n  a c c i d e n t  which  

o c c u r r e d  i n  Tampa e a r l i e r  t h a t  day. (Vol. X I I ,  p. 1814-15) .  

When a p p e l l a n t  c a l l e d  home h i s  w i f e  t o l d  him o f  t h e  

c o n t a c t  f r o m  t h e  p o l i c e  (Vol.  X I V ,  p. 2058) .  A p p e l l a n t  t o l d  

h i s  w i f e  t o  m e e t  h im a t  t h e  S h e r i f f ' s  o f f i c e .  A t  

approx imate ly  7:00 p.m. t h a t  evening,  a p p e l l a n t  and h i s  w i f e ,  

d r i v i n g  s e p a r a t e  v e h i c l e s ,  met i n  t h e  p a r k i n g  l o t  of t h e  

I n d i a n  R i v e r  S h e r i f f  's D e p a r t m e n t  (Vol.  X I I ,  p. 1815-16,  

1832) .  

Appe l lan t  was immedia te ly  approached by s e v e r a l  p o l i c e  

o f f i c e r s  and asked  whether  h e  had a  gun. Appe l l an t  had no 

weapon. Cap t a in  T i p p i n s  asked a p p e l l a n t  t o  go ove r  t o  t h e  



p o l i c e  s t a t i o n  t o  w a i t  f o r  t h e  Tampa d e t e c t i v e s  t o  a r r i v e  

b u t ,  a t  t h e  same  t i m e  a d v i s e d  a p p e l l a n t  t h a t  i f  h e  d e c i d e d  

no t  t o  w a i t  he  would be d e t a i n e d  (Vol. X I I ,  p. 1823-24). 

Although a p p e l l a n t  had no t  been booked and f o r m a l l y  a r r e s t e d  

he  was f o r  a l l  p r a c t i c a l  purposes ,  under a r r e s t  (Vol. X I I ,  p. 

1824). The Court  took j u d i c i a l  n o t i c e  t h a t  a p p e l l a n t  was n o t  

f r e e  t o  l e a v e  (Vol.  V I ,  p. 696) .  

Tampa D e t e c t i v e s  Michael McAl l i s t e r  and R. J. Reynolds, 

who had  been  a t  t h e  c r i m e  s c e n e  (Vol.  X I I I ,  p. 1971 ,  2009,  

Vol  X I V ,  p. 2052,  2056)  a r r i v e d  i n  Vero  Beach a b o u t  9:30 p.m. 

S h o r t l y  t h e r e a f t e r ,  t h e  d e t e c t i v e s  i n t e r r o g a t e d  t h e  a p p e l l a n t  

who was n o t  a d v i s e d  o f  h i s  Mi r anda  r i g h t s  by D e t e c t i v e  

Reynolds u n t i l  a f t e r  t h e  q u e s t i o n i n g  had begun (Vol. X I I I ,  p. 

1972-73;  Vol.  X I V ,  p. 2059-60).  

A p p e l l a n t  t o l d  t h e  o f f i c e r  h e  had  a r r i v e d  i n  t h e  Tampa 

a r e a  o n  J u n e  l s t ,  s p e n d i n g  t h e  n i g h t  i n  a  r e s t  a r e a  

approx imate ly  t h i r t y  m i l e s  e a s t  of Tampa. On t h e  morning of 

J u n e  2, 1983 ,  a p p e l l a n t  d r o v e  i n t o  Tampa i n  o r d e r  t o  s e a r c h  

f o r  a  j o b  w i t h  a  t r u c k i n g  company. Vol. X I I I ,  p. 1974;  Vol.  

X I V ,  p. 2058) .  A s  t h e  i n t e r r o g a t i o n  p r o c e e d e d ,  a p p e l l a n t  

asked why h e  was be ing  ques t ioned .  He was t o l d  t h a t  h i s  van, 

i n c l u d i n g  t h e  t a g  number, had been p o s i t i v e l y  i d e n t i f i e d  a s  

b e i n g  s e e n  i n  t h e  v i c i n i t y  o f  a  home w h e r e  a  young l a d y  had  

been  k i l l e d  a n d  a d d i t i o n a l l y ,  t h a t  t h e  d e s c r i p t i o n  o f  a  man 

s i m i l a r  t o  h i m s e l f  had  been  s e e n  i n  t h e  a r e a  (Vol.  X I I I ,  p. 

1979-80,  2027-28).  A t  t h a t  p o i n t  a p p e l l a n t  s a i d  t h a t  h e  

d i d n ' t  w a n t  t o  t a l k  anymore  t h e r e b y  a f f i r m a t i v e l y  i n v o k i n g  



h i s  r i g h t  t o  r e m a i n  s i l e n t  (Vo l .  V I ,  p. 7 0 0 - 7 0 1 ) . 2 /  

The d e t e c t i v e s  c l a i m  t h a t  s h o r t l y  t h e r e a f t e r  a p p e l l a n t  

s p o n t a n e o u s l y  added  "you g o t  m e ,  why d o n ' t  you go a h e a d  a n d  

s h o o t  m e  now and  g e t  i t  o v e r  w i t h ? "  (Vol.  X I I I ,  p. 2012- 

2014; Vol. XIV, p. 2079-80). Desp i t e  t h e  f a c t  t h a t  D e t e c t i v e  

Reynolds had a  t a p e  r e c o r d e r  w i t h  him, t h e  c o n v e r s a t i o n  was 

n o t  t a p e d  (Vol.  V I ,  p. 701)  n o r  was t h e r e  any  r e f e r e n c e  t o  

a p p e l l a n t ' s  a l l e g e d  s t a t e m e n t  i n  t h e  c o n t e m p o r a n e o u s  n o t e s  

t a k e n  t o  p r e s e r v e  a p p e l l a n t ' s  r e s p o n s e s  Vol.  V I ,  p. 702 ) .  

D e t e c t i v e  Reynolds den i ed  t h a t  he r e p e a t e d l y  t o l d  a p p e l l a n t  

"we l l ,  you a l r e a d y  g o t  t h e  d e a t h  p e n a l t y ,  you a l r e a d y  go t  t h e  

d e a t h  p e n a l t y  (Vol.  X I V ,  p. 2079-80).  Bo th  D e t e c t i v e s  

M c A l l i s t e r  a n d  R e y n o l d s  a d m i t t e d  t h a t  i n  t e s t i f y i n g  t o  

a p p e l l a n t ' s  s t a t e m e n t s  t hey  had o m i t t e d  a p p e l l a n t ' s  s t a t e m e n t  

t h a t  " h e  d i d n ' t  k i l l  anybody"  (Vol.  X I V ,  p. 2080) .  

The i n t e r v i e w  o s t e n s i b l y  t e r m i n a t e d  upon a p p e l l a n t ' s  

a s s e r t i o n  o f  h i s  r i g h t  t o  s i l e n c e .  N e v e r t h e l e s s  when  

D e t e c t i v e  Reynolds l e f t  t h e  room t o  ask  t h e  l o c a l  a u t h o r i t i e s  

t o  t a k e  photographs  and f i n g e r p r i n t s  of a p p e l l a n t  (Vol. X I I ,  

p. 1187 ;  Vol.  X I I I ,  p. 1980 ) .  D e t e c t i v e  M c A l l i s t e r  t o l d  t h e  

a p p e l l a n t  a b o u t  a  c a s e  i n v o l v i n g  a  husband  and  a  w i f e  and  a  

murde r  f o r  h i r e  (Vol. X I I I ,  p. 2014) .  I t  was  i n d i c a t e d  t h a t  

t h i s  probably  had happened i n  t h i s  c a se ,  and t h a t  t h e  peop le  

i n  t h e  o t h e r  c a s e  had  been  s e n t e n c e d  t o  d i e  i n  t h e  e l e c t r i c  

No r e f e r e n c e  t o  a p p e l l a n t ' s  i n v o c a t i o n  of t h i s  r i g h t  was 
made a t  t r i a l .  



i n  t h e  o t h e r  c a s e  had been  s e n t e n c e d  t o  d i e  i n  t h e  e l e c t r i c  

c h a i r  (Vol.  X I I I ,  p. 2014-15).  

A f ew m i n u t e s  l a t e r ,  a f t e r  D e t e c t i v e s  M c A l l i s t e r  and  

R e y n o l d s  l e f t  t o  r e t u r n  t o  Tampa, t h e  D e f e n d a n t ,  who was  i n  

t h e  c u s t o d y  o f  t h e  I n d i a n  r i v e r  s h e r i f f ' s  O f f i c e ,  a l l e g e d l y  

s a i d :  

I f  I had known t h i s  was abou t  a  c o n t r a c t  
k i l l i n g  I would have been on my way t o  
Mexico by now. (Vol. 11, p. 135; Vol. X I I ,  
p. 1848) .  

Somebody g o t  my t a g  number. There  was 
a  w i t n e s s .  Hey, t h e y  g o t  me. I 
d o n ' t  have a n y t h i n g  a g a i n s t  you guys. I know 
you g o t  a  job  t o  do.  (Vol. 11, p. 135, 137 ) .  

When t h e  O f f i c e r s  r e t u r n e d  t o  Tampa a t  a p p r o x i m a t e l y  

1 :30 i n  t h e  m o r n i n g  t h e y  g a v e  t h e  p h o t o g r a p h  t a k e n  o f  

a p p e l l a n t  ( S t .  Ex. 55-B [Vol.  X V I I  p. 24871) t o  D e t e c t i v e  

Ba rney  F l e t c h e r  f o r  u s e  i n  a  p h o t o g r a p h i c  l i n e - u p  ( S t a t e  

E x h i b i t s  55 A-E [Vol. X V I I ,  p. 2485,2487,2489,2491,24931). 

On J u n e  3 ,  1 9 8 3  a t  a p p r o x i m a t e l y  2:00 a.m. J a m e s  

T h o r n t o n  was  shown a  p h o t o g r a p h i c  a r r a y  o f  f i v e  ( 5 )  b e a r d e d  

m u s t a c h e d  men f r o m  which  h e  s e l e c t e d  t h e  p h o t o g r a p h  of  

a p p e l l a n t  a s  t h e  p e r s o n  h e  saw d r i v i n g  t h e  v a n  f r o m  t h e  

c h u r c h  p a r k i n g  l o t  (Vol.  X I I I ,  p. 1991 ,1993) .  

One h a l f  h o u r  l a t e r ,  t h e  I n d i a n  R i v e r  S h e r i f f ' s  O f f i c e  

a c t i n g  a t  t h e  d i r e c t i o n  of  t h e  Tampa p o l i c e ,  a r r e s t e d  

a p p e l l a n t  on  a  c h a r g e  of  f i r s t  d e g r e e  murde r  (Vol.  X I I ,  p. 

1849) .  A t  t h a t  t i m e ,  t h e  c l o t h e s  a p p e l l a n t  was  w e a r i n g  w e r e  

s e i z e d  and  f o r w a r d e d  t o  t h e  F .B- I .  A number of h a i r s  w e r e  



found on appellant's trousers, only one (1) strand of which 

was similar to and matched the characteristics of th 

victim's hair (Vol. XI, p. 1570-74). 

Eight hours later at about 10:30 a.m. on the morning 

following the offense, Ryan Osborne, in the presence of his 

grandmother, Detective Reynolds and Captain Martinez, was 

shown the same photographic array, albeit differentlv 

arranqed, seen by James Thornton. This was done despite ----- 

Ryan's description of an assailant which differed 

substantially the man described by James Thornton and which 

did not in any manner resemble the photographs. The child's 

description of the intruder as clean-shaven, wearing a white 

shirt and dark pants was blatantly at odds with the 

description of the bearded, mustached man dressed in a blue 

and red plaid shirt seen by Thornton (Vol. XIV, p. 2096). 

Every one of the men pictured in the photographs had a beard 

and mustache. The photographs shown to Ryan were arranged in 

two columns of two each, with the picture of the appellant 

set off to the right in a single space (Vol. XIV, p. 2091- 

2097). Ryan purportedly picked out appellant's photograph 

(Vol. VI, p. 760,765; Vol. XIV p. 2062,20630. On June 9, 

1983, Detective McAllister and I.D. Technician Brozzetti 

returned to Vero Beach to conduct a search of appellant's van 

(Vol. XIII, p. 1996, 2017). The van was seized on the 

evening of appellant's arrest and had been kept locked and 

sealed until the Tampa Police Officers could return to Vero 

Beach to conduct a search. (Vol. XIII, p. 1996, 2014-15). 



T h e  p u r p o s e  o f  t h e  s e a r c h  was t o  l o o k  f o r  f i n g e r p r i n t s ,  

p h o t o g r a p h s ,  s o i l  s a m p l e s ,  h a i r  s a m p l e s ,  b l o o d  a n d  a n y  o t h e r  

e v i d e n c e  t h a t  m i g h t  b e  i n s i d e  t h e  v a n ,  b e c a u s e  t h e r e  was 

l i k e l y  t o  b e  s o m e  t r a n s f e r  o f  f i b e r s  a n d  b l o o d  among o t h e r  

m a t e r i a l s  (Vol. X I I I ,  p. 2016) .  The f l o o r  o f  t h e  v e h i c l e  was 

v a c u u m e d  a n d  t h e  d e b r i s  f o r w a r d e d  t o  t h e  FBI  f o r  a n a l y s i s ,  

a l o n g  w i t h  a n  a d d r e s s  book, p a p e r s  w i t h  w r i t i n g s  a n d  a number 

o f  a r t i c l e s ,  a s  r e f l e c t e d  i n  S t a t e  E x h i b i t  Nos. 5 6 , 5 7 , 5 8  

[ ( V o l .  X I I I ,  p. 1 9 9 6 ,  1 9 9 8 - 9 9 ,  2 0 0 4 ,  2 0 1 7 - 1 9 ) ,  ( Vol .  X V I I ,  

p. 2 4 9 5 - 9 6 ,  2 4 9 7 - 9 8 ) ] .  T h e s e  m a t e r i a l s  f a i l e d  t o  d i s c l o s e  

any  e v i d e n c e  t o  c o n n e c t  t h e  a p p e l l a n t  t o  t h e  crime o r  t o  a n y  

o t h e r  p e r s o n  who may h a v e  b e e n  i n v o l v e d  w i t h  t h e  c r i m e  (Vol. 

X I I I ,  p . 2020 ) .  T h e  F.B.I. w a s  u n a b l e  t o  m a t c h  s o i l  s a m p l e s  

t a k e n  f r o m  t h e  v a n  w i t h  s a m p l e s  f r o m  t h e  f i e l d  (Vol. X I I I ,  p. 

1961,  1963-64).  No f i b e r s  f r o m  t h e  v i c t i m ' s  home were f o u n d  

i n  t h e  d e b r i s  t a k e n  f r o m  t h e  v a n  n o r  w e r e  a n y  s u c h  f i b e r s  o r  

b l o o d  o f  t h e  v i c t i m  f o u n d  o n  t h e  r o u g h  s e a t s  o f  t h e  v a n  o r  o n  

a p p e l l a n t ' s  c l o t h e s .  N e i t h e r  t h e  a d d r e s s  b o o k  n o r  t h e  

no t ebook  r e v e a l e d  a n y t h i n g  i n c r i m i n a t i n g .  I n  s h o r t ,  n o t h i n g  

was f o u n d  t o  l i n k  a p p e l l a n t  t o  t h e  c r i m e  (Vo l .  X I I I ,  p  2019-  

20) .  Moreover ,  a n  e x a m i n a t i o n  o f  t e l e p h o n e  r e c o r d s  f r o m  t h e  

O s b o r n e  h o u s e  a n d  t h e  L l o y d  h o m e  d o  n o t  i n d i c a t e  a n y  

c o n n e c t i o n  w h a t s o e v e r  b e t w e e n  t h e  t w o  h o m e s  (Vol .  X I I I ,  p. 

2 0 2 4 - 2 0 2 5 ) .  No e v i d e n c e  w a s  f o u n d  t h a t  a p p e l l a n t  knew t h e  

d e c e a s e d  o r  t h a t  h e  knew t h e  d e c e a s e d ' s  husband ,  Leon Osborne  

( V o l .  X I I ,  p. 2 0 2 0 ) .  

A s  Ryan  was a b o u t  t o  t e s t i f y  a t  t r i a l ,  t h e  J u d g e ,  



b e c o n ~ i n q  i n c r e a s i n g l y  a w a r e  o f  t h e  c h i l d ' s  c o m p e t e n c y  a s  a  

w i t n e s s ,  o r d e r e d  t h a t  t h e  c h i l d  b e  ' shown t h e  s a m e  

p h o t o g r a p h i c  l i n e - u p  i n  c h a m b e r s .  t h i s  t i m e  t h e  p i c t u r e s  

w e r e  a r r a n g e d  i n  a  s t r a i g h t  l i n e .  The c h i l d  a g a i n  s e l e c t e d  

t h e  p i c t u r e  t o  t h e  f a r  r i g h t ;  however, t h i s  t i m e  t h e  p i c t u r e  

was of someone o t h e r  t h a n  t h e  a p p e l l a n t  (Vol. X I I I ,  p. 1897).  

The Cour t  t h e n  p r o h i b i t e d  t h e  S t a t e  from a t t e m p t i n g  t o  have 

Ryan i d e n t i f y  a p p e l l a n t  i n  t h e  c o u r t r o o m  (Vol.  X I I I ,  p. 

1897).  However, t h e  S t a t e  was p e r m i t t e d  t o  adduce t e s t i m o n y  

f r o m  Ryan i n d i c a t i n g  t h a t  a t  a n  e a r l i e r  t i m e  h e  h a d  p i c k e d  

o u t  t h e  man who s h o t  h i s  r r lo ther .  D e t e c t i v e  R e y n o l d s  

t e s t i f i e d  t h a t  on t h e  day f o l l o w i n g  Cheryl  Osborne 's  n ~ u r d e r ,  

Ryan i d e n t i f i e d  a  p i c t u r e  of t h e  a p p e l l a n t  a s  t h e  a s s a i l a n t  

(Vol  X I V ,  p. 2062,2063) .  

A S t i p u l a t i o n  i n d i c a t i n g  t h a t  on t h e  p r e v i o u s  t r i a l  day 

Ryan had reviewed t h e  p h o t o g r a p h i c  l i n e - u p  and had p icked  o u t  

someone o t h e r  t h a n  t h e  a p p e l l a n t  a s  h i s  m o t h e r ' s  a s s a i l a n t  

was  r e a d  t o  t h e  j u r y  (Vol.  X I V ,  p. 2081) .  

During t h e s e  p roceed ings ,  a p p e l l a n t ' s  counse l  a t t e m p t e d  

t o  g e t  a  d e f i n i t i v e  r u l i n g  on a p p e l l a n t ' s  Motion t o  Suppress  

t h e  P r e - t r i a l  Pho tograph ic  I d e n t i f i c a t i o n  by Ryan. The Cour t  

d e c l i n e d  t o  make a  s p e c i f i c  r u l i n g .  However,  by v i r t u e  of  

i t s  d e c i s i o n  t o  a l l o w  t e s t i m o n y  a s  t o  t h e  p r e - t r i a l  

i d e n t i f i c a t i o n ,  t h e  Cour t ,  d e n i e d  t h e  motion. 

I t  was  i n t e n d e d  t h a t  t h e  a p p e l l a n t  t e s t i f y  i n  h i s  own 

d e f e n s e  h o w e v e r ,  when t h e  C o u r t  o v e r r u l e d  a p p e l l a n t ' s  

c o n t e n t i o n  t h a t  h i s  c o n v i c t i o n  o f  t w e n t y - t w o  ( 2 2 )  y e a r s  



earlier was not so remote as to be irrelevant and was 

therefore admissible, it was decided that appellant would not 

testify (Vol. XIV, p. 2155-2156, 2168-2169). 



STATEMENT OF FACTS 

COMPETENCY 

This  c a s e  p r e s e n t s  unusual  c i r c u m s t a n c e s  where t h e  o n l y  

w i t n e s s  t o  t h e  murder  o f  C h e r y l  Lynn O s b o r n e  was  h e r  f i v e  ( 5 )  

y e a r  o l d  s o n  Ryan, who was ,  b e t w e e n  t h e  t i m e  of  t h e  o f f e n s e  

and t h e  t i m e  of t r i a l ,  i n  t h e  s o l e  cus tody  of h i s  f a t h e r ,  who 

was  a n d  r e m a i n s ,  a  s u s p e c t  i n  t h i s  c a s e  (Vol.  X I 1 1  p. 660- 

61).  The impor tance  of t h e  c h i l d ' s  t e s t i m o n y  is  r e f l e c t e d  i n  

t h e  P r o s e c u t o r ' s  s t a t e m e n t  when s e e k i n g  a  c o n t i n u a n c e  

a l l e g e d l y  t o  a l l o w  Ryan more time t o  a d j u s t  t o  t e s t i f y i n g :  

I b e l i e v e ,  s i r ,  t h a t  we would have a  d i f f i c u l t  
t ime p r o v i n g  t h i s  c a s e  ( w i t h o u t  t h e  t e s t i m o n y  
of t h e  c h i l d ) .  I h a v e  o t h e r  e v i d e n c e  b u t  I 
don ' t  b e l i e v e  t h a t  it is  s t r o n g  enough p o s s i b l y  
t o h a v e a  j u r y  c o n v i c t  t h i s  man o f  f i r s t  d e g r e e  
murder .  And I w o u l d  t e l l  t h e  C o u r t  r i g h t  up 
f r o n t  t h a t  t h e  S t a t e  i s  s e e k i n g  t h e  d e a t h  
p e n a l t y  i n  t h i s  c a s e  s h o u l d  w e  g e t  a  
c o n v i c t i o n .  And I b e l i e v e  t h e  boy i s  c r u c i a l ,  
c r u c i a l  t o  t h e  S t a t e ' s  proof  i n  t h i s  c a s e  (Vol. 
XVI, p. 2333-34). 

Two ( 2 )  m o n t h s  a f t e r  t h e  i n c i d e n t ,  a t  t h e  b e h e s t  of  t h e  

S t a t e ,  Ryan b e g a n  p l a y  t h e r a p y  w i t h  Dr. Ann Lockey a  s t a t e  

recommended p s y c h i a t r i s t  o f  m i n i m a l  q u a l i f i c a t i o n s  whose  

p r imary  e f f o r t s  were d i r e c t e d  towards  p r e p a r i n g  t h e  c h i l d  t o  

t e s t i f y  r a t h e r  t h a n  t o w a r d s  h e l p i n g  t h e  c h i l d  t o w a r d  

r e s o l u t i o n  of h i s  g r i e f  a s  had been contended by t h e  S t a t e  i n  

p r o h i b i t i n g  t h e  d e f e n s e  a c c e s s  t o  t h e  c h i l d  (Vol.  X V I  p. 

2332).  

Dr. Lockey, a  p s y c h i a t r i s t  i n  t h e  Tampa a r e a ,  p o s s e s s e d  

l i m i t e d  e x p e r i e n c e  a s  a p s y c h i a t r i s t  i n  g e n e r a l  a n d  had 



v i r t u a l l y  no e x p e r i e n c e  i n  d e a l i n g  w i t h  c h i l d r e n  who had been 

s u b j e c t  t o  s i m i l a r  trauma. She had t r e a t e d  o n l y  one p a t i e n t  

whom s h e  p l a c e d  i n  t h e  same g e n e r a l  c a t e g o r y  a s  Ryan b u t  d i d  

n o t  d raw upon e v e n  t h a t  o n e  l i m i t e d  e x p e r i e n c e  i n  d e a l i n g  

w i t h  Ryan. Dr. Lockey had been i n  p r i v a t e  p r a c t i c e  f o r  l e s s  

t h a n  e i g h t e e n  ( 1 8 )  m o n t h s  a n d ,  by h e r  own a d m i s s i o n ,  had  

l i m i t e d  p r a c t i c a l  f i e l d  e x p e r i e n c e  r e l a t i v e  t o  t h i s  t y p e  of 

case .  Dr. Lockey had no t r a i n i n g  o r  e x p e r i e n c e  i n  t h e  use of 

t e s t i n g  p r o c e d u r e s  t o  a i d  i n  t h e  e v a l u a t i o n  of i n t e l l i g e n c e ,  

e m o t i o n a l  s t a t u s ,  p e r s o n a l i t y  and t h e  l i k e  a s  such t e s t i n g  i s  

p e r f o r m e d  by p s y c h o l o g i s t s  n o t  p s y c h i a t r i s t s  (Vol.  X V I ,  p. 

2372-74).  She  d i d  n o t  r e l y  upon a n y  o b j e c t i v e  d a t a  i n  

d r a w i n g  h e r  c o n c l u s i o n s  a b o u t  Ryan. Dr. Lockey s t a t e s  s h e  

d i d  n o t  e v e n  become f a m i l i a r  w i t h  t h e  f a c t s  of  t h e  c a s e ,  

because  s h e  wanted Ryan t o  be a b l e  t o  r e c a l l  t h o s e  t h i n g s  by 

h i m s e l f .  Nonetheless ,  s h e  d i d  know t h a t  Ryan a l l e g e d l y  was 

p r e s e n t  when t h e  o f f e n s e  was  c o m m i t t e d ,  t h a t  t h e r e  w a s  a  

f i r e a r m  i n v o l v e d  a n d  t h a t  Ryan a l l e g e d l y  w i t n e s s e d  t h e  

m u r d e r .  (Vol .  X V I ,  p. 2345) .  A l t h o u g h  Dr. Lockey h a d  b e e n  

c o n v e r s i n g  w i t h  t h e  c h i l d ' s  f a t h e r  s h e  c l a i m e d  t h e y  d i d  n o t  

d i s c u s s  Ryan 's  d e g r e e  of  d i s t r e s s  i m m e d i a t e l y  a f t e r  t h e  

i n c i d e n t .  Dr. Lockey's e v a l u a t i o n  of Ryan's i n t e l l i g e n c e  was 

based upon h e r  own o b s e r v a t i o n s  of Ryan i n  p l a y  t h e r a p y  and, 

p r i m a r i l y ,  t h e  s t a t e m e n t s  of  Ryan 's  f a t h e r  a n d  g r a n d m o t h e r  

t h a t  t h e y  c o n s i d e r e d  Ryan t o  be i n t e l l i g e n t  (Vol .  X V I ,  p. 

2343). Repor ted ly  t h e  c h i l d  r e f u s e d  t o  d i s c u s s  t h e  i n c i d e n t  

w i t h  Dr. Lockey (Vol.  X V I ,  p. 2375)  a l t h o u g h  Dr. Lockey 



r e p o r t e d  t h a t  Ryan t o o k  g r e a t  p r i d e  i n  b e i n g  a b l e  t o  t e l l  

l a w y e r s  t h e  s t o r y  of h i s  m o t h e r ' s  d e a t h  (Vol.  X V I ,  p. 2375- 

2376)  ( w h a t  w a s  e u p h e m i s t i c a l l y  r e f e r r e d  t o  a s  " t h e  s c a r y  

s t o r y " ) .  

The S t a t e ' s  f r e q u e n t  a c c e s s  t o  t h e  c h i l d ,  t h e  S t a t e ' s  

r e f e r r a l  of t h e  c h i l d  t o  a  p s y c h i a t r i s t  two (2)  months a f t e r  

t h e  i n c i d e n t ,  t h e  d o c t o r ' s  own a d m i s s i o n  t h a t  s h e  was working 

p r i m a r i l y  t o w a r d s  p r e p a r i n g  t h e  c h i l d  t o  t e s t i f y  a t  t r i a l ,  

r a t h e r  t h a n  a s s i s t i n g  h im t o  r e s o l v e  h i s  g r i e f  (Vol.  X V I ,  p. 

2376-77) ,  t h e  c h i l d ' s  h a v i n g  c o n t i n u e d  t o  b e  under  t h e  

domina t ion  of h i s  f a t h e r  who was and remains  a p r ime  s u s p e c t  

i n  t h e  c a s e ,  a n d  t h e  m u l t i p l e  a n d  g r o s s l y  c o n f l i c t i n g  

v e r s i o n s  a s  t o  w h a t  Ryan saw and  h e a r d ,  t o g e t h e r  w i t h  t h e  

c h i l d ' s  r e l a t i o n  o f  t h i n g s  w h i c h  h e  c o u l d  n e i t h e r  h a v e  s e e n  

n o r  h e a r d  c o m b i n e d  t o  p r o m p t  a p p e l l a n t  t o  f i l e  a n  (Amended) 

M o t i o n  f o r  I n d e p e n d e n t  P s y c h o l o g i c a l  E v a l u a t i o n  of  A l l e g e d  

Eye W i t n e s s  Kenneth Ryan Osborne (Vol. I, p. 117-125). I t  was 

r e q u e s t e d  t h a t  a  t h o r o u g h  e v a l u a t i o n  o f  t h e  c h i l d ' s  

c o m p e t e n c y  b e  made f o r  p r e s e n t a t i o n  t o  t h e  C o u r t  a n d  a l l  

p a r t i e s .  I t  was s u g g e s t e d  t h a t  t h e  unusual  c i r c u m s t a n c e s  of 

t h e  c a s e  a n d  t h e  p r o c e e d i n g s  t o  d a t e  w a r r a n t e d  a  f u l l  

p s y c h o l o g i c a l  e v a l u a t i o n  i n  o r d e r  t o  a s s i s t  t h e  C o u r t  i n  

e v a l u a t i n g  t h e  c h i l d ' s  competency and t o  p r o v i d e  i n f o r m a t i o n  

which would a l l o w  t h e  a p p e l l a n t  t o  e f f e c t i v e l y  e x e r c i s e  h i s  

S i x t h  Amendment r i g h t  t o  c r o s s  examine t h e  a l l e g e d  s o l e  eye  

w i t n e s s  t o  t h e  o f f e n s e  h e r e  c h a r g e d .  I t  was  p o i n t e d  o u t  i n  

t h e  m o t i o n  a n d  h e a r i n g  t h e r e o n  t h a t  a  number o f  bona f i d e  



q u e s t i o n s  a s  t o  Ryan's competency had emerged: Ryan was j u s t  

b a r e l y  f i v e  ( 5 )  y e a r s  of  a g e  when t h e  o f f e n s e  o c c u r r e d .  

N e i t h e r  h i s  a b i l i t y  t o  d i f f e r e n t i a t e  between t h e  t r u t h  f rom a  

l i e  nor  h i s  a b i l i t y  t o  d i f f e r e n t i a t e  f a n t a s y  from r e a l i t y  had 

b e e n  p r o j e c t i v e l y ,  o b j e c t i v e l y  o r  s u b j e c t i v e l y  e v a l u a t e d  

(Vol .  XVI .  p. 2376-77).  Dr. Lockey d i d  n o t  e x p l o r e  w i t h  Ryan 

h i s  f e a r s  a n d  f a n t a s i e s  n o r  h i s  l i k e s  and  d i s l i k e s  r e l a t i v e  

t o  t e l e v i s i o n  p r o g r a m s ,  m o v i e s ,  b o o k s  o r  s t o r i e s  a n d  t h u s  

o b t a i n e d  no i n f o r m a t i o n  a s  t o  t h e  p o s s i b l e  o v e r l a y  o f  t h e s e  

f a c t o r s  upon Ryan 's  s t a t e d  r e c o l l e c t i o n .  T h e r e  h a d  b e e n  no 

a s s e s s m e n t  a s  t o  t h e  d e g r e e  t o  which Ryan was o r d i n a r i l y  a b l e  

t o  s e p a r a t e  f a c t  f r o m  f a n t a s y  n o r  a s  t o  w h e t h e r  t h e  a l l e g e d  

o f f e n s e  and r e s u l t a n t  t r auma  from e i t h e r  t h e  e v e n t  i t s e l f  o r  

h i s  m o t h e r ' s  d e a t h  may h a v e  a d d i t i o n a l l y  impeded  Ryan's  

a b i l i t y  t o  s e p a r a t e  f a c t  f r o m  f a n t a s y  a n d / o r  a f f e c t e d  h i s  

a b i l i t y  t o  a c c u r a t e l y  p e r c e i v e ,  r e c a l l  and r e l a t e  t h e  e v e n t s  

of  t h e  i n s t a n t  o f f e n s e  (Vol.  X V I ,  p. 2375-76).  

I t  was  s u b m i t t e d  t h a t  Dr. Lockey was n o t  c o m p e t e n t  t o  

p r o v i d e  t h e  Cour t  w i t h  i n f o r m a t i o n  a p p r o p r i a t e  t o  base  i t s  

d e t e r m i n a t i o n  of Ryan's competency a s  a w i t n e s s  (Vol. X V I ,  p. 

2369-70) .  I n  r e s p o n s e  t o  t h e  C o u r t ' s  q u e s t i o n s  a s  t o  how 

a n o t h e r  d o c t o r  c o u l d  h e l p ,  i t  was e x p l a i n e d  t h a t  a  

p s y c h o l o g i s t  would  b e  a b l e  t o  a i d  i n  t h e  d e t e r m i n a t i o n  o f  

whether  o r  n o t  Ryan had t h e  minimal  l e v e l  of i n t e l l i g e n c e  t o  

be c o n s i d e r e d  competent  t o  t e s t i f y  a s  w e l l  a s  whether  o r  n o t  

t h e  c h i l d  p o s s e s s e d  s u f f i c i e n t  r e a l i t y  c o n c e p t s  and i n d i c e s  

o f  r e l i a b i l i t y  s o  a s  t o  r e a c h  t h e  t h r e s h o l d  l e v e l  o f  



competency t o  t e s t i f y .  I t  was no ted  t h a t  Dr. Lockey, who had 

s e e n  Ryan a p p r o x i m a t e l y  s i x t e e n  ( 1 6 )  t i m e s  (Vol.  X V I ,  p. 

2370) had conducted  n e i t h e r  o b j e c t i v e  nor  p r o j e c t i v e  t e s t i n g  

i n  o r d e r  t o  d e t e r m i n e  t h e  c h i l d ' s  c o m p e t e n c y  n o r  d i d  s h e  

conduct  any tests o r  u t i l i z e  any i n t e r v i e w i n g  t e c h n i q u e s  t o  

d e t e r m i n e  whe the r  Ryan was v e r y  s u g g e s t i b l e ,  whether  o r  n o t  

t h e  c h i l d  was a b l e  t o  a p p r o p r i a t e l y  d i s t i n g u i s h  f a n t a s y  f rom 

r e a l i t y  o r  t o  d e t e r m i n e  w h e t h e r  o r  n o t  t h e  c h i l d ' s  

r e c i t a t j o r ~ s  of e v e n t s  were r e l i a b l e .  

1r1 9atI ler  irl9 i ~ l f  u rn ta t  lcr: t c: ~ ; L . L C ~ C > L C , S  Fyai-1's ccr1.1 e t e n c y  as; 

a w i t n e s s  t h e  C o u r t  p e r m i t t e d  t h e  d e f e n s e  o n l y  l i m i t e d  

q u e s t i o n i n g  of  Ryan i n  o r d e r  t o  d e t e r m i n e  w h e t h e r  h e  was 

c o m p e t e n t  t o  t e s t i f y .  A s  i n  R y a n ' s  d e p o s i t i o n ,  no  

g u e s t i o r ~ i r ~ g  a s  t c )  t h e  a c t u a l  f a c t u a l  e v e n t s  s u r r o u n d i n g  t h e  

c f f e n s e  was p e r m i t t e d .  Over a p p e l l a n t ' s  o b j e c t i o n  t h a t  h e  

s h o u l d  n o t  b e  i n  a p o s i t i o n  o f  c h a l l e n g i n g  t h e  c h i l d ' s  

c o m y e t e r r c y  a t  t r i a l ,  t h e  C o u r t  r e i t e r a t e d  t h a t  t h e  

q u a l i f i c a t i o n s  o r  l a c k  t h e r e o f  o f  t h e  w i t n e s s  would  riot t:e 

b a s e d  o n  h i s  a b i l i t y  t . c ~  r e c a l l  ( d i r e c t l y  o r  j n d j  r e e t l y )  t h e  

e v e n t s  s u r r o u n d i n g  t h e  o f f e n s e  (Vol .  I V ,  p. 4 5 6 ) .  

Ryan, who h a d  s p o k e n  t o  t h e  As&ik>tar l t  E L z t c ,  P-t t o r r ~ e y  a 

whole Gunell of t i m e s  (Vol. IV ,  I;, 460) t e s t i f i e d  t c ,  t h e  ~1sc:sl 

i r ~ f v r n ~ a t  iorl c orlcer n j n y  h i s  nanle, a d d r e s s ,  a2e ar:c; ininledi a t  c *  

f z : n ; j l y .  E-yar; s a j C  It. krew what  j t  it.er;r)t t o  t t , ! l  t l t c -  t r . ~ . t I t  

L.vt was unab le  t o  d e f i n e  t h e  t e r m  i n  any manner. H e  d i d  n o t  

r e s p o n d  when a s k e d  w h a t  i t  m e a n t  t o  t e l l  t h e  t r u t h .  I n  

r e sponse  t o  l e a d i n g  q u e s t i o n s ,  Ryan f i n a l l y  d i d  s a y  t h a t  you 



s h o u l d  t e l l  t h e  t r u t h  and t h a t  i t  i s  b a d  n o t  t o  t e l l  t h e  

t r u t h .  Ryan i n d i c a t e d  t h a t  i f  a  p e r s o n  d o e s  n o t  t e l l  t h e  

t r u t h  i n  C o u r t  t h e y  go t o  j a i l  (Vol.  I V ,  p. 456-59) .  

Ryan had g iven  demons t rab ly  u n t r u e  s t a t e m e n t s  a s  t o  h i s  

own w h e r e a b o u t s  a t  t h e  t i m e  t h e  i n t r u d e r  a r r i v e d ,  a s  t o  how 

t h e  i n t r u d e r  g a i n e d  e n t r a n c e ,  a s  t o  w h a t  t h e  i n t r u d e r  h a d  

s a i d  a n d  a s  t o  how t h e  i n t r u d e r  l e f t .  M o r e o v e r ,  h i s  

d e s c r i p t i o n  of  t h e  i n t r u d e r  was  g r o s s l y  a t  v a r i a n c e  w i t h  

a p p e l l a n t ' s  a p p e a r a n c e 2 /  Ryan gave c o n f l i c t i n g  a n s w e r s  t o  

e v e r y  q u e s t i o n  of impor tance .  

Because it was a g r e e d  t h a t  t h e  c h i l d  had g iven  s o  much 

c o n t r a d i c t o r y  i n f o r m a t i o n ,  had r e p o r t e d  o b s e r v a t i o n s  which h e  

c l e a r l y  d i d  n o t  o b s e r v e  a n d  h a d  made s t a t e m e n t s  w h i c h  w e r e  

demons t rab ly  f a l s e ,  i t  was i m p o r t a n t  t h a t  such unb iased  and 

o b j e c t i v e  i n f o r m a t i o n  b e  o b t a i n e d .  O t h e r  more  t e c h n i c a l  

c o n s i d e r a t i o n s  a s i d e ,  r e l i a n c e  o n  Dr. L o c k e y ' s  r e p o r t  w h i c h  

h a d  b e e n  s o  h e a v i l y  b a s e d  upon o b s e r v a t i o n s  made by t h e  

f a t h e r  and grandmother  of t h e  c h i l d  was c l e a r l y  i n a p p r o p r i a t e .  

I t  was  s u g g e s t e d  t h a t  t h e  d i s c r e p a n c i e s  i n  t h e  c h i l d ' s  

t e s t i m o n y  r a i s e d  t h e  i n f e r e n c e  t h a t  t h e  c h i l d  may n o t  h a v e  

h a d  t h e  a b i l i t y  t o  p e r c e i v e  a n d  r e c o l l e c t  t h e  e v e n t s  

a c c u r a t e l y  (Vol.  X V I ,  p. 2372-74).  

The S t a t e  f e l t  c o m p e l l e d  t o  o b t a i n  a  p r o t e c t i v e  o r d e r  

because  ( t h e y  s a i d )  t h e  c h i l d  was n o t  e m o t i o n a l l y  o r  m e n t a l l y  

f i t  t o  t e s t i f y  i n  d e p o s i t i o n  o r  a t  t r i a l .  T h e  S t a t e  

AS d e t a i l e d  i n  Argument llro below. 



conterldeu' t h a t  suc:kl art o r d e r  was n e c e s s a r y  j n  o r d e r  t o  a l l o w  

t h e  c h i l d  t o  work t h r o u g h  t h e  g r i e f  p r o c e s s  i n  o r d e r  t o  b e  

a b l e  t o  t e s t i f y .  However,  i t  i s  n o t a b l e  t h a t  Dr. Lockey 

t e s t i f i e d  t h e  o r i e n t a t i o n  o f  h e r  " t h e r a p y "  a n d  t h e  p o i n t  of  

h e r  t h e r a p y  w i t h  Ryan w a s  t o  e n a b l e  him t o  t e s t i f y  r a t h e r  

t h a n  t o  h e l p  him t o  work th rough  t h e  g r i e f  p r o c e s s  (Vol. XVI ,  

. 2 3 3 2 ) .  

Dr. Lockey d i d  n o t  p r o v i d e  any i n f o r n ~ a t i o n  upon which t h e  

Court  c o u l d  r e l y  i l -I  d e t e r m i n i n g  whether  Ryan met t h e  i n i t i a l  

t h r e s h o l d  of conlpetency of a  w i t n e s s ,  whether  t h e  w i t n e s s ' s  

i n t e l l i g e n c e ,  a b i l i t y  t o  p e r c e i v e ,  r e c o l l e c t  a n d  r e l a t e  

e v e n t s  i s  s u f f i c i e r l t  t o  e r l a t l e  t h e  chiIc7 t.o t e s t i f y  or 

w h e t h e r  t h e  c h i l d  i s  s o  s u s c e p t i b l e  t o  p e r s u a s i o n  a n d  

s u g g e s t i b i l i t y  t h a t  h e  i s  n o t  competent  t o  t e s t i f y  a s  t o  t h e  

e v e n t s  of t h i s  case .  

A p p e l l a n t  a r g u e d  t h a t  t h e  c h i l d ' s  f a n t a s i e s  s h o u l d  b e  

c o n s i d e r e d .  T h a t  i n  f a c t  s u c h  c o n s i d e r a t i o n  w a s  

overwhelmingly  i m p o r t a n t  i n  l i g h t  of  t h e  c h i l d ' s  demons t rab ly  

f a l s e  s t a t e m e n t s ,  f o r  e x a m p l e ,  t h a t  t h e  d o o r  w a s  s h o t  o f f  

(Vol. X I 1 1  p. 1923-24;  Vol .  X I V  p. 1 9 0 5 ) .  I t  i s  i m p o s s i b l e  

t o  t e l l  w h e t h e r  t h e  s t a t e m e n t  o r  o t h e r  s t a t e m e n t s  made by 

Ryan were  a  f i g m e n t  of t h e  c h i l d ' s  i m a g i n a t i o n ,  whether  t h e y  

w e r e  i n d u c e d  i t  by t h e  s u g g e s t i o n s  made by o t h e r  p e r s o n s ,  

whether  t h e  c h i l d  s i m p l y  m i s p e r c e i v e d  t h e  e v e n t s  o r  whether  

t h e  c h i l d  l i e d .  Whatever t h e  answer ,  i t  was p o i n t e d  o u t  t h a t  

s t a t e m e n t s  s u c h  a s  t h i s  o n e  r a i s e  t h e  i n f e r e n c e  t h a t  t h e  

c h i l d ' s  p e r c e p t i o n  a n d  r e c o l l e c t i o n  may b e  b a s e d  more  on 



far i taey  t h a l )  r e a l  s ' ty.  

ZLl:l:el.l a n t  reeontr:~encied a  l o c a l  p s y c h o l o g i s t ,  w i t h  a n  

i n t e r n a t i o n a l  r e p u t a t i o n ,  Dr. T h e o d o r e  B l a u ,  t o  c o n d u c t  t h e  

e x a m i n a t i o n  o f  Ryan (Vol.  X V I ,  p. 2374) .  

Dr.  F l a u  i s  a c h i l d  p s y c h o l o g i s t  w i t h  e x t e n s i v e  

e x p e r i e n c e  i n  d e a l i n g  w i t h  c h i l d r e n .  He h a s  e x a m i n e d  more  

t h a n  t h i r t y  ( 3 0 )  c h i l d r e n  who w e r e  w i t n e s s e s  t o  a  t r a g i c  

e v e n t  comparable  t o  t h e  i n s t a n t  c a s e .  He h a s  done e x t e n s i v e  

a c a d e m i c  ar16 l . . rac t ic : i ; l  r e s e a r c h .  t o  d e v e l  01: c:rj t - e r j a  t o  

d e t e r m i n e  t h e  c r e d i b i l i t y  of c h i l d  w i t n e s s e s  arld h a s  s e r v e d  

a s  a  c o n s u l t a n t  i n  n u m e r o u s  m a j o r  s t u d i e s  d e a l i n g  w i t h  t h e  

c r e d i b i l i t y  of  w i t n e s s e s  (Vol. I V ,  p. 467-470). 

Dr. B l a u  p r o v i d e d  t h e  C o u r t  a n d  a l l  p a r t i e s  w i t h  a n  

e v a l u a t i o n  s tuc iy  o f  Ryan ,  b a s e d  upon h i s  r e v i e w  o f  r e c o r d s ,  

i n c l u d i n g  d e p o s i t i o n s  and p o l i c e  r e p o r t s  i n  t h e  i n s t a n t  case .  

F i n a l l y ,  Dr. Blau was p r e s e n t  when Ryan t e s t i f i e d  a t  t h e  

Ilea ri.r~cj t o  c;eterruine h i s  (5.yan1s) competency t o  t e s t i f y .  Dr. 

E l a u  ~ : r o v j . d e c ~  j n f o r r 1 1 a t 5 o n  a s  t o  a p p r o p r i a t e  c r i t e r i a ,  

r e s e a r c h  r e s u l t s  o f  c h i l d r e n  a s  w i t n e s s e s  a n d  a p p r o p r i a t e  

l e v e l s  o f  i n f o r m a t i o n  a n d  b e h a v i o r  was  p r o v i d e d  a s  w e l l  a s  

c o n c l u s i o n s  and recommendations s p e c i f i c a l l y  concern ing  Ryan 

(Vol.  I V ,  p. C71; V o l  I V ,  p. 491) .  

. E l a u  opi r red  t h a t  Ryan a p p e a r e d  t o  b e  a n  a v e r a g e  

y c , i ~ n ~ s t e r  betwrvt.t.1: f j v e  ant: C I ' I ~  h a l f  and six Y e a P E i  of a5e b i ~ t  

t h a t  he  showed s i g n s  of  s u f f e r i n g  f  ronl "nii1.d c l e ~ ~ r ' c e s i c ~ r ~ ,  

c e r t a i n l y  f l a t n e s s  and a c e r t a i n  l a c k  of  range  and e m o t i o n a l  

r e s p o n s e  ( V o l  I V ,  p. 4 6 8 ) .  Dr .  E l a u  n o t e d  t h a t  Ryan 



responded t o  q u e s t i o n s  a s  a  f i v e  (5) yea r  o l d  g e n e r a l l y  does  

b u t  d i d  n o t  r e s p o n d  a t  t h e  l e v e l  of  a  s e v e n  ( 7 )  y e a r  o l d  

c h i l d  t h e r e b y  p r o v i d i n g  one of t h e  i n d i c a t i o n s  t h a t  Ryan was 

n o t  a n  a b o v e  a v e r a g e  c h i l d .  C h i l d r e n  g e n e r a l l y  l e a r n  i t  i s  

m o r e  a c c e p t a b l e  t o  a n  a d u l t  t o  a n s w e r  y e s  o r  no  a n d  i t  w a s  

o b s e r v e d  t h a t  Ryan f i t  t h e  mode by m a k i n g  a  v e r y  s t r i n g e n t  

e f f o r t  t o  c h o o s e  a  y e s  o r  no  a n s w e r .  However,  t h e r e  were 

many times a t  which Ryan responded t h a t  "he d i d  n o t  know" o r  

" t h a t  h e  c o u l d  n o t  remember  o r  i n  w h i c h  h e d i d n o t  r e s p o n d a t  

a l l .  Youngsters  a r e  g e n e r a l l y  more c o m f o r t a b l e  w i t h  "I don ' t  

know answers".  Research  does  i n d i c a t e  t h a t  a l l  t h i n g s  b e i n g  

e q u a l  c h i l d r e n  of Ryan's  a g e  c a n  g i v e  r e l i a b l e  a n s w e r s  t o  

s t r a i g h t f o r w a r d  s i m p l i s t i c  q u e s t i o n s  i f  t h e y  a r e  c a r e f u l l y  

p h r a s e d  a n d  r e l a t i v e  t o  t h e i r  e x p e r i e n c e  a n d  i f  t h e  a n s w e r s  

a n d  q u e s t i o n s  a r e  n o t  l e n g t h y  (Vol.  I V ,  p. 474) .  

I n t e r e s t i n g l y ,  r e s e a r c h  h a s  i n d i c a t e d  t h a t  when a s k e d  

l e a d i n g  q u e s t i o n s  f i v e  ( 5 )  y e a r  o l d  c h i l d r e n  h a v e  t w i c e  a s  

many e r r o r s  a s  w o u l d  a n  a d u l t .  I f  t h e  c h i l d  i s  g i v e n  a n  

a n s w e r  f o r  w h i c h  h e  m u s t  s a y  y e s  o r  no ,  t h e  c h a n c e s  o f  s u c h  

e r r o r  i n c r e a s e  t o  f i f t y  p e r c e n t  ( 5 0 % )  (Vol.  I V ,  p. 475) .  I n  

game p l a y i n g  s i t u a t i o n s ,  a  c h i l d  c a n  remember twice a s  much 

a s  i n  r e a l  l i f e  c i r c u m s t a n c e s  (Vol .  I V ,  p. 482) .  

Based  on  h i s  o b s e r v a t i o n s  o f  ~ y a n ' s  r e s p o n s e s ,  ~ y a n ' s  

d i f f i c u l t y  w i t h  r e c e n t  memory a s  w e l l  a s  w i t h  h i s  memory 

d a t i n g  back s e v e r a l  months, Dr. Blau  op ined  t h a t  Ryan was n o t  

c a p a b l e  of r e c a l l i n g  e v e n t s  and t e s t i f y i n g  a c c u r a t e l y  a b o u t  

e v e n t s  w h i c h  o c c u r r e d  s i x  ( 6 )  t o  n i n e  ( 9 )  m o n t h s  e a r l i e r  



(Vol. IV, p. 480-481). Based upon his review of Csr. Lockey's 

c3c*lAosit-icr~ ~ J L I C .  severc':l letters she wrote, the deposition of 

Ryar, C.sLor r~e art<; C.ff .i c:er Goet he, S . F ' V ~ I  21 FarCt1 CI 1 01 i c . t \  

re~~orts, the Fat j on f o r  F r c ~ t  e c t  i v e  Ctr (;el ;III<; C C J I ; ~  i r  1 B I ~ C E  

filed by the State, and the Notion for Independent 

Psychological Evaluation, Dr. Blau's opinion which had been 

tentatively tendered in the earlier report, was that the 

average six (6) y e 6 r  alc' chjld: a clsss cf a1,ich R y a n  is a 

n.en.k;erg is not able to understand the impact of telling the 

truth in courtroom proceedings nor to appropriately 

understand their role in such a proceeding. This opinion is 

supported by scientific studies that a mental age (as opposed 

to a chronological age) of at least seven (7) years old5/ is 

required to understand and participate knowingly and 

understandingly in a judicial oath (Vol. 111, p. 479). 

These studies are supported by empirical evidence that 

the part of the brain which has to do with the ability to 

recall memory and events in a cognitive sequence does not 

develop until the chronological age of seven. 

Dr. Blau advised the Court that two (2) instruments, the 

Weekster (sic should be Wechsler) Preschool Evaluation and 

the Stanford Binet Evaluation are considered to be standard 

for assessing the intellectual level of the child and that 

Ryan was five years old at the time of the offense. 
The average child has the same chronological age as 

mental age. 



f o r  a s s e s s i n g  t h e  i n t e l l e c t ~ i a l  l e v e l  o f  t h e  c:P;ild a n d  t h a . t  

e i t . k t ~ l -  o f  tklese i r r s t r u n l e n t s  w o u l d  p r o d u c e  a  p r e t t y  c l . e a r  

l;i c t i ~ r e  o f  t h e  c : 1 i 1  m e n t a l  f u n c t i o n s .  One  c o u l d  

e x t r a p o l a t e  a s  t o  t h e  m e n t a l  a g e  a t  a n y  p a r t i . c u l a r  p o i n t  i n  

t ime w i t h i n  t w o  ( 2 )  y e a r s  p r e t t y  r e l i a b l y  ( V o l .  I V r  p.  4 8 8 ) .  

A t h o r o u g h  p s y c h o l c , g i c a l  e v a l u a t i o n  o f  t h e  c h j . l d 1 s  a c t u a l  

i n t e l l e c t u a l  ] .eve3 w o u l d  t a k e  a b o u t -  t h r e e  (39 h o u r s .  To 

measu re  t.k:e en:ot.ic,naJ. e f f ec t s  cjr: t.116: j r1t.e_1 I  ri 2c!rlc;e arid wh~:t.hr.r 

t h e  ck l i l d  w ~ ~ ~ i l d  be a b l e  t.o c :or~ t jn i ie  t.o f u r ~ c t j o n  a t  "k~i . ,c  exaczt 

J c:vc.Jw upo 'er  ~:r ; :c : t~jcr :s ; ]  s t r e s s  w o u l d  t o k e  2-11 ctc;GFt.Fc;r~aj t w c ,  

? )  t-c, t.t.ic; i : r . c 7  ( . r e -1 ; ; j i  f ( 2  ij2 ) ~ O L I L E ~  ( V C : ~ . .  LVr 1.. &88- 

A g S . ) ,  

F r o ,  I S  rc-,vjc.t, (if rr lc  L c ~ : k e y ' s  Ce l ;c ; s i t i c>r~  Z I I I ~ ;  ~ e c : ( j r c : s  

i::.; 1, 3. ; r ~ ;  l , j  :- ( : W I ~  c,l,.c;er:vat icr, c:f F-yE;r:, 1;r. El s ~ i  ct~.at-ec! I-~I;J!. 

Eyiir: " ex t . r e r i : e ly  c7~i l~r re rsk : Je  t o  s e v e r e  f e a t u r e  ( s ic )  f u t u r e  

en;c;t:jor1a3. rc+irc:ti~;11s ar1c1 ~ ; U I C J ~ ) ~  t o  be jri treat-rlit:r~t: st. t1li.s ti.n:e 

(Vc2l. I V  1 p. & 9 C ) .  

T h e r e  i s  1.i ke1.y t o  J sor;:e  i r t r r ~ i :  r crf f a r 2 t - a s y  

bec :a~ise  t . 1 : ~ .  c;l:j j d s' : ur.Cer s j  x ( 6 )  y e a r s  o f  ageb a ~ i d  " t h e r e  i s  

rlc: S I J C ~ I  t h i n 9  a s  a chi]-c i  u n d e r  s i x  y e a r s  o f  a g e  who e l - e a r l y  

a n d  u r ; e c ~ ~ ; i v a c : a t l ~ y  s e p a r a t e g  f a n t a s y  f r o m  r e a 3 . i  t y " .  I t  i s  

I  I ; t  I t  1 t - lrajr:  s , t - ~  i l c : t  i j r e s  a s  trkle Terwasy zone  

h a s  n c t  y e t  ciclvel o l  ec7, As. 81% e>:aritl .:j  e <:f t  1:e .i I I C - ~ L I ~ I ~  x i  n(, of  

f a r ~ t s s y  ;~I-;c: r e a l  i t-y t h e  d o c t o r  n o t e d  t h a t  a  s i x  ( 6 )  y e a r  01.5 

1 I  c r t 115 r t  c : i  lli  6. n;c:tk~er 's  k ~ l  u e b e r r y  pj~e, h a v e  i t aJ.1. 

I : ;  f a .  : 1 :  c:ic?c't e a t  j t . =  Tl:e ck: j l ( :  i s  1r:c.t 

1 j 1 :  1 ;  ; c;i t-,at c:il f ;~r, t .ssy t o  make t h i r : ~ ~  s n 8 c : c : t h  !Vo3 .LV; 



1 .  4 C C - C L )  

E C E E C  c,r the d a t a  he had available, Dr. Blau could 

say only that Ryan's testimony is somewhat tinged or affected 

by fantasy but could not say to what degree. Dr. Blau stated 

that if he were to examine the child he would be in a 

position to give a precise opinion as to this subject. 

The Court indicated that it understood that the doctor 

was saying that a child naturally fantasizes at this age 

without intentionally doing so and it, "sort of concurs with 

it1'. 

The doctor noted that the child could not recall 

correctly the days of the week when responding to Mr. Nurik's 

question and also in response to a question as to what the 

child was learning in school the child responded with the 

average answer expected of a five and a half (5 1/2) or six 

(6) year old child. That is to say, that the child was 

silent, he shrugged his shoulders as to say, "I don't know". 

The Court's questions to the child were not appropriate to 

the task of determining the competency of a six year old 

child. The j u d g e  asked the child to count to ten (10). 

However this question would be appropriate to tell the level 

of a four and a half (4 1/2) year old child. And although a 

child of five and a half (5 1/2) to six (6) years of age can 

usually say the days of the week only half of them will be 

able to tell you the answer as to what the precise day is, 

i.e., to what is today. 

Dr. Blau interviewed Ryan for a very short period of 



time because the Court had sharply limited the amount of time 

Dr. Blau was able to spend with the child (Vol. IV, p. 471) 



STATEMENT OF FACTS 
RYAN OSBORNE ' S  PHOTOGRAPHIC 
IDENTIFICATION OF APPELLANT 

On t h e  d a y  o f  h i s  m o t h e r ' s  m u r d e r ,  R y a n  O s b o r n e  

d e s c r i b e d  t h e  a s s a i l a n t  t o  D e t e c t i v e  P o l l y  G o e t h e ,  a  p o l i c e  

e x p e r t  i n  i n t e r v i e w i n g  c h i l d r e n ,  a s  a  man w i t h  no h a i r  o n  h i s  

f a c e ,  wear ing  a  w h i t e  s h i r t  and d a r k  g r e e n  p a n t s  (Vol. X I I I ,  

P  1906-1907). A t  a  l a t e r  t i m e ,  Ryan added t h a t  t h e  

a s s a i l a n t  wore s u n g l a s s e s  t h r o u g h o u t  t h e  e v e n t  (Vol. X I I I ,  p. 

1 9 2 6 ;  Vol .  X I V ,  p. 2 1 0 0 ) .  

The f o l l o w i n c j  d a y ,  i n  t h e  p r e s e n c e  o f  h i s  a_ randn io the r ,  

D e t e c t i v e  R e y n o l d s  a n d  C a p t a i n  M a r t i n e z ,  Ryan was  shown a 

p h o t o g r a p h i c  a r r a y  o f  f i v e  ( 5 )  b e a r d e d ,  m u s t a c h e d  men a n d  

a s k e d  t o  s e l e c t  t h e  ~ l i c t u r e  o f  t h e  man who h u r t  h i s  m o t h e r .  

Ryan a l l e g e d l y  s e l e c t e c l  a  phclt~c)gra.l)h c ~ f  a p p e l i a r l t  (Vc~l.. VL, 

F.  7 6 0 , 7 6 5 ) ;  (V01.. Y I V ,  F .  ?G6?,f C6:,], 

T h e r e a f t e r ,  a p p e l . l . a n t  f i l e d  a  M o t i o n  t o  s u p p r e s s  E r e -  

T r i a l  F h t c  a n d  C o u r t r o o n !  I c~er r t . i f i c : a t j .o r t  o f  t h e  

f iefendant  by Kennet-kl Ryar; Osborne a l l e g i n g  t h a t  t h e  l i n e - u p  

w a s  i n l y , e r n : i ~ ~ ~ ~ i b l y  s ~ c , c , e s t i v e  b o t h  i n  t e r m s  o f  t h e  p i c t u r e s  

showr; ancl s l ~ e c i f : i c a ! l y  j n  t e r n ~ s  o f  I l a y - o u t  of  t h e  

p h o t o g r a p h s .  I t  was  a r g u e d  t h a t  t h e  i d e n t i f i c a t i o n  w a s  

u n r e l i a b l e  a n d  w o u l d  n e c e s s a r i l y  t a i n t  a n y  l a t e r  

i d e n t i f j c a t i o r :  t h e  wi t r l e s s  might  make (Vol. 11, p. 148-149). 

C l e t e c t i v e  R e y n o l d ' s  t e s t i m o n y  a t  t h e  h e a r i n g  o n  t h e  

a f o r e s a i d  m o t i o n  was  c o n t r a d i c t e d  by t h a t  o f  h i s  s u p e r i o r ,  

C a p t a i n  Mar t inez ,  D e t e c t i v e  Reynolds'  t e s t i m o n y  a t  t h e  t r i a l  

of  t h e  c a s e  w a s  i n c o n s i s t e n t  w i t h  h i s  own p r i o r  h e a r i n g  



t e s t i n ~ o n y .  A t  t h e  h e a r i n y ,  D e t e c t i v e  Reynolds c l a i m e d  t h a t  

h e  d i d  n o t  r e c a l l  which photograph was t h a t  of t h e  a p p e l l a n t  

b u t  t h a t  i t  w a s n ' t  f i r s t  o r  l a s t  (Vol .  V I ,  p. 765)  n o r  d i d  h e  

r e c a l l  w h e t h e r  h e  s h u f f l e d  t h e  o r d e r  o f  t h e  p h o t o g r a p h s  h e  

r e c e i v e d  (Vol.  V I ,  p. 7 6 6 ) .  D e t e c t i v e  R e y n o l d s  t e s t i f  i.eci 

t h a t  " t h e  pho tographs  which h e  set  o u t  were t h e n  d i s p l a y e d  on 

t h e  d e s k  i n  f r o n t  o f  h im (Ryan) a n d  I d o n ' t  remember  i f  t h e y  

w e r e  s t r a i g h t  a c r o s s  o r  t h r e e  a n d  two.  I b e l i e v e  t h e y  w e r e  

s t r a i g h t  a c r o s s .  I n o t  p o s i t i v e "  ( V o l .  VI, p. 7 6 0 ) .  

L e t c c t i v c  E r l c s  c I ~ i n r e C :  h e  a s k e d  Ryan t o  see  i f  h e  

recoc_r:lzec: an1c)r.e. It is. c l r i n . c d  F-yzr; inrrnediately p o i n t e d  t o  

t h e  p i c t u r e  of a p p e l l a n t  anc? s a i d  t h i s  one. When E e t e c t i v e  

Reynolds asked  Ryan t o  be s u r e ,  Ryan a l l e g e d l y  p icked  up t h e  

p h o t o g r a p h  o f  a p p e l l a n t  a n d  s a i d  " S i r ,  I ' m  s u r e  t h i s  i s  t h e  

man t h a t  h u r t  my mom" (Vol.  V I ,  p. 760 ,765) .  

A t  t r i a l  D e t e c t i v e  Reynolds t e s t i f i e d  t h a t  t h e  p i c t u r e s  

shown t o  Ryan " w e r e  d i s p l a y e d  i n  a s t r a i g h t  l i n e  f r o m  l e f t  t o  

r i g h t ,  t o t a l  o f  f i v e  ( 5 )  p h o t o g r a p h s .  " I  b e l i e v e  Mr. L l o y d  

was t h e  f o u r t h  photoo_raphW (Vol. X I V ,  p. 2062-63). On c r o s s -  

e x a m i n a t i o n  R e y n o l d s  f i n a l l y  a d m i t t e d  h e  t e s t i f i e d  a t  t h e  

d e p o s i t i o n  t h a t  h e  d i d  n o t  r e c a l l  i f  t h e  p h o t o g r a p h s  were 

a r r a n g e d  s t r a i g h t  a c r o s s  o r  i n  c o l u m n s  o f  t h r e e  ( 3 )  a n d  t w o  

( 2 )  b u t  " t h a t  h e  ( n o  l o n g e r )  r emembered  i t  t h a t  way n o r  d i d  

h e  r e c a l l  t h a t  t h e  f i f t h  photograph which was s e p a r a t e d  from 

t h e  o t h e r  f o u r  p j c t b r t . ~ .  b a k  t h a t  o f  t h e  appe3 l l a r ; t  901. E I V ,  

1. 3G78). 

C a r t a i n  Iv tar t inez  t e s t  j f i e 6  t h a t  t h e  p i c t u r e s  w e r e  ~ o t  



l a i d  o u t  i n  a  s t r a i 9 h t  l i n e  b u t  w e r e  s e t  up i n  t w o  ( 2 )  

colunlrls of t w o  e a c h  w i t h  a n  a d d i t i o n a l  p i c t u r e  s e t  o f f  t o  t h e  

s i d e  ( V o l .  V I ,  1 1 .  7 8 4 ) .  

C a p t a i n  Plar t inez  t e s t i f i e d  t h a t  when D e t e c t i v e  Reynolds 

a s k e d  Ryan i f  h e  saw t h e  m a n  w h ~  h u r t  h j s  nlon~nly t h e  

c h i l d  nodded a f f i r m a t i v e l y  "Be d i d n ' t  s a y  ye s .  fie r;oddec: 

7 a i f j r n l a t i v e l y . "  ( V C L .  V I ,  1 .  i C . 5 )  a ? o u k e c l  a t  e a c l :  

p l ~ ~ t o ? ~ a l . l ~  f c r  a b e c : c ~ r l d  o r  t k c ~ .  ~ c ~ o r c l i r ~ ~  t o  M a r t i n e z  

D e t e c t i v e  R e y n o l d s  a s k e d  Ryan w h e t h e r  h e  was  s u r e  anC when 

Ryan  s a i d  y e s ,  R e y n o l d s  a s k e d  t h e  c h i l d  t o  h a n d  t h e  

p h o t o g r a p h  t o  h im (Vol.  V I ,  p. 788) .  

A t  t h e  t r i a l  C a p t a i n  Mar t inez  made a n  obv ious  a t t e m p t  t o  

minimize  bo th  t h e  p a t t e r n  of t h e  p h o t o g r a p h i c  d i s p l a y  and t h e  

impact  of  Reynold's t e s t i m o n y  by a l t e r i n g  h i s  own t e s t i m o n y  

t o  t h e  p o i n t  of s t a t i n g  t h a t  he s a i d  one photograph was more 

t o  t h e  s i d e  t h a n  t h e  o t h e r  a l t h o u g h  o n  b e i n g  d i r e c t l y  a s k e d  

whether  " t h e  pl~crtcrgraph t h a t  was over  h e r e  t o  t h e  s i d e ,  t h a t  

p h o t o g r a p h  w a s  t h e  p h o t o g r a p h  o f  ( a p p e l l a n t ) " .  The w i t n e s s  

respcrnc=ec: j rr t h e  a f f  i r n r a t i v e  1 .  I . 2097). 

D e t e c t i v e  Reynolds s a i d  he  d i d  n o t  have any c o n v e r s a t i o n  

w i t h  D e t e c t i v e  Coethe p r i o r  t o  showing t h e  p h o t o g r a p h i c  a r r a y  

t o  Ryan b u t  t h a t  h e  r e c a l l e d  C a p t a i n  M a r t i n e z  t a l k i n g  w i t h  

D e t e c t i v e  Goethe a b o u t  i n t e r v i e w i n g  t h e  young boy. Reynolds 

c l a i m e d  h o w e v e r ,  t h a t  h e  h a d  n o  k n o w l e d g e  o f  t h e i r  

c o n v e r s a t i o n  and, a t  t h e  t i m e  of t h e  l ine -up ,  he d i d  n o t  know 

t h a t  Ryan had d e s c r i b e d  t h e  a s s a i l a n t  a s  c lean-shaven o r  t h a t  

Ryan's d e s c r i p t i o n  of t h e  a s s a i l a n t  d i d  n o t  o t h e r w i s e  match 



that Ryan had described the assailant as clean-shaven or that 

Ryan's description of the assailant did not otherwise match 

the description of the man seen by James Thornton. 

Captain Martinez was shown the photographic array prior 

to its presentation to Ryan but states that he too not been 

told of the description provided to Detective Goethe (Vol. 

VI, p. 782-83). No effort was made to determine how the 

child had described the assailant because the photopack 

already had been shown to one witness (Thornton) who had 

identified the appellant (Vol. VI, p. 761) 

Over appellant's objection that the State was seeking to 

protect Ryan at the cost of appellant's Sixth amendment 

rights, the Court did not allow appellant to call Ryan as a 

witness (Vol. VI, p. 790). 

After additional argument, the court ruled that it would 

defer ruling on the Motion until the time of trial at which 

time questioning of Ryan as to this issue would be permitted. 

Ultimately, Ryan never did testify as to the 

photographic line-up. The Court short-circuited this 

testimony by its sudden decision during trial to show Ryan 

the photographic array (Vol. XI11 p. 1897). On this occasion 

Ryan selected the picture to the far right but this time the 

identification was of someone other than the defendant. 



STATEMENT OF FACTS 
SENTENCING - --- 

A t  t h e  Charge  C o n f e r e r ~ c e  f o r  t h e  seri ter~cirlc_ & r o c e e u ' i n g s ,  

t h e  c o u r t  a g r e e d  w i t h  A p p e l l a n t  t h a t  t h e r e  was no e v i d e n c e  t o  

6/ s u p p o r t  a g g r a v a t i n g  c i r c u m s t a n c e  number f i v e  ( 5 ) )  , t h a t  

t h e  o f f e n s e  was c o m m i t t e d  f o r  p e c u n i a r y  g a i n ,  and  t h e r e f o r e  

d e t e r m i n e d  n o t  t o  i n s t r u c t  t h e  J u r y  a s  t o  t h a t  a g g r a v a t i n g  

f a c t o r  (Vol .  X I X ,  p. 2 7 5 3 ) .  O v e r  a p p e l l a n t ' s  a r g u m e n t  t h a t  

t h e r e  was n o  p r o o f  o f  a  r o b b e r y  t h e r e f o r e  n e g a t i n g  

a g g r a v a t i n g  c i r c u m s t a n c e  number  f o u r  ( 4 ) ( D )  (Vol .  X I X ,  p. 

2 7 5 1 )  a n d  t h a t  t h e  r e c o r d  d i d  n o t  s u p p o r t  t h e  k i n d  o f  

e n h a n c e m e n t  r e q u i r e d  t o  i n s t r u c t  t h e  j u r y  a s  t o  t h e  c r i m e  

h a v i n g  been  c o m m i t t e d  i n  a n  e s p e c i a l l y  h e i n o u s ,  a t r o c i o u s  and 

c r u e l  manner ( a g g r a v a t i n y  c i r c u m s t a n c e  number e i g h t  (8) ( H ) ,  

t h e  C o u r t  d e t e r m i n e d  t o  i n s t r u c t  t h e  j u r y  a s  t o  b o t h  o f  t h o s e  

f a c t o r s  a s  w e l l  a s  t o  a g g r a v a t i n g  c i r c u m s t a n c e  number  n i n e  

( 9 ) ( I ) ,  t h a t  t h e  crime was c o m m i t t e d  i n  a c o l d , c a l c u l a t e d  and  

p r e m e d i t a t e d  m a n n e r  w i t h o u t  a n y  p r e t e n s e  o f  m o r a l  

j u s t i f i c a t i o n  (Vol .  X I X ,  p. 2753-55) .  T h u s ,  i n s t r u c t i o n  a s  

t o  a g g r a v a t i n g  c i r c u m s t a n c e s  n u m b e r  f o u r  ( 4 ) ,  e i g h t  ( 8 )  a n d  

n i n e  (9)  were g i v e n .  Agree ing  t h a t  m i t i g a t i n g  c i r c u m s t a n c e  

number  e i g h t  ( 8 ) ,  d e f i n i n g  t h e  j u r y ' s  c o n s i d e r a t i o n  o f  

A g g r a v a t i n g  and  m i t i g a t i n g  f a c t o r s  a re  d i s t i n g u i s h e d  i n  

t h e  S t a t u t e  a n d  S e n t e n c i n g  d o c u m e n t  b y  l e t t e r .  T h e  

a p p r o p r i a t e  l e t t e r  s h a l l  b e  r e f e r e n c e d  i n  p a r e n t h e s i s  

Zol l owirl( j  the nun~ber  . 



r i ~ s ' t . s ' c j c ~ t  j1-45 ~ E C ~ C I - E X  F . Z J . C  tir.r.ecc t . s i ~ . i I y  1in : i tec" ,  t C o ~ j r t  

ag reed  t o  i n s t r u c t  t h e  j u r y  t h a t  it must cor js ider  '"ny o t h e r  

a s p e c t  o f  t h e  D e f e n d a n t ' s  c h a r a c t e r  o r  r e c o r d  o r  

c . j  ~ c u n ~ s t a n c e ,  i n  o t h e r  words, we must c o n s i d e r  a l l  ev idence  

r i t  a t  i c Vc~l . XI>: ,  E'. 2 7 5 0 ) .  I t  w a s  s t i p u l a t e d  t l la t-  

Zippel l a n t  6 one ( I )  I r j c ~ r  c r  f o r  s bbr-91 a r y  

c o n ~ n ~ i t t e d  i n  3 962. T h e r e f o r e  ni i t ic jat inc,  c i  r cun~s ta r i ce  number 

o n e  (1) ( A ) ,  t h a t  a p p e l l a n t  had  no s i g n i f i c a n t  h i s t o r y  o f  

p r i o r  c r i m i n a l  h i s t o r y  was a p p l i c a b l e .  A d d i t i o n a l  p o s s i b l e  

m i t i g a t i n g  f a c t o r s  were t h a t  t h e  a p p e l l a n t  may have been an  

a c c o m p l i c e  i n  t h e  o f f e n s e  f o r  w h i c h  h e  was  t o  b e  s e n t e n c e d  

hilt t k:a t f  k:cl of  fcsr:ach b a s  c o n ~ n ~ j  t t e d  by a n o t h e r  ( m i t i g a t i n g  

f z c  t c r E )  arlcl t i  ;k t  f  1 t c 1  i l d  llac; riot ireerr ~ ~ a r n : e c ~ .  Thus ,  tkte 

t r y  I s t  r c t e 3s t CL 1, i f  ic ,at i r l ( j  c : i r c ~ ; n : ~ ~ . t & r t c e s  n u r : , b ~ r s  

cjr.6 (j j cr,C f c b r  ( 4 )  arid e i ~ h t  ( 8 )  (Vol .  X I X ,  F. 2758) .  

fit t h e  s e n t e n c i n g  p h a s e ,  t h e  s t a t e  r e l i e d  upon t h e  

e v i d e n c e  p r e s e n t e d  a t  t r i a l .  A p p e l l a n t ' s  u n c l e ,  h i s  w i f e ,  

b ro the r - in - l aw and h i s  n i n e  (9)  y e a r  o l d  d a u g h t e r  a s  w e l l  a s  

a  f o r m e r  e n l p l o y e r  t e s t i f i e d  i n  a p p e l l a n t ' s  b e h a l f .  

A p p e l l a n t ' s  f a t h e r  w a s  u n a b l e  t o  a t t e n d  t h e  p r o c e e d i n g s  d u e  

t o  s e v e r e  a s t h m a  a n 6  en ,physema.  A p p e l l a n t  h a d  h a d  a  s t a b l e  

h i s t o r y  of  employment and had worked h a r d  t o  p r o v i d e  f o r  h i s  

f a m i l y  (Vol .  X I X ,  p. 2775) .  No o n e  had  known a p p e l l a n t  t o  

e x h i b i t  any v i o l e n t  b e h a v i o r  (Vol. X I X ,  p. 2771, 2774) and he 

b a s  krrown t o  be  k i n d  a n d  c o n s i d e r a t e  t o t h o s e a r o u n d  him. H e  

I a s t a b l e  m a r r i a g e  (Vol.  X I X ,  P. 2769) .  A p p e l l a n t  



~,r:fiv j.(<ec: a ~ I G F ; ~ .  ?I$; \ ; ~ 3 3  1 2::: t.c:c:r:c:r: i c. ;:r:d erl:c:t j ci~:aJ ~1:1.1.c:a 1. t. c: 

1 j.c. : - - V V . 1  < I  { ] : t %  3 i : f  f t i  P i c 1 5  1 1 :  1 5 

cli v c; r c:c. (!703 c X 12: r F.  277G-2771). F e  W B E  a cccd f a t h e r  t c )  

h i s  d a u g h t e r ,  K i m b e r l y ,  whoni h e  t o o k  on o u t i n 2 s  arld who w a s  

t h e  c : e r ~ t e r  c;f his e x i s t e n c e  (Vcl.. X I X ,  p. 2769-2775,  2777- 

2779). Appellzrr t  was  h i  r-isel f  t.he c e n t e r  of t h e  ~ e i g h b ~ r h o ~ d  

when h e  managed a game room i n  t h e  a r e a .  The n e i g h b o r s  

b r o u g h t  t h e i r  p r o b l e m s  t o  a p p e l l a n t  who a l s o  b a b y s a t  f o r  

c h i l d r e n  i n  t h e  nej.ghbor.hood ( V c ) l .  I 11. 2761) .  One o f  

k - t t . e j  1  a r : t  'LC* PC:I r ~ ; c r  ~ : r n ~ I o ~ e r . ~ ; ~  LTarl1e.s E d w a r d  B u r k e ,  a 

c:c~r~t 1 a c ; t o r  a n d  d e v e l o p e r  f  r on1 Fori~pano F e a e b  c1-~i;rlst'c: t r:;lrle! 

r ; la r , s  a t  t .k~e l a s t .  rt;orr:er~i t c ;  9c: t c :  Tar!:yi; t o  t c , r ; t j f y  Pc;a t1;e 

A p p e l l a n t .  A p p e l l a n t  h a d  w o r k e d  f o r  Mr. E u r k e  a s  a 

c o n s t  rbc:t  i c)rl  3 a k ~ c ~ r  er. or! a con6onlir!ivnl ~ : r c ) - j e c t  ar-JC~ a d v s n c e d  

s e v e r a l  p o s j . t i o r ~ s  t o  b e c o n ~ e  a  f o r e m a n  l a b o r e r  a n d  t h e n  t o  a  

p o s i t i o n  a s  a  s e c u r i t y  g u a r d  (Vol .  X I X ,  p. 2785-2788) .  t h i s  

l a t t e r  p o s i t i o n  r e q u i r e d  someone who was  t r u s t w o r t h y ,  

d e p e n d a b l e  and  r e l i a b l e .  T h e r e  w e r e  a  1.ot o f  f i n a n c i a l  

o p e r a t i v e s  i - 1 1 1 d  sc:r,:ec:rxc. u r : t  L ~ J S ~ W O L  t-hy C O U I  d h a v e  c o s t  t h e  

company a  l o t  of money. A s  a l e a d  la-Gcrer ,  A ~ . : p e l l a n t  was i n  

charo_e of  o t h e r  rt~en. Zipl~eI I  ar i t  k;ac? F C  1  ~ C ; k ; l . e ~ i ; ~  i n  q e t  t j r12 

a lor lg  i t  1 c :  r i : ~ . r ;  arid t k : e r e  t ~ s , ~ ;  I-;<; c .v jc<e~~c:e  o f  a  

v i o J e r r t  n a t u r e  frortt a  man wklo was " b a s i e a l 1 . y  a 11ret. t .y r:ic:c 

c~uy"  (Vol.  YIX, E. 2 7 6 8 ) .  F ~ y . ~ . c ~ l . J o ~ : t  ;~r:c: EL. Ei : rke  ~:r-lrtc.c: c;r; 

very  good t e r m s  when Eurke rec0rrir;~ear6c:c; ayi~;u l lar i t  t-o a cI.c)se 

p ~ ! r s o n a l  f r i e n d  wi!c i1ac7 a c o n ~ ~ , a ~ y  ~ k . . i c : k :  c ( 3 3  3 C ~ W  

A p p e l l a n t  t h e  a b i l i t y  t o  advance f u r t h e r  (Vol. X I X ,  p. 2788). 



Other friends and employers couldn't get to Tampa due to 

t h e  sllcjr-t n o t i c e  o f  or: ly a few hours before the sentencing 

I l e a r  j rlcJ ( Y o ]  . );I);, I... 2 7 8 6 ) .  Tk.e  j u r y  re . t  ~:rr-tec? :i f 5  vt .1  ~ ; i  <:I. 

~ k : c ; r t ] y  ~ , f t . c r  F 1 :  <,r: fiiiiy , : i t : ~ .  $ ~ ~ I ~ ~ ~ ~ ~ ~ I C : ~ ~ I ~  

r rc :cee( ; i l :2s  we1 e ~-;c.k:e(;ul ec7 for 8:00 am. the followj ng day. 

E L ; L . ~ . :  j ;;r,t v;;;:. :.c>~:i. < - ~ l : c : c ~  t c j  (Teat 11 k11t e l  ec:t r'c~c:ut:j.orr [Val.. 

XIX, p:. 2C3.9!, 



SUMMARY OF THE ARGUMENT 

The c h i e f  w i t n e s s  f o r  t h e  S t a t e ,  Ryan O s b o r n e  d i d  n o t  

meet t h e  t h r e s h o l d  l e v e l  of  c o m p e t e n c y  r e q u i r e d  o f  a  

w i t n e s s .  

I t  w a s  e v i d e n t  f r o m  t h e  n u m e r o u s  i n c o n s i s t e n c i e s  a n d  

f a l s e h o o d s  i n  Ryan's s t a t e m e n t s  and t e s t i m o n y  t h a t  he  d i d  no t  

a c c u r a t e l y  p e r c e i v e ,  r e c a l l  and r e c i t e  t h e  e v e n t s  connec ted  

w i t h  h i s  mother ' s  dea th .  A p p e l l a n t ' s  S i x t h  Amendment R i g h t s  

t o  c o n f r o n t  t h e  w i t n e s s e s  a g a i n s t  him were  a b r i d g e d  when t h e  

C o u r t  r e f u s e d  t o  a l l o w  a p p e l l a n t ' s  e x p e r t  w i t n e s s ,  Dr. 

T h e o d o r e  B l a u ,  t h e  o p p o r t u n i t y  t o  f u l l y  a s s e s s  Ryan w a s  

compounded by i t s  r e f u s a l  t o  a l l o w  Dr. B l a u  more  t h a n  a n  h o u r  

t o  examine Ryan when it became c l e a r  t h a t  t h e  S t a t e ' s  e x p e r t  

p s y c h o l o g i s t  s p e n t  a t  l e a s t  f i v e  (5 )  h o u r s  w i t h  Ryan. 

The t r i a l  c o u r t  a l s o  e r r e d  i n  r e f u s i n g  t o  s u p p r e s s  

Ryan ' s  p h o t o g r a p h i c  i d e n t i f i c a t i o n  o f  a p p e l l a n t  w h e r e  t h e  

p h o t o g r a p h i c  l i n e  up was unduly s u g g e s t i v e  and u n r e l i a b l e  by 

v i r t u e  of  t h e  p l a c e m e n t  of  a p p e l l a n t ' s  p h o t o g r a p h ,  t h e  o n l y  

p i c t u r e  w i t h  a  p a n e l e d  back ground and blue-eyed s u s p e c t ,  i n  

a  s i n g l e  c o l u m n  t o  t h e  r i g h t  o f  t h e  o t h e r  p h o t o g r a p h s .  The 

C o u r t  c o m m i t t e d  a d d i t i o n a l  e r r o r  i n  d e n y i n g  a p p e l l a n t  t h e  

o p p o r t u n i t y  t o  c r o s s  e x a m i n e  t h e  i d e n t i f y i n g  w i t n e s s  a s  t o  

t h e  i d e n t i f i c a t i o n  p rocedure .  

D e t e c t i v e  R e y n o l d ' s  t e s t i m o n y  c o n c e r n i n g  t h e  o u t  of  

c o u r t  i d e n t i f i c a t i o n  o f  a p p e l l a n t  by Ryan O s b o r n e  m u s t  b e  

s t r i c k e n  a s  t h e  t a i n t e d  f r u i t  of t h e  i l l e g a l  i d e n t i f i c a t i o n  



p r o c e d u r e  a n d / o r  t h e  C o u r t ' s  f a i l u r e  t o  a l l o w  c r o s s  

examina t ion  of t h e  w i t n e s s  a s  t o  t h i s  i s s u e .  

A p p e l l a n t ' s  s t a t e m e n t s  w e r e  o b t a i n e d  i n  v i o l a t i o n  of  

M i r a n d a  a n d  E d w a r d s  v .Ar izona  w h e r e  a p p e l l a n t  w a s  h e l d  i n  ---- 

cus tody,  w i t h o u t  n o t i f i c a t i o n  a s  t o  t h e  r e a s o n s ,  f o r  s e v e r a l  

h o u r s  a n d  t h e  o f f i c e r s  c o n t i n u e d  t o  s p e a k  w i t h  him a f t e r  h e  

invoked h i s  r i g h t  t o  s i l e n c e .  

The t e s t i m o n y  of J a c k  W i l l i a m s ,  a  f o r m e r  s u p e r v i s o r  of 

a p p e l l a n t  shou ld  have been d i s a l l o w e d  a s  more p r e j u d i c i a l  t h a n  

p r o b a t i v e .  

The t r i a l  C o u r t  e r r e d  i n  i m p o s i n g  a  s e n t e n c e  o f  d e a t h .  

The a g g r a v a t i n g  c i r c u m s t a n c e s  l i s t e d  by t h e  C o u r t  a r e  n o t  

s u p p o r t e d  b y  t h e  r e c o r d  o r  by  f a c t .  T h e  s t a t u t o r y  

a g g r a v a t i n g  f a c t o r s  n o t  ou twe igh ing  t h e  m i t i g a t i n g  f a c t o r s ,  

t h e  s e n t e n c e  must be  se t  a s i d e  and reduced t o  a  l i f e  s e n t e n c e .  



ARGUMENT I 

THE TRIAL COURT ERRED 
IN DENYING APPELLANT'S EXPERT PSYCHOLOGIST 
SUFFICIENT TIME TO EVALUATE RYAN OSBORNE 

Following requests, discussions and hearings and a f t e r  

the  State had Ryan meet with psychiatr ist  Ann Lockey no l e s s  

than sixteen times and been evaluated by psychologist Sidney 

Merin, Ph.D. ; t he  Court ruled that  the defense recommended 

expert,  D r .  Theodore Blau, could interview Ryan for what it 

termed a reason-able time. Such reasonable time being one 

hour (Vol. I X ,  p. 1343). 

As is  more than adequately shown by the number of hours 
s 

D r .  Merin spent with Ryan, the time l i m i t  imposed was 

c lear ly  not reasonable for two reasons: The arbi t rary and 

unrea l i s t ic  time l imitat ion deprived D r .  Blau of the oppor- 

tun i ty  t o  conduct an appropriate professional evaluation of 

Ryan and D r .  Blau was denied the time t o  fu l ly  examine Ryan 

despite the fact  that  the S t a t e ' s  Expert conducted a f u l l  

scale  evaluation of Ryan that  lasted approximately f ive ( 5 )  

hours. 

On May 7 ,  1984, D r .  Merin administered the following 

t e s t s  t o  Ryan: A Stanford-Binet - LM, a Peabody Picture 

Vocabulary Test-Revised Form L, a performance Scale of the 

WISC-R, a Draw-A-Person Test, a Child ' a  Sentence completion 

Test and a Three-Wishes Test (Court Exhibit I ,  Vol. XVII, p. 

2508, App I ) .  



The S t a t e ' s  disingenuous claim tha t  D r .  Merin gave Ryan 

only one t e s t  which was s t r i c t l y  an inte l l igence t e s t ,  

taking "only one hour" i s  belied by the r e su l t s  of the 

aforementioned materials which D r .  Merin supplied t o  D r .  

Blau. The prosecutorial misconduct evidenced in the s t a t e ' s  

misrepresentations cannot be sanctioned. The s i x  ( 6 )  t e s t s ,  

measuring intel l igence,  aptitudes, mental and emotional sta- 

t u s  cannot be administered within the one to  one and one- 

half  hour time period the State alleges. This f u l l  scale 

evaluation took approximately the same amount of time as D r .  

Blau estimated would be required for him t o  conduct a 

thorough evaluation of Ryan (Vol. X V I ,  p. ) , tha t  is, 

approximately five hours. 

I t  i s  extraordinary tha t  throughout the course of the 

proceedings in t h i s  case, the State has argued that  t o  

interview Ryan would be traumatic and potential ly dangerous 

t o  him . Yet the State ,  through the police, the prosecution 

and two doctors had repeated contacts with the child from 

the  inception of the case through the t r i a l .  Nonetheless, 

a t  every t u r n  the State argued that  any contact from 

appel lant ' s  counsel or D r .  Blau would further traumatize 

Ryan, thereby requiring r e s t r a in t  on defense access t o  the 

boy. There was never any showing, nor could there be, tha t  

interviews or evaluation by the defense would be more poten- 

t i a l l y  harmful t o  Ryan tha t  the repeated interviews by the 

various representatives of the State.  Nonetheless, the 



S t a t e  ducked i n  and had t h e  c h i l d  f u l l y  evaluated by D r .  

Merin . 
Even assuming t h a t  D r .  Merin had seen Ryan f o r  only  one 

hour t h e  S t a t e ' s  argument f o r  such l i m i t e d  eva lua t ion  was 

n o t  v i ab l e .  In  Court Exhibi t  1, (Vol. X V I I ,  p. 2508) D r .  

Blau no te s  t h e  e t h i c a l  cons ide ra t ions  of h i s  p ro fe s s ion  a s  

w e l l  a s  no t ing  t h a t  "The purpose of a  psychological  examina- 

t i o n  is  t o  i d e n t i f y  sources  of a  youngs t e r ' s  i n t e l l e c t u a l  

c a p a c i t y ,  t h e i r  neuro-psychological  func t ion ing ,  t h e i r  emo- 

t i o n a l  s t r e n g t h s  and weaknesses". In response t o  t h e  c o u r t ' s  

i n s i s t e n c e  t h a t  ' any examination be conducted without  

r e f e r e n c e  t o  t h e  t raumat ic  inc idence  i n  Ryan's p a s t  l i f e ,  

D r .  Blau c i t i n g  e t h i c a l  c o n s t r a i n t s ,  s t a t e d  t h a t  "a psycho- 

l o g i c a l  examination cannot be proper ly  o r  e t h i c a l l y  con- 

ducted i n  a  f e t t e r e d  manner. D r .  Blau noted t h a t  

" r e s t r a i n t s  and r e s t r i c t i o n s  on a r e a s  which can be evaluated 

d e s t r o y  t h e  v a l i d i t y  of t h e  psychological  eva lua t ion" .  

There could be no guarantee  t h a t  a r e a s  of i n t e n s e  emotional 

response would no t  be touched on and responded t o  by Ryan. 

(Vol. X V I I ,  p. 2508) (App.1). D r .  Blau emphasized t h a t  t h e  

r e p r e s s i o n  of s t rong  emotions can be extremely d e s t r u c t i v e  

f o r  a  c h i l d .  Thereby i n d i c a t i n g  t h a t  the S t a t e ' s  a l l eged  

e f f o r t s  t o  p r o t e c t  the c h i l d  from the i n c i d e n t  w e r e  a t  b e s t  

misguided and a t  worst  d i shones t .  

T h e  C o u r t ' s  r e f u s a l  t o  a l low D r .  Blau t h e  r i g h t  t o  exa- 

mine t h e  c h i l d  c r e a t e d  a  fundamental d e n i a l  of a p p e l l a n t ' s  



r i g h t s  r e s u l t i n g  in a  deprivat ion o f  a p p e l l a n t ' s  due process 

r i g h t s  under t h e  S i x t h  and Fourteenth Amendments t o  the  

United S t a t e s  Const i tut ion  (see Argument I1 i n f r a )  and of 

h i s  r i g h t  t o  confront t h e  wi tnesses  a g a i n s t  him. The con- 

v i c t i o n  must therefore  be reversed.  



ARGUMENT I1 

THE TRIAL COURT ABUSED ITS 
DISCRETION I N  RULING RYAN 

OSBORNE A COMPETENT WITNESS 

I n  de te rmin ing  a c h i l d ' s  f i t n e s s  t o  t e s t i f y ,  t h e  c h i l d ' s  

a g e ,  i n t e l l i g e n c e  and a b i l i t y  t o  unders t and  must b e  con- 

s i d e r e d  i n  o r d e r  t o  de te rmine  whether  h e  p o s s e s s e s  t h e  

r e q u i s i t e  a b i l i t i e s  t o  a c c u r a t e l y  p e r c e i v e ,  r e c a l l  and 

relate  t h e  e v e n t s  abou t  which h e  is t o  t e s t i f y  B e l l  v. 

S t a t e ,  93 So.2d 575 ( F l a .  1957)  (en  b a n c ) ;  McKinnies v. 

S t a t e ,  315 So.2d 211 ( F l a .  1st DCA 1975) ;  Harold  v. 

Sch luep ,  264 So.2d 431  ( F l a .  4 t h  DCA 1972) .  The t o t a l i t y  

o f  t h e  e v i d e n c e  concern ing  Ryan Osborne ' s  competency as a 

w i t n e s s  i n c l u d i n g  h i s  own s t a t e m e n t s  t o  t h e  p o l i c e ,  depos i -  

t i o n s ,  t e s t i m o n y  i n  c o u r t  and u l t i m a t e l y  a t  t r i a l  r e f l e c t s  

t h a t  t h e  Cour t  abused i t s  d i s c r e t i o n  i n  d e t e r m i n i n g  t h a t  

Ryan w a s  competent  t o  t e s t i f y .  

A y o u n g s t e r ' s  age is r e l e v a n t  t o  h i s  competency as a 

w i t n e s s  o n l y  i n s o f a r  as it can a s s i s t  i n  p i n p o i n t i n g  t h e  

g e n e r a l  age a t  which c h i l d r e n  may be c o n s i d e r e d  s u i t a b l e  t o  

t e s t i f y .  P r i o r  t o  t h e  development and i n t r o d u c t i o n  i n t o  

common use  o f  psychomet r i c  t e s t i n g ,  the common law u s u a l l y  

assumed t h a t  age  seven ( 7 )  was t h e  youngest  age a t  which a 

c h i l d  would be  c a p a b l e  o f  t e s t i f y i n g  81 Arn.Jur - . The 

wisdom o f  the common l a w  i s  now borne  o u t  by t h e  s c i e n t i f i c  

e v i d e n c e  t h a t  human b e i n g s  deve lop  s k i l l s  i n  a  c e r t a i n  

s e q u e n t i a l  o r d e r .  The n e c e s s a r y  menta l  a b i l i t i e s  p e r m i t t i n g  



a c h i l d  t o  independent ly  t e s t i f y  w i t h  an accep tab le  degree 

o f  accu ra t e  r e c a l l  a r e  no t  developed, i n  average c h i l d r e n ,  

u n t i l  seven ( 7 )  y e a r s  of age. Thus, a  normal c h i l d  with a  

mental age of seven ( 7 )  would have t h e  necessary  b r a i n  deve- 

lopment t o  be presumed competent t o  t e s t i f y  and i n  f a c t  i s  

more l i k e l y  t o  be a c t u a l l y  competent t o  t e s t i f y  than a  c h i l d  

o f  a  younger mental age who would no t  be presumed t o  be com- 

p e t e n t  ( ~ o l .  I Po 1 

The evidence sugges t s  t h a t  Ryan Osborne i s  a  p e r f e c t l y  

average c h i l d .  Based upon h i s  review of p e r t i n e n t  p o l i c e  

r e p o r t s ,  depos i t i ons  and r eco rds  i n  the i n s t a n t  ca se ,  

t o g e t h e r  w i t h  h i s  obse rva t ions  of Ryan a t  t h e  hear ing  t o  

determine Ryan's competency a s  a  wi tness ,  D r .  Theordore Blau 

opined t h a t  a t  t h e  time of t h e  hear ing  Ryan w a s  an average 

youngster  between f i v e  and one-half and s i x  years  of age, 

Ryan's  chronologica l  age a t  t h e  t ime.  The doc tor  s p e c i f i -  

c a l l y  noted t h a t  Ryan w a s  n o t  responding as would be 

expected of a  c h i l d  of seven ( 7 )  y e a r s  of age thereby  ind i -  

c a t i n g  he  w a s  no t  an above average c h i l d .  T h u s ,  Ryan would 

n o t  be presumed t o  be a competent wi tness .  The ques t ions  

t h e  Court asked t o  q u a l i f y  Ryan were no t  s u i t e d  t o  t h e  t a s k  

a s  they  measured only the very minimal a b i l i t i e s  a younger 

and incompetent c h i l d  would be expected t o  meet. The 

q u e s t i o n s  are v i r t u a l l y  wholly i n a p p l i c a b l e  t o  determining 

t h e  competency of a wi tness .  Ryan w a s  no t  p rope r ly  

q u a l i f i e d  as competent t o  t e s t i f y .  



The usual  concerns about a  f i v e  ( 5 )  year  o ld  wi tness  

t e s t i f y i n g  were enhanced because t h i s  p a r t i c u l a r  wi tness  had 

given demonstrably un t rue  s ta tements  a s  t o  h i s  own 

whereabouts a t  t h e  t ime t h e  i n t r u d e r  a r r i v e d ,  a s  t o  how t h e  

i n t r u d e r  gained en t rance ,  a s  t o  what t h e  i n t r u d e r  had s a i d  

and a s  t o  how t h e  i n t r u d e r  l e f t .  Moreover, Ryan's descr ip -  

t i o n  of t h e  i n t r u d e r  was g r o s s l y  a t  var iance  with 

a p p e l l a n t ' s  appearance. Ryan gave c o n f l i c t i n g  c o n f l i c t i n g  

o r  f a l s e  answers t o  every ques t ion  of importance. 

(1) Ryan t e s t i f i e d  he  heard a  person knock on t h e  
door and h i s  mother responded come i n  ( (Vol .  
X I I I ,  p. 1905).  

E a r l i e r ,  Ryan t o l d  James Thornton t h a t  t h e  man 
s h o t  t h e  door o f f  (Vol. X I I I ,  p. 1923-24; Vol 
X I V ,  p. 2112). 

( 2 )  Ryan t e s t i f i e d  a t  t r i a l  t h a t  he heard t h e  man 
and h i s  mom t a l k i n g  (Vol. X I I I ,  p. 1907). 
Ryan s a i d  t h e r e  w a s  no f i g h t i n g  a t  t h e  f r o n t  
door (Vol. X I I I ,  p. 1924).  

La t e r  i n  h i s  test imony, Ryan s a i d  t h e r e  was 
f i g h t i n g  a t  t h e  f r o n t  door (Vol. X I I I ,  P. 
1938-39). 

( 3 )  Ryan t e s t i f i e d  t h a t  he  w a s  i n  t h e  garage with 
h i s  dog [ the  garage is a t tached  t o  t h e  nor th  
s i d e  of t h e  home, away from t h e  f i e l d  when t h e  
a s s a i l a n t  a r r i v e d .  

Ryan prev ious ly  t o l d  De tec t ive  McAll is ter  t h a t  
h e  w a s  i n  t h e  backyard when t h e  man a r r i v e d  a t  
t h e  door (Vol. X I I I ,  p. 1922, 2030). 

( 4 )  Ryan says  he  s a w  t h e  person a t  t h e  f r o n t  door 
(Vol. X I I I ,  p. 1906) .  

Such a view would have been impossible from 
e i t h e r  t h e  garage o r  t h e  backyard (Vol. X I I I ,  
p .  2030). 



( 5 )  Ryan t e s t i f i e d  on d i r e c t  examination t h a t  the  
a s s a i l a n t  asked the  victim for  money (Vol. 
X I I I ,  p. 1909). 

On cross  examination t e s t i f i e d  t h a t  he could 
not  remember what the  man had sa id  in  the 
house (Vol. X I I I ,  p. 1938). 

( 6 )  For the  f i r s t  time a t  t r i a l ,  Ryan s ta ted  t h a t  
t he  a s sa i l an t  claimed t o  be a  gu i t a r  player 
(Vol. XIII, p. 1907). 

( 7 )  Ryan t e s t i f i e d  t h a t  he did not r e c a l l  what 
happened t o  the  r ing (Vol. X I I I ,  p. 1910, 
1924-25). 

Ryan denied t ha t  he previously to ld  Detective 
Goethe t h a t  the  r ing was laying by h i s  mom's 
hand a f t e r  the man l e f t .  (Vol. X I I I ,  p. 
1924-5 ) . 
Ryan previously t o ld  defense counsel James 
Bush t h a t  the  man took the r ing and put it in  
h i s  pocket (Vol. XIII,  . 1924-25; Def. Ex. 5: 
[vol. XVII, p. 2503-045. 

( 8 )  A t  t r i a l ,  Ryan sa id  he remembered what the 
a s sa i l an t  looked l i k e ,  t h a t  he had a beard and 
mustache (Vol. X I I I ,  p. 1906). 

Ryan recal led  Detective Goethe asking whether 
the  "bad man" had h a i r  on h i s  face,  contrary 
t o  Detective Goethe, Ryan af f i rmat ively  s t a ted  
t h a t  he did - not say the  man had no ha i r  on h i s  
face (Vol. X I I I ,  p. 1926). 

( 9 )  Ryan's f a the r  had a beard and mustache a t  the  
time of the  offense (Vol. p. ) 

Ryan denied t h a t  h i s  fa ther  had a beard a t  
t h a t  time (Vol. XIII ,  p. 1936). 

(10)  Ryan t e s t i f i e d  he did not r e c a l l  the  c lo thes  
t he  a s sa i l an t  was wearing (Vol. XIII,  p. 1912, 
1938). 

Ryan sa id  he recal led  Detective Goethe asking 
what the  man wore. But again he contradicted 
t o  Detective Goethe and spec i f i c a l l y  denied 
pointing t o  h i s  white s h i r t  and green shor ts  
t o  describe the  colors  of the  a s s a i l a n t ' s  
c lo thes  (Vol. XIII,  p. 1926) (see  Vol. X I V ,  
p. 2100). 



(11) A t  t r i a l  Ryan claimed tha t  a f t e r  the shots 
were f ired the assai lant  went out the front 
door and into  the front yard (Vol. XIII, p. 
1910). 

Ryan denied that  he previously told Detective 
~ c A l l i s t e r  tha t  the man ran out the side 
garage door and over the fence (Vol. XIII, 
p. 1928). 

( 1 2 )  A t  t r i a l  Ryan t e s t i f i e d  that  the assailant  had 
a s u i t  case with him which he carried when he 
l e f t  the house ((Vol. XIII, p. 1907, 1927). 

However, Ryan clear ly  told Detective Goethe 
tha t  the man was carrying only a gun when he 
l e f t  the home (Vol. X I I I ,  p. 1928; Vol X I V ,  p. 
2113). 

(13) Ryan said that  he could not see the van from 
the ' f ron t  door of the house. 

In deposition Ryan stated tha t  he could see 
the van from h i s  front door ( ~ o l .  X I I I ,  p. 
1937). 

(14)  When asked whether he had seen D r .  Uckey, 
Ryan said yes. When asked who D r .  Uckey was, 
Ryan responded "I  don ' t  know." (Vol. X I I I ,  p. 
1934-35). 

Ryan stated he i n i t i a l l y  saw D r .  Uckey on the 
day following h i s  mother's death. 

D r .  Uckey's  records revealed she did not meet 
Ryan unt i l  August 11, 1983, approximately six 
weeks a f t e r  h i s  mother's death. (Vol. X I I I ,  
p. 1935). 

( 1 5 )  Ryan denied speaking t o  anyone about the case 
(Vol. X I I I ,  p. 1915). 

In response t o  the prosecutors d i rec t  question, 
Ryan did admit t o  having spoken t o  the prosecutor 
about the case but continued t o  deny tha t  he had 
spoken t o  anyone else  (Vol. X I I I ,  p. 1915). 

On cross examination Ryan admitted he told James 
Thornton what happened (Vol. X I I I ,  1923). He also 
admitted he told D r .  Uckey what had happened (Vol. 
X I I I ,  p. 1935). 

(16) Ryan claims t o  have followed the assai lant  t o  
h i s  van, which Ryan described as having a red top 



and white bottom and f ac ing  e a s t ,  i n t o  t h e  f i e l d  
(Vol. X I I I ,  p.1928-9). Ryan s a i d  -1e saw t h e  
h e a d l i g h t s  of t h e  van and t h a t  t h e  man a o t  i n t o  t h e  
van "where t h e  s t e e r i n g  wheel is.. ." (Vol. X I I I ,  p. 
1929) .  The d r i v e r  ' s  s i d e  of t h e  van was descr ibed  
a s  being c l o s e r  t o  t h e  house. 

James Thornton descr ibed  t h e  van a s  white over red 
and fac ing  west,  i n t o  t h e  parking l o t ,  with i t s  
back t o  t h e  f i e l d .  The d r i v e r ' s  s i d e  of t h e  van 
w a s  t h e r e f o r e  away from t h e  house. I t  was t h e  
passenger  s i d e  which was c l o s e r  t o  t h e  house. 

( 1 7 )  Ryan d id  not  respond t o  where he  was a t  t h e  
t ime  he a l l e g e d l y  observed t h e  man e n t e r  t h e  van. 

On a  lead ing  ques t ion  he  s a i d  he  was no t  a t  t h e  
f r o n t  door when he observed t h e  man g e t  i n t o  t h e  
van but  was on t h e  s i d e  of t'he house (Vol. X I I I ,  p. 
1932) .  

Ryan a l l edged ly  saw t h e  man run t o  t h e  t r e e  stump 
bu t  d id  no t  s e e  him run p a s t  t h e  t r e e  stump (Vol. 
X I I I ,  p. 1932) .  

A g lance  ..... S t a t e  Exhib i t  3 (Vol. X V I I ,  p. 1 
r e f l e c t s  t h a t  Ryan could no t  s ee  t h e  a s s a i l a n t  
e n t e r  t h e  van i f  he  d id  no t  see  him pass  t h e  t r e e  
stump. 

Ryan's c o n t r a d i c t o r y  ve r s ions  made h i s  s ta tement  

i n h e r e n t l y  untrus tworthy,  u n r e l i a b l e  and incompetent.  

P a r t  of t h e  d i f f i c u l t y  i n  a s se s s ing  a  c h i l d ' s  a b i l i t y  t o  

t r u t h f u l l y  and a c c u r a t e l y  t e s t i f y  is t h a t  t h e  c h i l d ' s  t e s t i -  

mony is  given a  c e r t a i n  c r e d i b i l i t y  by v i r t u e  of t h e  youth 

s t a t i n g  t h a t  he  knows what it means t o  t e l l  t h e  t r u t h  and 

t h a t  he  w i l l  be punished f o r  f a i l u r e  t o  do so .  

Determining whether a  c h i l d  is a  competent wi tness  by 

h i s  a b i l i t y  t o  say t h e  magic words r e l a t i n g  t o  t r u t h  i s  

s u p e r f i c i a l  a t  b e s t  and u n r e l i a b l e  a t  worst .  Children a r e  

n a t u r a l  i m i t a t o r s .  Moreover t h e  use of imagination i s  an 



i m p o r t a n t  p a r t  of  b e i n g  a c h i l d .  For  a c h i l d  imag ina t ion  i s  

e a s i l y  i n t e r p r e t e d  as r e a l i t y .  I t  is  n o t  unusual  f o r  a 

c h i l d  t o  i n t e g r a t e  h i s  f a n t a s i e s  o r  m i s p e r c e p t i o n s  i n t o  

a c t u a l  e v e n t s  o r  t o  i n t e g r a t e  i n f o r m a t i o n  ga ined  from o t h e r  

s o u r c e s  w i t h  a c t u a l  e v e n t s  s o  t ha t  the s t o r y  t o l d  by the 

c h i l d  is t r u e  i n  o n l y  v e r y  l i m i t e d  r e s p e c t s  i f  t r u e  a t  a l l .  

The m u t i l a t e d  v e r s i o n s  are n o t  i n t e n t i o n a l  l ies  and i n  the 

t r u e  s e n s e  of  the  word, may n o t  be l i e s  a t  a l l .  The s t o r i e s  

are  c o m p i l a t i o n s  of known f a c t s ,  s u g g e s t i o n s ,  i m p l i c a t i o n s ,  

confused  f a c t s ,  f a n t a s y  and a t t e m p t s  t o  cope. The c h i l d  is 

n o  more l y i n g  t h a n  is  an a d u l t  w i t h  s e v e r e  menta l  d i s t u r -  

bance  who b e l i e v e s  t h a t  he h e a r d  a  v o i c e  which w a s  n o t  p re -  

s e n t ,  s e e n  a man n o t  there or imagined an e v e n t  which d i d  

n o t  o c c u r .  Ryan 's  a b i l i t y  t o  a c c u r a t e l y  p e r c e i v e ,  r e c a l l  

and r e l a t e  t h e  e v e n t s  o f  h i s  mother's d e a t h  w a s  c l e a r l y  

s u s p e c t  i n  view of  h i s  c o n t r a d i c t o r y  and demons t rab ly  u n t r u e  

s t a t e m e n t s .  I n  f a c t ,  a p p e l l a n t  p o s i t s  t h a t  w e r e  Ryan 's  sta- 

t e m e n t s  c r e a t e d  by an a d u l t  t ha t  a t  least  some of  the state- 

ments  would have  been c o n s i d e r e d  p e r j u r y .  

T h e  e x t e n t  o f  Ryan's  i n c o n s i s t e n c i e s ,  Ryan 's  demeanor 

and the s t a t e ' s  c o n t i n u i n g  c l a i m  t h a t  any q u e s t i o n i n g  by the 

d e f e n s e  would be d e t r i m e n t a l  l e d  a p p e l l a n t  t o  r e q u e s t  an 

Independent  P s y c h o l o g i c a l  E v a l u a t i o n  t o  d e t e r m i n e  Ryan ' s  

i n t e l l i g e n c e  and the e x t e n t ,  i f  any,  t o  which Ryan 's  fan-  

tas ies  might  impinge upon h i s  r e a l i t y  c o n c e p t i o n s ,  the 

e x t e n t  t o  which the trauma he may have  undergone a f f e c t e d  



h i s  a b i l i t i e s  t o  p e r c e i v e ,  r e c a l l  and re la te  t h e  e v e n t s  i n  

q u e s t i o n  ( a s  w e l l  as t o  de te rmine  h i s  n a t i v e  a b i l i t i e s  i n  

t h a t  r e g a r d ) .  I t  w a s  f e l t  such i n f o r m a t i o n  w a s  i m p o r t a n t  

b o t h  t o  assist  the Cour t  i n  making an a p p r o p r i a t e  d e t e r -  

m i n a t i o n  as t o  Ryan's  competency as a w i t n e s s  and t o  p r o v i d e  

a p p e l l a n t  w i t h  n e c e s s a r y  and r e l e v a n t  i n f o r m a t i o n  i n  o r d e r  

t o  e f f e c t i v e l y  cross-examine Ryan. An a d d i t i o n a l  b e n e f i t  of  

s u c h  an e v a l u a t i o n  would have been the knowledge ga ined  by 

a l l  p a r t i e s  as t o  how t o  avoid  c r e a t i n g  undue a n x i e t y  f o r  

Ryan. 

P s y c h i a t r i c  examinat ion  o f  a w i t n e s s ,  whether a d u l t  o r  

c h i l d ,  h a s  been a l lowed where there i s  some p r e d i c a t e  l a i d  

f o r  the examina t ion .  I n  the case of  an a d u l t  w i t n e s s  the 

p r e d i c a t e  i s  u s u a l l y  t h a t  the w i t n e s s  has a p r i o r  h i s t o r y  of  

men ta l  d i s t u r b a n c e  o f  such  a  n a t u r e  t h a t  it may i n t e r f e r e  

w i t h  t h e  w i t n e s s '  competency t o  t e s t i f y  United S t a t e s  v. 

H i s s ,  88 F. Supp. 559 (S.D.N.Y. 1950)  Uni ted  S t a t e s  v .  

P a r t i n ,  493 F2d 750, 762 ( 5 t h  C i r .  1 9 7 4 ) ,  United S t a t e s  v. 

Linds t rom,  698 F. 2d 1154 ( 1 1 t h  C i r .  1983 ) . 
I n  the case of  a c h i l d ,  the same c o n s i d e r a t i o n s  are 

r e l e v a n t ,  b u t  it has been s u f f i c i e n t  t o  show tha t  the c h i l d  

may n o t  have  t h e  n e c e s s a r y  c a p a c i t y ,  e i t h e r  e m o t i o n a l l y  o r  

m e n t a l l y  t o  t e s t i f y  o r  t h a t  t h e  i n f o r m a t i o n  i s  d e s i r a b l e  t o  

p r o v i d e  i n f o r m a t i o n  w i t h  which t o  p r o t e c t  the c h i l d  S t a t e  

v.  K e i t z  410 So. 2d 625 ( F l a  4 t h  DCA 1 9 8 2 ) .  

J u s t  as c e r t a i n  forms o f  menta l  d i s o r d e r  have  p r o b a t i v e  



v a l u e  on t h e  i s s u e s  o f  competency and c r e d i b i l i t y  so does  a 

c h i l d ' s  a b i l i t y  t o  be a b l e  t o  d i f f e r e n t i a t e  n o t  o n l y  f a c t  

from f a n t a s y ,  b u t  fact  from s u g g e s t i o n .  I t  has been 

acknowledged tha t  "many t y p e s  o f  emot iona l  or mental  d e f e c t  

may m a t e r i a l l y  a f f e c t  the accuracy  o f  t e s t imony"  Uni ted  

S t a t e s  v. Lindstrom, 698 Fed. 2d 1154, 1160 (11th C i r .  1983)  

q u o t i n g  J u v i l e r ,  P s y c h i a t r i c  Opinions  a s  t o  C r e d i b i l i t y  o f  

Wi tnesses :  A Suggested Approach, Cal .  L. Rev. 648, ( 1 9 6 0 ) .  

T h e  t y p e  o f  emot ional  or mental  d i s t u r b a n c e  which may 

a f f e c t  t e s t i m o n y  i s  n o t  l i m i t e d  t o  l a b e l e d  d i s t u r b a n c e s  o f  

c e r t a i n  menta l  d i s o r d e r s .  For  t e s t i m o n i a l  pu rposes  mental  

d i s t u r b a n c e  would i n c l u d e  any emot iona l  or menta l  d i s t u r -  

bance ,  whether temporary  or permanent,  which would t end  to  

p roduce  bias i n  a w i t n e s s '  t e s t i m o n y ,  would m e n t a l l y  impa i r  

the c a p a c i t y  t o  o b s e r v e ,  relate or r e c o l l e c t  a c t u a l  e v e n t s  

or which would cause  the w i t n e s s  t o  skew r e a l i t y  t o  match 

h i s  flawed p e r c e p t i o n s .  

I n  e v a l u a t i n g  whether a w i t n e s s  i s  l e g a l l y  competent t o  

t e s t i f y ,  c o n s i d e r a t i o n  shou ld  be given as t o  whether the 

w i t n e s s  can relate  the p e r t i n e n t  f a c t s  abou t  which he is t o  

t e s t i f y  w i t h o u t  r e l i a n c e  on l e a d i n g  q u e s t i o n s ,  B e l l  v.  

S t a t e ,  s u p r a ,  H a l l  v. S t a t e ,  s u p r a ,  McKinnie v. S t a t e ,  

s u p r a ,  o r  the prompt ings  of  others, les t  the w i t n e s s  be able 

t o  p i e c e  t o g e t h e r  h i s  t e s t i m o n y  on the basis o f  o u t s i d e  

i n f o r m a t i o n .  The c h i l d  must be a b l e  t o  relate  the e v e n t s  on 

the basis of  h i s  own c a p a b i l i t y  i d .  I n  t h e  case o f  a c h i l d ,  



e s p e c i a l l y ,  t h e r e  must be an e v a l u a t i o n  as t o  whether  t h e  

c h i l d  is under t h e  i n f l u e n c e  o f  peop le  who c o n s c i o u s l y  o r  

unconsc ious ly ,  o v e r t l y  o r  i m p l i c i t l y ,  s u b j e c t  t h e  c h i l d  t o  

t h e i r  own p e r c e p t i o n s  o r  s e l f - s e r v i n g  c o n c l u s i o n s  a s  t o  t h e  

e v e n t s  i n  q u e s t i o n  o r  as t o  t h e  g u i l t  o r  innocence  of  any 

p a r t i c u l a r  p a r t y ,  t h u s  con tamina t ing  t h e  c h i l d ' s  memory and 

mot ives .  See  g e n e r a l l y ,  B e l l  v. S t a t e ,  s u p r a .  

Ryan Osborne h a s  been c o n s i s t e n t  o n l y  i n  t h a t  h e  h a s  

been i n c o n s i s t e n t .  H i s  v e r s i o n  o f  t h e  e v e n t s  i n  q u e s t i o n  

and h i s  d e s c r i p t i o n s  o f  t h o s e  invo lved  have been s o  incon- 

s i s t e n t  as t o  raise v e r y  s e r i o u s  q u e s t i o n s  as t o  what RYAN 

a c t u a l l y  observed and t o  what e x t e n t ,  i f  any, h e  can accura -  

t e l y  relate t h a t  which h e  d i d  obse rve .  O v e r a l l ,  Ryan's  

r e s p o n s e s  are s o  c o n f u s i n g  and c o n t r a d i c t o r y  as t o  r a i s e  t h e  

p o s s i b i l i t y  t h a t  h i s  answers  would have  no v a l u e  i n  a judi -  

c i a l  p roceed ing .  - S e e  McKinnies v.  S t a t e ,  s u p r a .  

The m o s t  pre-eminent case, r e l i e d  on b o t h  by t h e  F l o r i d a  

S t a t e  C o u r t s  and F e d e r a l  C o u r t s ,  i s  Uni ted  S t a t e s  v. H i s s ,  

88 F. Supp. 559 (S.D.N.Y. 1950)  i n  which t h e  Court  h e l d  t h a t  

e v i d e n c e  of  i n s a n i t y  or menta l  derangement o f  a w i t n e s s  i s  

a d m i s s i b l e  f o r  c r e d i b i l i t y  purposes  and t h a t  such ev idence  

n o t  o n l y  went to  t h e  p r e l i m i n a r y  q u e s t i o n  of competency b u t  

a l s o  t o  t h e  j u r y  q u e s t i o n  o f  c r e d i b i l i t y .  Uni ted  S t a t e s  v.  

H i s s ,  s u p r a  c i ted i n  Uni t ed  S t a t e s  v.  P a r t i n ,  493 F. 2d 750, - 
762 ( 5 t h  C i r .  1 9 7 4 ) .  

A f t e r  h i s  m o t h e r ' s  d e a t h ,  a t  t h e  S t a t e ' s  b e h e s t ,  Ryan 



w a s  invo lved  i n  t h e r a p y  w i t h  D r .  Lockey. I t  i s  r e a s o n a b l e  

t o  assume t h a t  t h e  t rauma of  l o s i n g  h i s  mother o r  t h e  

s t a r t l i n g  e v e n t  i t s e l f  may have  a f f e c t e d  Ryan 's  a b i l i t y  t o  

p e r c e i v e ,  recal l  and r e l a t e  t h e  e v e n t s  su r round ing  h i s  

m o t h e r ' s  d e a t h .  I f  t h e  c h i l d  was n o t  so g r o s s l y  a f f e c t e d  by 

h i s  m o t h e r ' s  d e a t h ,  t h a t  i n  i t s e l f  would r a i s e  a q u e s t i o n  a s  

t o  whether  t h e  c h i l d  r e sponds  t o  s i t u a t i o n s  i n  such a way a s  

t o  r e n d e r  him a competent  w i t n e s s .  I n  any e v e n t ,  t h e  S t a t e  

has, by i t s  recommendation t h a t  Ryan undergo t h e r a p y  w i t h  

D r .  Lockey and t h e  P r o t e c t i v e  Order  which p r o h i b i t e d  d e f e n s e  

examina t ion  of  t h e  w i t n e s s  f o r  S i x  ( 6 )  months, e f f e c t i v e l y  

conceded t h a t  Ryan Osborne w a s  s u f f e r i n g  such mental  and /o r  

emot iona l  d i f f i c u l t i e s  a s  t o  impede h i s  a b i l i t y  a s  a w i t -  

n e s s .  Ryan ' s need o f  p s y c h i a t r i c  i n t e r v e n t i o n  raises 

q u e s t i o n s  a s  t o  whether  h e  w a s  a competent  o b s e r v e r  a t  t h e  

t i m e  o f  t h e  o f f e n s e .  

U n f o r t u n a t e l y ,  D r .  Lockey who main ta ined  c l o s e  c o n t a c t  

w i t h  S t a t e  A t t o r n e y ' s  o f f i c e  th roughou t  t h i s  case, had no 

meaningful  e x p e r i e n c e  i n  d e a l i n g  w i t h  c h i l d r e n  who had 

undergone a t rauma such  as i n  t h e  i n s t a n t  c a s e  and v e r y  

s l i g h t  e x p e r i e n c e  i n  g e n e r a l .  I t  would, t h e r e f o r e ,  appea r  

t o  be a p p r o p r i a t e  t o  e v a l u a t e  t h e  e x t e n t  t o  which D r .  

Lockey ' s  t h e r a p y  i n  p r e p a r i n g  Ryan as a w i t n e s s  h a s  impacted 

f i r s t ,  on h i s  competency t o  t e s t i f y  and second ly ,  on h i s  

c r e d i b i l i t y .  The t h r u s t  o f  D r .  Lockey 's  t h e r a p y  w i t h  Ryan 

w a s  t o  e n a b l e  Ryan t o  t e s t i f y  w i t h o u t  t r a u m a t i c  e f f e c t ,  n o t  



t o  e n a b l e  Ryan to  d e a l  w i t h  h i s  g r i e f .  However, l e a r n i n g  t o  

t e s t i f y  w i t h o u t  t r a u m a t i c  e f f e c t  i s  n o t  synonymous w i t h  com- 

p e t e n c y  t o  t e s t i f y .  No meaningful  e f f o r t s  a t  e v a l u a t i n g  

Ryan' s i n t e l l i g e n c e ,  o v e r a l l  emot ional  s t a t u s  o r  a b i l i t y  t o  

a d e q u a t e l y  t e s t i f y  were made. D r .  Lockey r e p o r t s  t h a t  she  

and Ryan d i d  n o t  d i s c u s s  h i s  m o t h e r ' s  d e a t h  b u t  n o t e s  t h a t  

Ryan took  g r e a t  p r i d e  i n  be ing  able t o  t e l l  l awyers  t h e  

s t o r y  o f  h i s  m o t h e r ' s  d e a t h .  There  w a s  no  e v a l u a t i o n  as t o  

how much of t h i s  i s  Ryan's  need f o r  l o v e  and approva l  n o r  

was t h e r e  e v a l u a t i o n  a s  t o  t h e  e x t e n t  t o  which such needs  

may have  been i n f l u e n c e d  by h i s  need t o  m e e t  w i t h  t h e  appro- 

v a l  o f  t h o s e  h e  c o n s i d e r s  c l o s e  t o  him such as f a m f i l y  mem- 

b e r s ,  D r .  Lockey and m e m b e r s  o f  t h e  S t a t e  A t t o r n e y ' s  O f f i c e .  

Ryan's  p r i d e  i n  t a l k i n g  wi th  lawyers  was n e c e s s a r i l y  i n  

t e l l i n g  t h e  s t o r y  t o  t h e  v a r i o u s  p r o s e c u t o r s  and t h e i r  

r e p r e s e n t a t i v e s  s i n c e  Ryan had o n l y  m e t  d e f e n s e  c o u n s e l  

James Bush, one t i m e ,  s i x  months a f t e r  t h e  i n c i d e n t  and,  t h e  

C o u r t  r e f u s e d  pe rmiss ion  f o r  new counse l  t o  re-depose Ryan. 

I n  a case where t h e  w i t n e s s  had  undergone p s y c h i a t r i c  

examina t ion ,  t h e  Second Dis t r ic t  Court  o f  Appeals  s t a t e d  

t h a t  p s y c h i a t r i c  t e s t i m o n y  concern ing  a  w i t n e s s '  p r o p e n s i t y  

and a b i i t y  t o  t e l l  t h e  t r u t h  i s  " r e l e v a n t  and a d m i s s i b l e  f o r  

t h e  purpose  o f  impeaching ( h i s )  c r e d i b i l i t y " .  Hawkins v .  

S t a t e ,  326 So. 2d 229, 231 ( F l a .  2nd DCA 1976) .  I n  making 

i t s  r u l i n g ,  t h e  c o u r t ,  as d o  o t h e r  c o u r t s  i n  F l o r i d a  which 

h a v e  a d d r e s s e d  t h e  i s s u e ,  r e l i e d  h e a v i l y  on F e d e r a l  cases 



which have  d i s c u s s e d  the i s s u e s  as t o  p s y c h i a t r i c  examina- 

t i o n  o f  a w i t n e s s  and the use  to  be made o f  the r e s u l t s  of 

such  examina t ions  i n  g r e a t e r  d e t a i l .  - See ,  f o r  example, 

F i e l d s  v.  S t a t e ,  379 So. 2d 408 ( F l a .  3rd DCA 1980) .  

I n  Uni t ed  S t a t e s  v. P a r t i n ,  s u p r a  a t  763, a case f r e -  

q u e n t l y  r e l i e d  upon by the F l o r i d a  Cour t s ,  the Cour t  h e l d  t h a t  

t he  Defendant  had the r i g h t  t o  c h a l l e n g e  a w i t n e s s '  c r e d i b i l i t y  

w i t h  "evidence  o f  any menta l  defect ortreatmentatatimeproba- 

t i v e l y  related t o  the t i m e  p e r i o d  about  Which ( the  w i t n e s s )  w a s  

a t t e m p t i n g  t o  t e s t i f y " .  The Cour t  no ted  that  " I t  i s  j u s t  as 

r e a s o n a b l e  t h a t  a  j u r y  be informed o f  a  w i t n e s s '  menta l  incapa-  

c i t y  a t  a t i m e  about  which he p roposes  t o  t e s t i f y  as it would be 

f o r  the j u r y  t o  know tha t  he t h e n  s u f f e r e d  an impairment o f  s i g h t  

or h e a r i n g .  I t  a l l  goes  to  the a b i l i t y  t o  comprehend, know, and 

c o r r e c t l y  re la te  the t r u t h " .  i d  a t  762. 

The E leven th  C i r c u i t  Cour t  o f  Appeals traced the r e c e n t  

h i s t o r y  o f  cases a d d r e s s i n g  the r e l e v a n c e  o f p s y c h i a t r i c t e s t i -  

mony concern ing  the menta l  s t a te  of impor tan t  w i t n e s s e s  and the 

r i g h t  o f  the  Defendant  i n  c r i m i n a l  case t o  make use  of such 

e v i d e n c e  i n  c o n f r o n t i n g  a d v e r s e  w i t n e s s e s .  Rely ing ,  i n t e r  

a l i a ,  on Greene v .  Wainwright ,  634 F. 2d 272 ( 5 t h  C i r .  - 
1981),3/the~ourtoverturnedthe~efendants'convictionsbecause - 
t h e y  had  been den ied  access t o  p s y c h i a t r i c  materials of a key 

p r o s e c u t i o n  w i t n e s s  Who w a s  a l l e g e d  t o  be s u f f e r i n g  f r o m  an 

ongoing menta l  i l l n e s s .  Consequent ly ,  the  D e f e n d a n t ' s  S i x t h  

3 / T h i s c a s e  reversedtheconvictionsobtained i n  a C i r c u i t  Cour t  - 
w i t h i n  the  S t a t e  o f  F l o r i d a .  



Amendment r i g h t s  were h e l d  t o  be v i o l a t e d .  In  i t s  d i s c u s s i o n ,  

t h e  Cour t  n o t e d  tha t  some menta l  d i s o r d e r s  "have h i g h  p r o b a t i v e  

v a l u e  on the i s s u e  o f  c r e d i b i l i t y " .  i d  a t  1160. S i m i l a r l y ,  it 

w a s  f e l t  RYAN'S emot iona l  d i f f i c u l t i e s  may p r o v i d e  a c l u e  as t o  

h i s  w i l d l y  i n c o n s i s t e n t  s t a t e m e n t s  as w e l l  as e x p l a n a t i o n  f o r  

w h a t  appears t o  be a h i g h  l e v e l  of s u g g e s t i b i l i t y ,  and t h u s  may 

p r o v e  t o  be h i g h l y  p r o b a t i v e  on the i s s u e  o f  RYAN ' S  c r e d i b i l i t y .  

U.S. - v. Linds t rom,  698 F 2d 1154 (11th C i r .  198.. . 
I n  o r d e r  t o  b e  competent  t o  t e s t i f y ,  a w i t n e s s  must have  e 

i n t e l l e c t u a l  and emotonal c a p a b i l i t y  o f  b e i n g  able t o  

a c c u r a t e l y  p e r c e i v e ,  remember and relate  the e v e n t s  i n  

q u e s t i o n  on the basis of  the i r  own c a p a b i l i t y  as w e l l  as the 

i n t e l l i g e n c e  t o  comprehend the n a t u r e  and o b l i g a t i o n s  o f  an 

oath. B e l l  v. S t a t e ,  s u p r a :  H a l l  v. S t a t e ,  260 So. 2d 881  

( F l a .  2d DCA 1972) ;  McKinnies v. S t a t e ,  315 So. 2d 211 (F . 

2d DCA 1975) .  

RYAN OSBORNE i s ,  by the S t a t e ' s  own admiss ion ,  a  key 

w i t n e s s  i n  the i n s t a n t  case. H e  is  a l l e g e d  t o  be the sole 

eye-wi tness  t o  h is  mother's murder and the o n l y  w i t n e s s  who 

c a n  t e s t i f y  as t o  the i d e n t i t y  o f  the i n t r u d e r  who w a s  

w i t h i n  h i s  home. Ryan has however,  been so i n c o n s i s t e n t ,  so 

s u g g e s t i b l e  and a p p a r e n t l y ,  a t  t i m e s ,  s o  i m a g i n a t i v e ,  as t o  

raise numerous q u e s t i o n s  n o t  o n l y  as t o  h is  a b i l i t y  to  t e l l  



t h e  t r u t h  as h e  p e r c e i v e d  it b u t  a l s o  as t o  whether  h e ,  i n  

f a c t ,  obse rved  t h a t  a b o u t .  which h e  is  t o  t e s t i f y .  

Ryan d o e s  n o t  m e e t  t h e  s t a n d a r d s  r e q u i r e d  of  a w i t n e s s  

who is competent  t o  t e s t i f y .  H i s  answers are based  e i t h e r  

on l e a d i n g  q u e s t i o n s  o r  on i n f o r m a t i o n  which w a s  p r e v i o u s l y  

p r a i d e d  to  him. I t  is  obv ious  t h a t  Ryan recalls and tes t i -  

f i e s  t o  t h o s e  e v e n t s  which h e  b e l i e v e s  h e  is expected  to  

r e c a l l  i n  a  manner which h e  b e l i e v e s  i s  a c c e p t a b l e  to  t h o s e  

p e o p l e  whom h e  wishes  t o  p l e a s e .  The i n c o n s i s t e n c y  o f  h i s  

answers  i n d i c a t e s  a l a c k  o f  basic i n f o r m a t i o n  which h e  d u t i -  

f u l l y  s u p p l i e s  in '  o r d e r  t o  r e c e i v e  the a p p r e c i a t i o n  o f  t h o s e  

around him. E i t h e r  because  he h a s  n o t  y e t  developed to  t h e  

l e v e l  where h e  can b e  a competent  w i t n e s s  or because  t h e  

e v e n t s  h e  w i t n e s s e d  o r  t h e  a f t e r m a t h  o f  t h o s e  e v e n t s  have  

impinged on h i s  c a p a b i l i t i e s ,  Ryan w a s  n o t  competent  t o  

t e s t i f y .  

The o n l y  e x p e r t  t e s t i m o n y  concern ing  Ryan 's  a b i l i t y  a s  a 

w i t n e s s  w a s  t h a t  o f  D r .  Theodore Blau who i n d i c a t e d  t h a t  

Ryan was n o t  a competent  w i t n e s s  ( V o l .  I V ,  p. 479-80, 497) .  

C o u r t s  shou ld  n o t  i g n o r e  u n c o n t e s t e d  e x p e r t  t e s t i m o n y  as t o  

t h e  competence o f  a w i t n e s s .  T r u c c i  v.  S t a t e ,  438 So.2d 219 

( F l a .  4 t h  DCA 1983) ;  Payn te r  v. S t a t e ,  443 So.2d 219 ( F l a .  

4 t h  DCA 1983) .  

F i n a l l y ,  t h e  Defendant  h a s  a S i x t h  Amendment r i g h t  t o  

o b t a i n  p s y c h i a t r  i c / p s y c h o l o g i c a l  i n f o r m a t i o n  about  t h e  w i t -  

n e s s ,  Ryan Osborne. " I n  t h e  c o n t e s t  o f  a c r i m i n a l  t r i a l  



( t h e  i n t e r e s t s  o f  a w i t n e s s )  must y i e l d  t o  the  paramount 

r i g h t  o f  t h e  defense  t o  cross-examine e f f e c t i v e l y  the  w i t -  

n e s s  i n  a cr iminal  c a s e . "  United S t a t e s  v .  S o c i e t y  o f  

Independent Gasoline Marketers o f  America, 624 F 2d a t  

469 ."  United S t a t e s  v .  Lindstrom, supra a t  1167. 



ARGUMENT I11 

THE TRIAL COURT ERRED I N  DENYING APPELLANT'S MOTION 
TO SUPPRESS PRE-TRIAL PHOTOGRAPHIC IDENTIFICATION 

OF APPELLANT BY RYAN OSBORNE 

Twenty-two ( 2 2 )  hours  a f t e r  d e s c r i b i n g  h i s  m o t h e r ' s  

a s s a i l a n t  a s  a s k i n n y  c l e a n  shaven man, wearing a white shir t  and 

d a r k  g reen  p a n t s  21, Ryan Osborne w a s  shown a pho tograph ic  l i n e -  

up l o f  f i v e  men, a l l  w i t h  b e a r d s  and mustaches. None of  t h e  men 

p i c t u r e d  bore any resemblance to  the man d e s c r i b e d  by Ryan. 

A p p e l l a n t  h a s  found no a u t h o r i t y  a u t h o r i z i n g  t h e  showing o f  a 

pho tograph ic  l ine -up  of p e o p l e  whose appearance  is  e n t i r e l y  

d i s s i m i l a r  t o  t h a t  s u p p l i e d  by the w i t n e s s .  

T h e  photographs  shown t o  Ryan w e r e ,  o f  c o u r s e ,  based upon 

the e n t i r e l y  d i f f e r e n t  d e s c r i p t i o n  o f  the man seen by James 

Thornton i n  a van which w a s  parked in  a l o t  n e a r  t h e  scene  o f  the 

crime. 

Such a l ine -up  i s  a t  least one step f u r t h e r  removed f r o m  

t h a t  d i s p l a y e d  i n  R o l l e  v. State 416 So.2d. 51 ( F l a .  4 t h  DCA 

1982)  where a p i c t u r e  of  the defendan t  w a s  inc luded  i n  a l ine -up  

based  on u n s u b s t a n t i a t e d  h e a r s a y  from unknown s o u r c e s .  Here t h e  

p i c t u r e  w a s  i n c l u d e d  based on in fo rmat ion  from a known s o u r c e  b u t  

the d e s c r i p t i o n  g iven  d i d  n o t  match t h a t  provided by the eyewi t -  

n e s s  and the person  p r o v i d i n g  the d e s c r i p t i o n  had d e s c r i b e d  a 

p e r s o n  seen i n  a van n o t  someone a t  t h e  scene .  A s  i n  Rolle, 

s u p r a ,  the i d e n t i f i c a t i o n  made i n  t h i s  case must be suppressed .  

2/  Although Ryan a p p a r e n t l y  d i d  n o t  t e l l  d e t e c t i v e  Goethe, h e  
aiso s t a t e d  t h e  a s s a i l a n t  w a s  wearing s u n g l a s s e s  throughout  

62 



Testimonyatthehearing on appel lant ' s  Motion tosuppress 

the  photographic display included the confl ict ing testimony of 

the  detective and h i s  captain who were present a t  the line-up but 

the  Court refused to  allow examination of the identifying w i t -  

ness, Ryan Osborne. Upon appellant ' s  insistence tha t  the court 

was abridging h i s  s ixth  amendment r igh t  t o  confront the witness, 

the  court ruled tha t  appellant would have t o  wait u n t i l  the time 

of t r i a l  t o  question Ryan concerning the ident i f icat ion process. 

However a f u l l  confrontation as t o  the ident i f icat ion process 

never occurred. I n  the m i d s t  of t r i a l ,  as appellant was 

reminding the Judge of h i s  pr ior  ruling t o  complete the Motion t o  

Suppress, the court suddenly determined to  resolve the issue as 

t o  whether the witness would be permitted an attempt t o  identify 

the  appellant in the courtroom by holding a second photographic 

line-up (same pictures)  in  chambers. When thepic tures  were se t  

out in a s t ra ight  l ine ,  Ryan unhesitatingly again chose the pic- 

tu re  t o  the f a r  r ight .  However, on t h i s  occasion the photograph 

selected (State  Exhibit 55-E [Vol. X V I I ,  p. 24931 ) was - not t h a t  

of appellant. The ease and quickness with which Ryan selected 

the  "wrong" photograph i s  reflected in the Court 's comment: 

' . . . I  saw what happened in there" (Vol. P* 1. Minutes 

a f t e r  f a i l ing  t o  identify appellant as h i s  mother ' s assai lant ,  

Ryan t e s t i f i e d  a t  t r i a l  tha t  he remembered what h i s  mother's 

assa i lan t  looked l ike .  

To make i t s  determination as  t o  the admissibility of Ryan's 

pre- t r ia l  ident i f icat ion of the appellant, the Court had the 

following information a t  i t s  disposal: 



1. That  none of t h e  photographs  i n  t h e  l ine -up  
resembled  t h e  man d e s c r i b e d  by t h e  w i t n e s s .  

2 .  Tha t  t h e  photograph o f  a p p e l l a n t  w a s  t h e  
sole photograph w i t h  a paneled  background.  

3. That  o n l y  a p p e l l a n t  had b l u e  eyes .  

4. That  t h e  photographs  i n i t i a l l y  shown to  Ryan 
w e r e  set up i n  a l e g a l l y  i m p e r m i s s i b l e  manner, 
w i t h  a p p e l l a n t ' s  photograph set o f f  t o  t h e  r i g h t  
i n  a  s i n g l e  column by i t s e l f .  

5. That  D e t e c t i v e  Reynolds t e s t i m o n y  a s  t o  t h e  
d i s p l a y  p a t t e r n  o f  t h e  p i c t u r e s  as w e l l  a s  h is  
r e c i t a t i o n  as t o  Ryan 's  s t a t e m e n t  a t  choos ing  
t h e  p i c t u r e  had been c o n t r a d i c t e d  by h i s  
s u p e r i o r ,  Cap ta in  Mar t inez .  

6. That, a t  t h e  second v iewing,  a t  t r i a l ,  o f  the 
p i c t u r e s  i n  t h e  l ine -up ,  Ryan u n h e s i t a t i n g l y  
selected a n o t h e r  pe r son  as h i s  m o t h e r ' s  
a s s a i l a n t .  

7. Tha t  moments a f t e r  p o i n t i n g  t o  someone else 
a s  h i s  m o t h e r ' s  a s s a i l a n t ,  Ryan t e s t i f i e d  h e  
r e c a l l e d  what t h e  man who s h o t  h i s  mommy 
looked l i k e .  

Due p r o c e s s  r i g h t s  g u a r a n t e e d  by t h e  F o u r t e e n t h  

Amendment o f  t h e  Uni ted  S t a t e s  C o n s t i t u t i o n  and A r t i c l e  I ,  

S e c t i o n  9  o f  t h e  F l o r i d a  C o n s t i t u t i o n  are v i o l a t e d  where a 

p h o t o g r a p h i c  l ine -up  f o r  i d e n t i f i c a t i o n  o f  a s u s p e c t  i n  a 

crime does  n o t  p o r t r a y  t h e  s u s p e c t  i n  an unbiased  way o r ,  

where the l i n e - u p  i s  conducted  i n  such a way as t o  g i v e  

i n d i c a t i o n  as t o  which photograph i s  t h e  s u s p e c t .  T h i s  i s  

b e c a u s e  s u g g e s t i v e  c o n f r o n t a t i o n s  i n c r e a s e  t h e  l i k e l i h o o d  o f  

m i s i d e n t i f i c a t i o n .  S t o v a l 1  v s .  Denno, 388 U.S. 293, 87 

S - C t .  1967, ( 1 9 6 7 ) ;  N e i l  v s .  B iqqer s ,  409 U.S. 188, 9 3  S.Ct.  

375, 34 L.Ed.2d 401 (1972) ;  G r a n t  v. S t a t e ,  390 So.2d 341 



(Fla.1980) cer t .  denied. 451 U.S .  91 3 (1981 ) . 
The picture of Appellant included in the photographic 

line-up was unduly suggestive in a number of ways. 

F i r s t  was the over-all suggestion tha t  the assailant  

had a beard and mustache thereby completely ignoring Ryan's 

description of the man as clean shaven. 

Second, of the men pictured, only appellant had blue 

eyes. 

Third, only appellant 's  photograph was distinguished by 

i t s  paneled background. 

Finally, as a t tes ted t o  by Captain Martinez, the pho- 

tographs were arranged in such a manner tha t  the photograph 

of appellant was se t  off in a single column t o  the r ight  of 

the  other photographs which were in  columns of two. 

Other suggestive implications take on even greater 

significance when a witness i s  shown photographs bearing no 

resemblance t o  the person he has actually seen. I t  i s  

impermissibly suggestive t o  enhance the chance of selection 

of a suspect 's  photograph by virtue of a dif ferent  

background than a l l  other photographs or by virtue of 

d is t inc t ive  eye color or by placement of the photograph. 

Yet a l l  of these variances occurred in the instant  case. 

The accuracy of the identifying witness ' s prior descrip- 

t ion of the suspect i s  an important factor in determining 

whether a likelihood of misidentification exis ts .  Neil v. 

Biqqers, supra; Grant v. State,  supra. 



In M.J.S. v. State ,  386 So.2d 323 (Fla. 2nd DCA 1980) 

the Court held tha t  a photopack of three persons, only one 

of whom had shoulder length hair  as did the suspect was 

unnecessarily suggestive. A second photopack of five per- 

sons, including a picture of the suspect which gave the 

impression of a "corona effect"  around the likeness of the 

suspect, was also held t o  be impermissibly suggestive. Each 

procedure used was held to  have created a substantial r isk 

of misidentification and was therefore unreliable. 

In Sepulvado v. State, 362 so.2d 324 (Fla.2nd DCA 1978) 

the identifying witness/victim and the police off icer  gave 

conflict ing versions as  t o  how the photographic display was 

conducted. The witness t e s t i f i e d  that  the defendant had a 

f u l l  beard but the off icer  t e s t i f i e d  the witness told him 

the defendant did not have a beard. Thus, there was a 

question as t o  whether the bearded man in the photographic 

line-up was the assai lant .  The witness was then shown a 

inore recent photograph of the defendant wherein the defen- 

dant did not have a beard and immediately identif ied the 

defendant as the assai lant .  The photographic identif ication 

was suppressed. Similarly, in the instant  case different  

versions a s  t o  the ident i f icat ion procedure were given, 

a l b e i t  the confl ic t  was between a police detective and h i s  

captain and the identifying witness i n i t i a l l y  stated the 

assa i lan t  had no facial  hair  and l a t e r  identif ied a man with 

both beard and mustache. 



The t o t a l i t y  of the circumstances surrounding the 

display of the photographic line-up tha t  is ,  the display of 

a photographic line-up without reference t o  the description 

supplied by the identifying witness and the placement of the 

sole photograph containing a noticeably different  

background, with the only blue-eyed suspect in a single 

column s e t  apart from the other photographs mandates a 

conclusion tha t  the appellant 's  photograph was shown i n  an 

impermissibly suggestive manner thereby unacceptably 

creating a substantial  r isk  of misidentification. Neil V. 

Biqgers, supra; State  v. Sepulvado, supra; Lavamore v. 

S ta te ,  922 So.2d 896 (Fla.1st DCA 1982): Grant v. State,  

supra. 

Ultimately, it is  the r e l i a b i l i t y  of a witness's iden- 

t i f i c a t i o n  which determines whether a p re t r i a l  iden- 

t i f i c a t i o n  i s  admissible. There was no r e l i a b i l i t y  

what.soever attached t o  Ryan ' s ident i f icat ion of appellant as 

h i s  mother's assai lant .  Grant v. State. supra; Neil v. 

Bigqers, supra. 

Five c r i t e r i a  determine the r e l i a b i l i t y  of a witness ' s 

ident i f icat ion:  

(1) The opportunity of the witness t o  view the 
criminal a t  the time of the crime; 

( 2 )  The witnesses' degree of a t tent ion;  

( 3 )  The witnesses' prior description of the 
criminal : 

( 4 )  The level  of cer ta inty demonstrated by 
the witness a t  the ident i f icat ion procedures; 
and, 



( 5 )  The l eng th  of t ime between t h e  crime and 
t h e  i d e n t i f i c a t i o n  procedure.  

Desp i te  t h e  l i m i t e d  t ime frame, it appears  t h a t  Ryan 

had s u f f i c i e n t  oppor tun i ty  t o  view t h e  a s s a i l a n t  a s  he  

c l a ims  t o  have seen him both a t  t h e  f r o n t  door and in  t h e  

bathroom. There i s  no test imony from Ryan concerning h i s  

degree  of a t t e n t i o n .  However, Ryan's a t t e n t i o n  w a s  evidence 

by h i s  a b i l i t y  t o  provide a d e s c r i p t i o n  of t h e  a s s a i l a n t ' s  

c l o t h e s  a s  wel l  a s  f a c i a l  d e s c r i p t i o n .  

Ryan's  p r i o r  d e s c r i p t i o n  of t h e  a s s a i l a n t  was, a s  

d e t a i l e d  above, completely a t  odds with t h e  photograph he 

i d e n t i f i e d  a s  t h e  a s s a i l a n t .  

Ryan's c e r t a i n t y  a t  s e l e c t i n g  a p p e l l a n t ' s  photograph is  

h i g h l y  suspec t .  F i r s t ,  Ryan chose someone whom he d id  no t  

p rev ious ly  d e s c r i b e .  Second, according t o  Ryan t h e  

a s s a i l a n t  w a s  wearing sung la s se s ,  t h u s ,  precluding h i s  

having seen t h e  a s s a i l a n t ' s  face .  Third ,  no t  only  was h i s  

p r e - i d e n t i f i c a t i o n  d e s c r i p t i o n  a t  var iance  with h i s  se lec-  

t i o n  bu t  h i s  s e l e c t i o n  of someone o t h e r  than t h e  a p p e l l a n t ,  

made whi le  mainta ining t h a t  he  r e c a l l e d  what t h e  a s s a i l a n t  

looked,  l i k e  r e f l e c t s  a d i s t i n c t i v e  l ack  of c e r t a i n t y .  

Appel lant  would suggest  Detec t ive  Reynolds' tes t imony 

t h a t  Ryan v o l u n t a r i l y  picked up t h e  p i c t u r e  and s a i d  " t h i s  

i s  t h e  man who s h o t  my mommy", is  i n h e r e n t l y  unworthy of 

b e l i e f  i n  view of t h e  D e t e c t i v e ' s  tes t imony a s  t o  t h e  

d i s p l a y  of t h e  ?hotographs, a s  w e l l  a s  t h e  tes t imony of 



Captain Martinez who t e s t i f i e d  tha t  Ryan said nothing. The 

Captain recalled tha t  Ryan pointed t o  the picture which was 

set-off a s  the man who shot h i s  mother. 

A s  previously noted approximately twenty-two hours 

elapsed between the time of the crime and Ryan's viewing of 

the  photographic ident i f icat ion,  during which time Ryan's 

description of the assai lant  was provided t o  Detective 

Goethe, pursuant to  her orders from Captain Martinez t o  

question the child. I t  is  inconceivable tha t  neither the 

lead Detectives or Captain Martinez were privy number to  the 

information by Detective Goethe. 

Based upon the above-referenced c r i t i e r i a  it is  evident t h a t  

Ryan's ident i f icat ion of the appellant cannot be re l ied upon and 

the ident i f icat ion m u s t  therefore be suppressed. 

Appellant would respectfully submit that  the photographic 

line-up was nothing more than a se l f - fu l f i l l i ng  prophecy of the 

Tampa Police Department. Curiously the a r re s t  warrant issued 

eight  hours before Ryan saw the photographic display contained 

the sworn statement tha t  Ryan had identif ied appellant as the 

assa i lan t .  



ARGUMENT I V  

THE TRIAL COURT ERRED I N  ALLOWING 
DETECTIVE REYNOLDS TO TESTIFY AS TO 

RYAN OSBORNE 'S OUT OF 
COURT IDENTIFICATION OF APPELLANT 

Should t h i s  Court suppress  t h e  photographic iden- 

t i f i c a t i o n  of a p p e l l a n t  by Ryan Osborne, then t h e  test imony 

o f  Detec t ive  Reynolds regarding Ryan's ou t  of c o u r t  iden- 

t i f i c a t i o n  must obviously  a l s o  be s t r i c k e n  a s  having no 

proper  p r e d i c a t e .  

However, even i f  t h e  a f o r e s a i d  i d e n t i f i c a t i o n  is  no t  

suppressed t h e  tes t imony of Detec t ive  Reynolds must b e  

d i sa l lowed because t h e r e  d i d  not  e x i s t  a  proper p r e d i c a t e  

f o r  t h e  admission of Detec t ive  Reynold ' s s ta tement .  

Although Ryan t e s t i f i e d  t h a t  he had seen a  photographic 

l ine-up from which he i d e n t i f i e d  t h e  "man who h u r t  h i s  mom", 

t h e r e  was never an oppor tun i ty  t o  p roper ly  cross-examine 

Ryan a s  t o  t h e  p r e - t r i a l  i d e n t i f i c a t i o n .  The Court 

r epea t ed ly ,  both be fo re  t r i a l  and dur ing t r i a l ,  refused t o  

a l low a p p e l l a n t  t h e  r i g h t  t o  examine Ryan a s  t o  t h e  conduc- 

t i o n  of t h e  photographic l ine-up (Vol. p. 1 

Ryan's  competency a s  a  wi tness  again becomes an i s sue .  

Not on ly  d id  Ryan i n i t i a l l y  i d e n t i f y  someone o t h e r  than t h e  

man he  had descr ibed  a s  t h e  a s s a i l a n t  b u t ,  on t h e  very day 

o f  h i s  in -cour t  test imony Ryan i d e n t i f i e d  an e n t i r e l y  d i f -  

f e r e n t  man a s  t h e  a s s a i l a n t .  Minutes l a t e r  Ryan s t a t e d  t h a t  

h e  r e c a l l e d  t h e  man who sho t  h i s  mother. 



Unlike,  S t a t e  v. Freber ,  366 So.2d 426 (F la .1978) ,  t h e  

i d e n t i f y i n g  wi tness  i n  t h i s  case was, f o r  a l l  purposes ,  una- 

v a i l a b l e  f o r  cross-examination a s  t o  t h i s  i s s u e .  

Add i t i ona l ly ,  i n  Freber ,  supra ,  t h e  wi tness  was n o t  c e r t a i n  

t h e  defendant  was t h e  man she had e a r l i e r  i d e n t i f i e d  due t o  

t h e  d e f e n d a n t ' s  d i f f e r e n t  h a i r  l eng th .  The wi tness  d i d  no t  

a t  t h e  next  oppor tun i ty ,  a s  d i d  Ryan, i d e n t i f y  an e n t i r e l y  

d i f f e r e n t  i n d i v i d u a l  a s  t h e  c u l p r i t ,  d e s p i t e  t h e  f a c t  t h a t  

h e  was shown t h e  same photographic  a r r a y  p rev ious ly  

d i sp l ayed  and when he  had a l r e a d y  had an oppor tun i ty  t o  view 

t h e  a p p e l l a n t  i n  t h e  c o u r t  room. 

Because Ryan was n o t  s u b j e c t  t o  cross-examination on t h e  

i s s u e ,  t h e  sugges t iveness  and r e l i a b i l i t y  of Ryan's ou t  of 

c o u r t  i d e n t i f i c a t i o n  of a p p e l l a n t  was no t  adequa te ly  t e s t e d .  

De tec t i ve  Reynold 's  tes t imony a s  t o  Ryan's i d e n t i f i c a t i o n  of 

a p p e l l a n t  w a s  improperly admit ted  a t  t r i a l .  



ARGUMENT V 

THE TRIAL COURT ERRED 
I N  FAILING TO SUPPRESS 
APPELLANT ' S STATEMENTS 

A p p e l l a n t  w a s  t a k e n  i n t o  c u s t o d y  t h e  moment h e  volun- 

t a r i l y  a r r i v e d  a t  t h e  I n d i a n  River  S h e r i f f ' s  O f f i c e .  H e  w a s  

n o t  a d v i s e d  of h i s  Miranda r i g h t s  by  t h e  o f f i c e r s  a t  I n d i a n  

Rive r  nor  was h e  i n i t i a l l y  adv i sed  of  h i s  Miranda r i g h t s  by 

t h e  Tampa p o l i c e .  A p p e l l a n t  w a s  t o l d  o n l y  t h a t  a h i t  and 

r u n  a c c i d e n t  i n  Tampa w a s  under  i n v e s t i g a t i o n  

F l a .  S t a t .  $901.16 r e q u i r e s  t h a t  an o f f i c e r  a r r e s t i n g  a 

s u s p e c t  p u r s u a n t  t o  a w a r r a n t  a d v i s e  him of  t h a t  f a c t  and 

t h e  r e a s o n s  f o r  arrest. Nothing less shou ld  be r e q u i r e d  

where a w a r r a n t  h a s  n o t  i s s u e d ,  b u t  t h e  s u s p e c t  h a s  been 

t a k e n  i n t o  c u s t o d y  on s p e c i f i c  c h a r g e s .  

I n  S t a t e  v. Madruqa-Jiminez, 485 So.2d 465 ( F l a .  3rd DCA 

1986 ) , t h e  d e f e n d a n t  ' s s t a t e m e n t s  w e r e  suppressed  because  

t h e  p o l i c e  f a i l e d  t o  n o t i f y  him a w a r r a n t  f o r  h i s  a r r e s t  had 

i s s u e d  and t h a t  t h e  c h a r g e  w a s  murder.  

I n  t h e  i n s t a n t  case, n o  w a r r a n t  had been i s s u e d  f o r  

a p p e l l a n t  a t  t h e  t i m e  h e  w a s  t a k e n  i n t o  c u s t o d y  b u t  t h e  

c h a r g e  was a l r e a d y  known. I t ,  t h e r e f o r e ,  a p p e a r s  t h a t  t h e  

o f f i c e r s  w e r e  r e q u i r e d  to  immedia te ly  a d v i s e  a p p e l l a n t  as t o  

t h e  correct r e a s o n  h e  w a s  h e l d  f o r  i n t e r r o g a t i o n  r a t h e r  than  

t o  mis lead  him by s t a t i n g  a f a r  less s e r i o u s  i n c i d e n t  was 

under  i n v e s t i g a t i o n .  A p p e l l a n t  invoked h i s  r i g h t  t o  s i l e n c e  

immedia te ly  upon b e i n g  adv i sed  t h a t  t h e  i n v e s t i g a t i o n  con- 



cerned a  murder. I t  i s  l o g i c a l  t h a t  a p p e l l a n t  would have 

invoked h i s  r i g h t  t o  counse l  a t  an e a r l i e r  t i m e  had h e  been 

adv i sed  of t h e  s e v e r i t y  of t h e  o f f ense .  

I n  t h e  i n s t a n t  c a s e  D e t e c t i v e s  Reynolds and M c A l l i s t e r  

began i n t e r r o g a t i n g  a p p e l l a n t  wi thou t  adv i s i ng  him of h i s  

r i g h t s  pu r suan t  t o  Miranda v.  Arizona,  384 U.S. 436; 86 

$5-Ct. 1602; 16 L.ED 2d 2694 (1966) .  A f t e r  complet ing some 

background ques t i on ing  a p p e l l a n t  was advised of r i g h t s  pur- 

s u a n t  t o  Miranda, supra .  Approximately one-half hour l a t e r  

a p p e l l a n t  asked t h e  o f f i c e r s  why he was being ques t ioned .  

A t  t h a t  p o i n t  a p p e l l a n t  was adv i sed  t h a t  the c a s e  involved a  

murder and t h a t  a  man f i t t i n g  h i s  d e s c r i p t i o n  was seen i n  

t h e  v i c i n i t y  o f  t h e  cr ime.  Appel lant  immediately i n d i c a t e d  

h e  d i d  n o t  wish t o  proceed f u r t h e r .  

D e t e c t i v e  M c A l l i s t e r  acknowledged t h a t  t h e  Defendant 

t e rmina t ed  t h e  i n t e r r o g a t i o n  by s t a t i n g  t h a t  h e  d i d  n o t  want 

t o  t a l k  any f u r t h e r .  Indeed t h e  formal i n t e r r o g a t i o n  ceased 

a t  t h a t  p o i n t  and D e t e c t i v e  Reynolds l e f t  t h e  room t o  make 

c e r t a i n  arrangements.  Neve r the l e s s ,  De t ec t i ve  McAl l i s t e r  i n  

an  admi t t ed  e f f o r t  t o  o b t a i n  an i n c r i m i n a t i n g  s t a t emen t  from 

t h e  a p p e l l a n t ,  adv i sed  the a p p e l l a n t  of a  c a se  which was 

d e s c r i b e d  a s  s i m i l a r  t o  t h e  one which a p p e l l a n t  was under 

i n v e s t i g a t i o n .  

Appe l lan t  was informed t h a t  t h e  o t h e r  c a s e  involt..ed a  

man who h i r e d  two peop le  t o  k i l l  h i s  wi fe .  The husband 

a t t empted  t o  s e t  up an a l i b i  by ask ing  a  number of peop le  



f o r  t h e  cr ime.  The d e a t h  p e n a l t y  was imposed f o r  t h a t  

o f f e n s e .  Appe l lan t  was t o l d  t h e  same t h i n g  had p robab ly  

happened i n  the i n s t a n t  c a s e ,  and it would be better t o  

speak now. (vol.  p. 1 

Appe l l an t  was then  t aken  to  be f i n g e r p r i n t e d  and pho- 

tographed ,  immediately a f t e r  which D e t e c t i v e  McAl l i s t e r  and 

Reynolds l e f t  f o r  Tampa. Appe l lan t  was r equ i r ed  t o  remain 

a t  t h e  S h e r i f f ' s  o f f i c e  where a few minutes  l a t e r  he  a l l e -  

g e d l y  made t h e  fo l lowing  comments. 

I f  I had known t h i s  was about  a  c o n t r a c t  k i l l i n g ,  I 
would have been on my way to  Mexico by now. (Ud. I1 
p .  135, Vol. X I I ,  p. 1848) .  

Somebody g o t  my t a g  number. There  was a w i tne s s .  
Hey, t h e y  g o t  m e .  I d o n ' t  have any th ing  a g a i n s t  
you guys. I know you g o t  a  job t o  do. (Vol.  11, 
p.  135, 137; Val. X I I ,  p. 1848) .  

I n  Edwards v. Arizona,  451 U.S. 477: 101 S.Ct. 1880; 68 

L.Ed. 2d 378 (1981) the United S t a t e s  Supreme Court une- 

qu ivocab ly  p r o h i b i t e d  p o l i c e  from con t i nu ing  wi th  any form 

o f  i n t e r r o g a t i o n  once a s u s p e c t  r e q u e s t s  counse l  o r  i nd i ca -  

t e s  h e  does  n o t  w i s h  t o  speak f u r t h e r .  

I n  Rhode I s l a n d  v. I n n i s ,  446 U.S. 291; 64 L.Ed. 2d 297; 

100 S.Ct. 1682 (1980) t h e  Court  exp la ined  t h a t  i n t e r r o g a t i o n  

w i t h i n  t h e  d i c t a t e s  o f  Miranda v. Arizona,  384 U.S. 436; 86 

S e c t .  1602; 16 L. Ed. 2694 (1966) i n c l u d e s  n o t  o n l y  exp re s s  

q u e s t i o n i n g  b u t  also i t s  f u n c t i o n a l  e q u i v a l e n t  which was 

d e f i n e d  t o  be any "word or a c t i o n s  on t h e  p a r t  o f  the 

p o l i c e . .  . ;ha t  t h e  p o l i c e  should know a r e  r e a sonab ly  l i k e l y  



t o  e l i c i t  an i n c r i m i n a t i n g  response  from t h e  su spec t "  U.S. 

F l o r i d a  c o u r t  h e l d  it be c o n s t i t u t i o n a l  e r r o r  when t h e  

o f f i c e r  cont inued ques t i on ing  t h e  su spec t  a f t e r  

acknowledging t h a t  t h e  defendant  appeared unce r t a in  about 

con t inu ing  t h e  i n t e r r o g a t i o n .  Bain vs.  S t a t e ,  440 So. 2d 

454 (F l a .  4 t h  DCA 1983) .  

Appe l lan t  who had been h e l d  i n  cus tody f o r  four  hours ,  

p r i o r  t o  being advised a s  t o  t h e  crime f o r  which he  was 

under i n v e s t i g a t i o n ,  was f r i gh t ened  by t h r e a t s  of  dea th  i n t o  

making s t a t emen t s  which t h e  t r i a l  c o u r t  should have 

suppressed a s  u n c o n s t i t u t i o n a l l y  ob ta ined .  Edwards v. 

Ar izona,  supra :  Anderson v. S t a t e  11 F.L.W. 914  l la. 2nd 

DCA A p r i l  1 8 ,  1986) ;  Neal v. S t a t e  9  F.L.LW. 1412 (F la .  5 t h  

DCA June 28, 1984) .  

I t  was a b s o l u t e l y  impermiss ib le  f o r  De t ec t i ve  

M c A l l i s t e r  t o  t h r e a t e n  a p p e l l a n t  wi th  t h e  s p e c t e r  o f  dea th .  

A p p e l l a n t ' s  s t a t emen t s  were i l l e g a l l y  ob t a ined ,  t h u s ,  

r e q u i r i n g  t h e  suppress ion  o f  a l l  s t a t emen t s  made by t h e  

a p p e l l a n t .  



ARGUMENT V I  

THE TRIAL COURT ERRED I N  ALLOWING 
THE WITNESS JACK WILLIAMSON TO TESTIFY 

Jack  Williamson, a p p e l l a n t ' s  s u p e r v i s o r  a t  Armel l in i  

F r e i g h t  Co., was c a l l e d  to  t h e  s t and  by t h e  S t a t e .  J u s t  

a f t e r  t h e  i n t r o d u c t o r y  q u e s t i o n s  were concluded and be fo re  

any s u b s t a n t i a l  answers were provided,  the Court a b r u p t l y  

r eques t ed  M r .  Williamson t o  s t e p  down ( V o l .  X I 1 1  p. 1968).  

The Court  f e l t  t h e  S t a t e  was improperly and r epea t ed ly  

a sk ing  a  l e ad ing  ques t i on  ( V o l . X I I 1 ,  p. 1969) .  Severa l  w i t -  

n e s s e s  l a t e r ,  t h e  s t a t e  was pe rmi t t ed  to  r e c a l l  M r .  

Williamson t o  t h e  s t and .  ( V o l .  X I I I ,  p. 2038 ). 

M r .  Williamson t e s t i f i e d  t h a t  i n  March of  1983, 

a p p e l l a n t  claimed h i s  l o s t  shaving k i t  from Williamson ' s 

o f f i c e  where it had been placed f o r  sa fekeep ing .  I n s i d e  t h e  

k i t  w a s  a s m a l l  dark  co lored  r evo lve r ,  f a c ing  down i n t o  the 

k i t .  Williamson d i d  no t  t a k e  t h e  weapon o u t  b u t  t e s t i f i e d  

anyway t h a t  t h e  gun appeared to  be a  .32 o r  a .38 Smith and 

Wesson r e v o l v e r  (Vol. X I I I ,  p. 2039-2040). On cross- 

examination M r .  Williamson r e l u c t a n t l y  s t a t e d  t h e  k i t  was 

found dur ing  t h e  t i m e  of  t h e  t r u c k e r ' s  s t r i k e  when t r u c k e r s  

were having t r o u b l e  i f  t hey  d i d  n o t  p r o t e c t  themselves (Vol. 

X I I I ,  p. 2045). 

F l a .  S t a t .  Sec t i on  90.403 p rov ides  f o r  t h e  exc lu s ion  of 

ev idence  i f  i t s  p r o b a t i v e  va lue  i s  outweighed by i t s  p re ju -  

d i c i a l  e f f e c t .  Where t h e  evidence sought t o  be in t roduced 



i s  u n f a i r l y  p r e j u d i c i a l  t h e  ev idence  may n o t  b e  admi t t ed .  

See  g e n e r a l l y ,  S t r a i g h t  v. S t a t e ,  397 So.2d 903 (F la .1981) ;  

Pa rke r  v . S t a t e , 3 8 9  So.2d 336 ( ~ l a . 4 t h  DCA 1 9 8 0 ) ,  approved 

408 So.2d 1037 (F la .1982) .  

Two r e l a t e d  o b j e c t i o n s  are made to  t h e  t e s t i m o n y  o f  

Wil l iamson:  (1) t h a t  t h e  C o u r t ' s  a c t i o n  i n  excus ing  t h e  

w i t n e s s  and i t s  later r e v e r s a l  o f  i t s  p o s i t i o n  i n  a l l o w i n g  

t h e  w i t n e s s  t o  t e s t i f y  had t h e  e f f e c t  o f  enhancing t h e  w i t -  

n e s s '  t e s t i m o n y  t h e r e b y  a t t a c h i n g  g r e a t e r  c r e d i b i l i t y  and 

impor tance  t o  t h e  w i t n e s s  and h i s  t e s t i m o n y  t h a n  w a s  

w a r r a n t e d  or would o t h e r w i s e  have  e x i s t e d  and ( 2 )  t h a t  t h e  

t e s t i m o n y  was i t s e l f  i n a p p r o p r i a t e ,  s p e c u l a t i v e  and u n f a i r l y  

p r e j u d i c i a l .  

A s  shown above,  t h e  w i t n e s s  t e s t i f i e d  t h a t  s e v e r a l  

months b e f o r e  t h e  o f f e n s e ,  h e  s a w  i n  a p p e l l a n t ' s  shaving  k i t  

what may have  been a Smith and Wesson .32 c a l i b e r  or .38 

c a l i b e r  weapon. Although t h e  w i t n e s s  owned s e v e r a l  guns ,  

t h e r e  w a s  no  i n d i c a t i o n  h e  w a s  an e x p e r t  i n  t h e  f i e l d  of  

f i r e a r m s .  The w i t n e s s  d i d  n o t  t a k e  t h e  weapon o u t  o f  t h e  

s h a v i n g  case f o r  close examinat ion .  T h e r e f o r e  h e  mere ly  

guessed  a t  i t s  b e i n g  a commonly owned weapon, a Smith and 

Wesson .32 o r  .38  c a l i b e r  gun. The t e s t i m o n y  a s  t o  t h e  t y p e  

o f  gun w a s  n o t  based  on p e r s o n a l  knowledge b u t  t h e  mere spe- 

c u l a t i o n  which may n o t  be t h e  basis  f o r  t e s t imony .  

Moreover, t h e r e  w a s  no  showing t h e  weapon seen  by  

Wil l iamson w a s  connected  o r  could  have  been connected  to  t h e  



crime. 

There was no evidence of any connection between the gun 

seen by Williamson and t he  weapon used i n  the  crime and 

indeed there  could be none. The b u l l e t  which k i l l e d  Cheryl 

Osborne was not f i r ed  from a  Smith and Wesson revolver (Vol. 

p. ) and in f a c t  may not  have been f i r e d  from a  .38 

ca l i be r  weapon. Thus Williamson's testimony was i r r e l evan t  

t o  the  case and, even i f  :onsidered t o  be re levant ,  had no 

probat ive value. The only value was t o  unduly prejudice the 

jury by showing t h a t  several  months before the  crime, 

appel lant  had access t o  a  weapon which may have been of the  

same ca l i be r  a s  the  murder weapon. The p re jud ic ia l  impact 

of t h i s  testimony requi res  t h a t  it be s t r icken from the 

record. 



ARGUMENT V I I  

THE TRIAL COURT ERRED I N  
IMPOSING A SENTENCE OF DEATH 

I n  t h e  s e n t e n c i n g  document t h e  t r i a l  c o u r t  s t a t e d  t h e r e  

w a s  proof  of  f o u r  ( 4 )  a g g r a v a t i n g  c i r c u m s t a n c e s  b u t  merged 

t h e  a g g r a v a t i n g  f a c t o r s  o f  robbery  and p e c u n i a r y  g a i n ,  

Provence vs .  S t a t e .  337 So.2nd 783 ( F l a . 1 9 7 6 ) c e r t  den. 431 

U.S. 969, t h u s  u l t i m a t e l y  f i n d i n g  t h r e e  ( 3 )  a g g r a v a t i n g  cir- 

cumstances:  t h a t  t h e  o f f e n s e  was committed while a p p e l l a n t  

w a s  engaged or w a s  an accompl ice r  i n  t h e  commission o f ,  o r  

an  a t t e m p t  t o  commit any robbery ,  r a p e ,  a r s o n ,  b u r g l a r y  or 

k idnapp ing ;  t h a t  t h e  f e l o n y  w a s  committed i n  a c o l d  c a l c u -  

l a t e d  and p r e m e d i t a t e d  manner w i t h o u t  any p r e t e n s e  o f  moral 

o r  l e g a l  j u s t i f i c a t i o n ;  and t h a t  t h e  crime was e s p e c i a l l y  

h e i n o u s ,  a t r o c i o u s  o r  c r u e l .  These a g g r a v a t i n g  c i rc . lmstan-  

ces were weighed a g a i n s t  one  m i t i g a t i n g  c i r cums tance :  t h a t  

t h e  a p p e l l a n t  had no s i g n i f i c a n t  h i s t o r y  o f  p r i o r  c r i m i n a l  

a c t i v i t y  ( V o l .  I11 p. 367)  F ind ing  " t h a t  i n s u f f i c i e n t  m i t i -  

g a t i n g  c i r c u m s t a n c e s  e x i s t  t o  outweigh t h e  a g g r a v a t i n g  cir- 

cumstances"  t h e  Honorable Harry  Lee Coe 111, imposed a 

s e n t e n c e  o f  d e a t h  by e l e c t r o c u t i o n  (Vol.  111, p. 369) .  

A p p e l l a n t  a s s e r t s  t h a t  t h e  lower c o u r t  e r r e d  i n  f i n d i n g  

any  a g g r a v a t i n g  c i r cums tance  because  none o f  t h e  a g g r a v a t i n g  

c i r c u m s t a n c e s  were proven beyond and t o  t h e  e x c l u s i o n  of  any 

r e a s o n a b l e  doubt .  S t a t e  v. Dixon. 283 So.2d 1 , 9  (F la .1973) ;  

W i l l i a m s  v.  S t a t e .  386 So. 2d 538,542 ( F l a .  1980 ) . 



I n  t h e  i n s t a n t  case, t h e  Cour t  r e l i e d  upon i d e n t i c a l  

f a c t s  t h a t  t h e  Defendant  g a i n e d  e n t r a n c e  t o  the home o f  t h e  

v i c t i m ,  and t h a t  t h e  d e f e n d a n t  asked  f o r  money.. . ( V o l  . 111, 

p .  363-64) t o  s u p p o r t  t h e  a g g r a v a t i n g  c i r c u m s t a n c e s  o f  t h e  

o f f e n s e  h a v i n g  been committed d u r i n g  a r o b b e r y  and f o r  pecu- 

n i a r y  g a i n .  The Cour t  c o r r e c t l y  r u l e d ,  t h a t  t h e s e  t w o  ( 2 )  

a g g r a v a t i n g  c i r c u m s t a n c e s  merge. Provence  v. S t a t e  337 

So.2d 783, 786 ( F l a .  1 9 7 6 ) .  The a n a l y s i s ,  however does n o t  

c o n c l u d e  a t  t h i s  p o i n t .  

Dur ing  t h e  s e n t e n c i n g  c h a r g e  c o n f e r e n c e ,  t h e  c o u r t  

e x p l i c i t l y  agreed'  w i t h  a p p e l l a n t ' s  c o u n s e l  t h a t  t h e r e  w a s  no  

p r o o f  wha t soeve r  t h a t  the o f f e n s e  was committed f o r  pecu- 

n i a r y  g a i n  ( V o l .  X I X ,  p. 2 7 5 3 ) ,  t h e r e b y  i n d i c a t i n g  t h a t  t h e  

s e n t e n c i n g  order p r e p a r e d  by t h e  S t a t e  is  n o t h i n g  more t h a n  

a rote o r d e r  r o u t i n e l y  s i g n e d  by t h e  Cour t  w i t h o u t  r e g a r d  t o  

i t s  own p r i o r  r u l i n g .  

T h e r e  h a v i n g  been no p r o o f  t h a t  t h e  crime w a s  committed 

f o r  p e c u n i a r y  g a i n  t h e r e  l i k e w i s e  c o u l d  h a v e  been no p roof  

t h a t  t h e  o f f e n s e  w a s  committed d u r i n g  t h e  commission o f  or 

a t t e m p t e d  commission o f  a r o b b e r y ,  and ,  t h e r e f o r e  t h i s  

a g g r a v a t i n g  c i r c u m s t a n c e  must f a i l .  Only t h e  u n c o r r o b o r a t e d  

i n h e r e n t l y  i n c r e d i b l e  t e s t i m o n y  o f  f i v e  ( 5 )  y e a r  o l d  Ryan 

Osborne s e r v e d  t o  imply t h a t  t h e  a s s a i l a n t  r e q u e s t e d  any 

money. The v i c t i m ' s  open change  p u r s e  is  no i n d i c a t i o n  

money w a s  s o u g h t .  T h e r e  e x i s t  m u l t i p l e  i n n o c e n t  r e a s o n s  f o r  

t h e  l o c a t i o n  of  t h e  w a l l e t ,  and t h e r e  h a s  been no showing 



t h a t  any  money or o t h e r  a r t ic les  o f  v a l u e  were t a k e n  from 

C h e r y l  Osborne .  R e f u t a t i o n  o f  Ryan ' s  t e s t i m o n y  is  found i n  

t h e  f a c t s  t h a t  the v i c t i m ' s  w a l l e t  was l e f t  i n  the  bathroom, 

t h e r e  w a s  n o  e v i d e n c e  any  money w a s  t a k e n  from it and her 

diamond r i n g  w a s  n o t  t a k e n ,  d e s p i t e  Ryan ' s  t e s t i m o n y  t h a t  

t h e  a s s a i l a n t  had t a k e n  t h e  r i n g  and p u t  it i n  h i s  pocke t .  

( R y a n ' s  d e p o s i t i o n  i n  e v i d e n c e  V o l .  X V I I ,  p. 2503) .  The 

C o u r t ' s  c o n c l u s i o n  tha t  no  f i n a n c i a l  g a i n  w a s  shown w a s  

correct. A s  a matter of  l a w ,  t h e  p r o o f  w a s  i n s u f f i c i e n t  t o  

p r o v e  t h a t  a r o b b e r y  had  o c c u r r e d .  K i m b l e r  v .  S t a t e ,  360 

So.2d 1270 ( F l a .  DCA 1978) :  Simmons v.  S t a t e ,  419 So.2d 

316 ,318  ( F l a .  1982 ) . Thus t h i s  a g g r a v a t i n g  f a c t o r  w a s  i m p r o -  

p e r l y  a p p l i e d .  

The C o u r t ' s  r e l i a n c e ,  as r e f l e c t e d  i n  t h e  s e n t e n c i n g  

document ,  on the d e f e n d a n t ' s  e n t r y  i n t o  the home, as a f a c -  

to r  t o  enhance  the s e n t e n c e  implies tha t  such  e n t r y  w a s  non- 

c o n s e n t u a l .  T h i s  i n t e r p r e t a t i o n  o f  t h e  f a c t s  w a s  e x p r e s s l y  

r e f u t e d  by  t h e  c o u r t s  d i r e c t e d  v e r d i c t  o f  a c q u i t t a l  on the 

b u r g l a r y  c h a r g e .  

S t a t e  v. Dixon, 283 So.2d 1 ( F l a .  1 9 7 3 )  sets the s t a n -  

d a r d  for d e f i n i n g  o f f e n s e s  which are e s p e c i a l l y  h e i n o u s  

a t r o c i o u s  and c r u e l .  Such an  act  must be a " c o n s c i o u s l e s s ,  

a p i t i l e s s  c r i m e  which i s  u n n e c e s s a r i l y  t o r t u o u s  to  t h e  

v i c t i m " .  T h e r e  i s  n o t h i n g  a b o u t  the  act  commit ted i n  the 

i n s t a n t  o f f e n s e  t o  se t  it a p a r t  from the norm o f  c a p i t a l  

f e l o n i e s .  I t  w a s  n o t  " u n n e c e s s a r i l y  t o r t u r o u s  t o  t h e  v i c -  



t im"  S t a t e  vs .  Dixon, supra .  Two shots were f i r e d  i n  r ap id  

success ion .  James Thornton heard  t h e  f i r s t  s h o t  a t  h i s  nex t  

door ne ighbo r ' s  driveway and immediately t h e r e a f t e r  he heard 

t h e  second s h o t .  Theref , : re ,  t h e r e  was no e s s e n t i a l  t ime l a g  

between t h e  t w o  s h o t s .  Moreover, evidence by Thorn ton ' s  

t e s t imony  a s  to  t h e  tim,ng of h i s  t r i p  a c r c s s  t h e  f i e l d  t o  

purchase  t h e  newspa'3er and h i s  t e s t imony  a.3 to  hea r ing  t h e  

s h o t s  v i r t u a l l y  immediately a f t e r  t h e  scream r e f l e c t  a  very  

s h o r t  t i n e  frame wi th  n w ~ i c :  t h e  e n t i r e  even t  occur red .  

There  was no extended per:'>d of s u f f e r i n g  and such s u f f e r i n g  

a s  d i d  occur was no t  beyond t h e  l e v e l  caused by an i n s t an -  

t aneous  dea th .  The movement from t h e  f r o n t  door i n t o  t h e  

bathroom of t h i s  ve ry  smal l  house took  a very  s l i g h t  amount 

o f  t i m e  and i s  o therwise  i r r e l e v a n t  t o  a s se s snen t  of t h e  

agg rava t i ng  f a c t o r s .  Facts t w o  and f i v e  concerning Ryan ' s 

hav ing  wi tnessed h i s  mother ' s  murder a r e  e s s e n t i a l l y  t h e  

s a m e  f a c t o r  and i s ,  i n  any even t ,  n o t  an i t e m  t o  cons ide r .  

T h i s  c o u r t  e x p r e s s l y  h e l d  t h a t  it is  t h e  s u f f e r i n g  of t h e  

v i c t i m ,  n o t  t h e  v i c t i m ' s  c h i l d  or w i tne s se s  which i s  t h e  

weighted f a c t o r .  Clark  v. S t a t e ,  443 So.2d 973,977 

( F l a .  1983) .  There was no conc lus ion  made a s  t o  whether t h e  

f i r s t  s h o t  w a s  t h e  non- fa ta l  f l e s h  wound t o  t h e  neck. D r .  

La rdz iba l ,  t h e  S t a t e ' s  e x p e r t  and t h e  county  medical exa- 

miner,  t e s t i f i e d  t h a t  he  w a s  unable t o  form an opinion a s  t o  

which s h o t  came f i r s t  (Vol. X I 1  p.1761). Even assuming 

arguendo t h a t  t h e  s u p e r f i c i a l  wound was t h e  f i r s t  t o  be 



i n f l i c t e d ,  the o t h e r  shot was immediate and caused i n s t a n -  

t aneous  d e a t h  (Vol.XI1 p.1761) The f a c t o r s  l i s t e d  t o  

s u b s t a n t i a t e  t h e  f i n d i n g s  suppo r t i ng  agg rava t i ng  c i rcumstan-  

c e s  "H" (he inous ,  a t r o c i o u s  and c r u e l )  and "J" ( c o l d ,  , c r u e l  

and p r emed i t a t ed )  were i d e n t i c a l  b u t  f o r  t\e one, i r r e l e -  

v a n t ,  a d d i t i o n a l  f a c t o r  l i s t e d  f o r  the f i n d i n g  t h a t  the 

f e lony  was committed i n  a c o l d ,  c a l c u l a t e d  premedicated 

manner. That  is " t h e  de fendan t  ga ined  e n t r a n c e  to  the home 

of Cheryl  Osborne, v i c t i m "  ( V o l .  111, p. 366) .  In  t h e  first 

i n s t a n c e  t h i s  f a c t o r  is  e s s e n t i a l l y  inc luded  i n  s e v e r a l  of  

t he  other f a c t o r s  l i s t e d .  Secondly,  that  the Defendant 

ga ined  e n t r a n c e  to  the home i s  i n  and of i tself  n o t  a f a c t  

t o  suppo r t  an agg rava t i ng  c i rcumstance .  Simmons vs .  S t a t e ,  

419 So.2d 316 (F l a .  1982) .  Moreover, and most impor t an t l y ,  

t h e  c o u r t  s p e c i f i c a l l y  found t h a t  there was no fo rced  e n t r y  

t o  the home when it d i r e c t e d  a v e r d i c t  of a c q u i t t a l  a s  t o  

the b u r g l a r y  charge  because e n t r y  was evidenced t o  be con- 

s e n t u a l  . A d d i t i o n a l l y ,  i n  d e p o s i t i o n  , Ryan 'Isborne h imse l f  

r e p o r t e d  t h a t  h i s  mother s a i d  "come i n "  (Depos i t ion  p. 7, 

1. 24 ) .  The  mere f a c t  t h a t  the cr ime occur red  i n  t h e  home 

i s  n o t  a f a c t  t o  suppo r t  an agg rava t i ng  c i rcumstance .  

The l e v e l  of p r emed i t a t i on  needed t o  suppo r t  the aggra- 

v a t i n g  c i rcumstance  of c o l d ,  c a l c u l a t e d  and premedi ta ted  i s  

h i g h e r  t han  t h a t  r e q u i r e d  t o  c o n v i c t  a defendan t  of  premedi- 

t a t e d  murder. T h e  murder must a l s o  be shown beyond any 

r e a s o n a b l e  doubt  t o  be c o l d ,  c a l c u l a t e d . .  . and w i t h o u t  any 



p r e t e n s e  of  moral j u s t i f i c a t i o n .  J e n t  vs.  S t a t e .  408 So.2d 

1024 (F l a .  1981) .  

I n  Cannady v. S t a t e ,  427 So.2d 2723 (F l a .  1983 ) ,  where 

t h e  v i c t i m  was s h o t  f i v e  ( 5 )  t imes  t h e  murder w a s  h e l d  no t  

t o  be committed i n  a  c o l d ,  c a l c u l a t e d  and premedi ta ted  

manner wi thou t  any p r e t e n s e  of  moral o r  l e g a l  j u s t i f i c a t i o n .  

I n  Mann v. S t a t e .  420 So.2d 578 (F l a .  1982) where a 1 0  

y e a r  o l d  g i r l  d i ed  from a s k u l l  f r a c t u r e ,  a f t e r  having been 

s tabbed  numerous t i m e s ,  t h e  murder w a s  h e l d  no t  t o  have been 

committed i n  a co ld ,  c a l c u l a t e d  and premedi ta ted  manner. 

Even i f  t r u e ,  t h e  p resence  of  Ryan Osborne, i s  n o t  an 

agg rava t i ng  f a c t o r .  I n  Mason v. S t a t e ,  438 So.2d 374 (F l a .  

1983) ,  the presence  of t h e  v i c t i m ' s  three c h i l d r e n ,  one of 

whom w a s  p r e s e n t  throughout  t h e  crime, was i n s u f f i c i e n t  to  

wa r r an t  a  f i n d i n g  of an agg rava t i ng  c i rcumstance .  

A s  i n  Peede v .S t a t e ,  474 So.2d 802 (F l a .  1985 ) ,  t h e  

Cour t  h e l d  t h e r e  w a s  s u f f i c i e n t  ev idence  of p remedi ta t ion  

b u t  there was no showing o f  t h e  he igh t ened ,  p remedi ta t ion ,  

c a l c u l a t i o n  o r  p lanning t h a t  must be proven t o  suppor t  a 

f i n d i n g  t h a t  t h e  murder w a s  c o l d ,  c a l c u l a t e d  and premedi- 

t a t e d .  

A s  t o  t h e  remaining f a c t s  used t o  suppor t  t h e  aggra- 

v a t i n g  c i rcumstances ,  t h e  S t a t e  makes repea ted  r e f e r r a l  to  

t h e  c h i l d ' s  p r e sence  a t  t h e  murder of  h i s  mother and 

t h e r e b y  appea r s  t o  p l a c e  hea r s ay  r e l i a n c e  upon t h i s  f a c t  i n  

s eek ing  to  s u b s t a n t i a t e  t h e  aggrava t ing  f a c t o r s .  However 



unfor tuna te  and t r a g i c  t h e  event ,  t h e  c h i l d ' s  presence is 

n o t  a  cons idera t ion .  I t  is  only  " t h e  e f f e c t  upon t h e  v ic t im 

h e r s e l f  t h a t  must  be considered".  Clark v. S t a t e ,  443 So.2d 

973 (F la .  1983). 

Moreover, o t h e r  p o i n t s  wi th in  t h e  f a c t s  l i s t e d  t o  

s u b s t a n t i a t e  t h e  aggravat ing f a c t o r s  a r e  no t  r e l e v a n t ,  

Although it i s  worth no t ing ,  a s  an a d d i t i o n a l  mi t iga t ing  

circumstance,  t h a t  t h e  c h i l d  was l e f t  unharmed d e s p i t e  h i s  

s t a t u s  a s  an eyewitness.  

The de fendan t ' s  l ack  of a  s u b s t a n t i a l  c r imina l  h i s t o r y  

was found t o  be a s t a t u t o r y  mi t iga t ing  f a c t o r  and appe l l an t  

would suggest  t h a t  an a d d i t i o n a l  mi t iga t ing  f a c t o r  is t h a t  

t h e  c h i l d  was l e f t  unharmed d e s p i t e  h i s  s t a t u s  a s  an eyewit- 

nes s .  

The aggravat ing circumstances were no t  proven beyond a  

reasonable  doubt. Assuming arguendo t h a t  one of t h e  aggra- 

va t ing  circumstances may s t and ,  s a i d  aggravat ing cir- 

cumstance does no t  outweigh t h e  mi t iga t ing  circumstances.  

The sentence of dea th  by e l e c t r o c u t i o n  must be vacated.  



CONCLUSION 

Based upon t h e  f o r e g o i n g  a rgumen t ,  s u p p o r t e d  by t h e  

c i r c u m s t a n c e s  and  a u t h o r i t i e s  c i t e d  t h e r e i n ,  a p p e l l a n t  would 

r e s p e c t f u l l y  r e q u e s t  t h a t  t h i s  Honorable  C o u r t  r e v e r s e  t h e  

c o n v i c t i o n  a n d  v a c a t e  t h e  s e n t e n c e  of  d e a t h  imposed  by t h e  

t r i  a1 c o ~ l r  t-. 
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