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STATELIEMT OF THE CASE 

A p p e l l a n t  w i l l  r e l y  o n  t h e  s t a t e m e n t  o f  t h e  c a s e  a s  

p r e s e n t e d  on p a g e s  1 t h r o u g h  5 of  t h e  i n i t i a l  b r i e f .  

STATEMENT OF THE FACTS 

A p p e l l a n t  w i l l  r e l y  on  t h e  s t a t e m e n t  o f  t h e  f a c t s  

i n c l u d i n g  a l l  s u b s e c t i o n s  a s  p r e s e n t e d  on p a g e s  6 t h r o u g h  39 

of  h i s  i n i t i a l  b r i e f .  



ARGUMENT I 

THE TRIAL COURT ERRED 
I N  DENYING APPELLANT'S EXPERT PSYCHOLOGIST 

SUFFICIENT TIIcIE TO EVALUATE RYAN OSBORNE 

I n  i t s  a n s w e r  b r i e f ,  t h e  S t a t e  a d d r e s s e s  o n l y  Dr. 

L o c k e y ' s  e x a m i n a t i o n  a n d  s o - c a l l e 6  t h e r a p y  t i m e  w i t h  Ryan 

Osborne.  C u r i o u s l y ,  a p p e l l e e  d o e s  n o t  e v e n  r e f e r  t o  t h e i r  

e x p e r t  p s y c h o l o g i s t ,  Dr. S i d n e y  M e r i n ' s  t i m e  w i t h  Ryan. 

The  c o u r t ' s  p r e j u d i c e  i s  r e f l e c t e d  i n  t h e  d i s p a r i t y  o f  

t i m e  e a c h  e x p e r t  w a s  p e r m i t t e d  t o  s p e n d  w i t h  t h e  c h i l d .  

Dr. B l a u  was  p e r m i t t e d  no  more t h a n  one  hou r  w i t h  Ryan. The 

s t a t e ' s  p s y c h o l o g i s t  ( o f  whom a p p e l l a n t  h a d  n o  p r i o r  

k n o w l e d g e  ) a n d / o r  h i s  s t a f f  s p e n t  a n  a b s o l u t e  min imum o f  

f o u r  h o u r s  w i t h  Ryan. The s t a t e  r e f e r r e d  e x p e r t  i n  c h i l d  

p s y c h i a t r y  s p e n t  a t  l e a s t  s i x t e e n  (16 )  h o u r s  w i t h  Ryan. The 

d i f f e r e n c e  i n  t i m e  allotment i s  ove rwhe lming  a n d  r e v e a l s  a  

f u n d a m e n t a l  l a c k  o f  f a i r n e s s .  

The p s y c h o l o g i c a l  e v a l u a t i o n  o f  Ryan under  t a k e n  by Dr. 

P l e r i n  w o u l a  t a k e  a  rninirnum o f  f o u r  h o u r s  t o  c o m p l e t e .  A s  

r e f e r e n c e d  i n  a p p e l l a n t ' s  i n i t i a l  b r i e f ,  R y a n  w a s  

a d m i n i s t e r e d  s i x  ( 6 )  t es t s .  The S tanford-Bine t -LM,  a l o n e ,  a  

t e s t  o f  g e n e r a l  i n t e l l i g e n c e ,  t a k e s  a  min imum o f  s i x t y  

m i n u t e s  t o  ' a n  a v e r a g e  o f  n i n e t y  m i n u t e s  t o  a d m i n i s t e r .  

Terman & M e r r i l l ,  S t a n f o r d - B i n s  I n t e l l i q e n c e  S c a l e ,  Form L- 

M Flanua l  fox T h i r a  R e v i s i o n ,  58 ( 1 9 7 3 ) .  T h u s  t h e  t i m e  

c l a i m e d  by t h e  S t a t e  w o u l d  b e  u s e d  e n t i r e l y  o n  t h i s  o n e  

exam. The WISC-R ( t J e c h s l e r  I n t e l l i g e n c e  S c a l e  f o r  c h i l d r e n )  



w h i c h  a l s o  m e a s u r e s  g e n e r a l  i n t e l l i g e n c e  i s  b a s e d  o n  t e n  

s u b t e s t s  and  g i v e s  i n f o r m a t i o n  a s  t o  s p e c i f i c  a p t i t u d e s  and 

a b i l i t i e s  t a k e s  a n  a v e r a g e  of  f i f t y  t o  seven ty - f  i v e  m i n u t e s  

t o  comple t e .  D. Wechs le r ,  Banual-Wisc-R, 54 (1974) 

T h e r e  a r e  s i x  ( 6 )  p o s s i b l e  s u b - t e s t s  c o m p r i s i n g  t h e  

p e r f o r m a n c e  s c a l e  of  t h e  wISC-R.  S i n c e  t h e  s p e c i f i c  s c a l e  

g i v e n  t o  Ryan is n o t  i n d i c a t e d ,  it c a n n o t  b e  d e t e r m i n e d  how 

l o n g  t h i s  t e s t  t o o k  b u t  i t  i s  o b v i o u s  t h a t  some  t ime  w a s  

u s e d . M  

A p p e l l e e  would n o t e  t h a t  under  o r d i n a r y  c i r c u m s t a n c e s  no 

f e w e r  t h a n  t e n ( l 0 )  of t h e  t w e l v e  (12) s u b t e s t s  of t h e  WISC-R 

a r e  t o  b e  g i v e n  when m a k i n g  a n  e v a l u a t i o n .  I t  i s  t h u s  

r a t h e r  c u r i o u s  t h a t  o n l y  one s c a l e  was u s e d . U  

The Peabociy P i c t u r e  Vocabulary  T e s t  d e s i g n e d  p r i m a r i l y  

t o  m e a s u r e  a  s u b j e c t ' s  r e c e p t i v e  h e a r i n g  v o c a b u l a r y  t a k e  

a p p r o x i l i ~ a t e l y  t w e n t y  minu tes .  I1 J .Mi tche l l f . l en t a1  E e a s u r e m e n t s  

Yearbook, p a g e  1123,  ( 9 t h  ed.1985). - 

The Draw A Pe r son  t e s t  t a k e s  a p p r o x i m a t e l y  t e n  m i n u t e s  

i d  Vol  I, p a g e  515. I t  i s  a p p a r e n t  t h a t  a  g r e a t  d e a l  more  -- 

t i n e  t h a n  t h a t  t o  which  t h e  S t a t e  a d m i t t e d  was u t i l i z e d  by 

t h e  S t a t e ' s  d o c t o r ,  e v e n  i f  o n e  m a k e s  t h e  e x t r a o r d i n a r y  

a s s u m p t i o n  t h a t  t h e  d o c t o r  d i d  no p e r s o n a l  i n t e r v i e w i n g  of  

t h e  c h i l d  a s  i s  normal  e v a l u a t i v e  p r a c t i c e .  

The S t a t e ' s  c o n s i s t e n t  a r g u m e n t  t h a t  t e s t i n g  a n d  

e v a l u a t i o n  would be  h a r m f u l  t o  t h e  c h i l d  i s  n o t  s u p p o r t e d  by 

t h e  s t a t e ' s  own a c t i o n s  i n  h a v i n g  t h e  c h i l d  e v a l u a t e d  by 

t h e i r o w n  e x p e r t s .  



A f t e r  The  s t a t e ' s  e x p e r t  e v a l u a t e d  Ryan,  t h e  c o u r t  

r u l e u  t h a t  D r .  B l a u  c o u l d  t e s t i f y  a t  t r i a l ,  p r o v i d e d  h e  d i d  

n o t  v o i c e  a n  o p i n i o n  a s  t o  t h e  c h i l d ' s  c r e d i b i l i t y .  Iiowever 

t h i s  r u l i n g  w a s  a l s o  u n d e r c u t  by t h e  c o u r t ' s  s a n c t i o n  o f  

d i s p r o p o r t i o n a t e  a c c e s s  t o  t h e  c h i l d .  The c o u r t  e f f e c t i v e l y  

d e n i e d  a p p e l l a n t  t h e  o p t i o n  of u s i n g  D r .  B l a u ' s  t e s t i m o n y  a t  

t r i a l  a s  it would have  been  mos t  e x t r a o r d i n a r y  f o r  d e f e n s e  

c o u n s e l  t o  a l l o w  a n  e x p e r t  w i t n e s s  who h a d  e x a m i n e u  t h e  

c h i l d  f o r  one  hour  t o  t e s t i f y  where  t h e  p o t e n t i a l l y  o p p o s i n g  

w i t n e s s e s  h a d  s e e n  t h e  c h i l d  f o r  f o u r  t o  s i x  h o u r s  a n d  

s i x t e e n  h o u r s ,  r e s p e c t i v e l y  and  where  t h e  w i t n e s s  c o u l d ,  due  

t o  c o u r t  imposed l i m i t a t i o n s ,  t e s t i f y  i n  g e n e r a l i t i e s  on ly .  

D e v e l o p m e n t a l l y ,  c h i l d r e n  a r e  n o t  s i m p l y  l i t t l e  a d u l t s .  

One s u b s t a n t i a l  d i f f e r e n c e  be tween  c h i l d  and  a d u l t  w i t n e s s e s  

i s  t h e  a c t u a l  p h y s i c a l  d e v e l o p m e n t  o f  c e r t a i n  a r e a s  o f  t h e  

b r a i n  s u c h  a s  t h e  t e r w a r y  ( s i c )  z o n e  w h i c h  i s  r e s p o n s i b l e  

f o r  s e q u e n t i a l  t h i n k i n g  n e c e s s a r y  t o  p r o p e r  r e c a l l .  The 

e i g h t h  c i r c u i t  h a s  n o t e d  t h a t  o r d i n a r y  j u r o r s  niay need h e l p  

i n  a s s e s s i n g  t h e  c r e d i b i l i t y  of  a d u l t  w i t n e s s e s  and t h a t  a n  

e x p e r t  may a i d  j u r o r s  by t e s t i f y i n g  a b o u t  s u c h  t h i n g s  a s  a  

c h i l d ' s  a b i l i t y  t o  s e p a r a t e  f a c t  f r o m  f i c t i o n  a s  l o n g  a s  t h e  

e x p e r t  d o e s  n o t  s t a t e  h i s  own o p i n i o n  a s  t o  t h e  w i t n e s s ' s  

b e l i e v a b i l i t y .  U n i t e d  S t a t e s  v. A z u r e ,  4 0  Cr.L.Rep. 2 0 2 5  

( 8 t h  C i r . 1 9 8 6 ) .  

A p p e l l a n t  d o e s  n o t  c o n t e n d ,  a s  t h e  s t a t e  c l a i m s ,  t h a t  

a l l  c h i l d r e n  who a r e  v i c t i m  o r  w i t n e s s  t o  a cr ime m u s t  

u n d e r g o  p s y c h o l o g i c a l  e v a l u a t i o n  p r i o r  t o  t e s t i f y i n g  a s  a  



w i t n e s s .  ( P a r e n t h e t i c a l l y ,  Ryan was n o t ,  a s  was r e f e r e n c e d  

b y  t h e  S t a t e ,  t h e  v i c t i m  o f  t h i s  crime.) I n  s u p p o r t  o f  

a p p e l l e e ,  a p p e l l a n t  w o u l d  p o i n t  o u t  t h a t  R y a n ' s  t e s t i m o n y  

" a s  t h e  s o l e  e y e w i t n e s s  t o  t h e  e v e n t "  was s o  " i m p o r t a n t  t o  

t h e  p r o s e c u t i o n  a n d  h i g h l y  d e t r i m e n t a l  t o  t h e  d e f e n s e "  t h a t  

i t s  e x c l u s i o n  would  n e c e s s a r i l y  r e s u l t  i n  a n  a c q u i t t a l  due  

t o  t h e  i n s u f f i c i e n c y  o f  t h e  e v i d e n c e .  T i b b s  v. S t a t e ,  3 9 7  

So.2d 1 1 2 0  ( F l a . 1 9 8 1 ) .  The  f a i l u r e  t o  a l l o w  a f u l l  

e v a l u a t i o n  o f  Ryan c a n n o t  b e  h a r m l e s s  e r r o r ,  Nor c a n  t h e  

c o u r t ' s  a c t i o n  i n  p e r m i t t i n g  t h e  s t a t e ' s  e x p e r t  w i t n e s s e s  

m u l t i p l e s  o f  t h e  t i m e  a l l o w e d  t h e  d e f e n s e  recommended e x p e r t  

b e  h a r m l e s s  e r r o r ,  

A p p e l l e e  n o t e s  a p p e l l a n t  h a d  s o u g h t  t o  h a v e  Ryan  

e v a l u a t e d  " e v e n  t h o u g h  h e  h a d  b e e n  e x a m i n e d  by a c h i l d  

p s y c h i a t r i s t ,  Dr. Lockey" .  The  v e r y  f a c t  o f  Dr. L o c k e y s  

c o n t a c t  w i t h  Ryan was a s t r o n g  c o n t r i b u t i n g  f a c t o r  t o  

s e e k i n g  a n  i n d e p e n d e n t  e v a l u a t i o n  o f  Ryan. S e e  N o t i o n  f o r  

P s y c h o l o g i c a l  E v a l u a t i o n  of Ryan Osborne  (Vol  I, p.117-126). 

A s s i s t a n t  S t a t e  A t t o r n e y  B a r b a r a  F l e i s h e r  r e f e r r e d  Ryan t o  

Dr .  L o c k e y  f o r  c o u n s e l i n g  a n d  p r e p a r a t i o n  f o r  t r i a l .  

T h u s ,  Ryan was o n c e  a g a i n  t h r u s t  i n t o  a s i t u a t i o n  w i t h  a  

p a r t y  who i f  n o t  b i a s e d  a t  t h e  o u t s e t  c l e a r l y  became so.  Dr 

L o c k e y  h e r s e l f  a d m i t t e d  t h a t  s h e  d i d  n o t  p o s s e s s  t h e  

n e c e s s a r y  c l u a l i f  i c a t i o n s  t o  o b j e c t i v e l y  e v a l u a t e  Ryan , s h e  

a d m i t t e d  t h a t  s h e  d i d  n o  s u b s t a n t i a l  e v a l u a t i o n  o f  Ryan , 
s h e  a d m i t t e d  s h e  r e l i e d  f o r  c e r t a i n  k e y  i n f o r m a t i o n  o n  

e x t r e m e l y  b i a s e d  p e o p l e  Ryan 's  g r a n d m o t h e r  and  f a t h e r )  a n d  



s h e  a d m i t t e d  t h a t  w i t h  t h e  e x c e p t i o n  o f  b a r e  bones  f a c t s  s h e  

d i d  n o t  l e a r n  t h e  d e t a i l s  o f  t h e  c a s e .  Thus s h e  had no f r a m e  

o f  r e f e r e n c e  w i t h i n  w h i c h  t o  j u d g e  R y a n ' s  memory o f  t h e  

e v e n t ,  t h e  a c c u r a c y  o f  h i s  r e c a l l  o r  i n d e e d  h i s  e m o t i o n a l  

h a n d l i n g  of  t h e  e v e n t s .  A l though  Ryan a l l e g e d l y  r e f u s e d  t o  

d i s c u s s  t h e  e v e n t  w i t h  D r .  Lockey h e  was a b l e  t o  t a k e  g r e a t  

p r i d e  i n  t e l l i n g  t h e  l a w y e r s  ( o b v i o u s l y  t h e  S t a t e  A t t o r n e y s )  

" t h e  s c a r y  s t o r y "  a s  i t  w a s  s o  named by  D r  Lockey .  G i v e n  

t h e  a c c e s s  o f  t h e  S t a t e s ' s  e x p e r t s  t o  t h e  c h i l d ,  t h e  c o u r t s  

l i m i t a t i o n  o f  D r .  B l a u ' s  e x a m i n a t i o n  o f  Ryan w a s  m o s t  

c e r t a i n l y  n o t  w i t h i n  t h e  s o u n d  j u d i c i a l  d i s c r e t i o n  o f  t h e  

c o u r t .  H a v i n g  r u l e d .  t h a t  a n  e x a m i n a t i o n  c o u l d  b e  made  it 

w a s  n e i t h e r  r e a s o n a b l e  n o r  a p p r o p r i a t e  f o r  t h e  c o u r t  t o  

i n t r u d e  upon  t h e  c r i t e r i a  a n d  e t h i c a l  c o n s i d e r a t i o n s  o f  

a n o t h e r  d i s c i p l i n e  i n  s e t t i n g  u n r e a s o n a b l e  l i m i t a t i o n s  i n  

t h e  c o n d u c t  t h e  e x a m i n a t i o n  ( s ee  R-1343 ,2367-2401) .  The 

c o u r t ' s  d i s c r e t i o n  may n o t  b e  e x e r c i s e d  i n  s u c h  a  manner a s  

t o  f a v o r  o n e  p a r t y  t o  t h e  d e c i d e d  d e t r i m e n t  o f  t h e  o t h e r  

r e s u l t i n 9  i n  a n  e s s e n t i a l  l a c k  of  f a i r n e s s  i n  t h e  l i t i g a t i o n  

p r o c e s s .  

The u n f a i r n e s s  o f  t h i s  s i t u a t i o n  i s  f u r t h e r  e v i d e n c e  by 

t h e  f a c t  t h a t  w e r e  t h e  e x p e r t s  t o  b e  c a l l e d  a t  t r i a l  t h e  

s t a t e  h a d  a c c e s s  t o  t w o  a l l e g e d l y  e x p e r t  w i t n e s s e s ,  D r .  

L o c k e y  & D . r  b I e r i n  who h a d  e a c h  s p e n t  m u l t i p l e  h o u r s  w i t h  

Ryan a g a i n s t  a p p e l l a n t ' s  o n e  w i t n e s s  who was l i m i t e d  t o  a  one  

hou r  p e r s o n a l  e v a l u a t i o n  of Ryan. 

A p p e l l a n t  r e m i n d s  t h e  c o u r t  a n d  a p p e l l e e  t h a t  



a p p e l l a n t  w a s  n o t  s e e k i n g  a  p r i v a t e  e v a l u a t i o n  o f  Ryan f o r  

a p p e l l a n t s  p r i v a t e  u s e .  I n  t h e  i n t e r e s t s  o f  j u s t i c e  a n d  

f a i r n e s s  a p p e l l a n t  s o u g h t  a n  e v a l u a t i o n  by a  q u a l i f i e d  

e x p e r t  f o r  p r e s e n t a t i o n  t o  t h e  c o u r t  a n d  a l l  p a r t i e s .  

T h e r e f o r e  had  t h e  i n f o r m a t i o n  a c q u i r e d  n o t  been  h e l p f u l  t o  

t h e  d e f e n d a n t ,  t h e  d e f e n d a n t  would s t i l l  have  been  bound by 

h i s  p r e v i o u s  r e q u e s t  f o r  t h e  r e s u l t s .  

The  S t a t e  c o n t e n t s  t h a t  Dr. B l a u  w a s  a p p a r e n t l y  n o t  

a b l e  t o  p r e s e n t  a n y  p r o b l e m s  c o n c e r n i n g  Ryan's  competency  a s  

a  w i t n e s s .  A p p e l l a n t  r e f e r s  t h e  S t a t e  t o  Dr .  B l a u ' s  

s t a t e m e n t  t h a t  h e  c o u l d  n o t  w i t h i n  t h e  t i m e  l i m i t a t i o n  

p e r f o r m  a  f u l l  e v a l u a t i o n a n d  t h a t  t o  E ~ r e t e n d t o  d o  s o  w o u l d  

b e  a n  a b r o g a t i o n  o f  h i s  p r o f e s s i o n a l  a n d  e t h i c a l  

o b l i g a t i o n s .  Any o m i s s i o n  i s  n o t  d u e  t o  a n  a d m i s s i o n  o f  

R y a n ' s  c o i n p e t e n c y  b u t  i s  c a u s e d  by  t h e  c o u r t  i m p o s e d  t i m e  

l i m i t a t i o n s .  S i m p l y  s t a t e d ,  Dr. B l a u  w a s  n o t  g i v e n  t h e  

o p p o r t u n i t y  t o  e v a l u a t e  w h e t h e r  t h e r e  w e r e  s p e c i f i c  p r o b l e m s  

w i t h  Ryan. H e  was a b l e  t o  t e s t i f y  t o  and  c i t e d  s u p p o r t  f o r  

t h e  p r e m i s e  t h a t  t h e  t e s t i m o n y  o f  a n  a v e r a g e  f i v e  o r  s i x  

y e a r  o l d  w i t n e s s  c a n n o t  b e  presumed compe ten t .  

The  a b i l i t y  t o  e f f e c t i v e l y  c r o s s - e x a m i n e  Ryan w a s  

p e r h a p s  t h e  mos t  i m p o r t a n t  e l e m e n t  of a p p e l l a n t ' s  d e f e n s e .  

The  e v i d e n c e  o f  p s y c h i a t r i c  p r o b l e m s  o r  i n  t h i s  c a s e  t h e  

i m p a c t  of p s y c h o t r a u m a  on  a n  i n f a n t  w i t n e s s  o r  t h e  mere f a c t  

o f  t h e  w i t n e s s e s  i n f a n c y  i s  n o t  r e l e v a n t  o n l y  t o  a n  a t t a c k  

o n  t h e  c r e d i b i l i t y  o f  a  w i t n e s s  a s  t h e  S t a t e  c l a i m s .  The 

i n f o r m a t i o n  a l s o  u n d e r l i e s  t h e  a b i l i t y  t o  d e t e r m i n e  t h e  



w i t n e s s e s  l e g a l  competence .  A p p e l l a n t  s t r o n g l y  d e n i e s  t h a t  

h i s  r e a s o n i n g  w o u l d  n e c e s s a r i l y  l e a d  t o  t h e  p s y c h o l o q i c a l  

e x a m i n a t i o n  o f  a l l  v i c t i m s  a n d  w i t n e s s e s  t o  t r a u m a t i c  

e v e n t s .  A p p e l l a n t  h a s  n e v e r  s u g g e s t e d  s u c h  a  p r o c e d u r e .  I n  

t h e  i n s t a n t  c a s e  a p p e l l a n t  d e l i n e a t e d  s p e c i f i c  r e a s o n s  f o r  

t h e  r ec lues t ed  e v a l u a t i o n  of Ryan. A p p e l l a n t  u o e s  n o t  r e c a l l  

any  i n d i c a t i o n  g i v e n  by D r  l 4e r in  were e s s e n t i a l  and  f o r  t h a t  

m a t t e r  i f  h e  dic i  t h a t  D r .  B l a u  f e l t  t h e  t e s t s  a d m i n i s t e r e 6  

by D r .  M e r i n  a n d  h i s  s t a f f  were e s s e n t i a l .  B u t ,  e v e n  

a s s u m i n g  a r g u e n d o  t h a t  s u c h  a  s t a t e m e n t  was  made, it is  n o t  

i n d i c a t i v e  of  h i s  a c c e p t a n c e  o f  t h e  t e s t  r e s u l t s  o b t a i n e d  by 

o t h e r s  n o r  o f  a  c o n c l u s i o n  t h a t  t h e  t e s t s  g i v e n  c o m p r i s e d  a  

f u l l  e v a l u a t i v e  p r o c e d u r e .  The d e p o s i t i o n  t a k e n  o f  Ryan 

p r i o r  t o  t h e  s t a t e ' s  f u l l  p r o d u c t i o n  o f  d i s c o v e r y  m a t e r i a l s  

a n d  p r i o r  t o  t h e  e v a l u a t i o n  o f  Ryan w a s  n o t  a  s u f f i c i e n t  

s u b s t i t u t e  f o r  s a i d  e v a l u a t i o n .  The d e f e n d a n t  was  s e v e r e l y  

p r e j u d i c e d  i n  o b t a i n i n g  a n  a p p r o p r i a t e  e v a l u a t i o n  o f  t h e  

c h i l u  a n d  t h u s  s e v e r e l y  p r e j u d i c e d  i n  h i s  a b i l i t y  t o  

c h a l l e n g e  t h e  c h i l d s  c o m p e t e n c y  a n d  o f  c o u r s e  u l t i m a t e l y  

p r e j u d i c e  t o  t h e  u e f e n d a n t  i n  h i s  a b i l i t y  t o  e f f e c t i v e l y  

c r o s s e x a m i n e  t h e  c h i l d .  

The c o u r t ' s  d e n i a l  o f  a  f u l l  e v a l u a t i o n  o f  Ryan Osborne  

was a n  a b u s e  of  d i s c r e t i o n  r e s u l t i n g  i n  a  d e n i a l  t o  a p p e l l a n t  

o f  h i s  r i g h t  t o  c o n f r o n t  t h e  w i t n e s s e s  a g a i n s t  h im .  The  

S i x t h  Amendment t o  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  g u a r a n t e e s  

a n  a c c u s e d  i n  a  c r i m i n a l  p r o s e c u t i o n  t h e  r i g h t  t o  c r o s s -  

examine  a d v e r s e  w i t n e s s e s .  U n i t e d  S t a t e s  v. Domina, 784 F2d. 



1361,1365 ( 9 t h  Cir.1986) c i t i n g  t o  Dav i s  v. A laska ,  415 U.S. 

308,  94 S.Ct 1105,  39 LEd. 2d 347 ( 1 9 7 4 ) .  

The c o u r t ' s  r u l i n g  e f f e c t i v e l y  d e n i e d  a p p e l l a n t  t h e  

a b i l i t y  t o  e v a l u a t e  a n d t e s t  R y a n ' s  s u s c e p t i b i l i t y t o  

i n f l u e n c e ,  p r e s s u r e  o r  i n t i m i d a t i o n ,  h i s  a b i l i t y  t o  

d i f f e r e n t i a t e  f a c t  f rom f a n t a s y ,  h i s  a b i l i t y  t o  a c c u r a t e l y  

p e r c e i v e  e v e n t s  o r  a t  l e a s t  t h i s  e v e n t  a n d  h i s  a b i l i t y t o  

a c c u r a t e l y  r e l a t e  t h e  e v e n t s .  

T h a t  t h e  c o u r t ' s  d i s c r e t i o n  was  n o t  a p p r o p r i a t e l y  

e x e r c i s e 6  i s  d i s c l o s e d  by t h e  a l l o w a n c e  of t hemore  e x t e n s i v e  

s t a t e  c o n t a c t  w i t h  t h e  c h i l d .  

The r e s u l t s  o f  t h i s  a b u s e  o f  d i s c r e t i o n  m a n d a t e s  t h e  

e x c l u s i o n  o f  R y a n ' s  t e s t i m o n y  a n d  t h e  r e v e r s a l  o f  

a p p e l l a n t ' s  c o n v i c t i o n .  



ARGUMENT I1 

THE TRIAL COURT ABUSED ITS 
DISCRETION I N  R U L I N G  RYAN 

OSBORNE A COMPETENT WITNESS 

A p p e l l a n t  h a s  no  a r g u m e n t  w i t h  t h a t  p a r t  o f  t h e  l a w  

w h i c h  h o l d s  t h a t  a  c h i l d  who i s  a b l e  t o  o b t a i n  " j u s t  

i m p r e s s i o n s "  o f  t h e  e v e n t  a n d  who i s  a b l e  t o  c o r r e c t l y  

r e l a t e  t h a t  which h e  h a s  o b s e r v e d  i s  compe ten t  t o  t e s t i f y .  

The d i f f i c u l t y  i n  d e t e r m i n i n g  a n  i n f a n t  w i t n e s s '  

c o m p e t e n c y  t o  t e s t i f y  i s  n o t  i n  t h e  m a g i c  w o r d s  o r  

c o n c l u s o r y  s t a t e m e n t s  a s  t o  who i s  c o m p e t e n t  b u t  is ,  r a t h e r ,  

i n  t h e  e s t a b l i s h m e n t  of  t h e  s p e c i f i c  c r i t e r i a  l e a d i n g  t o  t h e  

" m a g i c  w o r d s "  a n d  i n  t h e  e v a l u a t i o n  o f  t h e  i n d i v i d u a l  

w i t n e s s  a s  t o  e a c h  of t h e  r e l e v a n t  c r i t e r i a .  

A s  t o  t h e  s p e c i f i c  c a s e  b e f o r e  t h i s  c o u r t ,  a p p e l l a n t ' s  

a r g u m e n t  i s  p r e c i s e l y  t h a t  t h e  v a r y i n g  v e r s i o r l s  o f  e v e n t s  

r e l a t e d  b y  R y a n  c a s t  g r a v e  d o u b t  u p o n  w h e t h e r  R y a n  

a c c u r a t e l y  p e r c e i v e d  t h e  e v e n t s .  A p p e l l a n t  c o n t e n d s  t h a t ,  

a t  b e s t ,  Ryans p e r c e p t i o n s  were  f a u l t y  and /o r  h e  was u n a b l e  

t o  a c c u r a t e l y  r e c a l l  a n d  r e l a t e  t h e  e v e n t .  I i o r e o v e r ,  

A p p e l l a n t  s u b m i t s  t h a t  t h e  c i r c u m s t a n c e s  o f  t h i s  c a s e  

i n d i c a t e  t h a t  i n e v i t a b l y ,  Ryan w a s  s u b j e c t  t o  s u g g e s t i o n ,  

s t a t e m e n t  and  m a n i p u l a t i o n ,  i n t e n t i o n a l  and  u n i n t e n t i o n a l ,  

by o t h e r s .  

I f  Ryan's i n i t i a l  r e c i t a t i o n  o f  t h e  e v e n t s  a r e  a c c e p t e d  

a s  w h o l l y  a c c u r a t e  t h e n  i t  i s  i l l o g i c a l  & i n c o n g r u o u s  t o  

b e l i e v e  t h a t  t h e  o n l y  m a j o r  e r r o r  made w a s  i n  h i s  i n i t i a l  



d e s c r i p t i o n  o f  t h e  a s s a i l a n t .  I f  i t  i s  b e l i e v e d  t h a t  Ryan 

was  i n a c c u r a t e  i n  h i s  r e c o l l e c t i o n  a n d  r e c i t a t i o n  t h e n  he  

obv iou ly  canno t  be a  competent  w i t n e s s .  

I n  Shuh le r  v. PJainwriqht,  491 F.2d 1213 ( 5 t h  Cir.1974) t h e  

c o u r t  s t a t e d  t h a t  t h e  t r i a l  c o u r t ,  " i n  i t s  d i s c r e t i o n ,  may 

h e a r  ev idence  f  ram d o c t o r s  a c q u a i n t a n c e s  o r  o t h e r  s o u r c e s  

c a l c u l a t e d  t o  l e a d  t o  a  c o r r e c t  a p p r a i s a l  of t h e  competency 

of t h e  wi tness ."  (emphasis  added) A p p e l l a n t  draws a t t e n t i o n  

t o  t h e  use  of t h e  p h r a s e  " c o r r e c t  a p p r a i s a l  of t h e  w i t n e s s "  

I f  t h e  c o u r t ' s  a p p r a i s a l  is  n o t  c o r r e c t  a  g rave  m i s c a r r i a g e  

o f  j u s t i c e  i s  l i k e l y  t o  o c c u r .  I t  c o u l d  c o s t  a  man h i s  

l i f e .  

A l t h o u g h ,  i t  i s  w i t h i n  t h e  c o u r t ' s  d i s c r e t i o n  

t o  d e t e r m i n e  w h e t h e r  a n  i n f a n t  w i t n e s s  i s  c o m p e t e n t  t o  

t e s t i f y ,  a p p e l l a n t  a s s e r t s  t h a t  such d i s c r e t i o n  is abused 

w h e r e  t h e  c o u r t  makes  s u c h  a  d e c i s i o n  i n  a  v o i d ,  i .e.  w h e r e  

t h e  c o u r t  f a i l s  t o  o b t a i n  t h e  a p p r o p r i a t e  i n f  o r n a t i o n  upon 

w h i c h  t o  b a s e  i t s  d e c i s i o n .  PJhere i n d i c a t i o n  i s  made, a  

p s y c h o l o g i c a l  e x a m i n a t i o n  of t h e  w i t n e s s  and r e p o r t  t o  t h e  

c o u r t  shou ld  be made. 

I n  t h e  c a s e  a t  h a n d ,  t h e  c o u r t  e x e r c i s e d  a  f o r m  of  

s e m i - d i s c r e t i o n .  The c o u r t  g r a n t e d  a p p e l l a n t ' s  Plotion f o r  

P s y c h o l o y i c a l  E v a l u a t i o n  of t h e  Eyewi tness  Ryan Osborne, b u t  

t h e n  e f f e c t i v e l y  t r a v e r s e d  i t s  own d e c i s i o n  by s e v e r e l y  

l i m i t i n g  t h e  e x a m i n a t i o n  t o  t h e  p o i n t  where a  comprehensive  

p r o f e s s i o n a l  e x a m i n a t i o n  of t h e  w i t n e s s  c o u l d  n o t  be made. 

Dr. T h e o d o r e  B l a u ,  a p p e l l a n t ' s  s u g g e s t e d  e x p e r t  w i t n e s s ,  



a d v i s e d  t h e  c o u r t  t h a t  t h e  l i m i t a t i o n  would  i n h i b i t  h i s  

a b i l i t y  t o  thorough ly  e v a l u a t e  t h e  c h i l a  t h e r e b y  p r e v e n t i n g  

h im f r o m  o f f e r i n g  a  p r o f e s s i o n a l l y  e t h i c a l  o p i n i o n .  The 

t i m e  l i m i t a t i o n  i m p o s e d  by t h e  c o u r t  w a s  t a n t a m o u n t  t o  a 

d e n i a l  of a c c e s s .  

I n  o r d e r  t o  p r o p e r l y  d e t e r m i n e  w h e t h e r  a  c h i l d  i s  

c o m p e t e n t  t o  t e s t i f y ,  t h e  i m p a c t  of  t h e  e v e n t s  i n  q u e s t i o n ,  

t h e  c i r c u m s t a n c e s  of t h e  c h i l d ' s  envi ronment ,  i n c l u d i n g  t h e  

p e o p l e  around him, and t h e  c h i l d ' s  e m o t i o n a l  s t a t u s  w e l l  a s  

t h e  s t a n d a r d  c r i t e r i a  of a g e ,  i n t e l l i g e n c e  a n d  t h e  a b i l i t y  

t o  a c c u r a t e l y  c o m m u n i c a t e  a c c u r a t e  p e r c e p t i o n s  n e e d  t o  b e  

e v a l u a t e d .  

A s t a t e  o f  t h e  a r t  p s y c h o l o g i c a l  e v a l u a t i o n  s h o u l d  be  

r e l i e d  upon f o r  gu idance  i n  d e t e r m i n i n g  whether  a  c h i l d  of 

q u e s t i o n a b l e  c o m p e t e n c y  i s  a c t u a l l y  c o m p e t e n t  t o  t e s t i f y .  

The c h i l d ' s  a g e  a l o n e  o r  e v e n  raw i n t e l l i g e n c e  a r e  n o t  

s u f f i c i e n t  i n  t h e m s e l v e s  t o  l e a d  t o  a n  a p p r o p r i a t e  

e v a l u a t i v e  c o n c l u s i o n  a b o u t  a  c h i l a ' s  competency t o  t e s t i f y .  

Whi le  e x t r e m e l y  low i n t e l l i g e n c e  might  d i s q u a l i f y  anyone a s  

a  w i t n e s s ,  a v e r a g e  o r  above a v e r a g e  i n t e l l i g e n c e  r e f l e c t s  

n o t h i n g  more t h a n  a  p o t e n t i a l  t o  be a  competent  w i t n e s s .  

A d d i t i o n a l l y  t h e  d e f i n i t i o n s  a t t a c h e d  t o  c e r t a i n  of t h e  

c r i t e r i a  n e e d  t o  b e  m o r e  a d e q u a t e l y  d e f i n e d .  For  e x a m p l e  

t h e  " s e n s e  of  m o r a l  o b l i g a t i o n "  r e q u i r e d  of  a  c o m p e t e n t  

w i t n e s s  may n o t  f o r ,  a  c h i l d ,  be  a  s i m p l e  d i s c e r n m e n t  of  

r i g h t  f r o m  w r o n g .  F o r  a  c h i l d ,  a t t u n e d  t o  m e e t i n g  a  

p a r e n t ' s  e x p e c t a t i o n s  r a t h e r  t h a n  t h o s e  of  s o c i e t y  i n  



g e n e r a l ,  t h e  m o r a l  o b l i g a t i o n  u n d e r s t o o d  by t h e  c h i l d  may b e  

a n  o b l i g a t i o n  t o  p l e a s e  h i s  p a r e n t s .  A c h i l d ' s  s e n s e  of  

r i g h t  o r  wrong is, a f t e r  a l l ,  d e t e r m i n e d  i n  mos t  i n s t a n c e s ,  

by  w h a t  t h e i r  p a r e n t s  ( o r  a u t h o r i t y  f i g u r e s  e x p e c t ) .  The  

b e s t  e x a m p l e  o f  t h i s  i s  Dr. L o c k e y ' s  r e v e l a t i o n  t h a t  Ryan  

t o o k  p r i d e  i n  t e l l i n g  t h e  " s c a r y  s t o r y " .  Only t h e  knowledge  

t h a t  h e  was  e f f e c t i v e l y  m e e t i n g  s o n e o n e ' s  e x p e c t a t i o n s  c o u l d  

h a v e  g i v e n  Ryan t h a t  s e n s e  of  p r i d e .  

The  e s s e n t i a l  p r e j u d i c e  t o  a p p e l l a n t  c a u s e d  by t h e  

c o u r t ' s  r u l i n g  i s  f u r t h e r  r e f l e c t e d  i n  t h e  d i s p a r i t y  o f  

t ime  e a c h  e x p e r t  w a s  p e r m i t t e d  t o  s p e n d  w i t h  t h e  c h i l d .  

D r .  B l au  was p e r m i t t e d  no more t h a n  one  h o u r  w i t h  Ryan. The 

s t a t e ' s  p s y c h o l o g i s t  ( o f  whom a p p e l l a n t  h a d  n o  p r i o r  

knowledge  ) a n d / o r  h i s  s t a f f  s p e n t  a  minimum of  h o u r s  w i t h  

Ryan. T h e  s t a t e  r e f e r r e d  e x p e r t  i n  c h i l d  p s y c h i a t r y  s p e n t  

a t  l e a s t  s i x t e e n  ( 1 6 )  h o u r s  w i t h  Ryan. The d i f f e r e n c e  i n  

t ime a l l o t m e n t  i s  o v e r w h e l m i n g  a n d  r e v e a l s  a  f u n d a m e n t a l  

l a c k  of f a i r n e s s .  

A p p e l l e e  n o t e s  t h e  c o u r t  d i d  h e a r  t e s t i m o n y  f r o m  D r .  

B l a u ,  h o w e v e r ,  t h e  c o u r t ' s  i n f o r m a t i o n  w a s  l i m i t e d  by  t h e  

f a c t  t h a t  t h e  t e s t i m o n y  was i n c o m p l e t e  b e c a u s e  D r .  B l a u  had  

n o t  been  p e r m i t t e d  t o  make a  f u l l  e v a l u a t i o n  of t h e  w i t n e s s .  

A p p e l l a n t  r e s p e c t f u l l y  s u g g e s t s  t h a t  t h e  b e t t e r  p r a c t i c e  

w o u l d  b e  f o r  t h e  t r i a l  j u d g e  t o  b e c o m e  a c q u a i n t e d  w i t h  t h e  

a p p r o p r i a t e  p s y c h o l o g i c a l ,  a s  w e l l  a s  l e g a l  c r i t e r i a  by 

wh ich  t o  j udge  t h e  compe tency  of a n  i n f a n t  w i t n e s s .  A s  i n  



o t h e r  m e d i c a l  o r  t e c h n i c a l  e v a l u a t i o n s ,  t h e  l e g a l  c r i t e r i a  

f o r  d e t e r m i n i n g  t h e  competency  o f  a  w i t n e s s  s h o u l d  u t i l i z e  

t h e  b e s t  s t a t e  o f  t h e  a r t  e v a l u a t i o n s  a n d  c o n c l u s i o n s  t h e  

f i e l d  of p sycho logy  c a n  o f f e r .  

Whi l e  t e s t i f y i n g  t h a t  Ryan d i d  a p p e a r  t o  be  a n  a v e r a g e  

c h i l d  f o r  h i s  a g e ,  D r .  B l a u  p o i n t e d  o u t  t h a t  a n  a v e r a g e  

c h i l d  f i v e  t o  s i x  y e a r s  o f  a g e  c a n n o t  b e  p r e s u m e d  t o  b e  a  

c o m p e t e n t  w i t n e s s .  A s  p o i n t e d  o u t  i n  A p p e l l a n t ' s  i n i t i a l  

b r i e f ,  no  o p p o s i n g  e x p e r t  t e s t i m o n y  w a s  p r e s e n t e d  by t h e  

s t a t e  y e t  t h e  c o u r t  c h o s e  t o  i g n o r e  D r .  D l a u ' s  e x p e r t  

t e s t i m o n y  i n  d e f e r e n c e  t o  t h e  o u t u a t e d  a n d  i n a d e q u a t e  

q u e s t i o n s  which  have  t r a d i t i o n a l l y  been used. 

Ryan's o v e r w h e l m i n g l y  i n c o n s i s t e n t  s t a t e m e n t s  do  n o t ,  

a s  t h e  S t a t e  s u g g e s t s ,  b e a r  o n l y  o n  h i s  c r e d i b i l i t y .  They  

a l s o  b e a r  o n  h i s  c o m p e t e n c y .  I t  i s  l u d i c r o u s  t o  s u g g e s t  

t h a t  t h e  m u l t i p l e  i n c o n s i s t e n t  s t a t e m e n t s  d o  n o t  c a s t  d o u b t  

o n  R y a n ' s  a b i l i t y  t o  t e s t i f y  a c c u r a t e l y  

a n d / o r  h i s  a b i l i t y  t o  a c c u r a t e l y  r e c a l l  a n d  r e c i t e  t h e  

e v e n t s  i n  q u e s t i o n .  Because  t h e  i n c o n s i s t e n t  s t a t e m e n t s  a r e  

g e r m a n e  t o  a n  i s s u e  o f  c r e d i b i l i t y  d o e s  n o t  d e t r a c t  f r o m  

( t h e i r )  r e l e v a n c e  i n  j u d g i n g  t h e  t h r e s h o l d  l e v e l  o f  

competency.  Nor d o e s  t h e  i s s u e  of  c r e d i b i l i t y  t a k e  on l e s s  

i m p o r t a n c e  b e c a u s e  a  w i t n e s s  h a s  been  r u l e d  compe ten t .  

The t h r e s h o l d  l e v e l  o f  d e t e r m i n a t i o n  a s  t o  competency  

ncust p r e c e d e  t h e  w i t n e s s '  t e s t i m o n y  b e f o r e  t h e  j u r y  a n d  

t h e r e f o r e  p r e c e d e  t h e  j u r y ' s  d e t e r m i n a t i o n  a s  t o  c r e d i b i l i t y .  

U n l i k e  t h e  c a s e  o f  W i l l i a m s  v. S t a t e ,  R y a n ' s  v a r i o u s  



s t a t e m e n t s  w e r e  n o t  t h e  m i n o r  t y p e  o f  s e m a n t i c  

i n c o n s i s t e n c i e s  t h a t  m i g h t  b e  e x p e c t e d  w h e r e  a  w i t n e s s  i s  

r e q u i r e d  t o  r e p e a t  s t a t e m e n t s .  R y a n s ' s  s t a t e m e n t s  w e r e  

s u b s t a n t i v e l y  i n c o n s i s t e n t .  

Given  t h e  ( i n c o n s i s t e n c i e s )  o f  Ryan's t e s t i m o n y  and t h e  

v e r y  u n u s u a l  c i r c u m s t a n c e s  of  t h i s  c a s e ,  it is  i n l p o s s i b l e  t o  

a v o i d  t h e  c o n c l u s i o n  t h a t  a t  b e s t  Ryan w a s  c o n f u s e d  a n d  a t  

w o r s t  was c o e r c e 6 .  

The s t a t e  c l a i m s  a p p e l l a n t  c a u s e d  t h e  s t a t e  t o  i n s i s t  

o n  u s i n g  R y a n  a s  a  w i t n e s s  c o n t r a r y  t o  t h e  s t a t e ' s  

a s s e r t i o n ,  i t  w a s  t h e  s t a t e ' s  c h o i c e  t o  p u t  Ryan  o n  t h e  

s t a n d .  A p p e l l a n t  d i d  n o t  make t h e  s t r a t e g i c  c h o i c e s  f o r  t h e  

s t a t e .  

I t  c a n n o t  b e  s e r i o u s l y  c o n t e n d e d  t h a t  a  w i t n e s s  who t o l d  

c o n f l i c t i n g  v e r s i o n s  a t  n e a r l y  e v e r y  o p p o r t u n i t y ,  w a s  

" r e m a r k a b l y  a c c u r a t e "  ( s t a t e ' s  a n s w e r  b r i e f ,  p. ) . 
I n  r e s p o n s e  t o  t h e  s t a t e ' s  a s s e r t i o n  o n  p a g e  1 8  o f  i t s  

b r i e f  t h a t  Ryan a c c u r a t e l y  t e s t i f i e d  and  was  c o r r o b o r a t e d  by 

o t h e r  w i t n e s s e s  a s  t o  t h e  ( f o l l o w i n g  f a c t s ) ,  a p p e l l a n t  

s p e c i f i c a l l y  r e p l i e s :  

No one  knows w h e t h e r  Ryan " a c c u r a t e l y  t e s t i f i e d  t h a t  t h e  

man  o r d e r e d  t h e m  i n t o  t h e  b a t h r o o m . "  T h e r e  w a s  n o  

c o r r o b o r a t i o n .  I t  i s  known o n l y  t h a t  t h e  v i c t i m  was s h o t  i n  

t h e  ba throom and  t h a t  Ryan was a l l e g e d l y  p r e s e n t .  

O t h e r  t h a n  R y a n ' s  i n c o n s i s t e n t  t e s t i m o n y  t h e r e  w a s  n o  

c o r r o b o r a t i o n  a n d  n o  p r o o f  t h a t  t h e  man d e m a n d e d  money. 

What e v i d e n c e  e x i s t s  i s  t o  t h e  c o n t r a r y .  



C h e r y l  Osborne  t o o k  o u t  h e r  w a l l e t  t o  show t h e  man. 

There  i s  no proof nor c o r r o b o r a t i o n  t h e r e o f ,  t h a t  Ryan's 

m o t h e r  t o o k  o f f  h e r  r i n g  on  t h e  a s s a i l a n t s  demand. The 

proof i s  t o  t h e  c o n t r a r y .  The r i n g  was found i n  t h e  house. 

Ryan 's  a s s e r t i o n  t h a t  h e  saw t h e  man g e t  i n t o  

r e d  a n d  w h i t e  v a n  was c o n t r a d i c t e d  by t h e  e v i d e n c e  a n d  n o t  

c o r r o b o r a t e d  by anyone. No one, i n c l u d i n g  J a ~ i l e s  Thornton saw Ryan i 

a  p o s i t i o n  t o  have seer1 anyone y e t  i n t o  t h e  van, I loreover ,  

Ryan ' s  d e s c r i p t i o n  o f  t h e  l o c a t i o n ,  p o s i t i o n  a n d  c o l o r  

scheme of t h e  van was c o n t r a d i c t e d  n o t  c o r r o b o r a t e d  by o t h e r  

w i t n e s s e s ,  Thus o n l y  o n e  o f  t h e  s t a t e ' s  " i m p o r t a n t  f a c t s "  

was c o r r a b o r a t e d .  

Only t h e  u n c o n t e s t e d  p h y s i c a l  f a c t  t h a t  

C h e r y l  O s b o r n e  w a s  s h o t  t w i c e  was  c o r r o b o r a t e d  by o t h e r  

w i t n e s s e s .  

T h e r e  was  n o t h i n g  i n  t h e  manner o r  p h r a s i n g  of  t h e  

y u e s t i o n s  a d d r e s s e d  t o  Ryan which caused t h e  q u e s t i o n s  t o  be 

" u n d e n i a b l y  f r i g h t e n i n g "  a s  t h e  s t a t e  c o n t e n d s .  T h e  

y u e s t i o n s  a d d r e s s e d  t o  Ryan w e r e  n e i t h e r  f r i g h t e n i n g  n o r  

c o n f u s i n g .  

The s t a t e m e n t  f r o m  H a r r o l d  v. S c h l e u ~ ,  264 so2d  9 3 1  

( F l a ,  4thDCA 1 9 7 2 )  q u o t e d  by A p p e l l e e  on p a g e  1 8  o f  h i s  

b r i e f  i s  i n a p p l i c a b l e  t o  t h e  i n s t a n t  c a s e ,  According t o  t h e  

S t a t e ' s  own d o c t o r ,  Ann Lockey,  Ryan was  n o t  b r o u g h t  i n t o  

t h e  " u n f a m i l i a r  e n v i r o n m e n t  of t h e  c o u r t r o o m "  n o r  was  h e  

f a c e d  w i t h  s o  c a l l e d  a d u l t  t e r m i n o l o g y  ( t o  w h i c h  h e  had 

p r e v i o u s l y  b e e n  u n e x p o s e d )  n o r  was  t h e r e  a n y  e v i d e n c e  t h e  



c h i l d  was f a c e d  v r i t h  a c r o w d  o f  s t r a n g e r s  w h i c h  m i g h t  b e  

i n t i m i d a t i n g .  D r  Lockey had  t e s t i f i e d  t h a t  t h e  v e r y  p u r p o s e  

o f  h e r  w o r k  w i t h  Ryan  was t o  f a m i l i a r i z e  h i m  w i t h  c o u r t r o o m  

a n d  p u t  him a t  ease. 

A p p e l l a n t  r e p l i e s  t o  a p p e l l e e ' s  comments  t o  t h e  l i s t e d  

1 7  p o i n t s  r e f l e c t i n g  R y a n ' s  i n c o n s i s t e n c i e s :  

(1) A p p e l l a n t  a p o l o g i z e s  i f  t h e  c i t a t i o n  t o  R y a n ' s  

t e s t i m o n y  i n a d v e r t e n t l y  p i c k e d  u p  t e s t i m o n y  f r o m  R y a n ' s  

d e p o s i t i o n  t h a t  h i s  m o t h e r  t o l d  t h e  man t o  "corne i n "  ( p a g e  

7 ) .  I n  a n y  e v e n t ,  t h e  p o i n t  o f  t h e  c o m p a r i s o n  i n  i t e m  o n e  

is t h a t  Ryan had  t e s t i f i e d  t h a t  t h e  a s s a i l a n t  knocked  on t h e  

d o o r  t o  g a i n  e n t r a n c e  w h e r e a s  h e  h a d  i n i t i a l l y  t o l d  James 

T h o r n t o n  t h e  a s s a i l a n t  s h o t  t h e  d o o r  o f f .  ( X I V ,  p 2 1 1 2 ) . ,  O f  

c o u r s e ,  it i s  u n c o n t r o v e r t e d  t h a t  t h e  d o o r  was n o t  s h o t  o f f .  

( 2 )  A p p e l l a n t  r e l i e s  o n  i t em  $ 2  a s  p r e s e n t e d  i n  h i s  

i n i t i a l  b r i e f .  

I t  i s  d i f f i c u l t  t o  u n d e r s t a n d  how t h e  s t a t e  b e l i e v e s  

t h e  s t a t e m e n t  t h e r e  w a s  n o  f i g h t i n g  a t  t h e  d o o r  i s  

c o n s i s t e n t  w i t h  t h e r e  h a v i n g  b e e n  f i g h t i n g  a t  t h e  f r o n t  

d o o r .  M o r e o v e r ,  R y a n ' s  t e s t i m o n y  a s  t o  t h e  f i g h t i n g  i s  

b e l i e d  by Ryan 's  own t e s t i m o n y  t h a t  t h e r e  was  c o n v e r s a t i o n  

a s  t h e  man b e i n g  a g u i t a r  p l a y e r .  F u r t h e r  Ryan 's  t e s t i r ~ i o n y  

a s  t o  t h e  f i g h t i n g  i s  i n h e r e n t l y  i n c r e d i b l e  i n  v i e w  o f  h i s  

own u n s u p p o r t i v e  a n s w e r s  t o  t h e  q u e s t i o n s  w h i c h  f o l l o w e d  

(Vol.XIV p. 1 9 3 8 - 4 0 ) .  

( 3 )  A p p e l l a n t  r e l i e s  o n  i t e m  # 3  a s  p r e v i o u s l y  

p r e s e n t e d .  



A w i t n e s s '  comment " t h a t  i s  w h a t  h e  s a i d "  d o e s  n o t  i n  a  

any nianner i n d i c a t e  u n c e r t a i n t y .  

The s t a t e m e n t s  by Ryan r e f l e c t  a  c o n f l i c t  i n  ev idence  

g iven  by one w i t n e s s  (Ryan) and a s  such a r e  i n c o n s i s t e n t  s t a t e m e n t s  

by t h e  w i t n e s s .  

( 4 )  A p p e l l a n t  r e l i e s  o n  i t e m  # 3  a s  p r e v i o u s l y  

p r e s e n t e d .  

Ryan d i d  n o t  n e c e s s a r i l y  have t o  h a v e  s e e n  t h e  man a t  t h e  

d o o r  t o  be  o r d e r e d  i n t o  t h e  b a t h r o o m .  A p p e l l a n t  d o e s  n o t  

c o n c e d e  t h a t  Ryan o r  h i s  m o t h e r  w e r e  o r d e r e d  i n t o  t h e  ------- 

bathroom by t h e  a s s a i l a n t  o r  t h a t  Ryan was a n  e y e w i t n e s s  t o  

t h e  e n t i r e  e v e n t .  

( 5 )  A p p e l l a n t  r e l i e s  o n  i t e m  # 5  a s  p r e v i o u s l y  

p r e s e n t e d .  

The q u e s t i o n  a s  t o  w h a t  t h e  man s a i d  i n  t h e  h o u s e  w a s  

n o t  v a g u e ,  i t  was a n  o r d i n a r y  n o n - l e a d i n g  q u e s t i o n .  A 

w i t n e s s  who c a n  o n l y  p r o v i d e  " a c c e p t a b l e "  a n s w e r s  i n  

r e s p o n s e t o  l e a d i n g  q u e s t i o n s  e v i d e n c e s  a  c e r t a i n  l a c k  of  

competence. 

G i v e n  t h e  s e v e r a l  c o m m e n t s  Ryan h a s  c l a i m e d  t h e  

a s s a i l a n t  made w h i l e  i n  t h e  house, it would seem r e a s o n a b l e  

t o  e x p e c t  t h a t  Ryan s h o u l d  b e  c a p a b l e  of p r o v i d i n g  a n s w e r s  

o t h e r  t h a n  t h a t  he d i d  n o t  r e c a l l  what was s a i d .  

( 6 )  A p p e l l a n t  r e l i e s  o n  i t e m  # 6  a s  p r e v i o u s l y  

p r e s e n t e d  a s  i t  r e f l e c t s  R y a n ' s  s u g g e s t i b i l i t y  a n d  

i n c o r p o r a t i o n  o f  f a c t s  n o t  c o n n e c t e d  t o  a p p e l l a n t .  I t  was  



R y a n ' s  f a t h e r  J a m e s  L e o n  O s b o r n e ,  who w a s  a  g u i t a r  p l a y e r  

(and  s i n g e r )  t r y i n g  t o  b u i l d  a  r e c o r d i n g  c a r e e r .  

( 7 )  A p p e l l a n t  r e l i e s  o n  i t e m  7  a s  p r e v i o u s l y  

p r e s e n t e d  a s  a  c l e a r  r e f l e c t i o n  o f  t h e  i n c o n s i s t e n c i e s  of 

R y a n ' s  s t a t e m e n t s .  

R y a n ' s  s t a t e m e n t  r e g a r d i n g  h i s  m o t h e r ' s  r i n g  w e r e  

a b s o l u t e l y  i n c o n s i s t e n t .  

The s t a t e ' s  p o s i t i o n  t h a t  o n e  c a n n o t  u s e  

i n c o n s i s t e n t  s t a t e m e n t s  t o  q u e s t i o n  a  c h i l d ' s  competency  o r  

h i s  c r e d i b i l i t y  i s  n o t  r e a s o n a b l e .  I t  d o e s  h o w e v e r ,  

h i g h l i g h t  t h e  v e r y  s e r i o u s  p r o b l e m s  which  o c c u r  when t r y i n g  

t o  c r o s s  examine  a  c h i l d  w i t n e s s  and  t h e  d i f f i c u l t i e s  t h a t  

a r i s e  b e c a u s e  t h e  s t a t e  i s  i n t e n t  upon p r e v e n t i n g  e f f e c t i v e  

c r o s s  e x a m i n a t i o n  of  t h e  c h i l d  i n  v i o l a t i o n  of  t h e  a c c u s e d ' s  

r i g h t s  t o  c o n f r o n t  t h e  w i t n e s s e s  a g a i n s t  h im.  A c h i l d  

w i t n e s s  i s  n o t ,  f o r  v a r i e t y  .of p r a c t i c a l  l e g a l  a n d  

s o c i o l o g i c a l  r e a s o n s  a s  s u b j e c t  t o  c r o s s  e x a m i n a t i o n  a s  is  

a n  a d u l t  w i t n e s s .  

( 8 )  A p p e l l a n t  r e l i e s  o n  i t e m  t 8  a s  p r e v i o u s l y  

p r e s e n t e d .  

D e t e c t i v e  Goe the ' s  t e s t i m o n y  was t h a t  Ryan t o l d  h e r  t h e  

man h a d  h a i r  o n  h i s  f a c e .  T h u s  R y a n ' s  l a t e r  c l a i m  t h a t  t h e  

man w a s  b e a r d e d  a n d  m u s t a c h e d  i s  a  c o n f l i c t  w i t h  hjs own 

p r i o r  s t a t e m e n t .  

Q u i t e  o b v i o u s l y ,  D e t e c t i v e  G o e t h e  w a s  n o t  a  w i t n e s s  t o  

t h e  o f f e n s e  i t s e l f  and  t h e r e f o r e  c o u l d  n o t  o f f e r  h e r  p e r s o n a l  

v i e w  a s  t o  t h e  a s s a i l a n t ' s  i d e n t i t y .  P e r h a p s  t h e  S t a t e  i s  



r e a l l y  contending t h a t  the  o f f i c e r s  were inep t  i n  obtaining 

information, w r i t i n g  t h e i r  r epor t s  and l a t e r  t e s t i f y i n g  a s  t o  

t h e  c o n t e n t s  c o n t a i n e d  t h e r e i n .  P e r h a p s  a l l  of t h e  

testimony from a l l  the  o f f i c e r s  should be s t r i c k e n .  

( 9 )  A p p e l l a n t  r e l i e s  on i t e m  # 9  a s  p r e v i o u s l y  

presented. 

D e t e c t i v e  F icAl l i s t e r  conf i rmed t h a t  Ryan's f a t h e r ,  

James Leon Osborne, had a  beard and mustache a t  the  t ime of 

t h e  of fense  (Vol .XI11 p.2021). 

Even assuming arguendo,  t h a t  a p p e l l e e ' s  p o i n t  i s  

c o r r e c t ,  t h e  s t a t e  has f a i l e ~  t o  explain how Ryan"forgot" the  

man's appearance  between t h e  t i m e  of t h e  even t  and h i s  

i d e n t i f i c a t i o n  of appe l l an t  the  following day. 

( 1 0 )  A p p e l l a n t  r e l i e s  on i t e m  # 1 0  a s  p r e v i o u s l y  

presented. 

Again, Ryan's s ta tements  a r e  not incons i s t en t  w i t h  t h e  

p e r s o n a l  s t a t e m e n t s  of d e t e c t i v e  G o e t h e ,  b u t  a r e  

i n c o n s i s t e n t  w i t h  h i s  own s t a t e m e n t s  p r e v i o u s l y  made t o  

Detect ive Goethe. 

(11) Appe l l an t  r e l i e s  on i t e m  #ll  a s  p r e v i o u s l y  

presented. 

Again, t h e  c o n f l i c t  i s  n o t  between two w i t n e s s e s  bu t  between 

two statements  of the  same witness .  

Ryan d i d  n o t  a c t u a l l y  d i s a g r e e  w i t h  D e t e c t i v e  

I ~ I c A l l i s t e r ' s  r e c i t a t i o n  of what he (Ryan) s a i d  Ryan den ied  

making t h e  statement a t  a l l .  

Detective McAll is ter ' s  t ransparent  a t tempt  t o  i n t e r p r e t  



Ryan's s t a t e m e n t  t o  conforrri t o  Ryan's t e s t i m o n y  a t  t r i a l  is, 

p e r h a p s ,  u n d e r s t a n d a b l e  b u t  i n a p p r o p r i a t e .  

L e a r n i n g  by wha t  e x i t  t h e  a s s a i l a n t  l e f t  would o r d i n a r i l y  be 

deemed o f  some i m p o r t a n c e .  One woulc5 t h i n k  t h a t  

t h e  o f f i c e r  w o u l d  h a v e  c l a r i f i e d  a n y  c o n f u s i o n  a s  t o  w h a t  

t h e  w i t n e s s  w a s  s a y i n g  a t  t h e  t i n e  h e  t o o k  t h e  

s t a t e m e n t .  

S i n c e  Ryan and  D e t e c t i v e  E i c A l l i s t e r  w e r e  t a l k i n g  a b o u t  

t h e  a s s a i l a n t ,  i t  i s  n o t  r e a s o n a b l e  t o  a s s u m e  t h a t  Ryan 

w i t h o u t  n o t i c e  i m r i ~ e d i a t e l y  began t a l k i n g  of  h i m s e l f .  

Ryan's t e s t i m o n y  c o n c e r n i n g  t h e  van  h a v e  been a d e q u a t e l y  

d i s c u s s e d  e l s e w h e r e .  

I n t e r e s t i n g l y ,  r e g a r d l e s s  o f  who was t o  h a v e  g o n e  o u t  

t h e  g a r a g e  a n d  o v e r  f e n c e ,  t h e  t e s t i m o n y  w a s  i n c o n s i s t e n t  

w i t h  Ryan's s t a t e m e n t s  t h a t  b o t h  t h e  i n t r u d e r  a n d  Ryan l e f t  

t h e  house  by t h e  f r o n t  d o o r .  

( 1 2 )  A p p e l l a n t  r e l i e s  o n  i t e m #  1 2  a s  p r e v i o u s l y  

p r e s e n t e d .  

The s t a t e ' s  v i e w  of c o n s i s t e n c y  i s  i n c o m p r e h e n s i b l e .  A 

man h o l d i n g  a  s u i t c a s e  a n d  a  man n o t  h o l d i n g  a  s u i t c a s e  a r e  

n o t  c o n s i s t e n t  Nor d o e s  t h e  a l l e g e d  c o n t e x t  o f  

D e t e c t i v e  Goe the ' s  c lues t ion  a f f e c t  t h a t  i n c o n s i s t e n c y .  Ryan was 

a s k e d  w h a t  t h e  rnan w a s  c a r r y i n g  when h e  l e f t  t h e  h o u s e .  

Presumably  a n y t h i n g  v i s i b l e  would have  been  ment ioned .  Ryan 

r e sponded  i n  t h e  n e g a t i v e  when a s k e d  i f  t h e  man was c a r r y i n g  

a n y t h i n g  e lse .  (Vol  X I 1 1  P. 2113-2114) .  



(13-16) The State did not address items 13 through 16 

and appellant continues to rely on those items as previously 

presented 

(17) appellant relies on item 17 as previously 

presented. 

No confusion between the counsel and the witness was 

evident. Ryan twice said he did not see the man pass the 

tree stump. If this statement is true, Ryan coula not have 

seen the assailant enter the van. It is not obvious that 

Ryan did not mean the man stopped at the stump or went in a 

different direction because he "never deviated from the 

position that he saw appellant enter the van. that 

conclusion begs the question. The testimony given by 

thornton and Ryan as well as other information in the record 

as to the location etc. of the van is inconsistent with Ryan 

having seen the van at all. 



ARGUMENT III 

THE TRIAL COURT ERRED DENYING APPELLANT'S 
tlOTIOM TO SUPPRESS THE PRE-TRIAL PHOTOGRAPHIC 
IDENTIFICATION OF APPELLANT BY RYAN OSBORNE 

Appellee misapprehends appellant's complaint. 

Appellant's complaint is not at all that the photoyraphs 

shown to Ryan were inappropriate because they "did not 

exactly fit the description give by Ryan". (Appellee's brief 

at p.29). The basis for that particular aspect of the 

complaint is that the photographs were not in any manner 

similar to the description provided by Ryan. For their own 

reasons the officers displaying the photoyraphs chose to 

entirely ignore the description of the assailant provided by 

Ryan - the only eyewitness to the crime. 

Had photographs of appellant and other bearded, 

mustached men been placed in a line-up along with 

photographs of several clean-shaven men fitting the 

description provided by Ryan, a procedure analogous to that 

used in United States v. Ayendes, 451 F.2d 601 (6th Cir. 

1976), cited by appellee, perhaps Appellant would have no 

complaint. 

yendes, in which a suggestive line-up containing 

color photographs of the defendants intermixed with black 

and white photoyraphs of other persons was utilized, did not 

involve a situation like the instant case where none of the 

photographs matched the description provided by the witness 

and where the layout of the photographs was such as to 



enhance the chance of selection of a particular picture. 

Also differentiating Avendes,& from the instant case are 

the facts that the witnesses made in court identifications 

of the defendants, testified that their memories were based 

on the actual event and not the intervening line-up and were 

reasonablyconsistent in their description of the defendants 

from the giving of the description through the out-of-court 

anu in court identifications. Finally, the witnesses were 

subject to extensive cross-examination both as to the out- 

of-court and in-court identifications. The court in Avendes, 

id at 605 - specifically noted that the defendants chose 

not to cross-examine the identification witnesses on certain 

aspects of the line up which were alleged to be prejudicial. 

The appellate court complained that it was "asked to assume, 

without any testing of the witnesses' reaction to this ------- 

issue, that these factors leci to misidentification. 

Similarly this court is asked to assume, without any testing 

of the witness's reaction to this issue, that the 

photographic line up was fairly comprised, that it was not 

shown in an impermissibly suggestive manner and that no 

undue or inappropriate influences affected the witness's 

choice. 

The witness in the instant case was not examined or 

cross-examined as to the specifics of the photographic line- 

up. As notea in the initial brief, the court at the State's 

behest did not allow such examination. Appellant was unable 

to locate another case where the court did not permit 



q u e s t i o n i n g  o f  t h e  i d e n t i f y i n g  w i t n e s s .  

H o w e v e r ,  i n  U n i t e d  S t a t e s  v. w e n s ,  7 8 9  F2d 750  ( 9 t h  

C i r . 1 9 8 6 )  t h e  c o u r t  r e v e r s e d  a  c o l ~ v i c t i o n  w h e r e  t h e  

i d e n t i f y i n g  w i t n e s s  was  p r e s e n t  b u t  n o t  e f f e c t i v e l y  s u b j e c t  

t o  c r o s s - e x a m i n a t i o n  d u e  t o  memory  l o s s  f r o m  i n j u r i e s  

s u f f e r e d  i n  a n  a t t a c k  a n d  w h e r e  t h e  a c i n i i s s i o n  o f  t h e  

t e s t i m o n y  c o u l d  n o t ,  i n  t h e  c i r c u n ~ s t a n a c e s  o f  t h e  case  b e  

d e e m e d  h a r m l e s s .  The  c o u r t  n o t e d  t h a t  t h e  a c c u s e d  was 

p r e v e n t e d  f r o m  e x p l a i n i n g  t h e  f a c t s  a n d  c i r c u m s t a n c e s  

u n d e r l y i n g  t h e  i d e r ' t i i i c a t i o n .  And t h a t  t h e  t y p e  a n d  e x t e n t  

o f  c r o s s - e x a m i n a t i o n  t o w h i c h t h e  w i t n e s s  c o u l d  b e  s u b j e c t e d  

c o u l d  n o t  e x p o s e  o r  s i g n i f i c a n t l y  t e s t  t h e  w i t n e s s '  

m i s p e r c e p t i o n  o r  f a i l u r e  o f  memory. 

The  r a t i o n a l e  o f  Owens  , i d  m a n d a t e s  a  r e v e r s a l  i n  t h e  

i n s t a n t  c a s e .  

U n i t e d  S t a t e s  v. Snow 5 5 2  F.2d 1 6 5  ( 6 t h  C i r . 1 9 7 7 ) ,  ------------------I 

c i t e d  by  A p p e l l e e r  i s  a l s o  n o t  a p p l i c a b l e  t o  t h e  i n s t a n t  

c a s e .  I t  was  p o i n t e d  o u t  i n  Snow t h a t  t h e  p h o t o g r a p h s  w e r e  

a l l  i n  c o l o r ,  t h a t  a l l  o f  t h e m  w e r e  t a k e n  a t  t h e  s a m e  p l a c e ,  

t h a t  a p h o t o g r a p h  i n  a d d i t i o n  t o  t h e  a p p e l l a n t ' s  c o n t a i n e d  

t w o  v i e w s  a n d  t h a t  e i g h t  p i c t u r e s  ( r a t h e r  t h a n  t h e  m o r e  

u n d e s i r a b l e  f i v e  p i c t u r e s  u s e d  i n  t h i s  c a s e )  w e r e  s h o w n  t o  

t h e  w i t n e s s .  The p i c t u r e  o f  t h e  d e f e n d a n t  i n  Snow was o n l y  

s l i g h t l y  s m a l l e r  t h a n  t h e  o t h e r  p l i o t o g r a p h s  and  t h a t  s m a l l  

d i f f e r e n c e  was n o t  n o t i c e d  by  t h e  i d e n t i f y i n g  w i t n e s s .  

F 1 o r e o v e r r  a s  i n  A v e n d e s ,  t h e  w i t n e s s  was a b l e  t o  make  a  

s e p a r a t e  i n - c o u r t  i d e n t i f i c a t i o n  o f  t h e  accused .  



R o b e r t  H o w e l l ,  who c h o s e  t w o  p h o t o g r a p h s  d i d  t e s t i f y  

t h a t  he  w a s n ' t  s u r e  of  a p p e l l a n t ' s  p i c t u r e  b e c a u s e  a p p e l l a n t  

had r e d  e y e s  i n  t h e  pho tog raph .  A p p e l l a n t  b e l i e v e s  t h a t  Flr. 

Howell  was e i t h e r  i n c o r r e c t  o r  l y i n g  b e c a u s e  Lloyd d i d  n o t  

have r e d  e y e s  i n  t h e  pho tog raph .  

The a n s w e r  t o  t h e  S t a t e ' s  q u e s t i o n  o n  p a g e  2 9  o f  i t s  

b r i e f  i s  No: F i r s t ,  a p p e l l e e ' s  p r e m i s e s  a r e  i n c o r r e c t .  

J a m e s  T h o r n t o n  a i d  n o t ,  a s  a l l e g e d  by t h e  s t a t e ,  see  o n e  

p e r s o n  l e a v i n g  t h e  s c e n e  of  t h e  crime. Thorn ton  was c a r e f u l  

t o  p o i n t  o u t  t h a t  h e  s a w  s o m e o n e  i n  t h e  f i e l d ,  a  d i s t a n c e  

f rom t h e  house ,  moving b a s i c a l l y  away f r o m  t h e  d i r e c t i o n  of 

t h e  O s b o r n e  n o n e .  The  t a g  number  T h o r n t o n  g o t  w a s  t h e  t a g  

number  o f  t h e  v e h i c l e  s e e n  i n  t h e  c h u r c h  p a r k i n g  l o t .  

T h o r n t o n  d i d  s e e  a n y o n e  g e t  i n  t h e  v a n .  

T h o r n t o n  n e v e r  s a w  t h e  f a c e  o f  t h e  man l e a v i n g  t h e  s c e n e .  

H e  saw t h e  f a c e  o f  t h e  man i n  t h e  van. 

A s  l o n g  a s  t h e  s t a t e  r a i s e s  t h e  i s s u e  o f  t h e  o f f i c e r s '  

d e r e l i c t i o n  o f  d u t y .  A p p e l l a n t  would p o i n t  o u t  t h a t  it was,  

a t  minimum, s u r e l y  a d e r e l i c t i o n  " t o  i s s u e  on a r r e s t .  

w a r r a n t  b a s e d  based  on i d e n t i f i c a t i o n s  n o t  y e t  made. I t  was 

c e r t a i n t y  a  d e r e l i c t i o n  of  d u t y  t o  f a i l  t a k e  p i c t u r e s  o f  t h e  

b l o o a  a l l e g e d l y  s p l a t t e r e d  on Ryan and  a  d e r e l i c t i o n  of d u t y  

1/ - Is A p p e l l a n t  s e r i o u s l y  s u g g e s t i n g  a f t e r  J a m e s  
Thorn ton  saw o n l y  one  p e r s o n  l e a v i n g  t h e  s c e n e  of  t h e  crime, 
g o t  t h a t  p e r s o n ' s  t a g  number and  i d e n t i f i e d  t h e  owner  o f  t h e  
c a r  (once  it was t r a c e d  t o  d o n a l d  Lloyd  a c r o s s  t h e  s t a t e )  a s  
t h e  p e r s o n  h e  saw l e a v i n g  t h e  s c e n e ,  t h a t  L loyd ' s  p h o t o g r a p h  
s h o u l d  n o t  h a v e  b e e n  shown  t o  Ryan b e c a u s e  i t  d i d  n o t  
e x a c t l y  f i t  t h e  d e s c r i p t i o n  g i v e n  by Ryan? 



to arbitrarily determine the description of the intruder 

provided by the only eyewitness was not sufficiently valid 

to include in the line up. 

Much of the state's criticism of its police officers 

may be well taken however, appellant would point out that 

Detective Goethe who asked the complained of questions was 

specifically called in by her supervisor to interview Ryan 

due to her expertise in dealing with children. It is 

nothing less than extraordinary that the detective's 

superiors on the scene and now appellee have both refuted 

the work of one of their own experts. Obviously, the 

circumstances were not optimum to obtaining a description. 

There is no crime scene which presents such optimum 

circumstances. However, generally, descriptions of the 

assailants where there has been no prior relationship to the 

victim are rarely obtained in optimum circumstances, 

Floreover, the State ignores the fact that some of 

Detective Goethe's questions, such as the need to require 

comparison of colors were necessitated by Ryan's inability 

to name colors, a rather curious inability in a child of 

five. Nevertheless, Ryan was able to sufficiently 

differentiate the colors as indicated by his specific 

differentiation of white from beige. 

The totality of the circumstances demand the 

suppression of Ryan's identification of the appellant from 

the photographic line-up. 

The totality ofthe circumstances demands the 



suppression of Ryan's identification of the appellant from 

the photographic line-up andthe failure to allow examination 

of the identifying witness requires suppression of the 

identification and reversal of the conviction. 



ARGUMENT I V  

THE TRIAL COURT ERRED I N  ALLOWING 
DETECTIVE REYNOLDS TO TESTIFY AS TO 

RYAN OSBORNE'S OUT OF 
COURT IDENTIFICATION OF APPELLANT 

C o n t r a r y  t o  A p p e l l e e ' s  a s s e r t i o n  , a  l o o k  a t  t h e  

photographs e a s i l y  reveals  t h a t  t he  p i c t u r e  of the  a s s a i l a n t  

chosen by Ryan during t he  t r i a l  did not a t  a l l  resemble the  

a p p e l l a n t .  Even t h e  man's b e a r d  and m u s t a c h e  were  a  

d i f f e r e n t  c o l o r  t han  t h a t  of Appe l l an t .  Ryans f a i l u r e  t o  

choose Appellants '  photograph during t h e  " in  chambers" 

presenta t ion  was a l l  the  more as tonishing when one considers  

t h a t  Ryan had already been i n  the  courtroom. T h u s  Ryan saw 

the  Appellant immediately before he i d e n t i f i e d  the  p ic tu re  

of a d i s t i n c t i v e l y  d i f f e r e n t  person a s  the  a s s a i l a n t .  

Although Ryan d i d  t e s t i f y  t h a t  he had i d e n t i f i e d  the  man 

who had s h o t  h i s  mommy, t h i s  c o u r t ' s  a t t e n t i o n  i s  a g a i n  

d rawn t o  t h e  t r i a l  c o u r t s  f a i l u r e  t o  a l l o w  d e f e n s e  

q u k s t i o n i n q  of Ryan a s  t o  t h e  i d e n t i f i c a t i o n  p rocess .  

(Please see Argument 111, supra and Arguments I11 and I V  i n  

t he  i n i t i a l  b r i e f ) .  

Unlike t h e  c a s e s  upon Appel lee  r e l i e s ,  t h i s  i s  no t  a 

c a s e  of a w i t n e s s  s t a t i n g  they  can  no l onge r  i d e n t i f y  t h e  

c u l p r i t  due t o  t h e  c u l p r i t s  changed appearance  o r  a  t i m e  

lapse.  In the  i n s t a n t  case,  immediately a f t e r  he i d e n t i f i e d  

someone o t h e r  than  t h e  a p p e l l a n t  a s  t h e  a s s a i l a n t  t h e  

w i t n e s s  con t inued  t o  s t a t e  t h a t  he r e c a l l e d  what t h e  

a s s a i l a n t  looked l i k e .  



ARGUMENT IV 

THE TRIAL COURT ERRED IN ALLOWING 
DETECTIVE REYNOLDS TO TESTIFY AS TO 

RYAN OSBORNEIS OUT OF 
COURT IDENTIFICATION OF APPELLANT 

Contrary to Appellee's assertion , a look at the 

photographs easily reveals that the picture of the assailant 

chosen by Ryan during the trial did not at all resemble the 

appellant. Even the nan's beard and mustache were a 

different color than that of Appellant. Ryans failure to 

choose Appellants1 photograph during the "in chambers" 

presentation was all the more astonishing when one considers 

that Ryan had already been in the courtroom. Thus Ryan saw 

the Appellant immediately before he identified the picture 

of a distinctively different person as the assailant. 

Although Ryan did testify that he had identified the man 

who had shot his mommy, this court's attention is again 

drawn to the trial courts failure to allow defense 

qu'estionincj of Ryan as to the identification process. 

(Please see Argument 111, supra and Arguments I11 and IV in 

the initial brief). 

Unlike the cases upon Appellee relies, this is not a 

case of a witness stating they can no longer identify the 

culprit due to the culprits changed appearance or a time 

lapse. In the instant case, immediately after he identified 

someone other than the appellant as the assailant the 

witness continued to state that he recalled what the 

assailant looked like. 



Ryan's testimony as to the previous identification is 

invalidated where, as previously argued there was no 

examination of the identifying witness as to the 

identification process, where the witness had described 

another person as the assailant and where the witness, while 

stating he recalls what the assailant looks like, identifies 

another person as the assailant. In United States v. Owens, 

789 F2d 750 (9th Cir.1986) the court analyzed Fed R Evid 801 

( a )  (1) (c) which is analagous to Fla. R. Evid. The court 

stated that the above cited rule "contemplates cross- 

examination of the declarant on the facts and circumstances 

underlying the identification." at 756. The court ------ 

concludeti the extra-judicial identification may not be 

admitted unless the declarant is subject to cross-examination 

on the reason why he made the identification." Thus, the 

court ruled that the scope of cross-examination contemplated 

by the Rule extends beyond the mere incident of 

identification an6 includes the basis on which the declarant 

made the out-of-court identification. p 756. The 

declarant inthis case, Ryan was not subject to cross- 

examination, thus his testimony must be stricken as well as 

the heresay statement of Detective Reynolds. 



ARGUMENT V 

THE TRIAL COURT ERRED 
I N  FAILING TO SUPPRESS 
APPELLANT' S  STATEMENTS 

T n e  s t a t e  i s  i n c o r r e c t .  L l o y d  w a s  n o t  " m e r e l y  b e i n g  

s o u g h t  f o r  ~ j u e s t i o n i n y "  when h e  a r r i v e d  a t  t h e  I n u i a n  R i v e r  

S h e r i f f ' s  O f f i c e .  The o f f i c e r s  t e s t i f i e d  t h a t  L l o y d  was n o t  

f r e e  t o  l e a v e  and t h a t  h e  w o u l d  h a v e  b e e n  d e t a i n e d  i f  h e  d ic i  

n o t  a y r e e  t o  r e m a i n  ( V o l  X I I , p . 1 8 2 3 - 2 4 ) .  The  c o u r t  t o o k  

j u d i c i a l  n o t i c e  o f  t h a t  f a c t  (Vo l .  V I , p . 6 9 6 ) .  A p p e l l a n t  

was ,  f o r  a l l  p r a c t i c a l  p r o p o s e s  unde r  a r r e s t .  

A p p e l l e e  comy. la ins  t h a t  Edwards  v. A r i z o n a ,  4 5 1  U.S. 477  

1 0 1  S.Ct 1 8 8 0 ;  6 8  L.Ed.2d 3 7 8 ( 1 9 8 1 ) .  A r i z o n a  r e q u i r e s  

c e s s a t i o n  o f  q u e s t i o n i n g  o n l y  w h e r e  a n  a c c u s e d  r e q u e s t s  

c o u n s e l .  A p p e l l a n t  a i s a g r e e s .  A s  p o i n t e d  o u t  i n  

i l i c h i y a n  v .  J a c k s o n  ' U.S. -,--- - - - - - - - - - - I  - - ; 1 0 6  S.Ct 1 4 0 4 ;  - L. E d  2d - 

( 1 9 8 6 ) .  Ecimzids r e s t e d  o n  t h e  F i f t h  A n e n u i n e n t  p r i v i l e g e  

a g a i n s t  s e l f - i n c r i m i n a t i o n .  The s u s p e c t  need  n o t  a s s e r t  h i s  

r i g h t  t o  F i f t h  Amendment p r o t e c t i o n  t h r o u g h  c o u n s e l .  

Once t h e  s u s p e c t  " i n d i c a t e s  i n  a n y  manner ,  a t  a n y  t ime 

p r i o r  t o  o r  a u r i n g  q u e s t i o n i n g ,  t h a t  h e  w i s n e s  t o  r e m a i n  

s i l e n t ,  t h e  i n t e r r o g a t i o n  m u s t  cease" Mi ranc i a  v. A r i z o n a ,  

384 U.S. 436; 86 S.Ct 1602;  16  1.Eu 2694 (1966 .  



THE T R I A L  COURT ERRED I N  ALLOWING 
THE WITNESS J A C K  WILLIAMSON TO TESTIFY 

Contrary t o  appel lee ' s  a s s e r t i o n ,  both the  testimony 

p r e s e n t e d  by f!r. W i l l i a m s  a s  w e l l  a s  t h e  manner of i t s  

presenta t ion  resu l t ed  i n  t h e  admission of unduly p r e j u d i c i a l  

i n £  ormation. 

Appel lee  con tends  t h a t  t h e  r e c a l l  of Fir. Wil l iamson 

a f t e r  the cour t  evidenced some degree of temporary h o s t i l i t y  

towards t h e  s t a t e  when it ordered t h e  wi tness  t o  s t e p  down 

a t tached weight and c r e d i b i l i t y  t o  the  witness  and r e f l e c t e d  

an impression t h a t  the  wi tness  had sonething very important 

t o  say. 

Wi l l i amson ' s  t e s t i m o n y  was no t  r endered  h a r m l e s s ,  a s  

a p p e l l e e  a s s e r t s ,  i n  v i e w  of d e p u t y  Schwar f  s w e r c i t ' s  

testirr~ony, which the  cour t  erroneously refused t o  exclude a s  

too  vague and remote. Schwarfswerut's testimony a  year and 

one h a l f  b e f o r e  t h e  c r ime  t h a t  he had g iven  a p p e l l a n t  . 3 8  

wad c u t t e r  b u l l e t s  which a r e  widely usea i n  t a r g e t  shooting 

l e n t  c r e d i b i l i t y  t o  :dilliamson's specula t ion  a s  t o  t h e  type 

of gun a p p e l l a n t  C a r r i e 6  d u r i n g  t h e  t r u c k e r ' s  s t r i k e  which 

occurred severa l  months be£ ore  Cheryl Osborne was murdered. 

I!one of the  recovered ammunition was t i e d  t o  appel lant .  



Only t h e  r ank  s p e c u l a t i o n  of Williamson t i e s  a p p e l l a n t  t o  a  

w e a p o n  w h i c h  may h a v e  b e e n  o f  t h e  t y p e  gun  s i n l i l a r  t o  t h a t  

u s e d  t o  k i l l  C h e r y l  O s b o r n e .  S u c h  s p e c u l a t i v e  t e s t i m o n y  

w h i c h  a l l o w s  t y i n c j  a g p e l l a n t  t o  a  t y p e  o f  w e a p o n  w h i c h  may 

h a v e  b e e n  u s e d  i n  t h e  c r i m e  o n l y  t h r o u g h  t h e  i m p r o p e r  

p y r a m i d i n g  of  r e m o t e  a n d  s p e c u l a t i v e  i n f e r e n c e s  m u s t  b e  

e x c l u d e d .  H e l l s  v .  S t a t e ,  11 FLW 1 5 8 1  ( F l a . l s t  DCA J u l y  

1 8 ,  1 9 8 6 .  



ARGUMENT V I I  

THE TRIAL COURT ERRED I N  
IMPOSING A SENTENCE OF DEATH 

Tile S t a t e  m i s r e a d s  t h e  r e c o r d .  ( A p p e l l e e ' s  b r i e f  p. 

4 1 )  A s  s t a t e d  i n  t h e  i n i t i a l  b r i e f ,  I n  V o l  X I X  p. 2 7 5 3  o f  

t h e  t r a n s c r i p t  t h e  c o u r t  e x p l i c i t l y  a s r e c u  t h a t  t h e r e  was no 

p r o o f  t h e  o f f e n s e  was c o m n i t t e d  f o r  p e c u n i a r y  g a i n .  The  

c o u r t  c a n n o t ,  a s  a p p e l l e e  c o n t e n d s ,  r e w e i g h  t h e  e v i d e n c e  a n d  

o v e r r u l e  t h e  t r i a l  c o u r t ' s  f i n d i n g  t h a t  t h e  f a c t o r  o f  

p e c u n i a r y  g a i n  was n o t  s u p p o r t e d  by t h e  e v i d e n c e .  By i t s  

r u l i n g  ( n o t h w i t h s t a r ~ d i n g  t h e  l a t e r  s e n t e n c i n g  documer l t  

p r e p a r e d  b y  t h e  s t a t e ) ,  t h e  t r i a l  c o u r t  n o t i n g  t h e  

i n s u f f i c i e n c y  of t h e  e v i d e n c e 1  a c q u i t t e d  a p p e l l a n t  a s  t o  -the 

a g g r a v a t i n g  f a c t s .  S e e  & l a n d  v. A r i z o n a ,  - U.S. - ; 106  

S.Ct. 1 7 4 8 ;  II.Eu2d ( 1 9 8 6 ) .  



CONCLUSION 

B a s e d  upon  t h e  f o r e g o i n g  a r g u m e n t ,  s u p p o r t e d  by t h e  

c i r c u m s t a n c e s  and  a u t h o r i t i e s  c i t e d  t h e r e i n ,  a p p e l l a n t  would  

r e s p e c t f u l l y  recluest t h a t  t h i s  I Ionorab le  C o u r t  r e v e r s e  t h e  

c o n v i c t i o n  a n d  v a c a t e  t h e  s e n t e n c e  o f  d e a t h  i m p o s e d  by t h e  

t r i a l  c o u r t . .  
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