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STATEMENT OF THE CASE AND FACTS 

Appellee accepts  and adopts a p p e l l a n t ' s  statement of 

the  case and f a c t s ,  except f o r  c e r t a i n  areas  of disagreement o r  

omission, as  indica ted  below. For con t inu i ty ,  some f a c t s  a r e  

repeated .  

On August 1 ,  1983, Provenzano was a r r e s t e d  by Orlando 

Pol ice  Off icers  Sh i r l ey  and Epperson f o r  d i so rde r ly  conduct 

1 
(R 873, 902) . Shi r l ey  observed Provenzano making obscene 

ges tures  a t  oncoming t r a f f i c ,  stopped him, and gave him two 

c i t a t i o n s  (R 870, 873). Provenzano ac ted  h o s t i l e  and i r a t e  

from the  o u t s e t  (R 871). Provenzano would no t  leave a f t e r  r e -  

ce iv ing  t h e  c i t a t i o n s ,  but s tood i n  t h e  s t r e e t ,  y e l l i n g  obscen- 

i t i e s  (R 872, 899). Af ter  asking him t o  leave th ree  d i f f e r e n t  

• t imes,  he was placed under a r r e s t  f o r  d i so rde r ly  conduct (R 873, 

901). When the  o f f i c e r s  t r i e d  t o  take him i n t o  custody, he went 

berzerk (R 902). From the  day he was a r r e s t e d  u n t i l  January 

10, 1984, Provenzano continued t o  th rea ten  t o  k i l l  these  two 

o f f i c e r s  (R 865, 873, 878, 905, 923). 

On November 4,  1983, Provenzano bought a  .38 c a l i b e r  

Rossi revolver  from J o e ' s  Pawn Shop (R 823). On December 13,  

1983, he purchased a  12 gauge Winchester shotgun from Prager ' s  

Gun Shop (R 828). On January 3, 1984, appe l l an t  purchased a  

.45 c a l i b e r  semi-automatic Commander weapon (R 838). When he 

1 
(R ) r e f e r s  t o  record  on appeal .  (AB ) r e f e r s  t o  

a p p e l l a n t ' s  i n i t i a l  b r i e f .  



bought t h e  shotgun,  t h e  b a r r e l  was e igh teen  inches  long (R 831) .  

Provenzano purchased ammunition wi th  each weapon, and bought 

a d d i t i o n a l  ammunition on January  6 t h  and 9 t h ,  1984 (R 843, 1600).  

During t h e  f i r s t  s i x  days of 1984, Provenzano v i s i t e d  

t h e  Shoot S t r a i g h t  Gun Range t h r e e  t imes f o r  t a r g e t  p r a c t i c e  

(R 1589).  On o r  about  January 4 ,  1984, t h e  p r o p r i e t o r ,  Wayne 

Blecha,  exp la ined  t h e  ope ra t ion  of  t h e  shotgun t o  Provenzano 

(R 1590-1591). When Blecha examined t h e  gun on January  4 ,  t h e  

b a r r e l  had n o t  been shor tened  (R 1590).  When c o n f i s c a t e d  s i x  

days l a t e r ,  t h e  b a r r e l  had been shor tened  two-and-one-half inches  

(R 721). I n  h i s  t h r e e  v i s i t s ,  Provenzano p r a c t i c e d  shoot ing  

w i t h  t h e  .45 weapon and h i s  shotgun (R 1592-1593). Another 

employee of t h e  gun r ange ,  David Laufman, a l s o  had con tac t  w i t h  

Provenzano on o r  about January 4 ,  1984 (R 1597).  Laufman, a 

gunsmith, examined a p p e l l a n t ' s  .45 c a l i b e r  weapon (R 1598).  

Provenzano complained t h a t  t he  weapon was n o t  f eed ing  c o r r e c t l y ,  

and t o l d  Laufman t h a t  h e  would r e t u r n  t h e  d e f e c t i v e  weapon, 

which he d i d  (R 1599, 1605). He r e t u r n e d  on January 6 ,  1984, 

t o  t e s t  h i s  new weapon (R 1600).  

Provenzano had t h e  pockets  sewn i n  h i s  coa t  on January 

6 ,  1984, n o t  j u s t  b e f o r e  Chris tmas,  1983. Seve ra l  weeks b e f o r e  

Christmas,  a p p e l l a n t  v i s i t e d  S t i t c h  and Save, Geraldine  Eubanks , 

p r o p r i e t o r  (R 816) .  A t  f i r s t ,  Provenzano wanted - s i x  pockets  

sewn i n t o  h i s  j a c k e t  l i n i n g  (R 817) .  Unable t o  agree  w i t h  t h e  

s eams t r e s s ,  Provenzano l e f t  (R 818) .  On January 6 ,  1984, 

Provenzano r e t u r n e d  t o  Mrs. Eubanks' shop wi th  a long topcoa t  



(R 818) . Provenzano had bas ted  two long pockets i n t o  t h e  

l i n i n g  of t h e  c o a t ,  and asked Eubanks t o  sew them secure ly  i n  

p lace  (R 818-819). He emphasized t h a t  the  pockets had t o  be 

I I good and s t rong" (R 819). Provenzano wore t h i s  coat i n t o  t h e  

courthouse on January 10, 1984 (3 790). Ins ide  t h e  coat  he 

sec re ted  h i s  shotgun and semi-automatic, suspended from a small  

chain and h o l s t e r  o r  shoulder harness (R 690). 

On January 10, 1984, the morning h i s  t r i a l  was t o  

have s t a r t e d ,  appe l l an t  v i s i t e d  h i s  pub l i c  defender 's  o f f i c e  

a t  about 9:30 a.m. (R 922). Provenzano appeared t o  be i n  a  

chee r fu l  and p leasant  mood (R 922). The s e c r e t a r y  t o l d  him 

t h a t  h i s  a t to rney  was i n  cour t  (R 922). He r e p l i e d ,  "Good. 

I c a n ' t  wai t .  I have got i t  b e a t .  I c a n ' t  wa i t  u n t i l  those 

two policemen walk i n .  I ' l l  show them." (R 923) 

Provenzano walked down the hallway of t h e  f o u r t h  

f l o o r  of the  courthouse, where h i s  t r i a l  was t o  take p lace  i n  

Room 416 (R 610). Provenzano was pacing i n  the  hallway, mut- 

t e r i n g  t o  h imsel f ,  " I ' m  going t o  do i t .  I ' m  going t o  do i t .  

This i s  where guys ge t  t h e i r  asses  kicked." (R 865) 

As Provenzano entered  Judge Conser ' s  courtroom a t  

about 9:30, he was car ry ing  a  r e d  knapsack (R 548, 584). 

B a i l i f f  Mark Parker stopped him a t  the  door, and t o l d  him t h a t  

t h e  judge had given Parker permission t o  search t h e  knapsack, 

o r  e l s e  Provenzano would have t o  leave i t  ou t s ide  (R 585). 

Provenzano r e p l i e d  t h a t  he would take the  knapsack t o  h i s  

c a r  (R 585). 

The knapsack was found ins ide  Provenzano's locked 



c a r ,  under the  d r ive r  ' s s e a t  (R 797) . The knapsack contained 

a gun s tock f o r  h i s  .45 c a l i b e r  weapon, and a d d i t i o n a l  amrnuni- 

t i o n  f o r  the  .38 c a l i b e r  weapon (R 798). While v i s i t i n g  h i s  

veh ic le  i n  the  municipal parking l o t ,  Provenzano fed  t h e  meter 

f o r  th ree  hours ,  t h e  maximum time, a t  10: 19 a.m. (R 796-797). 

Steven Tromb l y  , a heavy equipment opera to r ,  observed Provenzano 

s tanding beside h i s  car  i n  the  parking l o t  (R 790). Trombly 

asked i f  Provenzano's ca r  was inopera t ive ,  o r  i f  he needed any 

he lp ,  t o  which Provenzano shook h i s  head "no" (R 790). 

Provenzano re turned  t o  the  courtroom without h i s  

knapsack a t  about 10: 15 (R 586, 612). Provenzano's case was 

c a l l e d  f o r  t r i a l  by Judge Conser (R 612). He approached t h e  

bench with h i s  hand i n  h i s  pants  pocket (R 549, 612). His hand 

never l e f t  h i s  pocket (R 552) . Judge C o n s ~ r  t o l d  Provenzano 

he would have t o  wait  u n t i l  h i s  a t to rney  a r r i v e d ,  Ass i s t an t  

Publ ic  Defender Frank Colon (R 549, 612) . 
Provenzano moved through t h e  small g a t e  sepa ra t ing  

the  courtroom from the  spec ta to r  s e c t i o n ,  and as  he passed, he 

made a hand ges tu re  toward B a i l i f f  Parker (R 549-551). B a i l i f f  

Dalton approached Provenzano before  he s a t  down (R 551, 587). 

Parker e x i t e d  the  courtroom, and reen te red  d i r e c t l y  behind 

Provenzano and Dalton (R 588). 

Dalton s a i d ,  " I ' m  going t o  search you," and took o f f  

h i s  g las ses  (R 589).2 Dalton was unarmed (see s t a t e s '  e x h i b i t  

2 See s t a t e ' s  e x h i b i t  2 f o r  cour t  r e p o r t e r ' s  t r a n s c r i p t  
of t h i s  i n  court  exchange between Provenzano and Dalton. 



22) . Provenzano r e p l i e d ,  "What do you want from me, " o r  words 

t o  t h a t  e f f e c t  (R 551, 613) .  Dalton s a i d  t h a t  he was h i s  f r i e n d  

(R 551) .  Provenzano answered, "You a r e  n o t  my f r i e n d ,  mother 

fucker  . " (R 551, 576) Then Provenzano produced a p i s t o l  from 

h i s  r i g h t  pocke t ,  and sho t  B a i l i f f  Harry Dalton po in t -b lank  i n  

t h e  f a c e  (R 552, 576, 589, 613) .  

B a i l i f f  Parker  e x i t e d  t h e  courtroom w i t h  Provenzano 

on h i s  h e e l s ,  so  c l o s e  they  were almost  touching (R 589, 605, 

623, 627) .  Provenzano f i r e d  a t  Parker  (R 590, 620).  Although 

t h e  b u l l e t  t h a t  most s e v e r e l y  wounded Parker  came from Wilkerson 's  

gun,  Provenzano f i r e d  a t  l e a s t  two s h o t s  a t  Parker  (R 723). 

The people i n  Judge Coleman's a d j a c e n t  courtroom 

hea rd  t h e  s h o t s  (R 633, 674).  The b a i l i f f  i n  charge of  Judge 

a Coleman's courtroom was Will iam Arnold Wilkerson (R 633).  

Wilkerson e x i t e d  t h e  courtroom i n t o  t h e  hallway where t h e  shoot-  

i n g  was t ak ing  p l a c e ,  and t e n  seconds l a t e r ,  g u n f i r e  a t  a c l o s e  

range was heard  (R 634).  

Linda Dunham, a cou r t  r e p o r t e r ,  was t r apped  i n  t h e  

hallway when t h e  shoot ing  s t a r t e d  (R 657, 665).  She p re s sed  

a g a i n s t  t h e  w a l l ,  and saw t h e  gunman come around t h e  f i r s t  

corner  from Judge Conser ' s  courtroom. Provenzano r a n  p a s t  h e r ,  

s topped,  tu rned  around and faced  Linda (R 659).  Linda r a n  i n  

t h e  oppos i t e  d i r e c t i o n  from Provenzano, p a s t  Wilkerson,  who had 

h i s  gun drawn and was advancing towards Provenzano (R 660).  

B a i l i f f  Kenneth Kinz le r  was a l s o  a t t r a c t e d  by t h e  

sound of  g u n f i r e  (R 636).  He was i n  t h e  oppos i t e  d i r e c t i o n  o f  



Judge Conser 's  courtroom, i n  the  nor th  h a l l  (R 636). Kinzler 

saw Provenzano i n  the hallway, holding a  shotgun (R 638). 

Several  people were i n  the  hallway between Provenzano and 

Kinzler (R 638). 

Provenzano took a  p o s i t i o n  i n  t h e  corner ,  where he 

could observe both the  hallway where Wilkerson was loca ted ,  and 

n i n e t y  degrees t o  h i s  l e f t ,  down the  hallway where Kinzler was 

loca ted .  Provenzano pu l l ed  out  a  " la rge  c a l i b e r  r i f l e "  

(shotgun) (R 665, 666). He took a  m i l i t a r y  s tance  i n  the  corner 

(R 666). F i r s t  he pointed t h e  shotgun toward Kinz le r ' s  hallway, 

then pointed i n  the  d i r e c t i o n  where Wilkerson was loca ted  

(R 666) . Provenzano y e l l e d ,  " I ' m  going t o  k i l l  you, mother 

fuckers ,  I ' m  going t o  k i l l  a l l  of you" (R 665). An eyewitness 

s a i d  he then " f e l t "  t h e  shotgun b l a s t  (R 667). 

Provenzano then ducked i n t o  room 436, a  lunchroom 

f o r  b a i l i f f s ,  and t o o k a  bar r icade  pos i t ion  wi th  the  shotgun 

poin t ing  i n t o  the  h a l l . ( R  639). B a i l i f f  Alex Jacobs observed 

Provenzano through a  window between the  lunchroom and t h e  

b a i l i f f  ' s  o f f i c e  (R 650). Jacobs opened the  window and shot  

Provenzano, subduing him (R 650).  Provenzano s t a t e d ,  " I ' m  

s h o t ,  I ' m  dying." (R 647, 654) 

Each of Provenzano's t h r e e  f i rearms were loaded with 

l i v e  ammunition when se ized  (R 710, 712). I n  h i s  pockets,  he 

c a r r i e d  two boxes of b u l l e t s  and a  c l i p  containing t h i r t y  rounds 

(R 689). 

While r ece iv ing  treatment a t  the  h o s p i t a l  a f t e r  t h e  

shoot ing,  Provenzano s t a t e d ,  "Shir ley and Epperson a r r e s t e d  me 



a f o r  r e s i s t i n g .  They s topped me f o r  no reason .  I wanted t o  

g e t  r i d  of  them, g e t  them out  of my s i g h t .  I was sca red .  I 

always c a r r i e d  a  gun wi th  me. I ' m  n o t  say ing  anything f u r t h e r  

anymore." (R 950) 

A p p e l l a n t ' s  t r i a l  was conducted June 11 through 19 ,  

1984 (R 1 ) .  The ju ry  r e t u r n e d  a  v e r d i c t  of g u i l t y  a s  t o  a l l  

t h r e e  counts a l l e g e d  i n  t he  ind ic tment  (R 3314-3316). The 

same j u r y  reconvened on J u l y  11 ,  1984, f o r  t h e  p e n a l t y  phase,  

and r e t u r n e d  an advisory  sen tence  of dea th  by a  v o t e  of seven 

t o  f i v e  a f t e r  over two hours of d e l i b e r a t i o n  (R 2237). 

On J u l y  18,  1984, t h e  Honorable C l i f f o r d  B .  Shepard 

pronounced sen tence  upon a p p e l l a n t  (R 2298). As  r e q u i r e d  by 

s e c t i o n  921.141(3),  F l o r i d a  S t a t u t e s  (1983),  t h e  c o u r t  e n t e r e d  

a i t s  w r i t t e n  o r d e r  s e t t i n g  f o r t h  i t s  f i n d i n g s  a s  t o  t h e  e x i s t e n c e  

of aggrava t ing  and m i t i g a t i n g  c i rcumstances  (R 3452-3462). The 

c o u r t  determined t h a t  f i v e  aggrava t ing  c i rcumstances  were 

e s t a b l i s h e d  beyond a  reasonable  doubt,  t o  w i t :  previous  con- 

v i c t i o n  of two counts  of a t t empted  f i r s t  degree murder, t h e  

defendant  knowingly c r e a t e d  a  g r e a t  r i s k  of dea th  t o  many per-  

sons ,  t h e  murder was committed f o r  t h e  purpose of avoiding h i s  

l awfu l  a r r e s t  f o r  a t t empted  murder, t h e  murder was committed 

t o  d i s r u p t  o r  h inder  t h e  lawful  e x e r c i s e  of  a  governmental 

func t ion  o r  t h e  enforcement of laws, and t h e  murder was com- 

m i t t e d  i n  a  manner t h a t  was co ld ,  c a l c u l a t e d  and premedi ta ted ,  

w i thou t  any p r e t e n s e  of moral o r  l e g a l  j u s t i f i c a t i o n .  5 

921.141(5) (b) (c )  ( e )  (g)  and (i) , F l a .  S t a t .  (1983) . Only one 



a mit iga t ing  circumstance was found t o  e x i s t ,  namely t h a t  t h e  

defendant had no s i g n i f i c a n t  h i s t o r y  of p r i o r  cr iminal  a c t i v i t y .  

5 921.141(6) ( a ) ,  F la .  S t a t .  (.1983). Weighing t h e  t o t a l i t y  of 

t h e  circumstances,  and a f t e r  considering a l l  argument and 

evidence presented ,  the  cour t  determined t h a t  death,  a s  r e -  

commended by the ju ry ,  was the  appropr ia te  sentence f o r  t h e  

murder of William Arnold Wilkerson. 



SUWARY OF ARGUMENT 

POINT I 
- 

The doct r ine  of t r a n s f e r r e d  i n t e n t  app l i e s  t o  t h e  

f a c t s  of t h i s  case.  The jury was properly i n s t r u c t e d  t h a t  " i f  

a  person has a  premeditated design t o  k i l l  one person and i n  

at tempting t o  k i l l  t h a t  person a c t u a l l y  k i l l s  another person, 

the  k i l l i n g  i s  premeditated." Provenzano's attempt t o  e f f e c t u -  

a t e  h i s  premeditated design t o  k i l l  Of f i ce r s  Sh i r l ey  and 

Epperson d i r e c t l y  r e s u l t e d  in  t h e  death of William Arnold 

Wilkerson. Even i f  i t  was improper t o  so i n s t r u c t  the j u r y ,  

any e r r o r  i s  harmless due t o  the  competent, s u b s t a n t i a l  e v i -  

dence of premeditated design to  murder Wilkerson, independent 

of the  doct r ine  of t r a n s f e r r e d  i n t e n t .  

POINT I1 

There was never a  s u f f i c i e n t  motion f o r  change of 

venue before the cour t  upon which t o  r u l e ,  so  i t  cannot have 

been e r r o r  t o  t r y  Provenzano i n  Orange County where t h e  crime 

occurred. A f a i r  and impar t ia l  jury  was impaneled with no 

d i f f i c u l t y .  The p r e t r i a l  p u b l i c i t y  was f a c t u a l  i n  na tu re ,  and 

d id  no t  c r e a t e  an atmosphere of deep h o s t i l i t y  i n  the  oornmunity. 

Appellant exerc ised  only e igh t  of h i s  peremptory chal lenges 

and personal ly acquiesced i n  t h e  jury  as  s e l e c t e d .  

POINT 111 

There i s  ample evidence of premeditation t o  s u s t a i n  

a t he  v e r d i c t  of g u i l t y  of murder i n  the  f i r s t  degree. Provenzano 



a was ca r ry ing  t h r e e  f i r ea rms  and s u r p l u s  ammunition when he  

a r r i v e d  a t  t h e  cour thouse f o r  h i s  t r i a l  on January 10,  1984. 

A t  f i r s t ,  he  c a r r i e d  a knapsack con ta in ing  more ammunition 

i n t o  t h e  courtroom, b u t  when t o l d  by a b a i l i f f  t h a t  he  e i t h e r  

had t o  submit t o  a s ea rch  o r  c a r r y  t h e  knapsack o u t s i d e ,  

Provenzano took t h e  knapsack t o  h i s  ca r  and r e t u r n e d  t o  t h e  

courtroom. 

Af t e r  shoot ing  B a i l i f f  Dal ton,  Provenzano r a n  down 

t h e  hallway of t h e  cour thouse chas ing  B a i l i f f  Parker .  Provenzano 

took a m i l i t a r y  s t a n c e  w i t h  h i s  back t o  a corner  where he  could 

s e e  down two ha l lways .  He l a i d  i n  w a i t  a s  Wilkerson approached. 

Provenzano y e l l e d  " I ' m  going t o  k i l l  you, mother f u c k e r s ,  I ' m  

going t o  k i l l  a l l  o f  you," produced a loaded twelve gauge sho t -  

a gun from a s p e c i a l  pocket  i n s i d e  h i s  r a i n c o a t ,  aimed and f i r e d ,  

m o r t a l l y  wounding Wilkerson. This  i s  s u f f i c i e n t  evidence o f  

p remedi ta t ion .  

POINT I V  

The t r i a l  c o u r t  c o r r e c t l y  found t h a t  t h e  murder was 

committed i n  a manner t h a t  was co ld ,  c a l c u l a t e d  and premedi ta ted ,  

w i thou t  any p r e t e n s e  of  moral o r  l e g a l  j u s t i f i c a t i o n .  Provenzano 

planned f o r  weeks t o  e f f e c t u a t e  h i s  des ign t o  murder two o f f i c e r s  

and anyone e l s e  who g o t  i n  h i s  way. Unlike a bungled b u r g l a r y ,  

Provenzano planned from t h e  beginning t o  murder. The t r i a l  

c o u r t  c o r r e c t l y  determined t h a t  t h e r e  was no p re t ense  of moral 

o r  l e g a l  j u s t i f i c a t i o n .  



POINT V 

The f a c t  t h a t  the  murder was committed i n  t h e  Orange 

County Courthouse minutes before commencement of a p p e l l a n t ' s  

t r i a l  supports t h e  f ind ing  t h a t  the  murder was committed t o  

d i s r u p t  o r  hinder  t h e  lawful exe rc i se  of any governmental 

funct ion  or  the  enforcement of laws. The f a c t  t h a t  Provenzano 

attempted t o  k i l l  B a i l i f f s  Dalton and Parker supports  the  f ind-  

ing  t h a t  B a i l i f f  Wilkerson was subsequently murdered f o r  t h e  

purpose of avoiding what would have been h i s  lawful a r r e s t  f o r  

attempted murder. There a r e  sepa ra te  f a c t u a l  circumstances t o  

support  these two aggravating circumstances. 

POINT V I  

The t r i a l  cour t  considered a l l  s t a t u t o r y  and non- 

s t a t u t o r y  mi t iga t ing  f a c t o r s .  In  h i s  sound d i s c r e t i o n  he de- 

termined t h a t  only one mi t iga t ing  c i r c u s  tance had been es  tab- 

l i s h e d  by a  preponderance of  t h e  evidence. 

POINT V I I  

The a l l eged ly  improper comment made by the  prosecutor 

during c los ing  argument of the  penal ty phase i s  proper when 

viewed i n  context .  The i s sue  has no t  been preserved due t o  

the  f a i l u r e  t o  move f o r  m i s t r i a l  and request  a  cu ra t ive  i n s t r u c -  

t i o n .  Even i f  preserved and improper, any e r r o r  i s  harmless.  

The t r i a l  cour t  c o r r e c t l y  denied a  motion f o r  m i s t r i a l  

during t h e  cross-examination of appel lan t  during the  penal ty  

phase. Once the  appe l l an t  became a wi tness ,  t h e  s t a t e  was 

e n t i t l e d  t o  develop mat ters  t e s t i f i e d  t o  during d i r e c t .  The 



a l l eged ly  improper cross-examination f u r t h e r  i l luminated  ap- 

p e l l a n t ' s  testimony concerning the " j u d i c i a l  conspiracy" of 

which he was a  v ic t im.  

POINT V I I I  

Alleged e r r o r s  which a r e  unavai l ing ind iv idua l ly  a r e  

no more potent  o r  convincing when lumped together .  Appellant 

received a  f a i r  t r i a l .  

There a r e  only two new a l l e g a t i o n s  of e r r o r  contained 

i n  t h i s  Point  V I I I .  F i r s t ,  he claims t h a t  the  court  l imi ted  

the  cross-examination of two witnesses  during the r e b u t t a l  

por t ion  of the  s t a t e ' s  case .  Review of the  recor'd r evea l s  t h a t  

t h e  defense was not  l imi ted ,  b u t  vigorously and completely 

cross-examined the witnesses  i n  quest ion.  Second, he complains 

t h a t  Wilkerson's r e l a t i v e s  i n  t h e  audience began crying as  a  

tape of the  shooting was replayed. The t r i a l  cour t  d id  n o t  

n o t i c e  the  behavior ,  so  i t  must n o t  have been obvious. Any 

e r r o r  i s  harmless.  

POINT I X  

The c o n s t i t u t i o n a l i t y  of F l o r i d a ' s  death penal ty  

s t a t u t e  has been repeatedly upheld by t h i s  honorable court  and 

f e d e r a l  cour t s .  



POINT I 

THE JURY WAS PROPERLY INSTRUCTED 
ON THE DOCTRINE OF TRANSFERRED 
INTENT BECAUSE APPELLANT'S ATTEMPT 
TO EFFECTUATE HIS PREMEDITATED 
DESIGN TO MURDER OFFICERS EPPERSON 
AND SHIRLEY DIRECTLY RESULTED I N  
THE DEATH OF ANOTHER HUMAN B E I N G ,  
WILLIAM ARNOLD WILKERSON. 

Appel lant  contends t h a t  r e v e r s i b l e  e r r o r  occur red  

when, over t imely  o b j e c t i o n ,  t h e  j u r y  was i n s t r u c t e d  t h a t  " i f  

a  person has  a  premedi ta ted des ign  t o  k i l l  one person and i n  

a t tempt ing  t o  k i l l  t h a t  person a c t u a l l y  k i l l s  ano ther  person ,  

t h e  k i l l i n g  i s  premeditated" (R 1970) .  He claims t h a t  t h i s  

i n s t r u c t i o n  i s  n o t  suppor ted  by t h e  evidence adduced a t  t r i a l  

and p re jud iced  him by confusing t h e  j u r y  on t h e  element of  

• premedi ta t ion .  Appellee a s s e r t s  t h a t  t h e  premedi ta t ion  design 

t o  k i l l  O f f i c e r s  S h i r l e y  and Epperson d i r e c t l y  r e s u l t e d  i n  t h e  

dea th  o f  ano ther  human being and so  t h e  o r i g i n a l  mal ice  can be 

t r a n s f e r r e d  t o  t h e  person who a c t u a l l y  s u f f e r e d  t h e  consequences 

of t h e  planned a t t a c k .  The d o c t r i n e  of t r a n s f e r r e d  i n t e n t  

a p p l i e s  t o  t h e  f a c t s  of t h i s  ca se .  I f  t h e  c u r r e n t  scope of t h e  

p r i n c i p l e  does n o t  embrace t h e  p e c u l i a r  f a c t u a l  c i rcumstances  

o f  t h i s  c r imina l  ep i sode ,  then  i t  should be expanded t o  e f f e c t u -  

a t e  i t s  purpose.  Even i f  i t  was improper t o  s o  i n s t r u c t  t h e  

j u r y ,  any e r r o r  i s  harmless because of t h e  overwhelming evidence 

of  g u i l t .  

The d o c t r i n e  of t r a n s f e r r e d  i n t e n t  has  been approved 

by t h e  cou r t s  of  t h e  s t a t e  i n  every  degree of  homicide.  Wright 



v .  S t a t e ,  363 So.2d 617  (Fla .  1 s t  DCA 1978) (manslaughter); 

Pressley v .  S t a t e ,  395 So.2d 1175 (Fla.  3d DCA 1981) (second 

degree murder) ; Dawson v .  S t a t e ,  139 So. 2d 408 (Fla .  

( f i r s t  degree murder) . The F i r s t  D i s t r i c t  recent ly  reversed 

an order granting a  motion to  dismiss a  charge of f i r s t  degree 

murder in  a  case involving t rans fe r red  i n t e n t .  In S t a t e  v .  

Pforr ,  461 So.2d 1006 (Fla.  1 s t  DCA 1984), t h a t  court he ld  t h a t  

"an indictment need only charge a  premeditated attempt to  k i l l  

the vict im, even i f  the  proof es tab l i shes  t ha t  the r e q u i s i t e  

i n t e n t  was d i rec ted  toward another human being." Hence, the  

f a c t  t h a t  t h i s  indictment al leged tha t  appel lant ,  by premedi- 

t a t ed  design, e f fec tua ted  the death of William Arnold Wilkerson 

does not render the  p r inc ip le  inappl icable  ( R  2769). 

a The usual case involving t rans fe r red  i n t e n t  i s  as 

appellant  has s t a t e d :  The defendant aims and shoots a t  A in-  

tending t o  k i l l  him but instead misses and k i l l s  B .  - See, 

Pressley v. S t a t e ,  supra.  Succinctly s t a t ed ,  the  i n t e n t  fo l -  

lows the b u l l e t .  "As a  matter of law, the  o r ig ina l  malice i s  

t r ans fe r red  from the one agains t  whom it  was enter ta ined t o  

the  person who ac tua l ly  suffered the consequences of the un- 

lawful ac t . "  - Id .  a t  1 1 7 7 .  

Appellant 's  i n t e rp re t a t i on  of t h i s  r u l e  i s  confused 

by t h i s  graphic and common example. The normal case involves 

shooting i n to  a  crowd, intending t o  h i t  one person but  k i l l i n g  

another.  Appellant 's  de f in i t i on  i s  l imi ted  to  t h i s  usual but 

no t  exclusive example. He implies t h a t  both the intended v ic -  



t i m  and a c t u a l  v i c t i m  must always be  i n  t h e  same p l a c e  when 

t h e  murder occu r s .  Provenzano p o i n t s  t o  t h e  f a c t  t h a t  he 

murdered Wilkerson whi le  O f f i c e r s  S h i r l e y  and Epperson were 

n o t  even i n  t he  b u i l d i n g ,  and c la ims t h a t  t h i s  f a c t  nega tes  

a p p l i c a t i o n  of t h e  p r i n c i p l e  of t r a n s f e r r e d  i n t e n t  (AB 30-31). 

Appellee r e s p e c t f u l l y  d i s a g r e e s  w i t h  t h i s  i n t e r p r e -  

t a t i o n  of t h e  r u l e .  Appellee agrees  t h a t  t h e  normal ca se  i n -  

volves  t h e  defendant ,  t h e  in tended  v i c t i m  and t h e  deceased 

a l l  i n  t h e  same p l ace  a t  t h e  t ime of t h e  murder. But t h i s  i s  

n o t  a  u s u a l  ca se .  Simply because t h i s  case  does n o t  f i t  i n t o  

h i s  narrowly de f ined  p r i n c i p l e ,  def ined  most ly  wi th  an example, 

does n o t  au toma t i ca l ly  make t h e  p r i n c i p l e  i n a p p l i c a b l e .  

The l e s s  common, b u t  equa l ly  v a l i d  f a c t u a l  s c e n a r i o  

a could involve  an i n t r i c a t e  des ign  t o  e f f e c t u a t e  death  from 

a f a r  which goes awry. I n  a t  l e a s t  one ca se  decided by t h i s  

honorable  c o u r t ,  t h e  v i c t i m  and t h e  defendant were n o t  i n  t h e  

same p l ace ;  i n  f a c t  t h e  v i c t i m  was completely unknown t o  t h e  

defendant ,  y e t  h i s  convic t ion  f o r  f i r s t  degree murder was a f -  

f i rmed.  Coston v .  S t a t e ,  139 F l a .  250, 190 So. 520 ( F l a .  1939). 

I n  Coston, t h e  defendant poisoned a  sma l l  b o t t l e  of whiskey 

w i t h  f i v e  t imes t h e  f a t a l  dose of potassium cyanide.  Coston 

gave t h e  b o t t l e  t o  Donald Long, i n t end ing  t o  k i l l  Long. In- 

s t e a d  of d r ink ing  t h e  whiskey, Long gave t h e  whiskey t o  Robert  

E t t y ,  who i n  t u r n  gave t h e  b o t t l e  t o  Dolores Myerly, who drank 

i t  and promptly d ied .  In  a f f i rming  t h e  convic t ion  f o r  f i r s t  

degree murder, t h e  c o u r t  exp la ined :  



The law, as  wel l  a s  reason, pre- 
vents  (defendant) from taking ad- 
vantage of h i s  own wrong doing, 
o r  excusing himself when t h i s  un- 
lawful a c t ,  i f  committed by (de- 
fendant) , s t r i k e s  down an unin- 
tended v ic t im.  The o r i g i n a l  
malice as  a  mat ter  of law i s  
t r a n s f e r r e d  from the  one aga ins t  
whom i t  was e n t e r t a i n e d  t o  the  
person who a c t u a l l y  su f fe red  the  
consequences of the unlawful a c t .  

I d .  a t  522. - 
Obviously Provenzano was present  a t  the  scene when 

he murdered Wilkerson. The poin t  i s  t h a t  the  d e f i n i t i o n  of 

t r a n s f e r r e d  i n t e n t  urged by appe l l an t  r e l i e s  upon a  common 

example t h a t  does n o t  include a l l  poss ib le  v a r i a t i o n s  of t h i s  

concept.  Transferred i n t e n t  encompasses more than j u s t  poor 

a marksmanship. 

The r e a l  quest ion he re  i s  whether, a t  the  time the  

murder was committed, Provenzano was at tempting t o  e f f e c t u a t e  

h i s  premeditated design t o  k i l l  Of f i ce r s  Sh i r l ey  and Epperson. 

The s t a t e  submits t h a t  he was. Provenzano should n o t  p r o f i t  

from h i s  mistaken b e l i e f  t h a t  h i s  intended v ic t ims  were among 

the  uniformed law enforcement o f f i c e r s  t h a t  enc i rc l ed  him. 

It i s  c l e a r  t h a t  Provenzano came t o  the  courthouse t h a t  f a t e f u l  

day t o  e f f e c t u a t e  h i s  premeditated design t o  k i l l  Off icers  

Sh i r l ey  and Epperson. Attempting to  ca r ry  out  t h a t  p lan ,  

B a i l i f f  Wilkerson was k i l l e d ,  and B a i l i f f s  Dalton and Parker 

were almost k i l l e d .  As a  mat ter  of law, the  malice d i r e c t e d  

toward Sh i r l ey  and Epperson i s  t r a n s f e r r e d  t o  Wilkerson. 

In  Lee v .  S t a t e ,  141 So.2d 257 (F la .  1962), t h i s  



c o u r t  a f f i rmed a  conv ic t ion  f o r  f i r s t  degree murder, where 

t h e  defendant had murdered h i s  f a t h e r -  in-law, i n t end ing  t o  

k i l l  h i s  w i f e .  The c o u r t  examined t h e  ev idence ,  and determined 

t h a t  i t  was s u f f i c i e n t  t o  e s t a b l i s h  premedi ta t ion .  

When a  man r e p e a t e d l y  makes 
i n v i d i o u s  t h r e a t s  about h i s  wi fe  
. . . and t h e  i nv id ious  t h r e a t s  
extend t o  t h e  f a t h e r  and o t h e r  
members of h i s  fami ly ,  then  arms 
himself  w i t h  a  p i s t o l  and a  r i f l e ,  
goes o u t  on t h e  highway i n  t h e  
manner shown by t h e  evidence,  
passes  h i s  wi fe  and h e r  f a t h e r  
w i t h  o t h e r s  t r a v e l i n g  i n  t h e  
oppos i t e  d i r e c t i o n ,  t u r n s  h i s  
c a r  and pursues  them, ove r t akes  
them, a t tempts  t o  f o r c e  them o f f  
t h e  highway, r e p e a t e d l y  f i r e s  h i s  
r i f l e  and p i s t o l  i n t o  t h e  c a r  where 
h i s  wi fe  and f a t h e r  were r i d i n g ,  
k i l l s  bo th  of  them and i n j u r e s  
o t h e r s  r i d i n g  i n  t h e  c a r ,  t h a t  of 
i t s e l f  i s  s u f f i c i e n t  t o  show a  
premedi ta ted  i n t e n t  t o  murder t h e  
f a t h e r  i f  b e l i e v e d  by t h e  j u r y .  

I d .  a t  259. - 

Provenzano r e p e a t e d l y  made t h r e a t s  a g a i n s t  s e v e r a l  

people involved i n  t h e  c r imina l  j u s t i c e  system, i nc lud ing  t h e  

o f f i c e r s  (R 923) ,  t h e  C i ty  of Orlando (R 915),  t h e  Orlando 

P o l i c e  Department (R 928, 942) ,  " those  people" (R 935) ,  and 

t h e  "es tabl ishment"  (R 913).  Then Provenzano armed himself  

w i t h  t h r e e  f i r e a r m s  and ample ammunition, and proceeded t o  t h e  

cour thouse on t h e  morning o f  h i s  t r i a l  (R 710-712). A f t e r  

being conf ron ted  by Parker  concerning h i s  knapsack, Provenzano 

had t h e  presence of mind t o  t a k e  t h e  knapsack o u t s i d e  r a t h e r  

than submit  t o  a  s e a r c h ,  knowing t h a t  t h e  knapsack conta ined  



a gun g r i p s  and ammunition (F, 584, 738). Provenzano r e t u r n e d  t o  

t h e  courtroom, s t i l l  h e a v i l y  armed. Within a  minute ,  he  sho t  

Harry Dalton w i t h  a  p i s t o l  and m o r t a l l y  wounded Arnie Wilkerson 

w i t h  a  shotgun.  I n  a t tempt ing  t o  e f f e c t u a t e  h i s  p remedi ta ted  

des ign ,  Provenzano's  a c t i o n s  r e s u l t e d  i n  t h e  dea th  of a  human 

be ing .  

Should t h i s  honorable c o u r t  determine t h a t  t h e  s t a t e  

of t h e  law i n  F l o r i d a  p r e s e n t l y  would n o t  a l low a p p l i c a t i o n  of 

t h e  d o c t r i n e  of t r a n s f e r r e d  i n t e n t  t o  t h e  unusual  f a c t s  of t h i s  

ca se ,  t h e  s t a t e  r e s p e c t f u l l y  r e q u e s t s  t h a t  t h e  c o u r t  expand 

t h e  p r i n c i p l e  t o  e f f e c t u a t e  i t s  purpose.  The mal ice  and p re -  

medi ta ted  design t o  k i l l  O f f i c e r s  S h i r l e y  and Epperson, once 

formulated and commenced when he  e n t e r e d  the  cour thouse h e a v i l y  

a armed, r e s u l t e d  i n  t h e  dea th  of a  human be ing .  J u s t  a s  i n  t h e  

u s u a l  case ,  i f  a  defendant cannot p r o f i t  from h i s  mis take  and 

c la im t h a t  he d i d  n o t  i n t e n d  t o  k i l l  h i s  unlucky v i c t i m ,  then  

Provenzano should n o t  p r o f i t  from h i s  mis take i n  un leash ing  

h i s  murderous a t t a c k  b e f o r e  t h e  a r r i v a l  of h i s  in tended  v i c t i m s .  

True,  t h i s  i s  n o t  t h e  most common c o n s t r u c t i o n  of t h i s  d o c t r i n e ,  

and perhaps even an expansion,  b u t  n e v e r t h e l e s s  t h e  j u r y  was 

proper ly  i n s t r u c t e d  on t h e  theory  of t r a n s f e r r e d  i n t e n t .  

Even i f  t h i s  honorable c o u r t  determines t h a t  t h e  i n -  

s t r u c t i o n  was improper, any e r r o r  i s  harmless beyond a  reason-  

a b l e  doubt.  There was competent,  s u b s t a n t i a l  evidence t h a t  

Provenzano e n t e r t a i n e d  t h e  premedi ta ted design t o  k i l l  Wilkerson 

See,  P o i n t  111, i n f r a .  Provenzano saw Wilkerson advancing,  

• removed a  loaded shotgun from a  s p e c i a l  pocket  i n s i d e  h i s  c o a t ,  



a s a i d  " I ' m  going t o  k i l l  you, mother fuckers, I ' m  going t o  k i l l  

a l l  of  you," and f i r e d  t h e  f a t a l  sho t  when Wilkerson was two 

t o  t h r e e  f e e t  away. The s t a t e  submits t h a t  t h i s  i s  competent,  

s u b s t a n t i a l  evidence from which t h e  j u r y  could conclude t h a t  

Provenzano formed a premedi ta ted design t o  k i l l  Wilkerson.  

See,  Washington v .  S t a t e ,  432 So.2d 44 (F l a .  1983).  

The i n s t r u c t i o n  on t r a n s f e r r e d  i n t e n t  was r eques t ed  

by t h e  s t a t e  because i t  was p a r t  of t h e  law of t h e  c a s e .  An 

e q u a l l y  important  mot iva t ing  f a c t o r  i s  t o  r e b u t  t h e  defense  

p re sen ted  a t  t r i a l  and r e i t e r a t e d  h e r e  on appea l .  Loosely 

t r a n s l a t e d ,  Provenzano' s defense  was t h a t  due t o  h i s  i n s a n i t y ,  

when Dalton asked t o  s e a r c h  h i s  person i n  Judge Conser ' s  cour t -  

room, Provenzano f e l t  t h r ea t ened ,  cornered ,  t rapped .  I n  r e -  

a sponse t o  t h i s  perce ived  t h r e a t ,  he  l a shed  ou t  a t  any approach- 

i n g  uniformed o f f i c e r .  The ensuing bedlam was l i k e n e d  t o  t h e  

shootout  a t  t h e  OK C o r r a l .  A s  a v i c t i m  o f  a " j u d i c i a l  consp i r -  

I t  a cy ,  Provenzano d i d  n o t  perce ive  himself  a s  an a n t a g o n i s t ;  

h i s  homosexual paranoia  caused him t o  v i o l e n t l y  r e a c t  whenever 

he  was touched by a man. 

Provenzano main ta ins  t h i s  p o s i t i o n .  "The uncontro- 

v e r t e d  evidence shows t h a t  Provenzano was a t  most simply f i r i n g  

a t  any uniformed b a i l i f f  t h a t  approached him." (AB 43) The 

s t a t e  r eques t ed  t h e  i n s t r u c t i o n  on t r a n s f e r r e d  i n t e n t  t o  r ebu t  

t h i s  p o s i t i o n .  There i s  ample evidence t h a t  Provenzano planned 

t h e  homicide ( s )  of  law enforcement o f f i c e r s  ( i nc lud ing  S h i r l e y ,  

Epperson and "any uniformed b a i l i f f "  who g o t  i n  t h e  way) long 

• be fo re  any p a r t i c u l a r  b a i l i f f  c ros sed  h i s  p a t h .  This  f u l l y  



formed premeditated design t o  k i l l  i s  t r a n s f e r r e d  a s  a  mat ter  

of law, and focuses on the  hapless  o f f i c e r  who was a c t u a l l y  

k i l l e d .  It i s  no t  a  defense t o  a s s e r t  t h a t ,  i n  fur therance  

of h i s  attempt t o  e f f e c t u a t e  h i s  premeditated design t o  k i l l  

S h i r l e y ,  Epperson, and/or unspecif ied o t h e r s ,  he acc iden ta l ly  

o r  un in ten t iona l ly  k i l l e d  Wilkerson. It i s  t h i s  defense t h a t  

tended t o  confuse the  ju ry ,  not  the  i n s t r u c t i o n .  

This honorable court  cannot presume t h a t  t h e  i n s t r u c -  

t i o n  so confused the  jury  t h a t  the  s u b s t a n t i a l  r i g h t s  of t h e  

appe l l an t  were i n j u r i o u s l y  a f f e c t e d  i n  l i g h t  of the  s u b s t a n t i a l  

evidence of premeditation without re ference  t o  t r a n s f e r r e d  i n -  

t e n t .  § 924.33, F la .  S t a t .  (1983). 

An analgous s i t u a t i o n  where t h e  harmless e r r o r  r u l e  

a has been appl ied  i s  when the  ju ry  i s  i n c o r r e c t l y  i n s t r u c t e d  on 

the  elements of the  underlying felony when the  s t a t e  i s  pro- 

secut ing  under both felony murder and premeditation t h e o r i e s .  

Even i f  the re  i s  i n s u f f i c i e n t  evidence of t h e  felony t o  sup- 

por t  t h e  i n s t r u c t i o n ,  i f  t he re  i s  s u f f i c i e n t  evidence of pre-  

medi ta t ion ,  the  e r r o r  i s  harmless.  F raz ie r  v .  S t a t e ,  107 So.2d 

16 (F la .  1958) ; McKennon v .  S t a t e ,  403 So.2d 389 (F la .  1981) ; 

Buford v.  Wainwright, 428 So.2d 1389 (F la .  1983). 

The doc t r ine  of t r a n s f e r r e d  i n t e n t  was properly be- 

f o r e  t h e  ju ry .  In  at tempting t o  e f f e c t u a t e  h i s  premeditated 

design t o  k i l l  Off icers  Sh i r l ey  and Epperson, a  human being 

was k i l l e d .  Although appel lee  disagrees  with h i s  narrow 

i n t e r p r e t a t i o n  of t h i s  theory,  even i f  appe l l an t  i s  co r rec t  

t h a t  the  theory does n o t  apply t o  t h i s  case,  i t  should be ex- 



a panded t o  embrace t h i s  unique s i t u a t i o n .  The i n s t r u c t i o n  was 

r eques t ed  t o  r e b u t  a  defense  t h a t  was con t r a ry  t o  law, o r  a t  

l e a s t  a  defense  t h a t  tended t o  confuse t h e  j u r y .  Even i f  t h e  

i n s t r u c t i o n  was e r roneous ly  g iven ,  any e r r o r  i s  harmless be- 

yond a  reasonable  doubt.  Chapman v .  C a l i f o r n i a ,  386 U.S. 18,  

87 S.Ct .  824, 1 7  L.Ed.2d 705 (1967). There i s  competent,  sub- 

s t a n t i a l  evidence of p remedi ta t ion  d i r e c t e d  towards Wilkerson 

t o  s u s t a i n  t h e  j u r y ' s  v e r d i c t .  



POINT I1 

THE TRIAL COURT CORRECTLY DENIED 
APPELLANT'S MOTION FOR CHANGE OF 
VENUE BECAUSE A MOTION WAS NOT 
PROPERLY BEFORE THE COURT AND 
BECAUSE A FAIR AND IMPARTIAL JURY 
WAS IMPANELED. 

Appellant claims t h a t  he was denied a  f a i r  t r i a l  

by an impar t i a l  ju ry  i n  v i o l a t i o n  of h i s  c o n s t i t u t i o n a l  r i g h t s .  

Appellant a s s e r t s  t h a t  t h e r e  was g rea t  d i f f i c u l t y  i n  s e l e c t i n g  

a  j u r y ,  and claims t h a t  t h i s  r a i s e s  a  presumption of p a r t i a l i t y .  

The p a r t i c u l a r  a l l e g a t i o n  of e r r o r  i s  t h a t  t h e  t r i a l  court  

f a i l e d  t o  ensure t h a t  both s ides  received a  f a i r  t r i a l  by an 

impar t i a l  jury ,  and abused i t s  d i s c r e t i o n  i n  f a i l i n g  t o  grant  

an o r a l  motion f o r  change of venue on t h e  f i r s t  day of t h e  

• t r i a l .  

This i s sue  has not  been preserved f o r  a p p e l l a t e  

review. The o r a l  motion was condi t ional  i n  two respec t s  which 

were never met, and no r u l i n g  was ever obtained on t h e  motion. 

F lor ida  Rule of Criminal Procedure 3.240 requ i res  

t h a t  motions f o r  change of venue be i n  w r i t i n g ,  accompanied 

by a f f i d a v i t s  and a  c e r t i f i c a t e  of good f a i t h .  The motion must 

be made no l a t e r  than t en  (10) days before t r i a l  unl.ess good 

cause i s  shown f o r  t h e  f a i l u r e  t o  do s o .  

O n  t he  morning t h a t  t h e  t r i a l  s t a r t e d ,  the  defendant 

s t a t e d  f o r  the  f i r s t  time t h a t  he had been laboring under t h e  

misconception t h a t  the  veni re  would be s e l e c t e d  from vo te r s  



a throughout t h e  s t a t e ,  and t h a t  he d id  n o t  want t o  be t r i e d  by 

a  j u r y  s e l e c t e d  from Orange County v o t e r s  (R 3-8) .  A f t e r  some 

d i s c u s s i o n ,  a p p e l l a n t ' s  a t t o r n e y  r eques t ed  l eave  t o  f i l e  an 

o r a l  motion f o r  change of  venue,  t o  be followed by a  w r i t t e n  

motion which complied w i t h  t h e  r u l e  (R 18 ) .  The t r i a l  c o u r t  

al lowed t h e  o r a l  motion upon t h e  cond i t i on  t h a t  a  w r i t t e n  mo- 

t i o n  would fo l low a t  h i s  f i r s t  oppor tun i ty  (R 18,  21) .  This  

cond i t i on  was never  met; no w r i t t e n  motion was ever  f i l e d .  

Secondly,  t h e  o r a l  motion was f u r t h e r  condi t ioned  

upon t h e  i n a b i l i t y  t o  s e a t  an i m p a r t i a l  j u r y .  The o r a l  motion 

by t h e  defense  r eques t ed  t h a t  a  d e c i s i o n  o r  r u l i n g  be  d e f e r r e d  

u n t i l  a f t e r  v o i r  -- d i r e  (R 19,  22 ) .  The o r a l  motion was never  

renewed; i t  was appa ren t ly  abandoned by t h e  defense  because 

they  were s a t i s f i e d  wi th  t h e  impaneled j u r y  (R 369) .  I n  any 

even t ,  t h e r e  was never  a  r u l i n g  on t h e  motion.  Absent an 

a f f i r m a t i v e  r u l i n g  i n  t h e  r e c o r d ,  t h e  i s s u e  i s  n o t  p reserved  

f o r  a p p e l l a t e  review.  

The s t a t e  s t r e n u o u s l y  urges t h i s  honorable  c o u r t  t o  

d i spose  of  t h i s  i s s u e  on procedura l  grounds.  A b e t t e r  ca se  

f o r  l a c k  of p r e s e r v a t i o n  cannot be found. Lack of  p r e s e r v a t i o n  

should simply end the  d i scuss ion .  -9 See Thompson v .  E s t e l l e ,  

642 F.2d 996 ( 5 t h  C i r .  1981).  

Appel lant  c o r r e c t l y  p o i n t s  ou t  t h a t  t r y i n g  t h e  ca se  

i n  Orange County was a  t a c t i c  of t h e  defense  (AB 38) .  This  

defense  s t r a t e g y  was s t a t e d  immediately by a p p e l l a n t ' s  counsel  

when h i s  d e s i r e  t o  change venue f i r s t  became known. 



M r .  Edmund (defense counsel)  : 
Your Honor, we discussed pos- 
s i b i l i t y  of change of venue. 
I had been advised by someone 
t h a t  the  case would probably 
be t r a n s f e r r e d  t o  S t ,  Augustine 
I t o l d  the  c l i e n t  t h a t  I would 
much p r e f e r  s e l e c t i n g  a jury  
from Orange County than I would 
a  ju ry  from S t .  Augustine, be- 
cause I f e l t  t he  a rea  of S t .  
Augustine would be much more 
conservat ive than the  a rea  of 
Orlando. I f e l t  t h a t  the  a rea  
of Orlando would be much more 
recep t ive  t o  the  defense t h a t  
I saw t o  t h i s  being conjunctive 
wi th  lack  of premeditat ion,  and 
t h a t  i s  the  i n s a n i t y  defense.  

I t o l d  him t h a t ,  i n  my opinion, 
i f  you walk the  s t r e e t s  of 
Orlando and s top  twenty people,  
i f  any of them knew about h i s  
case -- and I d i d n ' t  th ink  a l l  
of them would -- t h a t  immediate 
r eac t ion  I was g e t t i n g  from 
everybody t h a t  he was insane.  
And t h i s  was our defense.  And 
i t  seemed t o  me t h i s  was the  
p lace  t o  keep i t .  

(R 9-10). The t r i a l  cour t  discharged i t s  duty t o  insure  a  

f a i r  t r i a l  by inqui r ing  a t  l e a s t  twice before the  t r i a l  whether 

the  defendant wanted a  change of venue (R 6 ,  2387). In  two 

p r e t r i a l  conferences,  the  t r i a l  court  was assured t h a t  t h e  

defendant wanted t o  be t r i e d  i n  Orange County where h i s  f r i e n d s  

and family l i v e d .  

Appel lant ' s  i n i t i a l  b r i e f  acknowledges t h i s  t a c t i c a l  

maneuver, but  claims t h a t  the  defendant did no t  concur with t h i s  

dec is ion .  F i r s t  of a l l ,  i f  Provenzano was no t  s a t i s f i e d  with 

h i s  d is t inguished and eminent t r i a l  a t to rneys ,  he could have 



a discharged them. Indeed,  Provenzano was g iven  numerous oppor- 

t u n i t i e s  to  r e p r e s e n t  himself  o r  t o  d i scharge  h i s  a t t o r n e y s ,  

a l l  of which he  dec l ined  (R 1 4 ) .  Second, t h i s  i s  n o t  t h e  pro-  

p e r  t ime o r  p l ace  t o  r a i s e  a l l e g a t i o n s  of i n e f f e c t i v e  a s s i s t a n c e  

of counse l .  I f  Provenzanofs  a t t o r n e y s  d i d  n o t  adhere  t o  h i s  

d e s i r e s  concerning t h e  conduct o f  h i s  defense ,  t h a t  d i s p u t e  

r a i s e s  p o s s i b l e  e t h i c a l  v i o l a t i o n s  which do n o t  concern t h e  

c o u r t  a t  t h i s  j u n c t u r e .  Thi rd ,  t h e  defendant pe r sona l ly  ac- 

quiesced i n  t h e  s e l e c t i o n  of t h e  j u r y  panel  (R 369). A f t e r  

c o n s u l t i n g  wi th  h i s  c l i e n t  (R 364-365), a p p e l l a n t ' s  a t t o r n e y  

accepted t h e  j u r y  panel  (R 369).  L a s t l y ,  and most s i g n i f i c a n t l y ,  

t h e  defense  on ly  used e i g h t  of t h e i r  peremptory cha l lenges  

(R 247-248; 366-369). I f  he  had any l i n g e r i n g  doubts a s  t o  

a t h e  p a r t i a l i t y  of any of t h e  j u r o r s ,  he  could have e a s i l y  

cured t h e  problem by us ing  one of h i s  numerous remaining per-  

emptory cha l l enges .  This  i s  t h e  b e s t  evidence t h a t  Provenzano 

was pe r sona l ly  s a t i s f i e d  wi th  t h e  j u r y  a s  s e l e c t e d .  - See,  Davis 

v .  S t a t e ,  461 So.2d 67 ( F l a .  1984) ; S t r a i g h t  v .  S t a t e ,  397 

So.2d 903 ( F l a .  1981).  S ince  Provenzano was s a t i s f i e d  t h a t  he 

had impaneled an i m p a r t i a l  j u r y ,  t h e r e  was no reason  t o  move 

t h e  t r i a l .  

I f  i t  i s  p o s s i b l e  t o  empanel a  
j u r y  comprising persons  who can 
be r e l i e d  upon t o  decide t h e  ca se  
based upon t h e  evidence,  and n o t  
be i n f luenced  by knowledge gained 
from sources  o u t s i d e  t h e  cou r t -  
room, then  a  d e n i a l  of change of 
venue i s  proper .  

Copeland v .  S t a t e ,  457 So. 2d 1012, 1017 ( F l a .  1984).  



Appellee agrees t h a t  t h i s  case received extensive 

p u b l i c i t y .  However, the ex ten t  of p u b l i c i t y  o r  publ ic  know- 

ledge i s  n o t  the  i s s u e .  "The c r i t i c a l  f a c t o r  i s  the  ex ten t  

of the p re jud ice ,  o r  lack  of i m p a r t i a l i t y  among p o t e n t i a l  

ju ro r s  t h a t  may accompany the knowledge." Copeland v .  S t a t e ,  

457 So.2d a t  1016. The c o n s t i t u t i o n a l  s tandard of f a i r n e s s  

r equ i res  i n d i f f e r e n t  j u r o r s ,  n o t  ju ro r s  who a r e  t o t a l l y  i g -  

norant  of the  f a c t s  and i ssues  involved. I r v i n  v .  Dowd, 366 

U.S. 717, 81 S .Ct .  1639, 6  L.Ed.2d 751 (1961); Murphy v .  F lo r ida ,  

421 U.S. 794, 95 S .Ct .  2031, 44 L.Ed.2d 589 (1975). The t e s t  

i n  F lor ida  f o r  determining whether a  change of venue i s  r e -  

quired i s :  

(W)hether the  general  s t a t e  of 
mind of the inhab i t an t s  of a  
community i s  so i n f e c t e d  by know- 
ledge of the  inc iden t  and accom- 
panying pre judice ,  b i a s ,  and 
preconceived opinions t h a t  ju ro r s  
could no t  poss ib ly  put these  mat ters  
out of t h e i r  minds and t r y  the  case 
s o l e l y  on the evidence presented i n  
t h e  courtroom. 

McCaskill v .  S t a t e ,  344 So.2d 1276, 1278 (Fla .  1977); Manning 

v .  S t a t e ,  378 So.2d 274, 276 (F la .  1979). 

The quest ion of the ju ry  p a r t i a l i t y  i s  a  mixed quest ion 

of law and f a c t ,  r equ i r ing  independent a p p e l l a t e  review t o  

evalua te  the  v o i r  d i r e  testimony. Copeland v .  S t a t e ,  supra.  -- 

The burden i s  on the  defendant t o  r a i s e  a  presumption of 

p a r t i a l i t y .  An atmosphere of deep h o s t i l i t y  r a i s e s  a  presump- 

t i o n ,  which can be demonstrated by e i t h e r  inflammatory pub- 

l i c i t y  o r  a  g r e a t  d i f f i c u l t y  i n  s e l e c t i n g  a  ju ry .  Murphy v.  



a F l o r i d a ,  supra .  

Appel lee  s p e c i f i c a l l y  d i s p u t e s  t h a t  t h e  -- v o i r  d i r e  

i n  t h i s  ca se  demonstrates t h a t  " the  community of Orange County 

was s o  p a t e n t l y  b i a s e d  t h a t  n e i t h e r  Thomas Provenzano nor  t h e  

S t a t e  of F l o r i d a  could r e c e i v e  a  f a i r  t r i a l , "  o r  t h a t  t h e  

"vas t  m a j o r i t y  o f  j u r o r s  admi t ted  ho ld ing  f i x e d ,  u n a l t e r a b l e  

p o s i t i o n s  concerning g u i l t "  (AB 38, 40) .  These s ta tements  a r e  

b e l i e d  by a p p e l l a n t ' s  own appendix "A" e n t i t l e d  "Chart Concerning 

Venire Voir Di re . "  Of t h e  87 veniremen c a l l e d ,  by a p p e l l a n t ' s  

c a l c u l a t i o n ,  on ly  33 p o t e n t i a l  j u r o r s  expressed  f i x e d  op in ions  

a s  t o  a p p e l l a n t ' s  g u i l t  due t o  in format ion  r ece ived  p r e t r i a l .  

Approximately one- t h i r d  i s  h a r d l y  an overwhelming m a j o r i t y .  

In  Murphy v .  F l o r i d a ,  sup ra ,  20 of  78 persons  were excused wi th  

cause ,  i n  Copeland v .  S t a t e ,  sup ra ,  17 of 70 persons  were ex- 

cused wi th  cause ,  bu t  i n  n e i t h e r  case  d i d  t h e s e  f i g u r e s  ev ince  

a  "g rea t  d i f f i c u l t y "  i n  s e l e c t i n g  a  j u r y .  A s  i n  M i l l s  v .  S t a t e ,  

462 So. 2d 1075 ( F l a .  1984),  t h e  g r e a t  m a j o r i t y  of j u r o r s  were 

excused f o r  reasons  o t h e r  than b i a s e d  o r  p r e j u d i c e  o r  precon- 

ce ived  op in ions .  

Furthermore,  a p p e l l a n t  ' s appendix "A" c o n t a i n s  s e v e r a l  

f a c t u a l  e r r o r s ,  and i s  a t  b e s t  mis lead ing .  Appel lant  does n o t  

d i s t i n g u i s h  between f i x e d  op in ions  concerning g u i l t  due t o  

p r e t r i a l  p u b l i c i t y  and a l l  o t h e r  f i x e d  op in ions .  A t  l e a s t  f o u r  

p o t e n t i a l  j u r o r s  were excused f o r  cause on t h e  b a s i s  of Witherspoon 

v .  I l l i n o i s ,  391 U.S. 510, 88 S .Ct .  1770, 20 L.Ed.2d 776 (1968). 

Veniremen Neal, Bauer, Bauman and Cook were excused f o r  cause 



a a t  the reques t  of the s t a t e  due t o  t h e i r  f i x e d  opinions con- 

cerning the  death penal ty (R 91, 244, 317, 388). Two o the r  

p o t e n t i a l  j u r o r s ,  Panko and C a l i f f ,  were excused because of 

t h e i r  f ixed  opinion aga ins t  the i n s a n i t y  defense (R 298, 377). 

F i n a l l y ,  two a d d i t i o n a l  j u r o r s  who expressed a  f i x e d  opinion 

of g u i l t  were a c t u a l l y  excluded f o r  o the r  reasons (Smith, medi- 

c a l  condi t ion ,  R 110; Dixon, seques t ra t ion  problems, R 299). 

Hence, only 25 of 87 p o t e n t i a l  ju ro r s  were excused f o r  cause 

based upon t h e i r  f i x e d  opinion as  t o  g u i l t .  Appellee respect -  

f u l l y  submits t h a t  t h i s  demonstrates t h a t  the re  was no g r e a t  

d i f f i c u l t y  i n  s e l e c t i n g  a  ju ry .  

The o t h e r  way f o r  a  defendant t o  r a i s e  a  presumption 

of p a r t i a l i t y  i s  by demonstrating t h a t  inflammatory p u b l i c i t y  

a crea ted  an atmosphere of deep h o s t i l i t y  i n  t h e  community. 

Appellant has n o t  d i r e c t e d  t h i s  c o u r t ' s  a t t e n t i o n  to  anything 

o the r  than the  number o f n e w s a r t i c l e s ;  he has n o t ,  because he 

cannot, poin t  t o  any a r t i c l e s  which a r e  inflammatory o r  highly 

colored.  A l l  of the  a r t i c l e s  a r e  s t r a i g h t  news s t o r i e s ,  a l l  

a r e  f a c t u a l  i n  n a t u r e .  - See, Oats v .  S t a t e ,  446 So.2d 90 (Fla .  

1984). Only one a r t i c l e ,  e x h i b i t  16, can be charac ter ized  as 

an e d i t o r i a l  car toon.  However, the  subjec t  of the cartoon i s  

the  easy access  of guns, and has nothing t o  do with t h e  de- 

fendant personal ly .  The e d i t o r i a l  above the cartoon concerns 

another inc iden t  e n t i r e l y .  

Exhibi ts  24 and 25 i s  an a r t i c l e  which appeared i n  

the  Orlando Sen t ine l  newspaper on January 22, 1 9 8 4 . ~  The sub- 

a 3  
The e x h i b i t s  appear t o  be misnumbered and out  of o rde r ;  

i n  a c t u a l i t y  t h e r e  i s  but  one a r t i c l e .  

-28- 



j e c t  of the  a r t i c l e  was an in terv iew conducted over the  t e l e -  

phone between r e p o r t e r  Roger Roy and Provenzano. Provenzano 

c a l l e d  the  press  from h i s  j a i l  c e l l  i n  order  t o  give these  

exclusive interviews a t  l e a s t  twice,  aga ins t  the  advice of h i s  

appointed a t to rney .  Appellee recognizes the  p o t e n t i a l  pre-  

judice  t h a t  might be caused by news a r t i c l e s  d i r e c t l y  quoting 

Provenzano on h i s  vers ion  of the  events .  However, i t  should 

a l s o  be recognized t h a t  the  s t a t e  i s  powerless t o  prevent a 

defendant from court ing the news media. Provenzano c a l l e d  the  

r e p o r t e r s  h imsel f .  Any pre judice  flowing from i t  i s  s u r e l y  of 

h i s  own making. Although the re  was extensive p r e t r i a l  p u b l i c i t y  

of t h i s  case,  none of i t  was inflammatory o r  colored such t h a t  

t h e  community of Orange County was in fec ted  by an atmosphere 

of deep h o s t i l i t y .  -- Cf. Manning v .  S t a t e ,  supra.  

The t r i a l  cour t  did everything i n  i t s  power t o  ensure 

t h a t  the  defendant received a f a i r  t r i a l .  Any p o t e n t i a l  j u r o r  

wi th  even a h i n t  of pre judice  was immediately removed f o r  cause. 

See, S t r a i g h t  v .  S t a t e ,  supra.  The jury was sequestered (R 432). - 
Dobbert v .  S t a t e ,  328 So.2d 433 (Fla .  1976). There was a com- 

prehensive gag order  covering even pe r iphera l  p a r t i c i p a n t s  

(R 3066-3068). Dobbert v .  S t a t e ,  supra.  Even assuming t h a t  

there  was a motion properly before i t ,  the  t r i a l  cour t  d id  no t  

abuse i t s  d i s c r e t i o n  i n  denying the  motion f o r  change of venue. 



POINT 111 

THERE IS  COMPETENT, SUBSTANTIAL 
EVIDENCE OF PREMEDITATION TO 
SUSTAIN THE JURY'S VERDICT OF 
GUILTY OF MURDER I N  THE FIRST 
DEGREE. 

Appel lant  a s s e r t s  t h a t  t h e r e  i s  i n s u f f i c i e n t  e v i -  

dence t o  suppor t  t h e  j u r y ' s  v e r d i c t  o f  g u i l t y  of  t h e  f i r s t  

degree murder of  Arnold Wilkerson.  S p e c i f i c a l l y ,  he contends 

t h a t  t h e r e  was n o t  s u b s t a n t i a l ,  competent evidence from which 

t h e  j u r y  could f i n d  t h a t  Provenzano k i l l e d  Wilkerson from pre-  

medi ta ted  design.  p See,  Tibbs v .  S t a t e ,  397 So.2d 1120 ( F l a .  

1981).  

Premedi ta t ion  can be shown by c i r c u m s t a n t i a l  ev idence .  

Sp inke l l i nk  v .  S t a t e ,  313 So.2d 666 (F l a .  1975).  "Premedi ta t ion • i s  a  ful ly-formed conscious  purpose t o  k i l l ,  which e x i s t s  i n  t h e  

mind of  t h e  p e r p e t r a t o r  f o r  a  s u f f i c i e n t  l e n g t h  o f  t ime t o  per-  

m i t  of  r e f l e c t i o n ,  and i n  pursuance of which an a c t  of k i l l i n g  

11 ensues .  S i r e c i  v .  S t a t e ,  399 So.2d 964, 967 ( F l a .  1981) 

( c i t a t i o n  omi t t ed ) .  There i s  no p r e s c r i b e d  l e n g t h  of time 

which must e l a p s e  between t h e  format ion of t h e  purpose t o  k i l l  

and t h e  execut ion of t h e  i n t e n t ;  a  few moments r e f l e c t i o n  w i l l  

s u f f i c e .  Dino v .  S t a t e ,  405 So.2d 213 ( F l a .  1981);  - Dobbert v .  

S t r i c k l a n d ,  532 F.Supp. 545 (M.D.Fla. 1982).  

Circurns t a n t i a l  evidence from which premedi ta t ion  may 

be i n f e r r e d  inc ludes  : 

. . . t h e  n a t u r e  o f  t h e  weapons 
used,  t h e  presence o r  absence of  
adequate p rovoca t ion ,  previous  



d i f f i c u l t i e s  between t h e  p a r t i e s ,  
t h e  manner i n  which t h e  homicide 
was committed, and t h e  n a t u r e  and 
manner of t h e  wounds i n f l i c t e d .  
It must e x i s t  f o r  such t ime be fo re  
t h e  homicide a s  w i l l  enab le  t h e  
accused t o  be conscious of t h e  
i n t e n t  of t h e  deed he  i s  about  
t o  commit and t h e  probable  r e s u l t  
t o  f low from it i n  s o  f a r  a s  t h e  
l i f e  of h i s  v i c t i m  i s  concerned. 

Larry  v .  S t a t e ,  104 So.2d 352, 354 ( F l a .  1958) ; S i r e c i  v .  S t a t e ,  

I n  t h e  i n s t a n t  case  t h e r e  was competent,  s u b s t a n t i a l  

evidence of  p remedi ta t ion  t o  suppor t  t h e  j u r y ' s  v e r d i c t .  

Provenzano appeared i n  c o u r t  a t  approximately 9:30 a.m. ca r ry -  

i n g  a knapsack (R 548, 584) . A s  he  e n t e r e d  t h e  courtroom, he 

r e p e a t e d l y  s t a t e d ,  " ~ ' m  going t o  do i t .  I ' m  going t o  do i t .  

This  i s  where guys g e t  t h e i r  a s s e s  kicked." (R 865).  Judge 

Conser i n s t r u c t e d  a b a i l i f f  t o  t e l l  Provenzano t o  e i t h e r  t ake  

t h e  knapsack o u t s i d e  of t h e  courtroom o r  t o  submit t o  a s ea rch  

(R 548, 584).  B a i l i f f  Parker approached Provenzano and r e l a t e d  

t h i s  i n s t r u c t i o n  (R 584) .  Provenzano asked Parker  i f  t h e  i n -  

s t r u c t i o n  came from Judge Conser, and was informed t h a t  i t  d id  

(R 585).  Provenzano then t o l d  Parker  t h a t  he would leave  t h e  

knapsack o u t s i d e  i n  h i s  parked c a r  (R 585) .  

Provenzano r e t u r n e d  w i t h i n  t h e  hour t o  t h e  courtroom 

a f t e r  l eav ing  h i s  knapsack i n  h i s  c a r  (R 797) . The knapsack 

contained a box of .38 c a l i b e r  ammunition and two c l i p s  o f  

.45 c a l i b e r  ammunition and p a r t s  o f  h i s  r i f l e  (R 798, 801).  

Even a f t e r  i t  was c l e a r  t h a t  cou r t  personnel  would 

a i n t e r c e d e  t o  p revent  Provenzano from f u l f i l l i n z  h i s  i n t e n t i o n s ,  



a he re turned  to  t h e  courtroom heavi ly  armed. Provenzano wore 

a  long topcoat with s p e c i a l  pockets sewn i n s i d e  (R 819). 

He c a r r i e d  a  twelve gauge Winchester pump shotgun with a  

b a r r e l  t h a t  had been shortened two-and-a-half inches i n  t h e  

pocket of t h e  coat  (R 710). Provenzano a l s o  armed himself 

with a  .45 c a l i b e r  Volunteer Enterpr izes  Commando Mark 45 assault 

r i f l e  and a  .38 c a l i b e r  Rossi revolver  (R 711). When se ized ,  

a l l  of t h e  weapons were loaded with l i v e  ammunition (R 710- 

712) . In Provenzano ' s  pants  pockets ,  he c a r r i e d  a  box of .38 

c a l i b e r  s h e l l s ,  a  box of .45 c a l i b e r  s h e l l s ,  and a  c l i p  con- 

t a i n i n g  .45 c a l i b e r  ammunition (R 689). The n a t u r e  and t h e  

number of the  weapons used permits t h e  inference  t h a t  Provenzano 

formed t h e  premeditated design t o  k i l l  h i s  intended v ic t ims ,  

a as wel l  a s  anyone e l s e  t h a t  might ge t  i n  the  way. The manner 

i n  which the  crime was committed, p a r t i c u l a r l y  t h e  l o c a t i o n ,  

allows the  same inference .  Provenzano c l e a r l y  entered  Judge 

Conser ' s  courtroom on January 10, 1984, with t h e  f u l l y  formed 

premeditated design t o  k i l l  any and a l l  law enforcement o f f i c e r s  

t h a t  he encountered. 

Af ter  shooting B a l i f f  Dalton i n  the  f a c e ,  Provenzano 

ran out i n t o  t h e  hallway, immediately pursuing Ba l i f f  Mark 

Parker ,  so c lose  t o  Parker t h a t  they were almost touching 

(R 605, 620, 627). Provenzano followed Parker,  f i r i n g  shots  

a t  him, and pursued him around t h e  corner (R 620). The people 

i n  Judge Coleman's adjacent  courtroom heard the  shots  (R 633, 

674). B a i l i f f  Arnie Wilkerson, the  execut ive o f f i c e r  i n  Judge 

Coleman's courtroom, c a l l e d  over Deputy B a i l i f f  Robert Brown 



a t o  r e l i e v e  him whi l e  Wilkerson i n v e s t i g a t e d  t h e  g u n f i r e  (R 633). 

Wilkerson e x i t e d  t h e  courtroom, and t e n  seconds l a t e r ,  g u n f i r e  

a t  a  c l o s e  range was hea rd  (R 634).  The l a p s e  o f  time was long 

enough f o r  B a i l i f f  Brown t o  wonder what was keeping Wilkerson 

(R 634).  

Linda Dunham, a c o u r t  r e p o r t e r ,  and h e r  husband, 

James, an Orange County F i r e  Department deputy,  were i n  t h e  

hallway when t h e  shoot ing  s t a r t e d  (R 657, 665). Unable t o  t a k e  

cover ,  Linda pressed  h e r s e l f  a g a i n s t  t h e  marble w a l l  (R 657).  

Linda moved toward t h e  g u n f i r e  (R 657). She saw t h e  gunman 

come around t h e  corner  and r u n  p a s t  h e r  b u t  d i d  n o t  s e e  a gun 

i n  h i s  hand (R 659). He made an ab rup t  movement, tu rned  around 

and faced  Linda (R 659).  A t  t h a t  p o i n t ,  she  r a n  around t h e  

a corner  i n  t h e  hal lway where Parker  was l y i n g  and Provenzano 

and Wilkerson were s t and ing  (R 660) . Wilkerson had h i s  gun 

drawn (R 660).  Linda r a n  around t h e  second corner  t o  t h e  

c l e r k ' s  o f f i c e  f o r  a s s i s t a n c e  (R 661).  

James saw h i s  w i f e  go forward around t h e  f i r s t  c o r n e r ,  

b u t  he backed up (R 665) .  Within seconds,  h e  heard someone 

y e l l i n g ,  " I ' m  going t o  k i l l  you, mother f u c k e r s ,  I ' m  going t o  

k i l l  a l l  of  you." Immediately, t h e  defendant came around t h e  

corner  and a few s h o t s  were f i r e d  (R 665).  James saw Provenzano 

r each  i n t o  h i s  c o a t  and p u l l  o u t  a l a r g e  c a l i b e r  r i f l e  (R 665- 

666).  Provenzano took "a m i l i t a r y  s t a n c e ,  a lmost  a t h r e e  p o i n t  

s tance"  i n  t h e  corner  where he could observe bo th  hal lways 

(R 666). Provenzano f i r s t  po in t ed  t h e  shotgun toward James and 

a B a i l i f f  K i n z l e r ,  who had taken cover behind James (R 666) . 



a Provenzano then pointed i n  t h e  d i r e c t i o n  of t h e  hallway where 

Wilkerson was loca ted  (R 666). James t u m e d  towards the  wa l l ,  

heard a  very loud discharge,  and " f e l t "  t h e  no i se  of t h e  b l a s t .  

(R 667). 

The medical examiner t e s t i f i e d  t h a t  Amie  Wilkerson 

was mor ta l ly  wounded i n  t h e  r i g h t  s i d e  of h i s  neck and shoulder 

by s i x  penet ra t ing  shotgun p e l l e t s  ( R  749, 752, 760). The 

t r a j e c t o r y  of the  p e l l e t s  was p a r a l l e l  t o  t h e  f l o o r  (R 751). 

Wilkerson's r i g h t  hand was bru ised  and powder burned, and t h e  

d i s t a l  por t ion  of h i s  r i g h t  index f i n g e r  was n e a r l y  amputated 

(R 749). These i n j u r i e s  to  h i s  hand a r e  cons i s t en t  wi th  

Wilkerson having a  weapon i n  h i s  extended hand when he was 

shot  (R 758-759). His weapon was damaged. The doctor opined 

a t h a t  Wilkerson was c l o s e r  than t en  f e e t ,  and probably two t o  

t h r e e  f e e t  away from Provenzano when he was shot  (R 760) . 
Appellant contends t h a t  he was f i r i n g  a t  any uniformed 

b a i l i f f  t h a t  approached him, n o t  Wilkerson personal ly  (AB 43).  

Appellee i s  no t  aware of any a u t h o r i t y  f o r  the  propos i t ion  t h a t  

t h e  murderer need know h i s  v i c t i m ' s  name o r  i d e n t i t y  before 

premeditation can be found t o  e x i s t .  He c i t e s  Purkhiser  v .  

S t a t e ,  210 So.2d 448 (Fla .  1968), f o r  t h e  propos i t ion  t h a t  

he i s  g u i l t y  of only second degree murder (AB 43).  T h a t  case 

i s  d i s t ingu i shab le  i n  t h a t  the  cour t  found no evidence upon 

which t o  base the  conclusion of law t h a t  the  defendant en ter -  

ta ined  the  r e q u i s i t e  i n t e n t .  In  Purkhiser  v .  S l a t e ,  supra,  

the  k i l l i n g  was a c c i d e n t a l .  "Eyewitness testimony was t h a t  

t h e  f a t a l  shots  were discharged suddenly as defendant turned 



a toward a  doorway t o  an ad jacen t  room from which someone was 

moving." - I d .  a t  449. Appel lant  h e r e i n  makes no a l l e g a t i o n  

t h a t  h i s  shotgun was f i r e d  a c c i d e n t a l l y ;  i t  was a  d e l i b e r a t e  

a c t .  

Appel lant  admits t h a t  h e  k i l l e d  Wilkerson (AB 43) .  

The s t a t e  r e s p e c t f u l l y  submits t h a t  t h e  a c t s  of r e t r i e v i n g  a  

loaded shotgun from i n s i d e  of h i s  c o a t ,  y e l l i n g  " I ' m  going t o  

k i l l  you . . . I ' m  going t o  k i l l  a l l  of  you," p o i n t i n g  t h e  

shotgun a t  a  uniformed b a i l i f f  two t o  t h r e e  f e e t  away and 

f i r i n g  i s  s u f f i c i e n t ,  competent evidence from which t h e  ju ry  

could i n f e r  t h a t  Provenzano e n t e r t a i n e d  a  ful ly-formed con- 

s c ious  purpose t o  k i l l  Wilkerson. Blanco v .  S t a t e ,  447 So.2d 

939 (F la .  3d DCA 1984);  Washington v .  S t a t e ,  432 So.2d 44 

a ( F l a .  1983). The ve ry  a c t  of f i r i n g  t h e  shotgun a t  Wilkerson 

i s  s u f f i c i e n t  t o  warrant  a  j u r y  f i n d i n g  of premedi ta t ion .  

Buford v .  S t a t e ,  403 So. 2d 943 ( F l a .  1981).  



POINT I V  

THE TRIAL COURT CORRECTLY FOUND 
THAT THE MURDER WAS COMMITTED I N  
A MANNEP. THAT WAS COLD, CALCULATED 
AND PREMEDITATED, WITHOUT ANY PRE- 
TENSE OF MORAL OR LEGAL JUSTIFICATION. 

In  h i s  f i r s t  of th ree  i s sues  r e l a t i n g  t o  sentencing,  

appel lan t  claims t h a t  the  t r i a l  cour t  e r red  i n  f inding  t h a t  

t h i s  murder was committed i n  a manner t h a t  was cold,  calcu- 

l a t e d  and premeditated,  without any pre tense  of moral o r  l e g a l  

j u s t i f i c a t i o n .  8 921.141(5) ( i )  , Fla .  S t a t .  (1983). Appellee 

submits t h a t  t h i s  and a l l  o the r  aggravating circumstances were 

e s t ab l i shed  beyond a reasonable doubt. S t a t e  v .  Dixon, 283 

So.2d 1 (F la .  1973). 

a Appellant claims t h a t  the  heightened premeditation 

necessary f o r  t h i s  circumstance must be d i r e c t e q  towards t h e  

v ic t im.  This argument i s  wrong f o r  two reasons.  F i r s t ,  i t  

ignores t h e  p l a i n  language of the  s t a t u t e .  It  i s  an aggravat-  

ing circumstance i f  t h e  murder was committed i n  a manner t h a t  

was cold  and ca lcu la ted .  The crime i t s e l f ,  and p a r t i c u l a r l y  

the  manner i n  which i t  i s  c a r r i e d  out  i s  t h e  focus here .  

Second, h i s  p o s i t i o n  i s  cont rary  t o  the  decis ions 

of t h i s  honorable c o u r t .  In  Duest v .  S t a t e ,  462 So.2d 446 

(Fla .  1985), the  defendant formulated a premeditated design 

t o  " r o l l  a fag ."  Duest met the  v ic t im a t  a gay b a r ,  went with 

him t o  h i s  home, and robbed and murdered him. The convic t ion  

f o r  premeditated murder was upheld,  a s  was t h e  app l i ca t ion  of 

a t h i s  aggravating circumstance. In  f inding  t h a t  t h e  murder was 



cold ,  ca lcu la ted  and premeditated,  the  t r i a l  cour t  recounted 

Duest 's  i n t e n t  t o  rob and bea t  homosexuals. Although Duest ' s  

unlucky v ic t im was not  the  p a r t i c u l a r  objec t  of h i s  design,  

t h e  murder was cold,  ca lcu la ted  and premeditated a l l  t h e  same. 

In  a  case s i m i l a r  t o  t h i s  case ,  the  premeditated 

design t o  " k i l l  a  cop" supported the  convict ion and sentence 

of death based i n  p a r t  upon t h i s  aggravating circumstance. 

Jones v .  S t a t e ,  440 So .2d 5 7 0  (Fla .  1983). Seven days p r i o r  

t o  t h e  murder, Jones was a r r e s t e d  f o r  a  t r a f f i c  i n f r a c t i o n .  

He v i o l e n t l y  r e s i s t e d  a r r e s t .  A t  t h a t  time he s t a t e d  t h a t  

"he was t i r e d  of po l i ce  h a s s l i n g  him, he had guns, too and 

intended t o  k i l l  a  p ig . "  - Id .  a t  5 7 7 .  One week l a t e r ,  Jones 

k i l l e d  an o f f i c e r  a s  he passed i n  h i s  marked p a t r o l  c a r ,  with 

a a  high powered r i f l e  from a  second s t o r y  window. This sn ipe r  

a t t a c k  was cold ,  ca lcu la ted  and premeditated even though Jones 

intended t o  k i l l  an  unspecif ied law enforcement o f f i c e r .  

Provenzano c a r r i e d  out  h i s  i n t e n t i o n  t o  murder law enforcement 

o f f i c e r ( s )  i n  a  manner t h a t  was equal ly cold  and ca lcu la ted  

as  a  sn ipe r  a t t a c k .  

It i s  c l e a r  t h a t  i f  a  defendant formulates  a  pre- 

meditated design t o  e f f e c t u a t e  the  death of any member of a  

p a r t i c u l a r  c l a s s ,  and then c a r r i e s  out  t h i s  p lan  i n  a  manner 

t h a t  i s  cold and ca lcu la ted ,  t h e  argument t h a t  he d id  n o t  pre- 

meditate  the  death of t?.e indiv idual  c l a s s  member k i l l e d  must 

be unavai l ing.  Provenzano intended t o  k i l l  law enforcement 

o f f i c e r ( s ) .  That he succeeded i n  k i l l i n g  a  genera l  c l a s s  

a member a s  opposed t o  two p a r t i c u l a r  c l a s s  members i s  immate- 



r i a l .  His i n t e n t  t o  d i s rup t  h i s  t r i a l  by t h e  use o r  d isp lay  

of h i s  seve ra l  weapons included h i s  i n t e n t i o n  t o  k i l l  any 

o f f i c e r s  t h a t  opposed him. The manner i n  which he e f f e c t u a t e d  

h i s  designs of death was cold ,  ca lcu la ted  and premeditated 

beyond a  reasonable doubt. 

Appellant c i t e s  felony murder cases f o r  the  propo- 

s i t i o n  t h a t  the  premeditation t o  commit t h e  underlying felony 

cannot be t r a n s f e r r e d  t o  t h e  murder i n  order t o  e s t a b l i s h  

t h i s  aggravating circumstance. E.g. Gorham v.  S t a t e ,  454 So.2d 

556 (F la .  1984) ; Hardwick v .  S t a t e ,  461 So.2d 79 (Fla .  1984). 

This l i n e  of cases  i s  e a s i l y  d is t inguishable  from t h i s  case 

because Provenzano planned from the  very beginning t o  commit 

murder. Unlike a  planned robbery which acc iden t ly  r e s u l t s  i n  

a death,  Provenzano planned murder and succeeded. 

In  the  same ve in ,  appe l l an t  argues t h a t  t h i s  murder 

i s  not  cold,  ca lcu la ted  and premeditated,  but i s  more l i k e  a 

burglary t h a t  g e t s  out  of hand. E .g . ,  Bates v .  S t a t e ,  465 

So. 2d 490 (F la .  1985). He analogizes  t h i s  case t o  Thompson 

v .  S t a t e ,  456 So.2d 444 (Fla .  1984), where t h i s  honorable cour t  

determined t h a t  t h i s  aggravating circumstance did no t  e x i s t .  

"No evidence was produced to  s e t  t h e  murder a p a r t  from t h e  

usual  hold-up murder i n  which the  a s s a i l a n t  becomes f r igh tened  

o r  f o r  reasons unknown shoots t h e  v ic t im . . ." I d .  a t  446. - 
Again, t h i s  case i s  d i s t ingu i shab le  because it i s  a  fe lony 

murder no t  premeditated murder. Provenzano planned from t h e  

o u t s e t  t o  murder. He d id  no t  plan f o r  weeks t o  rob or  s t e a l  

a but t o  k i l l .  



a McCray v .  S t a t e ,  416 So.2d 804 ( F l a .  1982),  i s  

d i s t i n g u i s h a b l e  i n  t h a t  a  h igher  s t anda rd  was a p p l i e d  i n  e v a l -  

ua t ing  t h e  f i n d i n g s  i n  aggrava t ion  and m i t i g a t i o n  because 

dea th  was imposed a f t e r  a  j u r y  recommendation of  l i f e .  I n  

Mann v .  S t a t e ,  420 So.2d 578 ( F l a .  1982),  t h e r e  was uncontro- 

v e r t e d  evidence of a  s e r i o u s  psychologica l  d i s o r d e r ,  p e d o p h i l i a .  

Provenzano proved t h a t  he  was obnoxious and a n t i s o c i a l ,  b u t  

n o t  menta l ly  ill o r  impaired.  

Appel lant  contends t h a t  t h e r e  i s  a  p r e t e n s e  of moral 

j u s t i f i c a t i o n  which r a i s e s  a  reasonable  doubt,  namely, t h a t  

Wilkerson had h i s  gun drawn and had f i r e d  f o u r  s h o t s  b e f o r e  he  

was murdered. I n i t i a l l y ,  a p p e l l e e  no te s  t h a t  t h i s  i s  n o t  

p re se rved  because t h i s  argument was never  advanced below. 

a Appellee submits t h a t  t h e  reason  i t  was n o t  argued t o  t h e  

judge and ju ry  i s  because i t  i s  p a t e n t l y  l u d i c r o u s .  Provenzano 

i n i t i a t e d  t h i s  gun b a t t l e  by a t tempt ing  t o  murder two b a i l i f f s .  

I t  i s  r i d i c u l o u s  t o  sugges t  t h a t  because Wilkerson r e t u r n e d  

h i s  g u n f i r e ,  Provenzano was moral ly  j u s t i f i e d  i n  murdering 

him. Unlilce a  defendant who k i l l s  dur ing ar, unprovoked a t t a c k  

by t h e  v i c t i m ,  Provenzano most c e r t a i n l y  provoked Wilkerson'  s 

response by h i s  unprovoked murderous a t t a c k  upon Harry Dalton 

and by chas ing  Mark Parker  down t h e  hal lway,  f i r i n g  s h o t s  

a t t empt ing  t o  k i l l  him a l s o .  C . f .  Cannady v .  S t a t e ,  427 So.2d 

723 ( F l a .  1983).  

Even i f  through some c o n t o r t e d ,  i l l o g i c a l  cons t ruc-  

t i o n  of  t h e  events  t h i s  f a c t o r  can b e  cons idered  a  p r e t e n s e  of  

a moral j u s t i f i c a t i o n ,  i t  i s  b u t  one element t h a t  i s  cons idered  



i n  f inding  t h i s  aggravating circumstance. The t r i a l  court  

balanced the  evidence,  and c o r r e c t l y  determined from t h i s  

c a l c u l a t i o n  t h a t  t h i s  circumstance was e s t a b l i s h e d  beyond a 

reasonable doubt . 

Appellee notes  t h a t  of f i v e  aggravating circumstances 

found by the  t r i a l  c o u r t ,  appe l l an t  a s s a i l s  only two as i m -  

proper .  Only one circumstance was found i n  mi t iga t ion .  The 

t r i a l  court  s t a t e d  t h a t  t h e r e  a r e  no mi t iga t ing  circumstances 

t h a t  could outweigh the  aggravating circumstances s o  as  t o  

j u s t i f y  a sentence of l i f e  imprisonment ( R  3463). Assuming 

arguendo appe l l an t  i s  co r rec t  t h a t  two aggravating circum- 

s tances  were improperly found, i n  l i g h t  of the  t h r e e  t h a t  r e -  

main, balanced aga ins t  only one mi t iga t ing  circumstance , t he  

weighing process i s  unaffec ted .  Kennedy v .  S t a t e ,  455 So.2d 

351 (Fla .  i9S4).  The sentence of death was properly imposed 

on Thomas Provenzano. 



POINT V 

THE TRIAL COURT CORRECTLY FOUND 
THAT THIS MURDER WAS COMMITTED 
TO DISRUPT OR H I N D E R  THE LAWFUL 
EXERCISE OF ANY GOVERNMENTAL 
FUNCTION OR THE ENFORCEMENT OF 
THE LAWS. 

Seconds a f t e r  Provenzano's case was ca l l ed  fo r  t r i a l  

i n  Judge Lee C .  Conser's courtroom, he produced severa l  f i r e -  

arms and showered the  courthouse with gunf i re ,  which l e f t  two 

men wounded and one man dead. Provenzano f u l f u l l e d  h i s  d i r e c t  

t h r ea t s  t o  d i s rup t  the most bas ic  governmental function f o r  the  

enforcement of laws : h i s  t r i a l .  

Appellant claims t h a t  t h i s  f inding i s  not supported 

a by the evidence, because "the ' f a c t s '  contained i n  the sentencing 

order purportedly j u s t i fy ing  the f inding of t h i s  circumstance 

concern so le ly  the  in ten t ion  of Provenzano to  k i l l  Shi r ley  and 

Epperson . . . " (AB 47) (emphasis in  the original) .  Actually,  

the t r i a l  court s t a t e d  the following in  support of t h i s  f inding:  

This i s  c lea r ly  an aggravating 
circumstance i n  t h i s  case because 
the evidence produced a t  t r i a l  
shows t h a t  i t  was unquestionably 
the in tent ion of the defendant t o  
k i l l  Off icers  Paul Shir ley and 
Rick Epperson of the Orlando 
Police Department, the  o f f i c e r s  
who had a r res ted  him fo r  the  crime 
f o r  which the defendant was t o  
have appeared i n  court  on January 
10, 1984. This defendant armed 
himself t o  the t e e t h  and entered 
s a id  courtroom, but by a quirk of 
f a t e  ne i t he r  o f f i c e r  was present 
a t  t h a t  time, although they were 
scheduled to appear and were on 
s t  andby. 



Having l i s t e n e d  t o  t h e  f a c t s ,  t h e  
court  i s  convinced t h a t  had e i t h e r  
o f f i c e r  been p resen t ,  t he  defendant 
would have undoubtedly attempted t o  
k i l l  them and thus prevented them 
from t e s t i f y i n g  aga ins t  him i n  h i s  
pending case.  The defendant was only 
prevented from car ry ing  out  t h i s  plan 
by the absence of Of f i ce r s  Sh i r l ey  
and Epperson, the  in te rven t ion  of 
Harry J .  Dalton, and the  subsequent 
shootout i n  which the  defendant was 
wounded a f t e r  he had murdered 
B a i l i f f  Wilkerson. 

(R 3457) The t r i a l  cour t  c o r r e c t l y  found t h a t  appel lan t  in -  

tended t o  d i s rup t  h i s  t r i a l .  

Appellant f u r t h e r  argues t h a t  t h i s  f inding  c o n s t i t u t e s  

an impermissible doubling of two aggravating circumstances 

based upon the  same f a c t s .  Provenzano admits t h a t  t h e  t r i a l  

cour t  c o r r e c t l y  found t h e  aggravating circumstance t h a t  he 

• murdered Wilkerson t o  avoid o r  prevent h i s  lawful a r r e s t  f o r  

t h e  attempted murder of Dalton. He claims t h a t  t h i s  same f a c t  

was t h e  b a s i s  f o r  the  second aggravating circumstance t h a t  t h e  

murder was committed t o  d i s rup t  the  enforcement of laws. How- 

ever ,  a s  quoted above, t h e  t r i a l  cour t  found t h i s  circumstance 

based upon the  f a c t  t h a t  Provenzano committed murder t o  d i s -  

r u p t  h i s  t r i a l ,  and d id  so by e labora te  premeditated design. 

There a r e  sepa ra te  f a c t u a l  circumstances t o  support  each f ind ing ,  

t h e r e  i s  no improper doubling. Tafero v .  S t a t e ,  403 So.2d 355 

(Fla .  1981). 

Appellee recognizes t h a t  t h i s  court  has he ld  t h a t  

these  two aggravating circumstances were improperly doubled 

i n  cases involving p o l i c e  o f f i c e r s .  Sims v .  S t a t e ,  444 So.2d 



922 ( F l a .  1983) ; Kennedy v .  S t a t e ,  455 So. 2d 351 ( F l a .  1984) . 4 

Appel lee  r e s p e c t f u l l y  submits  t h a t  t h i s  c a se  i s  d i s t i n g u i s h a b l e  

due t o  t h e  scene o f  t h e  crime.  

4 ~ a s e s  i nvo lv ing  v i c t i m s  who a r e  n o t  law enforcement 
o f f i c e r s  where t h e s e  two c i rcumstances  were impro e r l y  doubled 
i nc lude :  R i l e y  v .  S t a t e ,  366 So.2d 19 (F la .  19783 Welt v  
S t a t e ,  402 So.2d 1159 ( F l a .  1981) ;  F ranco is  v .  State* 
So,2a 885 ( F l a .  1981) ;  Thomas v .  S t a t e ,  456 So.2d 454 ( F l a .  1984) .  



POINT V I  

THE TRIAL COURT CONSIDERED ALL 
EVIDENCE OF STATUTORY AND NON- 
STATUTORY MITIGATING CIRCUMSTANCES 
AND PROPERLY DETERMINED THAT ONLY 
ONE M I T I G A T I N G  CIRCUMSTANCE WAS 
ESTABLISHED BY CREDIBLE EVIDENCE. 

Appel lant  contends t h a t  t h e  t r i a l  c o u r t  e r r e d  

i n  f a i l i n g  t o  cons ide r  and f i n d  t h e  s t a t u t o r y  m i t i g a t i n g  c i r -  

cumstances t h a t  t h e  murder was committed whi le  t h e  defendant 

was under t h e  i n f l u e n c e  of  extreme mental  o r  emotional  d i s t u r b -  

ance and t h a t  t h e  defendant was unable  t o  a p p r e c i a t e  t h e  crim- 

i n a l i t y  of h i s  'aonduct o r  conform h i s  conduct t o  t h e  r e q u i r e -  

ments of law. 4 921.141(6)(b) and ( f ) ,  F l a .  S t a t .  (1983).  

a F u r t h e r ,  he  a s s e r t s  t h a t  t h e  t r i a l  c o u r t  f a i l e d  t o  cons ider  and 

f i n d  c e r t a i n  n o n s t a t u t o r y  m i t i g a t i n g  f a c t o r s  (AB 52) .  

It i s  t h e  t r i a l  c o u r t  which must determine whether 

a  m i t i g a t i n g  c i rcumstance has been proven and how much weight 

i t  should c a r r y  i n  t h e  s en t enc ing  dec i s ion .  Stano v .  S t a t e ,  

460 So. 2d 890 (F l a .  1984).  J u s t  because t h e  c o u r t  d i d  n o t  f i n d  

a  p a r t i c u l a r  m i t i g a t i n g  c i rcumstance does n o t  mean t h a t  t h e  

t r i a l  c o u r t  ignored  t h e  evidence i n  suppor t  t h e r e o f .  Lusk v .  

S t a t e ,  446 So.2d 1038 (F l a .  1984) .  The t r i a l  c o u r t  a s s i g n s  

t h e  weight t o  be a f f o r d e d  test imony i n  t h e  pena l ty  phase .  - Card 

v .  S t a t e ,  453 So.2d 17 ( F l a .  1984). So long a s  t h e  c o u r t  con- 

s i d e r e d  a l l  of t h e  evidence,  t h e  t r i a l  j udge ' s  de te rmina t ion  of  

l a c k  of m i t i g a t i o n  w i l l  s t a n d  absen t  a  cu lpab le  abuse of d i s -  

c r e t i o n .  Pope v .  S t a t e ,  441 So.2d 1073 ( F l a .  1983). 



The t r i a l  c o u r t ' s  s en t enc ing  o rde r  i n  t h i s  case  

s p e c i f i c a l l y  s t a t e d  t h a t  he had ". . . c l o s e l y  considered a l l  

of  t h e  f a c t s  and evidence p re sen ted  i n  t he  t r i a l  and viewed 

and cons idered  t h e  c r e d i b i l i t y  of each wi tnes s  . . . "  be fo re  

reach ing  i t s  f i n d i n g s  a s  t o  each aggrava t ing  and m i t i g a t i n g  

c i rcumstance (R 3454). I n  suppor t  of t h i s  f i n d i n g  t h a t  t h i s  

murder was n o t  committed whi le  a p p e l l a n t  was under t h e  i n f l u -  

ence of extreme mental  o r  emotional  d i s t u r b a n c e ,  t h e  cou r t  

s t a t e d :  

Although t h e r e  was some evidence 
produced a t  t h e  t r i a l  t h a t  t h i s  
defendant may have been under ex- 
treme mental  o r  emotional  d i s t u r b -  
ance,  t h e  c o u r t ,  a f t e r  viewing t h e  
e n t i r e  evidence i n  t h i s  ca se ,  f i n d s  
t h a t  any mental  o r  emotional  d i s -  
tu rbance  s u f f e r e d  by t h i s  defendant  
p r i o r  t c ~  t h e  murder occur red  many 
yea r s  b e f o r e  t h e  murder i n  which 
he has  been charged,  and though he  
may have been angry a t  O f f i c e r s  
Paul  S h i r l e y  and Rick Epperson, o r  
upse t  by t h e  f a c t  t h a t  B a i l i f f  
Harry J .  Dalton had informed him 
t h a t  h e  would have t o  be searched  
wh i l e  he  was i n  courtroom number 
416 of t h e  Orange County Courthouse, 
any mental  o r  emotional  d i s tu rbance  
s u f f e r e d  by t h e  defendant ,  e i t h e r  
i n  t he  p a s t  o r  on t h e  day of  t h e  
commission of t h e  crime charged,  
does n o t  r i s e  t o  t h e  l e v e l  of a 
m i t i g a t i n g  c i rcumstance.  

(R 3458-3459). The t r i a l  c o u r t  p rope r ly  found t h a t  a p p e l l a n t ' s  

a c t i o n s  i n  committing t h i s  murder were n0.t s i g n i f i c a n t l y  i n -  

f luenced  by e x p e r i e n c e ~  many yea r s  i n  t he  p a s t  s o  a s  t o  j u s t i f y  

i t s  use  a s  a m i t i g a t i n g  c i rcumstance.  Lara  v .  S t a t e ,  464 So.2d 

a 1173 ( F l a .  1985).  Even when t h e  defendant has a h i s t o r y  of 



e h o s p i t a l i z a t i o n  f o r  mental  problems, i f  unwarranted by t h e  

evidence,  i t  i s  s t i l l  c o r r e c t  t o  f a i l  t o  f i n d  t h i s  m i t i g a t i n g  

c i rcumstance o r  t o  g i v e  i t  l i t t l e  weigh t .  Medina v .  S t a t e ,  

10 F.L.W. 101 ( F l a .  January 31, 1985);  Fos t e r  v .  S t a t e ,  369 

So.2d 928 (F l a .  1979).  Here t h e  t r i a l  c o u r t  considered t h e  

evidence,  bu t  found i n  i t s  sound d i s c r e t i o n  t h a t  i t  d i d  n o t  

r i s e  t o  t h e  l e v e l  of a m i t i g a t i n g  c i rcumstance.  

Appel lan t  a l s o  complains t h a t  t h e  t r i a l  c o u r t  f a i l e d  

t o  f i n d  t h a t  t h e  capac i ty  of t h e  defendant t o  a p p r e c i a t e  t h e  

c r i m i n a l i t y  o f  h i s  conduct o r  t o  conform h i s  conduct t o  t h e  

requirements  of t h e  law w a s  s u b s t a n t i a l l y  impaired.  I n  suppor t  

o f  h i s  r e j e c t i o n  of t h i s  c i rcumstance,  t h e  t r i a l  cou r t  s t a t e d :  

Although t h e r e  has  been some 
evidence adduced t h a t  t h e  de- 
fendant  may have been emotional ly  
d i s t u r b e d  t o  some degree ,  t h e  
CREDIBLE evidence i n  t h i s  case  
shows t h a t  t h i s  defendant  d i d  
know t h e  d i f f e r e n c e  from r i g h t  
from wrong and was a b l e  t o  ap- 
p r e c i a t e  t h e  c r i m i n a l i t y  of  h i s  
conduct ,  and t h e  defendant could 
have conformed h i s  conduct t o  t h e  
requirements  of law i f  i t  had n o t  
been f o r  t h e  f a c t  t h a t  t h e  defend- 
a n t ,  by h i s  own admission,  has  a 
h o t  temper and committed t h e  mur- 
der  charged wi th  a t o t a l  d i s r e g a r d  
of i t s  consequences.  

Appel lant  admi t ted  on cross-examinat ion t h a t  he  knew 

i t  was a crime t o  c a r r y  concealed weapons. The f a c t  t h a t  he  

s e c r e t e d  t h e  weapons i n d i c a t e s  h e  knew it  was unlawful .  Minutes 

b e f o r e  t h e  shoo tou t ,  h e  pu t  change i n  t h e  parking meter  s o  h e  

wouldn ' t  g e t  a t i c k e t .  Rath.er than  submit t o  a s ea rch  of  h i s  



knapsack t h a t  would have c e r t a i n l y  exposed h i s  i l l e g a l  possession 

of weapons, he i n s t e a d  decided t o  take the  knapsack ou t s ide  t o  

h i s  c a r .  These ac t ions  i n d i c a t e  t h a t  appel lan t  knew h i s  conduct 

was wrong and t h a t  he could conform h i s  conduct t o  t h e  law i f  

he so des i red .  

Appellant contends t h a t  the  evidence e s t a b l i s h i n g  t h i s  

circumstance was unrefuted;  appel lee d i sagrees .  Doctors Gutman, 

Wilder and Kirkland each t e s t i f i e d  t h a t  i n  t h e i r  opinion the  

appe l l an t  knew r i g h t  from wrong, and could conform h i s  conduct 

wi th in  t h e  bounds of the  law (R 1689, 1753, 1814-1816). D r .  

Kirkland s t a t e d ,  " 1 ' m  convinced t h a t  he knew what he was doing 

(on January 10, 1984) . . . ( the  evidence) c e r t a i n l y  suggests  

t h a t  he knows t h e  laws about weapons, whether he chooses t o  

a obey them o r  n o t . "  (R 1689, 1691) The weight t o  give psychi- 

a t r i c  testimony during the  penal ty phase i s  t h e  r e s p o n s i b i l i t y  

of the  t r i a l  c o u r t .  Card v .  S t a t e ,  supra.  The t r i a l  cour t  

considered a l l  t h e  evidence and determined t h a t  t h i s  mi t iga t ing  

circumstance had no t  been es t ab l i shed .  Eddines v .  Oklahoma. 

455 U . S .  104, 102 S .Ct .  869, 7 1  L.Ed.2d 1 (1982). Simple d i s -  

agreement on the  p a r t  of appe l l an t  does no t  r i s e  t o  t h e  l e v e l  of 

an abuse of j u d i c i a l  d i s c r e t i o n .  

Las t ly ,  appel lan t  contends t h a t  c e r t a i n  nons ta tu tory  

mi t iga t ing  circumstances were e s t a b l i s h e d  by uncontrover t e d  

evidence and the re fo re  t h e  t r i a l  court  e r r e d  i n  f a i l i n g  t o  f i n d  

o r  consider  them; again appel lee  d isagrees .  F i r s t  of a l l ,  

appe l l ee  d isputes  t h a t  the re  was evidence t o  e s t a b l i s h  these  

a l l eged  nons ta tu tory  circumstances.  For example, Provenzano's 



a love ,  concern and c a r e  f o r  h i s  son and nephew was n o t  e s t ab -  

l i s h e d .  H i s  son was adopted over  t e n  years  ago,  s eve r ing  a l l  

of Provenzano's p a r e n t a l  r i g h t s  o r  d u t i e s ,  and he had n o t  even 

seen h i s  nephew f o r  two years  be fo re  t h e  murder. Secondly, 

each of t hese  f a c t o r s  concern even t s  t h a t  occur red  s e v e r a l  

yea r s  be fo re  t h e  murder. A s  i n  Lara  - v .  S t a t e ,  sup ra ,  t h e  t r i a l  

c o u r t  c o r r e c t l y  determined t h a t  t h e s e  f a c t o r s  which occur red  many 

yea r s  i n  t h e  p a s t  d i d  n o t  s i g n i f i c a n t l y  i n f l u e n c e  h i s  a c t i o n s  

i n  committing t h i s  murder. Thi rd ,  t h e  f a c t  t h a t  Provenzano 

d i d  n o t  c a r r y  explos ives  i n t o  t h e  courtroom and a l e r t e d  t h e  

p o l i c e  t o  t h e i r  presence i n  h i s  apartment p a l e s  i n  comparison 

t o  t h e  a r s e n a l  h e  s e c r e t e d  on h i s  person and a c t u a l l y  used t o  

commit t h e  murder. The t r i a l  c o u r t ,  i n  i t s  d i s a r e t i o n ,  cox- 

a r e c t l y  a f fo rded  no weight t o  t h i s  f a c t o r  a f t e r  due cons ide ra t ion .  

The a p p e l l a n t ' s  h i s t o r y ,  a l though  n o t  i d e a l ,  i s  no where near  

a s  depr ived  a s  t h e  defendant ' s  chi ldhood i n  P a t t e n  v .  S t a t e ,  

10 F.L.W. 244 ( F l a .  January 1 0 ,  1985).  

The t r i a l  cou r t  c a r e f u l l y  considered and weighed t h e  

e x i s t i n g  aggrava t ing  and m i t i g a t i n g  c i rcumstances ,  and p rope r ly  

determined t h a t  t h e  j u r y ' s  adv isory  sen tence  of dea th  was t h e  

a p p r o p r i a t e  pena l ty .  



POINT V I I  

THE PROSECUTOR'S REMARKS I N  CLOS- 
I N G  ARGUMENT AND QUESTION ON CROSS- 
EXAMINATION DURING THE PENALTY 
PHASE WERE PROPER, OR I F  IMPROPER, 
HARMLESS; THIS ISSUE IS NOT PRE- 
SERVED FOR REVIEW. 

Appellant contends t h a t  the  p rosecu to r ' s  c los ing  

argument during the  penal ty phase was g ross ly  improper and 

so p r e j u d i c i a l  t h a t  a  new sentencing proceeding i s  r equ i red .  

Also, he complains of a  quest ion asked of him on cross-  

examinat ion during t h e  penal ty phase. 

Appellant claims t h a t  t h e  prosecutor ' s  c los ing  argu- 

ment contained improper appeals f o r  t h e  jury  t o  consider 

a f a c t o r s  ou t s ide  of t h e  s t a t u t o r y  aggravating circumstances.  

The record revea l s  an objec t ion  was made upon t h i s  ground 

(R 2198). However, t h i s  i s sue  i s  n o t  preserved f o r  a p p e l l a t e  

review because the re  was no motion f o r  m i s t r i a l  and no request  

f o r  a  cu ra t ive  i n s t r u c t i o n .  Clark v .  S t a t e ,  363 So.2d 331 

(Fla .  1978); Castor v .  S t a t e ,  365 So.2d 701 (F la .  1978). 

when t h e r e  i s  an improper comment, 
t h e  defendant,  i f  he i s  offended, 
has the  ob l iga t ion  t o  ob jec t  and 
to  reques t  a  m i s t r i a l  . . . i f  t he  
defendant f a i l s  t o  objec t  o r  i f ,  
a f t e r  having objec ted ,  he does not  
ask f o r  a  m i s t r i a l ,  h i s  s i l e n c e  
w i l l  be considered an implied 
waiver . . . 
I f  the  defendant,  a t  the  time the  
improper comment i s  made, does not  
move f o r  m i s t r i a l ,  he cannot, a f t e r  
t r i a l ,  i n  the  event he i s  convicted,  
ob jec t  f o r  the  f i r s t  time on appeal .  



a Clark v .  S t a t e ,  363 So.2d a t  335. Following an ob jec t ion  and 

motion f o r  m i s t r i a l ,  t he  proper procedure i s  t o  reques t  a  

cu ra t ive  i n s t r u c t i o n .  Ferguson v .  S t a t e ,  417 So.2d 639 (F la .  

1982). Appel lant ' s  f a i l u r e  t o  move f o r  a  m i s t r i a l  and reques t  

a  cu ra t ive  i n s t r u c t i o n  waives a p p e l l a t e  review of t h i s  i s s u e .  

Basse t t  v .  S t a t e ,  449 So.2d 803 (F la .  1984). 

Even i f  t h i s  i s s u e  i s  determined t o  be properly pre- 

served,  t h e  e r r o r  i f  any, was harmless.  S t a t e  v .  Murray, 443 

So. 2d 955 (Fla .  1984) . Appellee urges t h i s  honorable cour t  t o  

review the  e n t i r e  c los ing  argument, which, when read i n  context ,  

c l e a r l y  d id  n o t  c o n s t i t u t e  p r e j u d i c i a l  e r r o r  ( R  2170-2200). 

Darden v .  S t a t e ,  - 329 So.2d 287 (F la .  1976) ; Gibson v .  S t a t e ,  

351 So.2d 948 (F la .  1977) ; Breedlove v .  S t a t e ,  413 So.2d 1 

(Fla .  1982) . 

Given the  f a c t s  of t h i s  case,  the  prosecutor  was 

remarkably r e s t r a i n e d  i n  h i s  c los ing  argument. The g i s t  of 

t h e  p rosecu to r ' s  a l legedly  improper remarks was t h a t  a  co l -  

l e c t i v e  soc ie ty  t h a t  r e spec t s  the  s a n c t i t y  of human l i f e  i s  

the  r e a l  v ic t im i n  a  murder case ,  and t h a t  the  death penal ty 

i s  an appropr ia te  sanc t ion .  Appellee i s  unable t o  conceive 

of an argument asking a  ju ry  t o  recommend a sentence of death 

which would no t  necessa r i ly  r equ i re  some comment upon t h e  

n a t u r e  of the  punishment. Appellee submits t h a t ,  when viewed 

i n  context ,  the  argument of t h e  prosecutor  was proper ,  notwith- 

s tanding Boatwright v .  S t a t e ,  452 So.2d 666 (F la .  4 th  DCA 1984). 

Even i f  t h e  comments were improper, and assuming 



a they were properly preserved, the conduct i s  not  so c l e a r l y  

improper t h a t  automatic r e v e r s a l  i s  requi red .  - Cf. T e f f e t e l l e r  

v .  S t a t e ,  439 So.2d 840 (F la .  1983). The minor impact of the  

comments does n o t  r equ i re  resentencing,  even given the  7-5 

vote  by the  j u r y .  Bush v .  S t a t e ,  461 So.2d 936 (Fla .  1984). 

The comments d id  n o t  s u b s t a n t i a l l y  con t r ibu te  t o  the  j u r y ' s  

advisory recommendation of death,  and hence, a r e  harmless.  

S t a t e  v .  Murray, supra .  

Second, Provenzano complains t h a t  the t r i a l  cour t  

e r red  i n  denying a motion f o r  m i s t r i a l  during h i s  cross-examina- 

t i o n .  He t e s t i f i e d  on h i s  own behalf  a t  the  sentencing hearing 

(R 2050), and regressed  twenty years ,  r e l a t i n g  events during 

t h a t  time which a l l eged ly  demonstrated h i s  lack of capaci ty  

a and h i s  lack  of l o g i c a l  thought processes .  He t e s t i f i e d  t h a t  

p r i o r  t o  1970, he took drugs, which i n d i r e c t l y  caused him t o  

drop out  of high school and l a t e r  to  leave the A i r  Force (R 2053, 

2059, 2071). He stopped experimenting with drugs e n t i r e l y  i n  

1970 (R 2071). 

Provenzano r e l a t e d  h5s vers ion  of h i s  two unsuccessful 

marriages (R 2055-2061). His son by h i s  f i r s t  marriage was 

adopted by h i s  ex-wife 's  new husband (R 2065-2066). He did 

n o t  con tes t  the adoption, as  he explained,  "It was he r  w i l l .  

She wanted i t ,  and she got  i t  . . . I wish I had my son with 

me, but  I always d id  whatever my wife wanted." (R 2066) He 

d id  n o t  have deep fee l ings  f o r  h i s  second wife (R 2060) . Their  

marriage l a s t e d  l e s s  than two years  (R 2060). A c h i l d  by t h i s  

• wife was s t i l l b o r n  (R 2060). Provensano t e s t i f i e d  t h a t  t h i s  



experience was no t  a s  t raumatic  as  the  adoption of h i s  f i r s t  

son, and was much more t raumatic  f o r  h i s  second wife than f o r  

him (R 2060). 

In  h i s  r ecen t  p a s t ,  Provenzano r e l a t e d  s e v e r a l  in -  

c idents  t o  c a s t  f u r t h e r  doubt upon h i s  s a n i t y  o r  l o g i c a l  th ink-  

ing a b i l i t y .  He r e l a t e d  a  b r i e f ,  one-sided cour tsh ip  wi th  

Teresa Chambers (R 2062-2063). H i s  r e l a t i o n s h i p  wi th  h i s  s i s -  

t e r  was emphasized (R 2067-2072). He t e s t i f i e d  t h a t ,  "she ' s  

been framing me s i n c e  ~ ' v e  been a  l i t t l e  ch i ld . "  (R 2067, 

2071). He a l s o  claimed t h a t  he stopped v i s i t i n g  h i s  s i s t e r ' s  

house because of h i s  b e l i e f  t h a t  she was p u t t i n g  amphetamines 

and/or b a r b i t u a t e s  i n  h i s  food (R 2071). 

Provenzano denied having delusions t h a t  he was 

Chr is t  o r  t h a t  he was on a  r e l i g i o u s  mission, o r  t h a t  he had 

any s p e c i a l  r e l i g i o u s  powers (R 2073). 

His paranoid tendencies were t r aced  from a  v i s i t  

t o  Chicago f o r  a  f r i e n d ' s  f u n e r a l  in  1975 (R 2075-2078) through 

h i s  experiences i n  applying f o r  workmen's compensation (R 2079- 

2081) t o  h i s  general  f e e l i n g s  t h a t  " there  i s  a  conspiracy 

around me. " (R 2085) . 
S p e c i f i c a l l y ,  Provenzano suspected a  " j u d i c i a l  con- 

spiracy" e x i s t e d  i n  the  Susan Assaid case (R 2083). As he 

t e s t i f i e d ,  Provenzano went from discuss ing  t h i s  p a r t i c u l a r  

conspiracy t o  a  general  conspiracy of which he was a  v ic t im.  

Q. (by defense counsel,  Brawley) 
Why do you mean by " j u d i c i a l  
conspiracy"? 

A .  (by Provenzano) The lawyers, 
the  judges. 



Q .  Her lawyers? 

A .  Her lawyer. 

Q .  The judge t h a t  was pres id ing  
over her case? 

A .  Especia l ly .  

Q .  Why would these  people 
conspire  aga ins t  he r?  

A .  Why wouldn't they? 

Q .  You t e l l  me. 

A .  Well, why would a g i r l  --  
see ,  I don ' t  want -- I don ' t  want 
t o  go i n t o  t h a t  i n  d e t a i l ,  but  
l e t ' s  face  i t .  Judges a re  n o t  s o  
p e r f e c t .  Neither a r e  lawyers o r  
po l i ce  o f f i c e r s ,  even though they 
appear t h a t  way. I d o n ' t  see  
them t h a t  way, because t h e y ' r e  n o t .  

Q .  How do you see  them? 

A.  I see  them a s  a b l e  t o  and i n  
many cases make c r i t i c a l  mistakes 
i n  cases ,  and people go t o  j a i l  
on those mistakes t h a t  they j u s t  
p l a i n  and simple don ' t  want t o  
open t h e i r  eyes t o .  And t h a t ' s  
the  way I see  i t .  

Q.  How i s  t h a t  the  same as  a  
j u d i c i a l  conspiracy? 

A .  Well, when I say " j u d i c i a l , "  
I mean anything involved i n  a  
cour t  of laws, judges, c l e r k s ,  
pub l i c  defenders,  whatever, 
a t t o r n e y s .  

While discussing h i s  August 1 a r r e s t ,  Provenzano 

r e i t e r a t e d  t h i s  theme, by s t a t i n g  t h a t  h i s  a t torneys  represent -  

ing  him i n  t h a t  case prevented him from c a l l i n g  a  witness  t o  

• e s t a b l i s h  h i s  defense (R 2082 -2084 ) .  Fur ther ,  he s t a t e d  t h a t  



t h e  cause  of  t h e  a r r e s t  was a "homosexual conspiracy.  ' 1  

(R 2097).  The j a i l  personne l  were a l s o  involved i n  t h i s  

homosexual conspiracy (R 2098-2102). 

On cross-examinat ion,  t h e  prosecu tor  a t t empted  t o  

r e b u t  t h i s  l eng thy  r e c i t a l  of Provenzano's  l a c k  of l o g i c a l  

thought ,  h i s  a l l e g e d  i n s a n i t y .  F i r s t ,  h e  impeached Provenzano 

by demonstrat ing.  t h a t ,  a l though  he claimed t o  disown h e r ,  he  

had given h i s  s i s t e r  "power of a t t o rney"  t o  f i l e  s e v e r a l  p re -  

t r i a l  motions on h i s  beha l f  (R 2149-2150). Second, he  cha l -  

lenged Provenzano's  d e n i a l s  t h a t  h e  had been in te rv iewed by 

s e v e r a l  p s y c h i a t r i s t s  (R 2152-2153) . Next, t h e  prosecu tor  

asked him why h e  took h i s  knapsack o u t s i d e  r a t h e r  than  submit 

t o  a s e a r c h  (R 2153-2154), and e s t a b l i s h e d  t h a t  Provenzano knew 

i t  was a crime t o  c a r r y  concealed weapons (R 2154). Provenzano's  

v e r s i o n  of t h e  murder was t h e  n e x t  s u b j e c t  of impeachment 

The n e x t  l i n e  of i n q u i r y  was a s  fo l lows :  

Q .  (by M r .  Kunz) Okay. M r .  
Provenzano, you made some com- 
ments t o  t h e  j u r y  about M r .  
Edmund and M r .  Brawley's  n o t  
c a l l i n g  a s p e c i f i c  w i t n e s s .  
You w e r e n ' t  happy w i t h  them 
r e p r e s e n t i n g  you, were you? 

A .  (by Provenzano) Absolu te ly  
n o t .  

Q. I n  f a c t ,  you don' t t h i n k  
you g o t  a f a i r  t r i a l ,  do you? 

A .  No, s : i r ;  I d o n ' t .  

Q. I n  f a c t ,  you th ink  t h e s e  
j u r o r s  were p re jud iced  a g a i n s t  
you from day one. 



PIr Edmund: Your Honor, I 
ob jec t  on the  grounds t h i s  i s  
argumentative. 

The Witness: I won't answer 
t h a t .  

The Court: Sustained.  

Q .  (by M r .  Kunz) Did you ever 
t e l l  any person, M r .  Provenzano, 
you never had a chance wi th  t h i s  
jury?  

M r .  Edmund: I o b j e c t ,  i f  i t  
p lease ,  Your Honor, on the  grounds 
t h a t ' s  inflammatory and p r e j u d i c i a l .  

Your Honor, may we approach the  
bench? 

(R 2158-2159). The purpose of t h i s  inqui ry  was t o  c l a r i f y  

h i s  s t a t e  of mind concerning t h e  j u d i c i a l  conspiracy involving 

t h e  cour ts  and Provenzano's a t to rneys  which was developed on a d i r e c t .  The s t a t e  contends t h a t  t h i s  was a proper l i n e  of 

cross-examination because i t  f u r t h e r  i l luminated  matters  t e s t i -  

f i e d  t o  on d i r e c t .  - See, S te inhors t  v .  S t a t e ,  412 So.2d 332 

(Fla .  1982) . Once the  defendant became a wi tness ,  "he could 

be examined t h e  same a s  o the r  witnesses  on mat ters  which 

i l luminate  the  q u a l i t y  of h i s  testimony." Randolph v .  S t a t e ,  

463 So.2d 186 (F la .  1984). 

Any e r r o r  was i n v i t e d  when defense counsel o r i g i n a l l y  

objected t h a t  the  quest ion was argumentative. Clear ly ,  t h i s  

d i r e c t s  t h e  prosecutor  t o  rephrase h i s  quest ion,  which he d i d .  

Ferguson v .  S t a t e ,  supra .  Fur ther ,  t h i s  occurred i n  the  penal ty  

phase, where the  j u r y ' s  only concern i s  whether t o  recommend 

l i f e  imprisonment o r  death.  Matters p e r t i n e n t  t o  Provenzano's 



chances f o r  r e h a b i l i t a t i o n ,  including r e s i d u a l  animosity wi th  

the  j u s t i c e  system, a r e  proper cons idera t ions  f o r  the  ju ry .  

The c los ing  argument by defense counsel contains  numerous 

references  t o  Provenzano's a l l eged  mental i l l n e s s .  To rebu t  

t h i s ,  t h e  s t a t e  demonstrated severa l  ac t ions  t h a t  were l o g i c a l .  

The i s s u e  t h a t  must be decided here i s  whether t h i s  

s i n g l e ,  i s o l a t e d  comment, i f  improper, deprived Provenzano 

of a f a i r  t r i a l .  The defense counsel obviously thought the  

remark was t r i v i a l  because they d id  n o t  request  a c u r a t i v e  in -  

s t r u c t i o n .  Ferguson v .  S t a t e ,  supra.  A motion f o r  m i s t r i a l  

i s  addressed t o  the  sound d i s c r e t i o n  of the c o u r t ,  and should 

be exerc ised  with g r e a t  care  and caut ion,  only i n  cases of 

absolu te  n e c e s s i t y .  Sa lva tore  v .  S t a t e ,  366 So.2d 745 (F la .  

a 1978) . "No judgment should be reversed unless  we a r e  of t h e  

opinion t h a t  e r r o r  was committed which i n j u r i o u s l y  a f f e c t e d  

t h e  s u b s t a n t i a l  r i g h t s  of the  defendant ." - I d .  a t  751. I f  

t h i s  honorable court  determines t h a t  the quest ion i s  improper, 

t h e  s t a t e  urges t h a t  i t  did no t  i n j u r i o u s l y  a f f e c t  the  sub- 

s t a n t i a l  r i g h t s  of the  defendant,  or  deny him a f a i r  t r i a l .  



POI'NT ' V I I I  

APPELLANT RECEIVED A FAIR TRIAL 
BY AN IMPARTIAL JURY I N  ACCORDANCE 
WITH HIS RIGHTS AS GUARANTEED BY 
THE CONSTITUTIONS OF THE UNITED 
STATES AND THE STATE OF FLORIDA. 

I n  h i s  e i g h t h  a l l e g a t i o n  of e r r o r ,  a p p e l l a n t  r e i t e r -  

a t e s  each of h i s  previous  arguments and a s s e r t s  t h a t  t h e i r  

cumulative e f f e c t  denied him of  a  f a i r  t r i a l  by an i m p a r t i a l  

j u r y  i n  v i o l a t i o n  of  h i s  f e d e r a l  and s t a t e  c o n s t i t u t i o n a l  r i g h t s .  

Appellee ag rees  t h a t  a p p e l l a n t  i s  n o t  e n t i t l e d  t o  a  p e r f e c t  

t r i a l ,  and a s s e r t s  t h a t  h e  r ece ived  a  t r i a l  by a  f a i r  and 

i m p a r t i a l  j u r y  t h a t  was v i r t u a l l y  e r r o r - f r e e .  

Appe l l ee ' s  examination of t h e  l i t a n y  o f  a l l e g e d  e r r o r s  

a r e v e a l s  on ly  two complaints  t h a t  were n o t  vo iced  i n  o t h e r  por-  

t i o n s  of h i s  argument (AB 57-59). Appellee w i l l  r e l y  upon t h e  

arguments p re sen ted  h e r e t o f o r e  t o  d i s p u t e  t h e  m a j o r i t y  of  t h e  

a l l e g e d  e r r o r s .  The two new i s s u e s  r a i s e d  i n  t h i s  p o i n t  V I I I  

a r e  conta ined  i n  paragraphs f o u r  and f i v e  (AB 58) . F i r s t ,  

a p p e l l a n t  contends t h a t  t h e  c o u r t  improperly l i m i t e d  t h e  c ros s -  

examination of  two l a y  wi tnes ses  concerning t h e i r  op in ion  o f  

Provenzano's  i n s a n i t y .  Second, h e  complains t h a t  t h e  j u r y  was 

impermissibly p r e j u d i c e d a t  t h e  end of  t h e  s t a t e ' s  c l o s i n g  argu-  

ment when Wilkerson 's  r e l a t i v e s  began c ry ing  a s  t h e  t ape  r eco rd ing  

of t h e  shoot ing  was r ep l ayed .  

Appel lant  c la ims t h a t  dur ing t h e  r e b u t t a l  p o r t i o n  o f  

t h e  S t a t e ' s  c a s e ,  h i s  counsel  was prevented from ques t ion ing  

a two l a y  wi tnesses  concerning t h e i r  expressed op in ion  t h a t  



he was p e r f e c t l y  sane.  Appellee submits t h a t  review of t h e  

por t ions  of the  record c i t e d  by appe l l an t  r evea l  t h a t  h i s  

counsel was n o t  - r e s t r i c t e d  i n  h i s  cross-examination of these  

witnesses  (R 1594-1596, 1605-1607, 1610). 

The f i r s t  wi tness ,  Wayne Blecha, i s  t h e  owner of 

Shoot S t r a i g h t  Gun Range i n  Apopka (R 1588). Three times 

during the  f i r s t  week of  January,  1984, Provenzano came t o  

Blecha' s range f o r  t a r g e t  p r a c t i c e  wi th  h i s  a s so r t ed  a r sena l  

(R 1590, 1592) . Based upon h i s  th ree  observat ions of Provenzano, 

Blecha opined t h a t  Provenzano was "pe r fec t ly  normal'' (R 1594). 

During t h e  ensuing cross-examination, Blecha was asked i f  he  

and Provenzano had discussed h i s  August, 1983 a r r e s t ,  h i s  b e l i e f  

t h a t  he was Jesus ,  and h i s  b e l i e f s  t h a t  he was being poisoned 

(R 1595-1596). The s t a t e  f i n a l l y  objec ted  t o  a quest ion which 

the  court  sus ta ined  (R 1596) . Immediately t h e r e a f t e r ,  a p p e l l a n t ' s  

counsel announced t h a t  he had no f u r t h e r  quest ions ( R  1596) . 
It i s  c l e a r  t h a t  a p p e l l a n t ' s  cross-examination was l imi ted  

only i n  the  s l i g h t e s t  regard,  i f  a t  a l l .  

S imi la r ly ,  t h e  second wi tness ,  El izabeth  Jones,  was 

vigorously cross-examined. Defense counsel impeached h e r  cre- 

d i b i l i t y  t o  render an opinion of s a n i t y  by demonstrating t h a t  

she did not  possess s u f f i c i e n t  f a c t s  t o  support  her  opinion 

(R 1605-1607). Indeed, cross-examination of t h i s  witness  was 

n o t  l i m i t e d  a t  a l l ;  one of the  s t a t e ' s  objec t ions  was overruled 

(R 1607), and even a f t e r  a second objec t ion  was sus ta ined  on 

r e c r o s s ,  defense counsel pursued and made h i s  po in t  i n  a non- 

ob jec t iona l  manner (R 1610) . 



Even i f  t h i s  honorable cour t  concludes t h a t  appe l l an t  

was l imi ted  i n  h i s  cross-examination t o  some degree,  i n  l i g h t  

of the  overwhelming evidence of g u i l t  any e r r o r  i s  harmless 

beyond a  reasonable doubt. Chapman v .  C a l i f o r n i a ,  386 U.S. 18, 

87 S.Ct .  824, 1 7  L.Ed.2d 705 (1967); S t a t e  v .  Murray, 443 So.2d 

955 (Fla .  1984). The ju ry  heard severa l  exper ts  t e s t i f y  a s  t o  

t h e i r  opinion concerning the  a p p e l l a n t ' s  s a n i t y .  Any e r r o r  

caused by the  extremely s l i g h t  l i m i t a t i o n  on cross-examination 

was harmless.  Lewis v .  S t a t e ,  377 So.2d 640 (Fla .  1979) ; Mobley 

v .  S t a t e  409 So.2d 1031 (F la .  1982). 

Secondly, appe l l an t  a s s e r t s  t h a t  the  t r i a l  cour t  

e r r e d  i n  denying h i s  motion f o r  m i s t r i a l  when, a t  the  end of 

t h e  s t a t e ' s  c los ing  argument, Wilkerson's r e l a t i v e s  began crying 

when the  tape of the  shooting was played f o r  the  ju ry .  The 

tape was i n  evidence (R 509). 

Although the  motion f o r  m i s t r i a l  was no t  contemporaneous 

with t h e  a l l eged  i n c i d e n t ,  wi th in  minutes a  motion was made 

(R 1966). When denying t h e  motion, the  court  s p e c i f i c a l l y  s t a t e d  

t h a t  it did n o t  observe t h e  complained of behavior (R 1967). I f  

the  j u r y ' s  r e a c t i o n  was as  obvious as  was a s s e r t e d  by counsel,  

t h e  cour t  would have undoubtedly observed i t  as  w e l l .  

The harmless e r r o r  doct r ine  has been appl ied  t o  t h i s  

s i t u a t i o n  i n  circumstances much worse than t h i s  inc iden t .  In  

S te inhors t  v. S t a t e ,  412 So.2d 332 ( F l a .  1982), the  mother of 

t h e  vict ims t e s t i f i e d  t h a t  they were a l i v e  on the  day before 

the  murders. While t e s t i f y i n g ,  t h e  witness  "broke down" and 

began cry ing .  - I d .  a t  335. Any e r r o r  was found by t h i s  court  



to be harmless. Here, the victim's relatives were in the 

audience, not the center of attention on the witness stand. 

The judge did not observe the behavior, so it must not have 

been obvious. Any error is harmless beyond a reasonable doubt. 

The alleged cumulative error does not exist. Issues 

which are unconvincing individually are no more formidable 

in a group. 



POINT I X  

SECTION 921.141,  FLORIDA STATUTES 
(1983) , I S  CONSTITUTIONAL ON ITS 
FACE AND AS APPLIED. 

A p p e l l a n t  c o n t e n d s  t h a t  as a p p l i e d ,  t h e  F l o r i d a  

d e a t h  p e n a l t y  s t a t u t e  v i o l a t e s  t h e  s i x t h  and  f o u r t e e n t h  amend- 

ments  t o  t h e  Uni t ed  S t a t e s  C o n s t i t u t i o n  b e c a u s e  t h e  j u r y  does  

n o t  make s p e c i f i c  f a c t u a l  f i n d i n g s  o f  t h e  e x i s t i n g  a g g r a v a t i n g  

o r  m i t i g a t i n g  c i r c u m s t a n c e s .  T h i s  argument  h a s  been  p r e v i o u s l y  

c o n s i d e r e d  and  r e j e c t e d  by  i m p l i c a t i o n  by  t h i s  h o n o r a b l e  c o u r t  

and  f e d e r a l  c o u r t s .  P r o f f i t t  v. F l o r i d a ,  428 U.S. 242 ,  96 

S . C t .  2960,  49 L.Ed.2d 913 (1976) ; S p i n k e l l i n k  v. Wainwr igh t ,  

578 F .2d  582 ( 5 t h  C i r .  1 9 7 8 ) ,  - c e r t .  d e n i e d ,  440 U.S. 976 ,  99 

S . C t .  1548,  59 L.Ed.2d 796, r e h e a r i n g  d e n i e d ,  441  U.S. 937 ,  

99 S . C t .  2064, 60 L.Ed.2d  667; Randolph v. S t a t e ,  463 So.2d  

186 ( F l a .  1984) ; Medina v. S t a t e ,  10  F.L.W. 1 0 1  ( F l a .  J a n  31 ,  



CONCLUSION 

Based upon t h e  argument and a u t h o r i t i e s  p re sen ted  

h e r e i n ,  appe l l ee  prays  t h i s  honorable  c o u r t  w i l l  a f f i r m  t h e  

judgments and sen tences  i n  a l l  r e s p e c t s .  
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