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SUMMARY OF ARGUMENT 

This court  should approve t h e  dec is ion  of t h e  F i f t h  

D i s t r i c t  Court of Appeal, Royal e t  a 1  v .  S t a t e ,  452 So.2d 1098 

(Fla .  5 th  DCA 1984), i n  t h a t  such dec is ion  c o r r e c t l y  app l i e s  

the  law i n  Flor ida  a s  t o  robbery. P e t i t i o n e r s  a r e  incor rec t  

i n  t h e i r  a s s e r t i o n  t h a t  t h e  F i f t h  D i s t r i c t ,  i n  a f f i rming t h e i r  

convict ions of  robbery, r e l i e d  upon any cons t ruc t ion  of sec t ion  

812.13(3) F lor ida  S t a t u t e s  (1979), although o t h e r  d i s t r i c t  

cour ts  have done so ,  and p e t i t i o n e r s  have f a i l e d  t o  demonstrate 

t h a t  such cons t ruc t ion  i s  e r r o r .  

I n  f ind ing  t h a t  t h e  f o r c e  used by p e t i t i o n e r s  - sub jud ice  

was s u f f i c i e n t l y  contemporaneous wi th  t h e  tak ing  of  t h e  s t o l e n  

property,  s o  as  t o  s u s t a i n  t h e  convict ions of robbery, t h e  F i f t h  

a D i s t r i c t  ac ted  i n  accordance with precedents not  only of t h i s  

court  and o t h e r  d i s t r i c t  cour t s  of t h i s  s t a t e ,  but  a l s o  with a  

number of o t h e r  j u r i s d i c t i o n s  throughout t h e  country.  Reason 

and l o g i c  d i c t a t e  t h a t  p e t i t i o n e r s '  hypertechnical  argument 

regarding t h e  timing of t h e  t ak ing  and t h e  fo rce  be r e j e c t e d ,  

i n  t h a t  those  who u t i l i z e  f o r c e  t o  e f f e c t u a t e  a  tak ing  a r e  

g u i l t y  of robbery, regardless  of whether they i n i t i a l l y  s e i z e  

the  s t o l e n  items wi th  fo rce  o r  whether they f i g h t  p a s t  t h e  

l e g i t i m a t e  owners of t h e  property wi th  f o r c e ,  while  possession 

of t h e  s t o l e n  property i s  s t i l l  i n  continuing d i spu te .  



ARGUMENT 

THE DECISION BELOW, ROYAL V.  
STATE. SHOULD BE APPROVED. I N  
THAT THE DISTRICT COURT COR- 
RECTLY APPLIED THE LAW I N  THIS 
STATE REGARDING ROBBERY 

I n  t h e i r  b r i e f  p e t i t i o n e r s  a s s e r t  not  only t h a t  t h i s  

cour t  must vaca te  t h e  i n s t a n t  dec is ion  of t h e  F i f t h  D i s t r i c t  

Court of Appeal, and i n  so  doing reverse  t h e i r  convict ions of 

robbery and order  t h e i r  immediate discharge,  but they a l s o  de- 

mand t h i s  court  expressly disapprove recent  dec is ions  of  a l l  

o t h e r  d i s t r i c t  cour ts  i n  t h i s  s t a t e  which have, i n  t h e  f i e l d  

of robbery, ru led  i n  a manner with which they d isagree .  See 

Royal, supra :  Ben v .  S t a t e ,  10 F.L.W. 123 (Fla .  2d DCA January 4,  

S tuf f lebean v .  S t a t e ,  436 So. 2d 244 3d DCA 1983); 

a S t a t e  v .  Douglas, 337 So. 2d 407 (Fla .  1st DCA 1976), c e r t .  denied, 

348 So. 2d 946 (F la .  1977). Respondent f i n d s  such contemplated 

course of a c t i o n  unnecessary and unwarranted, i n  t h a t  t h e  de- 

c i s i o n s  above represent  c o r r e c t  s ta tements  of t h e  law i n  t h i s  

s t a t e .  This cour t  should approve t h e  dec is ion  below, i n  t h a t  t h e  

d i s t r i c t  c o u r t ,  i n  a f f i rming p e t i t i o n e r s '  convict ions of robbery, 

c o r r e c t l y  r e j e c t e d  hypertechnical  argumentsregarding t h e  des i red  

timing of events  i n  a robbery. I n  l ikewise  r e j e c t i n g  p e t i t i o n e r s  ' 

argument, t h i s  cour t  w i l l  not  only be a l ign ing  i t s e l f  wi th  t h e  

p o s i t i o n s  a l ready taken by t h e  d i s t r i c t  cour ts  of appeal of t h i s  

s t a t e ,  but  t h i s  cour t  w i l l  a l s o  be ac t ing  i n  harmony with o t h e r  

j  u r i s d i c t i o n s  throughout t h e  country which have recognized t h a t  

a robbery i s  a continuous,  i n d i v i s a b l e  c r iminal  episode. 

a A s  p e t i t i o n e r s  note  i n  t h e i r  b r i e f ,  t h e  f a c t s  of  t h i s  



a case ,  s e t  out  i n  t h e  d i s t r i c t  cour t  opinion,  involved a t h e f t  

i n  which f o r c e  o r  v io lence  was used. P e t i t i o n e r s  en te red  a 

mercant i le  establ ishment  and s t u f f e d  var ious  items of c lo th ing  

i n t o  garbage bags wi th  t h e  i n t e n t  t o  s t e a l  them. A s  Royal and 

E l l i s o n  proceeded p a s t  t h e  cash r e g i s t e r s ,  a s t o r e  d e t e c t i v e  

attempted t o  prevent t h e i r  depar ture  and was pushed a s i d e  by 

E l l i s o n .  The two then l e f t  t h e  s t o r e  and entered  t h e i r  veh ic le  

o u t s i d e  i n  t h e  parking l o t .  Several  s t o r e  employees then t r i e d  

t o  recover t h e  merchandise and prevent p e t i t i o n e r s  from depar t ing .  

A t  t h i s  p o i n t ,  Royal produced a p i s t o l  and pointed i t  a t  t h e  

forehead of one of t h e  employees. Because t h e  automobile was 

d isabled ,  p e t i t i o n e r s  f l e d  on f o o t  and were subsequently a r r e s t e d .  

It  has continuously been p e t i t i o n e r s '  p o s i t i o n  t h a t  a t  most they 

a committed a p e t i t  t h e f t  and e i t h e r  an a s s a u l t  o r  b a t t e r y ,  i n  t h a t  

t h e i r  tak ing  of the  property was complete p r i o r  t o  t h e i r  usage of 

fo rce ,  violence o r  a s s a u l t .  

The F i f t h  D i s t r i c t  c o r r e c t l y  r e j e c t e d  t h i s  scenar io  and, 

i n  doing so ,  looked s p e c i f i c a l l y  t o  dec is ions  of t h e  F i r s t  and 

Third D i s t r i c t  Courts of  Appeal, S t a t e  v .  Douglas and Stuf f lebean 

v .  S t a t e ,  r e s p e c t i v e l y .  In  t h e  f i r s t  case ,  Douglas, t h e  defendants,  

while  i n  a food market, placed s e v e r a l  p ieces  of meat i n  a shoulder 

bag and attempted t o  depar t  without  paying. One of t h e  managers, 

who had observed t h i s  i n c i d e n t ,  i n t e r c e p t e d  them a t  t h e  f r o n t  of 

t h e  s t o r e  and requested t h a t  they accompany him t o  t h e  r e a r .  A s  

they progressed i n  t h a t  d i r e c t i o n ,  one of t h e  defendants s t ruck  

the  s t o r e  employee; when he  r e s i s t e d ,  the  o t h e r  stabbed him. The 

• two then e x i t e d  t h e  s t o r e  and w e r e  a r r e s t e d .  The defendants 



success fu l ly  argued t o  t h e  t r i a l  cour t  t h a t  they were not  g u i l t y  

of  robbery, then as  descr ibed i n  s e c t i o n  813.011 F lo r ida  S t a t u t e s  

(1973), i n  t h a t  t h e  tak ing  of t h e  meat was complete before  any 

a s s a u l t s  had taken p lace .  

The F i r s t  D i s t r i c t  re fused  t o  accept  t h i s  premise, 

i d e n t i c a l  t o  t h a t  r a i s e a  by p e t i t i o n e r s  -- sub judice ,  and reversed 

t h e  t r i a l  c o u r t ' s  o r d e r  of d ismissa l .  The cour t  found t h a t  t h e  

f o r c e  o r  violence had been concurrent with t h e  tak ing ,  and t h a t  

such taking had not  - terminated when t h e  defendants had taken t h e  

meat, i n  t h a t  i f  they were t o  enjoy such s t o l e n  goods, they had 

t o  ge t  them ou t  of t h e  market f i r s t .  The defendants '  crime was 

robbery, because,  i n  o rde r  t o  g e t  the  meat out  of t h e  market, 

they had t o  use f o r c e  t o  overcome t h e  ac t ions  of t h e  manager i n  

i n t e r f e r i n g  wi th  t h e i r  e x i t .  The F i r s t ,  c i t i n g  t o  a  New Jersey  

dec is ion ,  S t a t e  v .  Culver, 262 A.  2d 422 ( N .  J .  App. Div. 1970), 

observed t h a t  both reason and l o g i c  demand t h a t  where t h e  owner 

of property takes  a c t i o n  t o  prevent  a  t h i e f  from taking h i s  goods 

from h i s  premises, and t h e  t h i e f  uses fo rce  i n  an e f f o r t  t o  g e t  

away with t h e  goods, t h e  t h i e f ' s  use  of f o r c e  i s  concurrent with 

t h e  tak ing ,  and t h e  a c t ,  robbery. The d i s t r i c t  cour t  re fused  t o  

a r t i f i c i a l l y  d iv ide  up t h e  t r a n s a c t i o n  a t  i s s u e  i n t o  completed 

t h e f t  and subsequent a s s a u l t ,  f ind ing  t h a t  a  s i n g l e  occurrence 

o r  c r iminal  of fense  had taken p lace .  1 

I It i s  i n t e r e s t i n g  t o  no te  t h a t  Dou l a s ,  l i k e  Culver, has 
had in f luence  ou t s ide  t h e  s t a t e  i n  whic + ~t was decid-n 
S t a t e  v. U l i b a r r i ,  668 P.2d 568 (Utah i983), t h e  Supreme Court of 
Utah, i n  t i n d i n g  t h a t  a  robbery had occurred, a s  opposed t o  a  

a t h e f t  and subsequent a s s a u l t ,  c i t e d  t o ,  i n t e r  a1 ia ; 'S ta t e  v .  
D o u ~ l a s  . 



The cour t  i n  Royal was co r rec t  i n  r e l y i n g  upon Douglas, 
- 

i n  t h a t ,  a s  was recognized, p e t i t i o n e r  E l l i s o n ' s  shoving a s i d e  

the  s e c u r i t y  guard - sub judice  was f o r c e  involved i n  t h e  taking.  

The F i f t h  D i s t r i c t  was a l s o  j u s t i f i e d  i n  c i t i n g  t o  S tuf f lebean,  

supra,  t h e  dec is ion  of t h e  Third D i s t r i c t .  I n  such case ,  the  

defendant had grabbed a c a s s e t t e  r ad io  from bes ide  t h e  v ic t im,  

who had been s i t t i n g  ou t s ide  i n  a park.  The v ic t im had then 

given chase,  but  when he had caught up with Stuf f lebean and h i s  

companion, had been threatened wi th  a k n i f e ;  t h e  th ieves  had then 

made away with t h e  goods. The d i s t r i c t  cour t  found t h a t  where 

an of fender  gains possession of property of another  without f o r c e  

but  where t h e  v ic t im gives i n s t a n t  and unin ter rupted  p u r s u i t  o r  

p r o t e s t  i n  an e f f o r t  t o  thwart  t h e  tak ing ,  and t h e  offender  then 

a a s s a u l t s  t h e  v ic t im i n  o rde r  t o  complete a tak ing  of property 

and make good an escape, t h e  o f fense  i s  robbery; t h e  cour t  c i t e d  

t o  t h e  dec is ions  of a number of o t h e r  s t a t e s  and he ld  t h a t  enact-  

ment of  s e c t i o n  812.13(3) F lo r ida  S t a t u t e s  (1974) i n  1974 had 

been intended t o  expand t h e  common law d e f i n i t i o n  of  robbery. 

Contrary t o  p e t i t i o n e r s  ' a s s e r t i o n s  i n  t h e i r  b r i e f ,  i n  c i t i n g  

t o  S tuf f lebean,  t h e  F i f t h  D i s t r i c t  d id  not  - s p e c i f i c a l l y  embrace 

the  Third D i s t r i c t ' s  theory of l e g i s l a t i v e  amendment and i n t e n t ,  

i n  t h a t  t h e  Royal court  simply observed t h a t  t h e  use of t h e  p i s t o l  

by p e t i t i o n e r  Royal i n  t h e  veh ic le  ou t s ide  t h e  s t o r e  had occurred 

concurrent ly wi th  t h e  tak ing ,  i n  t h a t  possession of  t h e  property 

was s t i l l  i n  cont inuing d ispute .  2 

' The Third D i s t r i c t ' s  theory of s t a t u t o r y  evolu t ion  was ex- 

@ p r e s s l y  adopted by t h e  Second D i s t r i c t  i n  Ben v .  S t a t e ,  s u  r a ,  a 
case with f a c t s  v i r t u a l l y  i d e n t i c a l  t o  those sub judice .  - cont 'd  
on bottom of page 6)  

7- 



P e t i t i o n e r s  argue t h a t  Douglas, S tuf f lebean,  Royal and 

Ben a l l  must f a l l  because they a r e  premised upon f a u l t y  s t a t u t o r y  

cons t ruc t ion .  A s  should be  obvious, however, a t  most t h e  r e s u l t s  

i n  S tuf f lebean and - Ben hinge upon i n t e r p r e t a t i o n  of s e c t i o n  812. 

13(3) ,  which provides t h a t  an a c t  s h a l l  be deemed " in  the  course 

of committing t h e  robbery" i f  i t  occurs i n  an attempt t o  commit 

robbery o r  i n  f l i g h t  a f t e r  the  attempt o r  commission; Douglas 

was decided p r i o r  t o  t h e  enactment of  t h i s  subsec t ion  and Royal 

does not  expressly a i scuss  t h e  s t a t u t e .  Respondent does agree 

wi th  p e t i t i o n e r s ,  though, t h a t  i t  i s  important f o r  t h i s  cour t  t o  

decide whether s e c t i o n  812.13(3) has changed t h e  law and t o  

f u r t h e r  determine t h e  continuing v i t a l i t y  of such e a r l y  cases  

a s  Colby v .  S t a t e ,  46 F ia .  112, 35 So. 157 (1903) and Montsdoca 

v .  S t a t e ,  84 F la .  82, 93 So. 157 (1922); obviously,  i f  t h e  s t a t u -  

to ry  d e f i n i t i o n  of robbery has changed, such prec.edents can e a s i l y  

be d i s t ingu i shed .  Respondent d i f f e r s  with p e t i t i o n e r s ,  however, 

i n  contending t h a t  t h i s  cour t  can approve Royal without having 

t o  f i n d  t h a t  t h e  common law d e f i n i t i o n  of robbery has been ex- 

panded by s t a t u t e .  

To respondent,  i t  i s  pr imar i ly  a  ma t t e r ,  i n  t h e  words of 

2 (cont 'd)  
I t  i s  worth no t ing ,  however, t h a t  t h i s  most recent  p o s i t i o n  

of t h e  Second D i s t r i c t  seemingly overru les  t h e i r  p r i o r  precedent 
of Whidden v .  S t a t e ,  374 So.2d 543 (F la .  2d DCA 1979), authored 
by two o f  t h e  same d i s t r i c t  cour t  judges, i n  which such cour t  had 
he ld  t h a t  9 812.13(3) pe r t a ined  only t o  enhancement a t  sentencing.  
I n  add i t ion  t o  t h e  s t a t u t o r y  argument, however, the  cour t  i n  Ben 
a l s o  observed t h a t  i t  seemed a b i t  s t r a i n e d  t o  d i f f e r e n t i a t e  be- 
tween an appropr ia t ion  before ,  a s  opposed t o  a f t e r ,  an o v e r t  a c t  
of  v io lence ,  i n  t h a t  t h e  r e a l  ques t ion  was whether v io lence  was 

a employed t o  e f f e c t u a t e  t h e  t h e f t .  Respondent f i n d s  t h i s  obser- 
va t ion  mer i tor ious  and commends i t  t o  t h i s  c o u r t .  



Douglas, of reason and l o g i c ,  i n  t h a t  a  c r iminal  episode such 

as  occurred - sub judice  should not  be " s p l i t  up" t o  t h e  b e n e f i t  

of fe lonious  defendants.  This cour t  has he ld  t h a t  t h e r e  can be 

no robbery without v io lence  and no larceny wi th  i t .  Montsdoca, 

supra.  Here, t h e r e  obviously was v io lence ,  and p e t i t i o n e r s  

u t i l i z e d  such t o  e f f e c t u a t e  t h e  l a rceny .  To respondent 's  know- 

ledge ,  no dec is ion  of t h i s  cour t  has he ld ,  i n  t h e  context  of 

robbery,  t h a t  a  "taking" i s  complete once t h e  cr iminal  a c t o r  has 

mere t r a n s i t o r y  phys ica l  possession of t h e  s t o l e n  i tem, e s p e c i a l l y  

when such possession i s  immediately disputed by t h e  r i g h t f u l  

owner. Cer ta in ly  n e i t h e r  Colby, Montsdoca o r  McCloud v .  S t a t e ,  

335 So. 2d 257 (Fla .  1976),  t h e  cases  r e l i e d  upon by p e t i t i o n e r s ,  

make such pronouncement. It i s  one th ing  t o  hold  t h a t  a  pick- 

@ pocket who inob t rus ive ly  f i l c h e s  a  w a l l e t  i s  g u i l t y  a t  most of 

t h e f t .  It i s  e n t i r e l y  a  d i f f e r e n t  mat ter  t o  so evalua te  t h e  

ac t ions  of those  who o b t a i n  possession of proper ty ,  without 

ques t ion ,  i n  a  s e l f - s e r v i c e  s t o r e ,  and who then use f o r c e  and 

v io lence  t o  ensure t h a t  no custodian o f  t h e  property w i l l  pre- 

vent t h e i r  depar ture  without payment f o r  such goods. It i s  worth 

not ing  t h a t ,  a t  one t ime, our s tandard  jury i n s t r u c t i o n  on rob- 

bery s t a t e d  t h a t  while  p icking  a  pocket o r  purse  snatching was 

not  robbery i f  no more f o r c e  was used then was necessary t o  

phys ica l ly  remove the  property from one who d id  not  r e s i s t ,  i f  

t he  v ic t im did  r e s i s t  t o  any degree,  and t h i s  r e s i s t e n c e  was 

overcome by phys ica l  f o r c e  of t h e  o f fender ,  t h e  a c t  of robbery 

was complete. - See Adans v .  S t a t e ,  295 So.2d 114  la. 2d DCA), 

@ c e r t .  denied, 305 So .2d 200 (Fla .  1974) ; M i m s  v .  S t a t e ,  342 



a So.2d 116 (Fla .  3d DCA 1977); E . Y .  v .  S t a t e ,  390 So.2d 776 (Fla .  

3d DCA 1980). The holding i n  Royal, t h a t  a  tak ing  i s  not  complete 

a s  long a s  continuing d ispute  over possession of t h e  s t o l e n  goods 

goes on, i s  reasonable,  l o g i c a l  and harmonious wi th  p r i o r  

precedent .  

It i s  a l s o  one which could have been rendered by a  cour t  

i n  any number o f  d i f f e r e n t  j u r i s d i c t i o n s .  I n  evalua t ing  the  

i n s t a n t  i s s u e  on c e r t i o r a r i ,  t h i s  cour t  may wish t o  consider  how 

o t h e r  s t a t e s  throughout t h e  country have resolved t h e  ma t t e r  of 

what comprises a  robbery,  e s p e c i a l l y  those s t a t e s  wi th  s t a t u t e s  

comparable t o  ours .  See genera l ly ,  Annot., Use of Force o r  

In t imidat ion  i n  Retaining Property o r  i n  Attempting t o  Escape, 

r a t h e r  than i n  Taking Proper ty ,  a s  Elements of  Robbery, 93 A . L . R .  

a 3d 643. Respondent f inds  p a r t i c u l a r l y  cogent dec is ions  of 

Kansas, I l l i n o i s ,  Nebraska, Michigan and C a l i f o r n i a ,  i n t e r  a l i a .  

A l l  such s t a t e s  apparent ly def ine  robbery i n  accordance with 

t h e  common law and a s  s e t  ou t  i n  our  s e c t i o n  812.12(1) F lo r ida  

S t a t u t e s  (1981), i. e .  a  t ak ing  of property by fo rce ,  v io lence ,  

a s s a u l t  o r  p u t t i n g  i n  f e a r . 3  I n  a l l  of  these  j u r i s d i c t i o n s ,  t h e  

conduct of  p e t i t i o n e r s  - sub judice  would indisputedly  c o n s t i t u t e  

robbery. 

The s i t u a t i o n  i n  Kansas may be t h e  most a p t  because, 

i n  a  way, i t  most c l o s e l y  resembles t h a t  before  t h i s  c o u r t ;  i n  

S t a t e  v .  Long, 234 Kan. 580, 675 P.2d 832 (1984), t h e  Kansas 

The s t a t e  of  t h e  law i n  s t a t e s  which have express ly  amended 
t h e i r  s t a t u t e s  t o  inc lude  a s  an element of robbery the  f o r c e  used 
t o  prevent t h e  owner's r e t ak ing  of t h e  proper ty ,  such a s  Oregon and 
Maine, i n t e r  a l i a ,  w i l l  be considered i n f r a .  



0 Supreme Court had t o  r econc i l e  a number of seemingly cont rary  

p r i o r  dec is ions ,  and i n  t h e  course of  doing s o ,  approved o r  

disapproved t h e  p o s i t i o n  of lower cour ts  throughout t h e  s t a t e .  

The f a c t s  i n  Long a r e  s i m i l a r  t o  those sub jud ice ,  given t h e  - 
r u r a l  cha rac te r  of Kansas. The defendant t h e r e i n  had gone t o  

a da i ry  farm, which s o l d  milk t o  t h e  pub l i c ;  t h e  arrangement 

was such t h a t  i t  was up t o  t h e  customer t o  depos i t  h i s  own 

purchase money i n  a depos i t  box, i n  t h a t  the  s a l e  bu i ld ing  was 

not  always a t tended by t h e  owners. On t h e  day i n  ques t ion ,  

one of t h e  owners observed t h e  defendant i n  t h e  s a l e  bu i ld ing ,  

crouched i n  f r o n t  of t h e  money box, which had been p r i e d  open. 

When she pos i t ioned h e r s e l f  i n  t h e  doorway so  as  t o  prevent t h e  

defendant from e x i t i n g ,  he shoved and pushed h e r  a s i d e  and drove 

away, car ry ing  o f f  t h e  proceeds. 

The Kansas Court of Appeals had reversed Long's robbery 

convict ion,  f inding  t h a t  t h e  fo rce  enployed was not  precedent 

o r  contemporaneous with t h e  tak ing ,  i n  t h a t  such tak ing  had 

been completed by t h e  time t h e  owner had blocked t h e  doorway. 

The Kansas Supreme Court vacated t h i s  r e v e r s a l ,  concluding t h a t  

a t h i e f  does not  o b t a i n  complete, independent and absolu te  pos- 

sess ion  and con t ro l  of money o r  property adverse t o  t h e  r i g h t s  

of t h e  owner, when t h e  tak ing  i s  immediately r e s i s t e d  by t h e  

owner before  t h e  t h i e f  can remove t h e  money o r  property from 

t h e  premises o r  from t h e  owner's presence.  Long had not  ob- 

t a ined  f u l l  possession of t h e  money, and completed t h e  t h e f t  of 

the  proper ty ,  u n t i l  a f t e r  he had overcome t h e  owner's e f f o r t s  t o  

s top  him from leaving  and, hence, h i s  convict ion of robbery was 

r e i n s t a t e d .  

-9-  



Needless t o  say ,  t h e  Kansas example i s  one which respon- 

dent hopes t h i s  cour t  w i l l  emulate, and i t  i s  l i t e r a l l y  t r u e  t h a t  

cour t s  throughout t h e  na t ion  have r e j e c t e d  hypertechnical  argu- 

ments, such as  those  made by p e t i t i o n e r s  - sub jud ice ,  regarding 

t h e  requi red  number of seconds between "taking" and "force". 

In doing so ,  such cour ts  have considered q u i t e  l i t e r a l l y  myriad 

numbers of f a c t u a l  s i t u a t i o n s ,  involving t h e  manner i n  which a 

defendant obta ins  s t o l e n  proper ty .  A common theme. running through 

a l l  such decis ions seems t o  be a d e s i r e  by t h e  r e spec t ive  cour t  

t o  s e e  t o  i t  t h a t  t h e  cr iminal  a c t o r s  a r e  punished i n  propor t ion  

t o  t h e  a c t s  committed and i n  accordance wi th  t h e  p r i n c i p l e  t h a t  

those  who commit t h e i r  tak ings  accompanied by v io lence ,  pay a 

h igher  p r i c e  than those  who do n o t .  

Thus, i n  People v .  Beebe, 70 Mich.App. 154, 245 N.W.2d 

547 (1976), a robbery was found where s t o r e  employees themselves 

had loaded four  cases  of  bee r  i n t o  t h e  t runk of t h e  defendant 's  

c a r ,  wi th  t h e  expecta t ion  of payment; a t  t h e  cash r e g i s t e r ,  t h e  

defendant had produced a f i r e a r n ,  i n s t e a d  of a f i f t y  d o l l a r  b i l l .  

The cour t  found t h a t  a s i n g l e  t r a n s a c t i o n  had occurred, and s t a t e d  

t h a t  t h e  owner had not  severed a l l  r i g h t s  of possession a s  t o  t h e  

beer  when such had been placed i n  t h e  defendant 's  t runk,  i n  t h a t ,  

i f  t h e  defendant had not  intervened wi th  fo rce ,  the  s t o r e  employ- 

ees  would have been ab le  t o  recover t h e  proper ty .  Likewise, i n  a 

more t r a d i t i o n a l  s e t t i n g ,  i n  S t a t e  v.  B e l l ,  194 Neb. 554, 233 

N.W. 2d 920 (1975), t h e  Nebraska Supreme Court sus ta ined  the  de- 

fendant ' s  convict ion of robbery, i n  a s i t u a t i o n  where t h e  de- 

a fendant had entered  a f i l l i n g  s t a t i o n ,  picked up a cash r e g i s t e r  



a while the  a t t e n d a n t ' s  back was turned,  and thrown such i n t o  h i s  

veh ic le .  A s  occurred i n  Royal, t h e  s t o r e  owner had pursued and 

t r i e d  t o  r e t r i e v e  t h e  property from t h e  veh ic le  when he had been 

s t ruck  and pushed by t h e  defendant.  The cour t  asked r h e t o r i c a l l y ,  

" [ c ]  an it  be s a i d  t h a t  ' t h e  tak ing '  i s  no longer  i n  process when 

a  s t r u g g l e  i s  i n  progress  f o r  possession of  t h e  s t o l e n  property?",  

and, answering i t s  own quest ion,  aff i rmed,  f inding  t h a t  t h e  record 

showed t h e  use of f o r c e  during t h e  t ak ing .  

The dec is ions  of two o t h e r  s t a t e s  a r e  l ikewise  worth 

examining. Courts i n  I l l i n o i s  have he ld  t h a t  when t h e  i n i t i a l  

taking of property has been accomplished without  f o r c e ,  t h e  

of fense  can s t i l l  c o n s t i t u t e  a  robbery i f  t h e  defendant 's  de- 

p a r t u r e  i s  accomplished by use of f o r c e .  -- See - People v. Kennedy, 

10 111.App.3d 519, 294 N.E.2d 788 (1973) ; People v .  D i t t o ,  

98 I11.App. 3d 36, 53 I11.Dec. 590, 424 N . E .  2d 3 (1981). 

I n  t h e  l a t t e r  case ,  t h e  v ic t im had re turned  home t o  f i n d  t h e  

defendant i n  t h e  possession of h i s  b r i e f c a s e  and about t o  depar t  

wi th  i t ;  a  f i g h t  had then ensued during which t h e  defendant 

dropped t h e  b r i e f  case and was subdued. The defendant subsequently 

broke f r e e  and stabbed t h e  v ic t im repeatedly with a  screwdriver;  

a s  h e  ran o f f ,  he threw t o o l s  a t  another  pursuer .  The v ic t im 

discovered a  g r e a t  deal  of  property missing; t h e  defendant 's  

claim t h a t  a l l  tak ings  had been complete p r i o r  t o  h i s  usage 

of f o r c e  was r e j e c t e d ,  given t h e  f a c t ,  i n t e r  - a l i a ,  t h a t  but  

f o r  t h e  v ic t im ' s  in te rven t ion ,  t h e  defendant would have c a r r i e d  

o f f  t h e  b r i e f c a s e .  Ca l i fo rn ia  cour ts  have shown a s i m i l a r  lack 

a of sympathy t o  breaking a  robbery i n t o  b i t s  and p ieces  f o r  t h e  



a convenience of t h e  defense,  observing t h a t  t o  so so  would "make 

an unwarranted d i s t i n c t i o n  f o r  t h e  b e n e f i t  of  th ieves ,  f o r  t h e i r  

escape wi th  the  l o o t  by means of fo rce  i s  as  important i n  t h e  

commission of t h e  crime as  gaining possession of  t h e  property 

i n  t h e  f i r s t  i n s t ance . "  People v.  Reade, 1 7  Cal .Rptr .  328, 330 

(Cal.App. 2  Dis t .  1961). 

I n  a  s i t u a t i o n  s i m i l a r  t o  t h a t  sub judice ,  i . e .  where 

a  s h o p l i f t e r  e x i t s  t h e  s t o r e  with s t o l e n  goods only t o  be con- 

f ron ted  wi th  a  s e c u r i t y  guard whom he then a s s a u l t s ,  another  

Ca l i fo rn ia  cour t  emphasized t h e  f a c t  t h a t  robbery was a  con- 

t inu ing  o f fense .  Thus, i n  People v .  E s t e s ,  1 9 4 ~ a l . ~ p t r .  909, 

912 (Cal.App. 1 D i s t .  1983), t h e  reviewing c o u r t ,  construing a  

s t a t u t e  on pa r  with our own, s t a t e d  t h a t  t h e  crime of  robbery 

a begins a t  t h e  time of t h e  o r i g i n a l  taking and continues on u n t i l  

t h e  robber reaches a  p lace  of  r e l a t i v e  s a f e t y .  Such crime i s  

not  d i v i s i b l e  i n t o  a  s e r i e s  of sepa ra te  a c t s  and a  defendant 's  

g u i l t  w i l l  no t  be weighed a t  each s t e p  of t h e  robbery as  i t  un- 

f o l d s .  Given t h e  singlemindedness of purpose expended by t h e  

defendant i n  Es tes ,  t h e  cour t  found t h e  fo rce  used t o  prevent 

t h e  guard from re tak ing  t h e  property and t o  f a c i l i t a t e  t h e  es-  

cape s u f f i c i e n t l y  contemporaneous and s u f f i c i e n t  i n  and of i t s e l f  

t o  s a t i s f y  a l l  s t a t u t o r y  elements.  Using language s i m i l a r  t o  

t h a t  of  our  Second D i s t r i c t  i n  i t s  - Ben decis ion ,  t h e  Ca l i fo rn ia  

cour t  regarded t h e  f o r c e  used a s  " in  fur therance  of t h e  robbery", 

and noted t h a t  such fo rce  would be s u f f i c i e n t  whether used t o  

ga in  o r i g i n a l  possession of t h e  property o r  t o  r e s i s t  a t t a c k s  t o  

r e t ake  i t .  A s  noted,  a l l  of t h e  above dec i s ion ,  t o  respondent 's  



knowledge were rendered by cour t s  construing s t a t u t e s  embracing 

only t h e  common law d e f i n i t i o n  of robbery; obviously,  such s t a -  

t u t e s '  wording d id  not prevent t h e  cour t s  from reaching l o g i c a l  

and sound conclusions.  

While f ind ing  t h e  above o u t - o f - s t a t e  cases  t h e  most 

persuas ive ,  respondent emphasizes t h a t  t h e  above j u r i s d i c t i o n s  

a r e  no t  t h e  only ones i n  which t h e  Royal holding t ~ o u l d  be wel- 

come. Compare -- a l s o  Herrmann v .  S t a t e ,  239 Miss. 523, 123 So. 2d 

846 (1960); Burko v .  S t a t e ,  19 Md.App. 645, 313 A.2d 864 (1974); 

S t a t e  v .  U l i b a r r i ,  supra .  Before moving on, how.ever, i t  i s  in -  

s t r u c t i v e t o ,  i n  a  sense ,  r e t u r n  t o  the  s t a r t i n g  p o i n t ,  S t a t e  v .  

Culver, supra,  t h e  f i r s t  o u t - o f - s t a t e  considered and t h a t  r e l i e d  

upon i n  S t a t e  v .  Douglas. Such case  he ld ,  of course,  t h a t  when 

a  t h i e f  has t o  use f o r c e  t o  overcome t h e  e f f o r t s  of an owner 

seeking t o  prevent h i s  departure  wi th  a l ready s t o l e n  goods, such 

f o r c e  i s  s u f f i c i e n t l y  concurrent wi th  t h e  tak ing  so a s  t o  make 

t h e  o f fense  robbery. I n  j u s t i f y i n g  i t s  conclusion, the  cour t  

considered a  number of hypothet ica l  s ~ e n a r i o s .  I n  one of  them, 

t h e  cour t  reasoned t h a t ,  i f  a  t h i e f  s u r r e p t i t i o u s l y  gained en- 

t r a n c e  t o  a  bank v a u l t ,  took possession of t h e  money t h e r e i n  and 

escaped by a s s a u l t i n g  t h e  employee who opened t h e  door of t h e  

s a f e  t h e  next morning, i t  could hard ly  be s a i d  t h a t  a  robbery 

had no t  been pe rpe t ra ted .  A s  an a l t e r n a t i v e  example, t h e  court  

considered t h e  ins tances  i n  which a  t h i e f  grabbed money from t h e  

till of an i n a t t e n t i v e  bank t e l l e r  and then pointed a  gun a t  

the  bank guard who sought t o  prevent h i s  e x i t  from t h e  bui ld ing .  

a I n  respondent 's  r e s p e c t f u l  opinion,  any cour t  tempted t o  adopt 



a p e t i t i o n e r s '  p o s i t i o n  should f i r s t  consider  t h e  two scenar ios  

s e t  out  above; i t  i s  doubtful t h a t  even p e t i t i o n e r s  - sub jud ice  

could s e r i o u s l y  contend t h a t  only a p a i r  of misdemeanors had 

been committed i n  each. 

Borrowing shamelessly from the  above precedents ,  respon- 

dent contenas t h a t  robbery i n  F lo r ida  must be recognized a s  a 

continuing o f fense  and one not  r e a d i l y  d i v i s i b l e  i n t o  a s e r i e s  

of sepa ra te  a c t s  f o r  t h e  undeserved b e n e f i t  of c r imina l s .  I f  

f e a r  o r  violence has been u t i l i z e d  during a t r ansac t ion  o r  a 

c r iminal  episode,  t h e  ques t ion  should be whether o r  not  such 

fo rce  was u t i l i z e d  t o  e f f e c t u a t e  t h e  cr iminal  purpose; i f  i t  

c l e a r l y  was so used, and t h e  cr iminal  purpose was t h e f t ,  then 

the  o f fense  committed was robbery. Criminal l i a b i l i t y  should 

a not hinge upon such vagaries  of f a t e  a s  t h e  a t t e n t i v e n e s s  of a 

s e c u r i t y  guard o r  t h e  a b i l i t y  with which "shoppers", l eg i t ima te  

and otherwise,  can ob ta in  without i n t e r f e r e n c e  t r a n s i t o r y  pos- 

sess ion  of goods i n  a s e l f - s e r v i c e  market. I f  t h e  purpose of 

t h e  robbery s t a t u t e  i s  t o  punish those  who couple t h e i r  tak ings  

wi th  v io lence ,  what l e g i t i m a t e  i n t e r e s t  i s  served by holding 

t h a t  one who e n t e r s  a s t o r e ,  gun drawn, and demands property i s  

g u i l t y  of robbery, a fe lony,  whi le  one who e n t e r s  a s t o r e  q u i e t l y  

and l eaves ,  gun drawn, s t o l e n  property i n  hand, th rea ten ing  those 

who seek t o  prevent  h i s  e x i t ,  i s  g u i l t y  o f ,  a t  most, two misde- 

meanors, t h e f t  and a s s a u l t ?  No precedent i n  F lo r ida  demands 

t h i s  r e s u l t  nor does any cons t ruc t ion  of s e c t i o n  812.13. Respon- 

dent urges t h i s  cour t  t o  r e j e c t  i t ,  approve t h e  dec is ion  below, 

and hold  t h a t  a fo rce  i s  u t i l i z e d  i n  any manner t o  e f f e c t u a t e  



a a t h e f t ,  t h e  of fense  committed i s  robbery. 

I n  t h e  a l t e r n a t i v e ,  conjunction therewi th ,  r e -  

spondent urges t h i s  cour t  t o  consider  t h e  s t a t u t o r y  argument 

r a i s e d  by t h e  Second and Third D i s t r i c t  Courts of Appeal i n  

Ben, supra ,  and Stuf f lebean,  supra,  r e spec t ive ly ;  i t  i s  such - 

c o u r t s '  p o s i t i o n  t h a t  enactment o f  s e c t i o n  812.13(3) i n  1974, 

which holds t h a t  an a c t  w i l l  be deemed i n  t h e  course of commit- 

t i n g  a robbery i f  i t  occurs i n  an attempt t o  commit such o r  i n  

f l i g h t  a f t e r  t h e  attempt o r  commission of such, expanded the  

common law d e f i n i t i o n  of robbery. Cer ta in ly  such language seems 

expansive i n  n a t u r e ,  and respondent knows of no reason why it  

should r e l a t e  only t o  enhancement of sentence o r  be  u t t e r l y  

without  meaning, a s  apparent ly i s  p e t i t i o n e r s '  p o s i t i o n .  A s  t he  

Third D i s t r i c t  recognized i n  Stuf f lebean,  o t h e r  j u r i s d i c t i o n s  

have s i m i l a r l y  amended t h e i r  robbery s t a t u t e s  t o  inc lude  f o r c e  

used t o  prevent recovery of s t o l e n  merchandise a s  f o r c e  properly 

included i n  a robbery. Compare a l s o  S t a t e  v .  Rios, 24 0r.App 

393, 545 P.2d 609 (Ct.App. 1976); S t a t e  v .  Young, 390 A.2d 1056 

(Me. 1978); People v .  Sant iago,  62 A . D .  2d 572, 405 N.Y.S.2d 

752 (App.Div. 1978); S t a t e  v .  Har r i s ,  622 S.W.2d 742 (Mo.App. 1981); 

Lightner  v .  S t a t e ,  535 S.W.2d 176 (Tex.Crim.App. 1976). 

Indeed, paradoxica l ly ,  even New Je r sey ,  which decided 

t h e  exce l l en t  S t a t e  v .  Culver, supra ,  based upon l o g i c  and reason,  

would now probably r e l y  upon i t s  new robbery s t a t u t e  i n  evalua t ing  

t h e  s u f f i c i e n c y  of evidence a s  t o  robbery.  I n  S t a t e  v .  Mi rau l t ,  

457 A.  2d 455 (N. J .  1983), t h e  New Jersey  Supreme Court construed 

• such new s t a t u t e  f o r  t h e  f i r s t  time and, i n  doing s o ,  noted the  



a number of s t a t e s  throughout t h e  country which had recen t ly  amended 

t h e i r  s t a t u t e s  i n  t h i s  a r e a ,  with t h e  i n t e n t  of p ro tec t ing  t h e  

pub l i c  no t  only from t h i e v e s ,  but  from th ieves  prepared t o  do 

v io lence .  It would seem t h a t  t h e  t rend  i s  aga ins t  accept ing 

arguments such as  those r a i s e d  by p e t i t i o n e r s ,  i n  t h a t  t h e i r  

conduct i s  exac t ly  t h e  type which should be f u l l y  sanct ioned by 

t h e  cr iminal  law. P e t i t i o n e r s  have not  convinaingly demonstrated 

t h a t  t h e  Second and Third D i s t r i c t  Courts of Appeal a r e  t o t a l l y  

i n  e r r o r  i n  a t t r i b u t i n g  t h i s  sentiment t o  our l e g i s l a t u r e  and 

respondent urges t h i s  cour t  t o  adopt t h e i r  p o s i t i o n ,  while  rec-  

ognizing t h a t  such i s  not  necessary t o  approval of t h e  dec is ion  

of Royal v .  S t a t e .  

I n  sun,  t h e  two "roads" suggested by respondent sub 

a j ud ice ,  i . e .  s t a t u t o r y  cons t ruc t ion  and "reason and logic" ,  

l ead  t o  t h e  same r e s u l t  - r e j e c t i o n  of p e t i t i o n e r s '  content ion 

t h a t  one must determine cr iminal  l i a b i l i t y  s o l e l y  on t h e  b a s i s  

of a r t i f i c i a l  sequence of  events .  One who uses fo rce  o r  vio-  

lence  t o  commit a larceny should,  under a l l  circumstances,  be 

g u i l t y  of robbery. The f a c t  t h a t  a robber uses fo rce  t o  e f f e c t -  

u a t e  h i s  e x i t  with t h e  s t o l e n  goods o r  t o  bea t  back t h e  immediate 

r e s i s t e n c e  of  t h e  p r o p e r t y ' s  r i g h t f u l  owner i s  good evidence 

t h a t  t h e  same robber would have used t h a t  f o r c e ,  i f  necessary,  

e a r l i e r  on i n  t h e  proceeding. A s  long as  f o r c e  o r  violence i s  

used f o r  a s i n g l e  purpose r e l a t i n g  t o  a t h e f t ,  then i t  makes 

no sense  whatsoever t o  s p l i t  t h e  cr iminal  episode i n t o  divergent  

elements.  



a I f  p e t i t i o n e r s  - sub j u d i c e  had s t o l e n  t h e  merchandise 

i n  q u e s t i o n  on Tuesday and then  r e t u r n e d  t o  t h e  s t o r e  on Fr iday  

and, o u t  o f  s p i t e ,  "pushed a round" t h e  s e c u r i t y  guard,  they  

would indeed b e  g u i l t y  of  a t h e f t  and an a s s a u l t .  Because, 

however, i n  one cont inuous t r a n s a c t i o n ,  they  e n t e r e d  t h e  s t o r e ,  

c o l l e c t e d  t h e  merchandise,  pushed a s i d e  t h e  s e c u r i t y  guard,  who 

blocked t h e i r  p a t h  a t  t h e  doorway, and then  used f o r c e  and v io -  

l ence  upon o t h e r  s t o r e  employees who sought t o  p reven t  t h e i r  

depa r tu re  from t h e  s t o r e ' s  park ing  l o t  by c a r ,  a l l  even t s  

w i t h i n  minutes o r  seconds o f  each o t h e r ,  they  committed robbery.  

The d e c i s i o n  below should  b e  a f f i rmed .  



WHEREFORE, f o r  t h e  aforementioned reasons,  respondent 

urges t h i s  honorable court  t o  a f f i r m  and approve t h e  dec is ion  

below. 
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