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I N  THE SUPREME COURT OF FLORIDA 

LINDA GAYLE ROYAL and 1 
WILLIAM ELLISON,  1 

1 
P e t i t i o n e r s ,  1 

1 
vs .  1 CASE NO. 

1 
STATE OF FLORIDA, 1 

1 
R e s p o n d e n t .  

P E T I T I O N E R S '  B R I E F  ON J U R I S D I C T I O N  

STATEMENT OF THE CASE 

L i n d a  G a y l e  R o y a l  (hereafter  R o y a l )  and W i l l i a m  E l l i s o n  

(hereafter  E l l i s o n )  w e r e  t r i e d  together  i n  t h e  C i r c u i t  C o u r t  i n  

and f o r  S e m i n o l e  C o u n t y ,  F l o r i d a ,  t h e  H o n o r a b l e  R o b e r t  M.  M c G r e g o r  

1/ p r e s i d i n g  ( T R 1 - 1 7 6 ) -  , and convicted of R o b b e r y  With a F i r e a r m  

( T R 1 7 3 - 1 7 4 ) .  T i m e l y  appeals  w e r e  t aken  t o  t h e  F i f t h  D i s t r i c t  

C o u r t  of A p p e a l ,  w h i c h  appeals  w e r e  consol ida ted  t o  enable u s e  

of a s i n g l e  t r i a l  t r a n s c r i p t .  E a c h  appeal p resen ted  s u b s t a n t i a l l y  

t h e  s a m e  q u e s t i o n  of l a w .  

O r a l  a r g u m e n t s  w e r e  had i n  t h e  case on O c t o b e r  3 ,  1 9 8 3 ,  and 

1 -' ( T R  refers t o  t h e  t r a n s c r i ~ t  of t h e  t r i a l  conta ined  i n  t h e  

a ~ e c o r d  on A p p e a l  of F i f t h  ~ i s t r i c t  C o u r t  of A p p e a l  C a s e  N o .  8 2 -  
1 0 5 0 .  



on J u l y  1 9 ,  1984 t h e  F i f t h  D i s t r i c t  Cour t  o f  Appeal ,  r u l i n g  - En 

2/ Banc, a f f i rmed  bo th  c o n v i c t i o n s  (A6) - . 
No Rehearing of  t h e  above d e c i s i o n  was f i l e d ,  and accord-  

i n g l y  t h e  d e c i s i o n  became f i n a l  on August 2 ,  1984. A Not ice  of  

I n t e n t  To Seek D i s c r e t i o n a r y  Review was t h e r e a f t e r  f i l e d  by 

P e t i t i o n e r s  on August 7 ,  1984 (A7) .  Th i s  b r i e f  f o l l o w s .  

( A  ) r e f e r s  t o  t h e  Appendix f i l e d  w i t h  t h i s  b r i e f .  

-2-  



STATEMENT OF THE FACTS 

The f a c t s  concern ing  t h e  a l l e g e d  robbery  by Royal and 

E l l i s o n  a r e  se t  f o r t h  i n  t h e  i n s t a n t  o p i n i o n  a s  f o l l o w s :  "Royal 

and E l l i s o n  w e r e  obse rved  i n  a  depar tment  s t o r e  p l a c i n g  c l o t h i n g  

i n  a  p l a s t i c  ga rbage  bag. A s  A p p e l l a n t s  proceeded p a s t  t h e  c a s h  

r e g i s t e r  and toward t h e  f r o n t  door  a  s t o r e  d e t e c t i v e ,  R i c c i a r d o n e  

[ s i c ] ,  a t t e m p t e d  t o  d e t e r  them and was pushed a s i d e  by E l l i s o n .  

A p p e l l a n t s l e f t t h e  s t o r e  and w e r e  g e t t i n g  i n t o  a n  au tomobi le  

o u t s i d e  when t h e  s t o r e  d e t e c t i v e  and two o t h e r  s t o r e  employees,  

M o r r i s  and Cox, a t t e m p t e d  t o  r e c o v e r  t h e  c l o t h i n g  and d e t a i n  Appel- 

l a n t s .  A s  Mor r i s  a t t e m p t e d  t o  g r a b  t h e  i g n i t i o n  key E l l i s o n  h i t  

M o r r i s .  A s  Cox was p u l l i n g  a t  E l l i s o n  i n  t h e  au tomobi le ,  Royal 

produced a  p i s t o l  and p o i n t e d  it a t  Cox 's  f o r e h e a d .  The t h r e e  

s t o r e  employees r e t r e a t e d .  The i g n i t i o n  key hav ing  become b e n t  

and u s e l e s s  A p p e l l a n t s  f l e d  on f o o t  and w e r e  apprehended.  The 

p i s t o l  was found i n  t h e  au tomobi le  b u t  t h e r e  was no e v i d e n c e  t h a t  

it had been c a r r i e d  i n t o  t h e  s t o r e . "  (A6) . 
A t  t h e  c o n c l u s i o n  o f  t h e  S t a t e ' s  c a s e ,  d e f e n s e  c o u n s e l ,  

r e p r e s e n t i n g  b o t h  E l l i s o n  and Royal ,  moved f o r  Judgment o f  

A c q u i t t a l ,  a r g u i n g  t h a t  t h e  t a k i n g  had been c o m p l e t e d p r i o r t o  t h e  

u s e  o f  any f o r c e ,  which a c t s  would c o n s t i t u t e  a  l a r c e n y  r a t h e r  t h a n  

a  robbery .  (TR94-100). The judge d e n i e d  t h e  mot ion  a s  t o  e a c h  

d e f e n d a n t ,  r u l i n g  a s  a  m a t t e r  o f  law t h a t  t h e  l anguage  i n  S e c t i o n  

812.13, F l a .  S t a t .  (1981) [ i n  t h e  f l i g h t  a f t e r  t h e  commission]?' ele- 

v a t e d  a  completed t h e f t  t o  t h a t  of  robbery  (TR99-100). 

3  -/ S e c t i o n  8 1 2 . 1 3 ( 3 ) ,  F l a .  S t a t .  ( 1 9 8 1 ) .  r e a d s  " a n  a c t  s h a l l  be 
deemed ' i n  t h e  c o u r s e  of  committ ing t h e  r o b b e r y '  i f  it o c c u r s  i n  
a n  a t t e m p t  t o  commit robbery  o r  i n  f l i g h t  a f t e r  t h e  a t t e m p t  o f  
commission. " (Emphasis added) . 



I n  a f f i r m i n g  t h e  t r i a l  c o u r t ' s  r u l i n g ,  t h e  F i f t h  D i s t r i c t  

Cour t  o f  Appeal ,  o v e r  a  s t r o n g  d i s s e n t  by Judge Cowart,  h e l d  a s  

f o l l ows :  

Accordingly ,  w e  ho ld  t h a t  t h e  push- 
i n g  a s i d e  of  t h e  s t o r e  d e t e c t i v e  by 
E l l i s o n  was, a s  i n  ~ o u ~ l a s i / ,  f o r c e  
invo lved  i n  t h e  t a k i n g  o f  t h e  p r o p e r t y  
and t h a t  t h e  u s e  of  t h e  p i s t o l  i n  t h e  au to -  
mobi le  o c c u r r e d  c o n c u r r e n t  w i t h  t h e t a k i n g  
because p o s s e s s i o n  o f  t h e  p r o p e r t y w a s  s t i l l  
i n  c o n t i n u i n g  d i s p u t e ,  a s  i n  ~ t u f f l e b e a n ? / .  

Royal v .  S t a t e ,  So. 2d - ( F l a .  5 t h  DCA J u l y  19 ,  1984 ) (En  Banc) -- 

[ 9  FLW 15611 (A6) .  

- 4/ S t a t e  v .  Douglas,  337 So.28 407 ( F l a .  1st DCA 1 9 7 6 ) ,  cer t .  
den i ed ,  348 So.2d 946 ( F l a .  1 9 7 7 ) .  

2' S t u f f l e b e a n  v .  S t a t e ,  436 So.2d 244 ( F l a .  3d DCA 1 9 8 3 ) .  



POINT 

THERE IS EXPRESS AND DIRECT 
CONFLICT BETWEEN ROYAL V .  
STATE, So. 2d ( F l a .  
5 t h  D C A ~ ~ Y  1 9 ,  1 9 8 4 )  (EN 
BANC) [9  FLW-15611, AND WE 
CASES OF COLBY V.  STATE, 46 
F la .  1 1 2 ,  35 So. 189 (19031, 
AND MONTSDOCA V. STATE, 84 
F l a .  82, 93 So. 157 (19221, 
I N  THAT ROYAL HOLDS THAT A 
COMPLETED THEFT MAY BECOME 
A ROBBERY UPON APPLICATION 
OF FORCE AFTER THE T A K I N G ,  
WHEREAS THE SUPREME COURT 
CASES REQUIRE THAT THE FORCE 
USED I N  THE TAKING PRECEDE 
OR BE CONTEMPORANEOUS WITH 
THE TAKING. 

I n  Colby v .  S t a t e ,  46 F l a .  1 1 2 ,  35 So. 189 (1903) ,  a 

pickpocket  w a s  apprehended when t h e  wouldbe v i c t i m  f e l t  t h e  

p i ckpocke t ' s  hand i n  h i s  pocket  and grasped t h e  t h i e f ,  holding 

him u n t i l  t h e  p o l i c e  a r r i v e d .  I n  r e v e r s i n g  t h e  robbery convic-  

t i o n ,  t h i s  Court  s t a t e d  as fo l lows:  

... The evidence does n o t  d i s c l o s e  
such f o r c e ,  v i o l e n c e ,  a s s a u l t ,  o r  
p u t t i n g  i n  f e a r  a s  i s  contemplated by 
t h e  s t a t u t e ,  bu t  merely an a t tempt  t o  
f u r t i v e l y  a b s t r a c t  [ s ic]  from t h e  poc- 
k e t  of Bousman money o r  o t h e r  v a l u a b l e s  
supposed t o  be ,contained t h e r e i n .  Th i s  
might c o n s t i t u t e  an a t tempt  t o  commit 

- 

l a r ceny ,  b u t  n o t  robbery.  Where one 
s t e a l t h i l y  f i l c h e s  l oose  p rope r ty  from 
t h e  pocket  of  ano the r ,  and no more f o r c e  
i s  used as such as  mav be necessarv  t o  
remove t h e  p rope r ty  from t h e  pocke t ,  i t  
i s  n o t  robbery under t h e  s t a t u t e ,  b u t  
l a r ceny .  ( C i t a t i o n s  omi t ted)  .... 

From t h e  evidence it appears  t h a t  
a f t e r  Bousman became aware t h a t  defen- 
d a n t ' s  hand w a s  i n  h i s  pocket ,  he caught  
t h e  defendant  by t h e  a r m s ,  c a l l i n g  upon 
Davidson and a policeman f o r  a s s i s t a n c e ,  
and t h a t  a  s t r u g g l e  ensued,  i n  which t h e  



p a r t i e s  c l i n c h e d .  I f  t h e  de f endan t  
s t r u m l e d  o r  c l i n c h e d  w i t h  Bousman i n  
an  e f f o r t  t o  overpower him f o r  t h e  
purpose  o f  e n a b l i n g  him t o  s e c u r e  t h e  
money from t h e  pocke t ,  t h e r e  would be  
such f o r c e  a s  t h e  s t a t u t e  c o n t e m ~ l a t e s ,  
b u t  t h e  f o r c e  used merely  i n  an  e f f o r t  
t o  e s cape  from t h e  g r a s p  o f  Bousman o r  
t o  avo id  a r r e s t  would n o t  be such f o r c e  
a s  contemplated  bv t h e  s t a t u t e .  

Colby, s u p r a ,  a t  190 (Emphasis a d d e d ) .  

The m a t e r i a l  f a c t s  i n  t h e  i n s t a n t  c a s e  a r e  v i r t u a l l y  

i n d i s t i n g u i s h a b l e  from t h o s e  se t  f o r t h  i n  Colby. The d e f e n d a n t s ,  

wh i l e  i n  a  depar tment  s t o r e ,  s t e a l t h i l y  took a r t i c l e s  of  c l o t h i n g  

and p l aced  them i n  a  p l a s t i c  garbage bag. They proceeded p a s t  

t h e  c a s h  r e g i s t e r s  t o  t h e  f r o n t  door  where a  s t o r e  d e t e c t i v e  was 

pushed a s i d e  when she  a t t empted  t o  " d e t e r "  them. The de f endan t s  

t h e n  f l e d  o u t s i d e  and g o t  i n t o  a  c a r  b u t  w e r e  apprehended a f t e r  a 

p h y s i c a l  f i g h t ,  which f i g h t  i nc luded  t h e  d i s p l a y  o f  a  f i r e a r m .  

The F i f t h  D i s t r i c t  Cour t  of  Appeal h e l d  t h a t  t h e  pushing a s i d e  o f  

t h e  s t o r e  d e t e c t i v e  by E l l i s o n  was f o r c e  " invo lved  i n  t h e  t a k i n g "  

of  t h e  p r o p e r t y ,  e r g o  f o r c e  s u f f i c i e n t  t o  c o n s t i t u t e  robbery .  

The F i f t h  D i s t r i c t  Cour t  o f  Appeal e x p r e s s l y  adopted t h e  ho ld ing  

o f  S t a t e  v .  Douglas,  337 So.2d 407 ( F l a .  1st  DCA 19761, cer t .  den i ed ,  

348 So.2d 946 ( F l a .  1 9 7 7 ) ,  t h a t ,  "where a n  o f f e n d e r  g a i n s  p o s s e s s i o n  

o f  p r o p e r t y  o f  a n o t h e r  w i t h o u t  f o r c e  and w i t h  i n t e n t  t o  d e p r i v e  

t h e  t r u e  owner of  i t s  u s e ,  b u t  t h e  v i c t i m  g i v e s  i n s t a n t  and u n i n t e r -  

r u p t e d  p r o t e s t  o r  p u r s u i t  i n  a n  e f f o r t  t o  t h w a r t  t a k i n g ,  and t h e  

o f f e n d e r  t h e n  a s s a u l t s  t h e  v i c t i m  i n  o r d e r  t o  complete  a  t a k i n g  

o f  t h e  p r o p e r t y  and make good an  e scape ,  t h e  o f f e n s e  i s  robbery . "  

(Emphasis a d d e d ) .  

Not o n l y  does  t h i s  ho ld ing  e x p r e s s l y  and d i r e c t l y  c o n f l i c t  

w i t h  Colby, s u p r a ,  b u t  a l s o  t h a t  o f  Montsdoca v .  S t a t e ,  84 F l a .  82 ,  

-6- 



93 So. 157 ( 1 9 2 2 ) .  I n  Montsdoca, t h i s  Cour t  s t a t e d ,  "... t h e  

d i s t i n c t i o n  between l a r c e n y  and robbery  i s  a  n i c e  one .  - The 

c r i t e r i o n  which d i s t i n g u i s h e s  t h e s e  o f f e n s e s  is  t h e  v i o l e n c e  

which p r e c e d e s  t h e  t a k i n g .  There  can  be  no robbery  w i t h o u t  v io -  

l e n c e .  and t h e r e  c a n  be  no l a r c e n v  w i t h  it. I t  i s  v i o l e n c e  t h a t  

makes robbery  an  o f f e n s e  o r  g r e a t e r  a t r o c i t y  t h a n  l a r c e n y .  Rob- 

b e r y  may t h u s  be  s a i d  t o  be a  compound l a r c e n y  composed of  t h e  

crime of  l a r c e n y  from t h e  p e r s o n  w i t h  a g g r a v a t i o n  of  f o r c e ,  a c t u a l  

o r  c o n s t r u c t i v e ,  used  i n  t h e  t a k i n g .  ( C i t a t i o n  o m i t t e d ) . "  

(Emphasis a d d e d ) .  - I d .  a t  159.  

I t  i s  c l e a r  t h a t  e x p r e s s  and d i r e c t  c o n f l i c t  e x i s t s  between 

Royal ,  s u p r a ,  Colbqr, s u p r a ,  and Montsdoca, s u p r a .  T h i s  Cour t  

shou ld  e x e r c i s e  t h a t  d i s c r e t i o n  and rev iew t h e  i n s t a n t  c a s e  n o t  o n l y  

because  t h e  c a s e  i s  wrong, b u t  because  a  d i s t u r b i n g  t r e n d  i n  t h e  

law i s  now emerging.  C f . ,  S t u f f l e b e a n  v.  S t a t e ,  436 So.2d 244 ( F l a .  - 

3d DCA 1 9 8 3 ) ( J .  Bask in ,  d i s s e n t i n g ) ,  Andre v .  S t a t e ,  431 So.2d 

1042 ( F l a .  5 t h  DCA 1 9 8 3 ) .  The n i c e  d i s t i n c t i o n  between l a r c e n y  

and robbery  i s  becoming b l u r r e d  by d i s r e g a r d  o f  e s t a b l i s h e d  p r i n -  

c i p l e s  o f  law.  P e t i t i o n e r  can  o n l y  draw t h i s  Honorable C o u r t ' s  

a t t e n t i o n  t o  t h e  e x c e l l e n t  d i s s e n t i n g  o p i n i o n s  of Judge Cowart i n  

Royal ,  s u p r a ,  and Judge Baskin  i n  S t u f f l e b e a n ,  s u p r a .  



CONCLUSION 

I n  t h a t  e x p r e s s  and  d i r e c t  c o n f l i c t  e x i s t s  be tween  R o y a l ,  

s u p r a ,  Co lby ,  s u p r a ,  and  Montsdoca,  s u p r a ,  t h i s  C o u r t  i s  r e s p e c t -  

f u l l y  r e q u e s t e d  t o  e x e r c i s e  i t s  d i s c r e t i o n a r y  j u r i s d i c t i o n  t o  

r e v i e w  t h i s  m a t t e r .  
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