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POINT 

THE LOWER COURTS ERRED I N  R U L I N G  
THAT THE OFFENSE OF THEFT, THOUGH 
COMPLETED, BECOMES THE OFFENSE OF 
ROBBERY PURSUANT TO s812.13 ( 3 )  
WHEN FORCE OR VIOLENCE OCCURS I N  
THE FLIGHT FROM SAID THEFT, AS 
OPPOSED TO FLIGHT FROMOBBERY. 

Urging t h i s  Court  t o  recede from i t s  p r i o r  

ho ld ings  i n  McCloud v.  S t a t e ,  335 So.2d 257 ( F l a .  19761, 

Montsdoca v. S t a t e ,  84 F l a .  82, 93 So.157 (1922) and 

Colby v.  S t a t e ,  46 F l a .  1 1 2 ,  35 So.189 (1903) i n  o r d e r  t o  

" [ a l i g n ]  i t s e l f  wi th  t h e  p o s i t i o n s  a l r eady  taken  by t h e  

1/ d i s t r i c t  c o u r t s  of appea l  of t h i s  s t a t e "  (AB a t  p .2)-  , 

t h e  s t a t e  p o i n t s  t o  v a r i o u s  d e c i s i o n s  from o u t s i d e  of 

F l o r i d a .  I n  doing so ,  t h e  s t a t e  i s  ignor ing  t h a t  t h e  i s s u e  

sub jud ice  i s  one of s t a t u t o r y  c o n s t r u c t i o n .  Thus, u n l e s s  

t h e  o t h e r  s t a t e s  have s t a t u t e s  i d e n t i c a l  t o  F l o r i d a ' s  

s t a t u t e ,  t h e  f o r e i g n  d e c i s i o n s  a r e  i n a p p o s i t e .  The s t a t e  

contends t h a t  " a  robbery i s  a cont inuous,  i n d i v i s a b l e  [ s i c ]  

c r i m i n a l  ep i sode  " (AB a t  2 ) ,  and a rgues  pe r suas ive ly  

t h a t  " [ o l n e  who u s e s  f o r c e  o r  v io l ence  t o  commit a  l a r ceny  

should,  under a l l  c i rcumstances ,  be g u i l t y  of robbery."  

(AB a t  16 ,  emphasis added) . The argument, however, t o t a l l y  

over looks  t h e  p rov i s ions  of t h e  c o n t r o l l i n g  s t a t u t e .  I t  

i s  n o t  f o r  t h e  a t t o r n e y  g e n e r a l  t o  summarily pronounce 

t h e  law of F l o r i d a  and t h e  law i n  F l o r i d a  i s  simply n o t  

a s  it i s  dec l a red  t o  be by Respondent. 

1/ (AB ) r e f e r s  t o  t h e  Answer Br ie f  of Respondent. - 



I n  F l o r i d a ,  robbery  i s  " t h e  t a k i n g  o f  money o r  

o t h e r  p r o p e r t y  which may be  t h e  s u b j e c t  of l a r c e n y  from 

t h e  p e r s o n  o r  c u s t o d y  of  a n o t h e r  by f o r c e ,  v i o l e n c e ,  

a s s a u l t ,  o r  p u t t i n g  i n  f e a r . "  §812.13(1)  F l a . S t a t .  ( 1 9 8 3 ) .  

T h i s  s t a t u t o r y  d e f i n i t i o n  comports  w i t h  t h e  common law 

d e f i n i t i o n  o f  robbery  f o r ,  a s  no ted  i n  B e l l  v .  S t a t e ,  394 

So.2d 979 ( F l a .  1981) " [ t l h e  common law e l e m e n t s  o f  t h e  

c r i m e  of  robbery  a r e  a  t a k i n g ,  t h e  u s e  of  a c t u a l  o r  con- 

s t r u c t i v e  f o r c e ,  t h e  absence  of c o n s e n t  on  t h e  p a r t  of  

t h e  v i c t i m ,  and t h e  i n t e n t  t o  d e p r i v e  t h e  owner of t h e  

p r o p e r t y .  ( c i t a t i o n s  o m i t t e d ) "  I d  a t  979. - 

The key q u e s t i o n  t h e n ,  i s  what c o n s t i t u t e s  a  

t a k i n g ?  The s t a t e  a r g u e s  h e r e  and t h e  F i f t h  D i s t r i c t  

C o u r t  of  Appeal i n  Royal v.  S t a t e ,  452 So.2d 1098 ( F l a .  

5 t h  DCA 1984) i s  h o l d i n g  t h a t  a  " t a k i n g "  i s  incomple te  a s  

long  a s  " p o s s e s s i o n  o f  t h e  p r o p e r t y  w a s . . . i n  c o n t i n u i n g  

d i s p u t e . "  - I d  a t  1100. With myopic r e g a r d  t o  t h e  i n s t a n t  

c a s e  t h e  language b e n e f i t s  t h e  s t a t e .  The p r a c t i c a l  e f f e c t  

of  t h a t  l anguage /ho ld ing ,  however, i s  t h a t  THE CRIME OF 

ROBBERY I S  NOT CONSUMATED UNTIL THERE I S  NO - DISPUTE AS TO 

POSSESSION OF THE PROPERTY. I f  a  s t o r e  employee o r  home 

owner h a s  been r o b b e d '  and immedia te ly  p u r s u e s  t h e  r o b b e r  

f i v e  m i l e s  and f i n a l l y  apprehends  t h e  c u l p r i t ,  t h e  most  

t h a t  t h e  d e f e n d a n t  c o u l d  b e  c o n v i c t e d  of  under  t h e  r a t i o -  

n a l e  of  t h e  F i f t h  D i s t r i c t  Cour t  o f  Appeal i s  a t t e m p t e d  

2/ "Robbed" i n  t h e  c l a s s i c  s e n s e ,  where a  r o b b e r  p o i n t s  - 
a  f i r e a r m  a t  a n o t h e r  and s t a t e s  "your  money o r  your  
l i f e . "  



robbery  because  p o s s e s s i o n  o f  t h e  p r o p e r t y  was " i n  c o n t i n -  

u ing  d i s p u t e . "  What abou t  10  m i l e s ?  100 m i l e s ?  5  minu tes  

l a t e r ?  30 minu tes  l a t e r ?  

The r ea son ing  i n  Royal i s  i n a p p l i c a b l e  and f a u l t y .  

I t  i s  c o n t r a r y  t o  t h e  common law, where " ' t h e  s l i g h t e s t  re- 

moval of t h e  t h i n g  s t o l e n  from i t s  o r i g i n a l  p o s i t i o n ' ,  o r  

' . . . b y  t h e  s l i g h t e s t  removal o f  t h e  t h i n g  from t h e  p l a c e  

where t h e  owner p l aced  i t ,  o r  wanted it t o  be, and though 

t h e  t r a n s f e r  of p o s s e s s i o n  e x i s t e d  f o r  a  v e r y  b r i e f  pe r i od  

o f  t i m e ,  i s  s u f f i c i e n t  t o  s u s t a i n  o r  e s t a b l i s h  t h e  r e q u i r e -  

ments of a s p o r t a t i o n . ' "  Lyons v .  S t a t e ,  47 So.2d 541 ( F l a .  

see a l s o  Dr igge r s  v .  S t a t e ,  -- 96 F l a .  

( 1920 ) ;  F i t c h  v .  S t a t e ,  135 F l a .  361, 185 So. 435 (1938 ) .  

The s t a t e  conc ludes  " [ T l h e  f a c t  t h a t  a  robber  

u s e s  f o r c e  t o  e f f e c t u a t e  h i s  e x i t  w i t h  t h e  s t o l e n  goods 

... i s  good ev idence  t h a t  t h e  same robber  would have used 

t h a t  f o r c e ,  i f  nece s sa ry ,  e a r l i e r  on i n  t h e  p roceed ing .  

A s  l ong  a s  f o r c e  i s  used f o r  a  s i n g l e  purpose  r e l a t i n g  t o  

a  t h e f t ,  t h e n  it makes no s ense  whatsoever t o  s p l i t  t h e  

c r i m i n a l  ep i sode  i n t o  d i v e r g e n t  e lements . "  (AB a t  1 6 ) .  

I n  r e p l y ,  P e t i t i o n e r s  r e s p e c t f u l l y  submit  t h a t  it  makes 

s e n s e  t o  c o n t i n u e  viewing a  " t a k i n g "  a s  o c c u r r i n g  upon 

a s p o r t a t i o n  ... any a s p o r t a t i o n  ... because  w i thou t  t h i s  f i -  

n i t e  r e f e r e n c e  p o i n t  t h e r e  w i l l  soon be some f a s c i n a t i n g  

arguments con tend ing  t h a t  o n l y  a n  a t t empted  robbery  occur -  

r e d  because  p o s s e s s i o n  o f  t h e  p r o p e r t y  was i n  c o n t i n u i n g  

d i s p u t e .  see Johnson v .  S t a t e ,  432 So.2d 758 ( F l a .  1st 

DCA 1983 ) .  

- 3 -  



CONCLUSION 

Based upon t h e  argument and a u t h o r i t y  con t a ined  

h e r e i n  and i n  t h e  I n i t i a l  B r i e f  of  P e t i t i o n e r s ,  t h i s  Cour t  

i s  r e s p e c t f u l l y  asked t o  r e v e r s e  P e t i t i o n e r s '  c o n v i c t i o n s  

f o r  robbery  and t o  remand t h e  m a t t e r  w i t h  d i r e c t i o n s  t o  

a d j u d i c a t e  P e t i t i o n e r s  g u i l t y  o f  p e t i t  t h e f t  and t o  o r d e r  

t h e  immediate d i s c h a r g e  of  P e t i t i o n e r s .  
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