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'”“1n Florlda Mbdlcal Centerv Inc

S0..2d. 1022 (Fla Ath DCA” 1983); k
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the statute was. presented by th' Th1
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STATEMENT OF FACTS

The Plalnthf JOSEPH TILLMAN brought a medlcal malé

’Tpractace action agalnst ST. MARY' s HOSPITAL and BRUCE_

'.xWAXMAN 'M D , an. Orthopedlc Surgeon

The Plalntlf

Hponent and the tlblal (plastlc) comDon&nt ( i.e.

femoral component and a standard tlbial (plastlc) com~

|| ponent. %ﬁ It was.. funther_alleged that th;s mlsmatch'”

EIE

Fund v. Tlllman 451 SO 2d 1376 <4th DCA E1a1198_;

 £It shquld be noted that there was no'allegatxon agalns'? T
~MARY'S HOSPITAL that the tlblal (pléstic) comwo nt Was othexf




’were, lﬂ fact mlsmatehed?”

‘a w1tness Dr Robert Volz
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POIWT I

. THE FOURTH DISTRICT COURT oOF APPEA ERRED
‘"IN HOLDING THE LIMITATION OF LIABILITY.
R - “PROVISIONS OF FLORIDA STATUTE 768 54
T | UNCONSTITUTIONAL

The Plalntlff JOSEPH TILLMAN dld nDt;‘

' constltutlonallty of; the llmitatlon of lfublllty Drov1s

1 of Florlda Statute 768 54 at the trlal courtﬁar dp

>appea1 As such it is. suggested thattany issu “as it

constltutlonallty has been abandoned or has not been ze—Vﬂ'e

‘ served on appeal : Florlda.Flrst NatiOﬂal Bank at Key

‘_v Fryd Constructlon Corporation) 245‘801 2d 883 w88
3d DCA 1971) o

NevertheleSS 1n response to ST ‘MARYYS HOSPITAL
;3d3request that 1f the Judgment was revefsedias to the Patl
o focOmpensatLQn,Euné the . Judgment agaknst«ST‘ MARY 'S HOSP
?ffﬁ;?'k?;?feﬁshoukd Be”llthed to . $100 000 the
.‘if5£}f?‘d 'held .

}DlstrbeE’Court of_Ap

g MARY S hOSPITAL argues if the Judgment'ﬂ

w - ds reye;&eé« tOfChe‘FUHdM.@he Judgment

©L L ‘againsth ST;;§§§ '8 HQ§PIE§L?sn9uld _“1
" to $100,000, 7 |

Fl
- Inc, Von - Stetlna, 436 So d
- TFla Lth DCA 1983»,that4§768 54‘(3 «

o Fla da Statuuej(]977) "impeses‘no 81
ion upon the Plaintiffs.
'udgment in the full. amour

’L‘V,Florida Peﬁieﬁﬁé‘Cé@péﬁ%&tieﬁifpnd;lSuﬁfé!aﬁ;lBSZ
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J thlS Court. That 1ssue ‘has been thoroughly’an>v~,

'vand argued. before thls Court Therefore

'f*cert. denied 383 50 2d 1198 Fla 1980)

statute Was constrUed as a- lim;tation on the Plﬂintlf'n

reference,

those matters cont‘ ned ln t;

;

Stetlna 436 So‘ 2d 1022
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R 5
suwgesﬁed that~a hwre veaé%nabl 'ﬁsf dctipnjoﬁft

'Hospltal V. ‘Menendez 371 So,

"




1nterpretatlon

and constructlon Of‘thé statﬂte

and purpose

Defendants has been held eonstltutional VLllage of El,

fPortal v. City of Mlam;L Shores 362 SQ;...'F' 2d. 275 (Fla 1978)

,J

wAlso Florlda soverelgn lmmunlty

,llablllty of 1nd1v1dual employees and I”m;tedfthe sou

Z,payment from theﬂstate or 1ts sub dlvis o

gftof Jacksonv1lle 433 So an 379 (Fla l981»

Florlda Statute 768 54 does not- ancroaeh upon

pany rule maklng poler or Judic1a1 authoflty
'1V1des for.,an adjustment of the subsﬁantlve rlghts of Defe

|t dants. ..

f}It merely pﬁe t}“h

4,H0§p1tal DiSErlct,ﬁﬁ&S Soﬁ 2d 313 (Fia 19&3) In retur_i#g"°‘"”

~'for paylng fees and assessment as qet out in the statute,




‘ A1though the Appellaﬁt

s'r MARY S HOSPITAL ‘;ms" g0 req_

.Thus should thls Court;

"unconstltutional

1t coﬁ‘
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POINT II

e THE DISTRICT CGHRI‘ERRED IN
 JUDGMENT ‘AGAINST “ST- MARY'~»v ;
SINCE THERE WAS ‘NO -EVIDENCE OF
‘OF .STANDARD -OF: CARE“BY..ST. MARY'S HOS}

. WHICH MORE PROBABLY THAN NOT. CAUSE TH

tINJURY TO THE PLAINTIFF o S

vfthe femoral component

thereby

 of the above.; Thls the Plalntlffgfa 1ed to_do and thu

;HHOSPITAL:&held”




;:?'to‘c,eck the cbmponents before Sufgéry
copstituted an obwiogﬁ,breach of duty,
3aﬂubecausefa smalle fémoral comnonent

%
Fae

of the operatlcn the trial co
.error -in denying ST. MARY'S HOSP IAL' .
. motion for directed verdlct IFmphaSLS
’ supplled]

‘in- upholdlng'the

THe Dlstrzct Court of Appeal

“ex1st1ng law In order for a. P]alntlff to re lver 1n

FSe e g,, Gooding V UnlverSLty Hospltal Bulidlng ,
445 So 2d 1015 1020 (Fla 1984) Green V. Flewelli»g,
[| So. 2d 777 (2d DCA Fla 1978) S

In Goodlng the Plalntlffs expert wltness testlfied

that the 1nact10n of the emergency room staff v1olated

accepted. medlcal standards That expert however ?da“no
testify that 1mmed1ate diagn051s and surgery'mer likel
than not would have enabled the Plalntiff to survxve'

Id. at 1017 ThlS Court in. upholdlng the D;strlct Cou

reversal of the trlal court s denlal o a‘motlon f
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bestfevenly balaﬂ"ed ic becemes the duty of

?for the Defendant.‘ Id* at-li

under the crlteria and ctandards set fortthyvthls ccu '

in Gooding Presumably 1ﬁ°sffhold1ng the Fourth Dlstrlct,f

Court of Appeal followed it TdeCLSion'L, DﬁWsen V. Weems~ A
' "Z,’,'Tyza 1200 (4th DCA Fla 1978) That deciswﬂ} hQWeW’-f: :

‘f~,was expressly"repudlated by*thie court in Goon“nﬂglf'

“Taken 1n'the 11ght moét_favorable:to the- Plalntlﬁi




'component he dld not
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?was erroneo s'

‘testlfy tha% any glleged mlsmatc
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