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PAXTON, CROW, BRAGG & AUSTIN, P.A. 
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Barristers Building, Suite 500 
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DAVID F. CROW 
Attorney for Petitioner, 
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") ,';X',:r;?tT<: .~~ _i('POINf·~lI ":~',)' ,; 
The alleg~ec1 ;tl'eg-li~nge'01: ST. 'MAaY'SHO'$p:t'r~L'was 

-:":f~i lure .'~t'o"',6h~ck,:~~h~~'-:~rZ~-;Of'the ....fem~x: ai'-¢~ml?qnen.t.,"P;~~c~~:.", 
'. .', _, :., -~' ,'",',:".,. ". <>/.-_.~' '~~> :",. ":..." __ ," ,; " " ~J'.'r.. ..,...__ ~.' .,.:-;:~~:1~_ ..__ '~'/::', ,_,_~>:~~,~:,~"~~:_~~",~,,,. 

,)kne~ '-prosth~.s i$i~'i.th;r~by.r~;\Ating ~'i~,;~,.1U~ti~'~t:W¢? ,,'i' , . 

. ~'''-;'" -. .' f'-~:(. ,.~~.'.. ':-ii:.'-.:.,,'·'·'< '.'.,..>.... ,'-., , ",' ':~', "-:'.,:"'/ .. ";:":<"',}'f;:>~~;~~_~.'';' ,'~ :·ft.~,:~", ._~ . 
.'the fembra,;L .~~,d;'<t,~1f!al .cPlI1P,oneI1t'$, 4uring,s\t;-g~r~'. .. ;~;,lfe,~.~,: ;, .' 

, '. ," ", .~:"'-_';'~"':_~~",:'.', i'~,:~.-l~"":!:,';~ :'.,. ,.' ';. ' .•', :')~7·'<. :<:>-",,',': ' ,.~. ""~j:.. ,~~~~~.:,>.,, ..o ':\:,,:; -~-:.. >:: ,'. 

was, hE>wev~r',';-np~:~fe,:lq~~rt; .te:f:t~~ny!~~~t :.hf'g-" Q:t;l,:ei~? .. ~ ',<E~" 

neg ligetlse,;J;lor~,'.:t.i,ke:l,y:.t~pnot·;cc\us~{;l;t:he~nj:4;-Y;;tg~th~ 
.. " ." ',.'.,'. ~', ,;.~?,o';'-~.>~',· ''"",~<,~~,:' ",; '.~'" ;..... '.<-, '", ,,~';' " ',' ':~~::., ~<'" .~", ..,:."."~.,,. ,;': .:::::,.. ' '·l, /,. ,; .. :~ ,..~:.", ,,; 
Plq,,in t-iff1.;;;:~'$ri cttderfor c' the"Pl'attl~tfff t6<r¢~:ov~r ..in. ,a, ,"'..... ... ., \' .~:>' . .,".'<, . ..'..' .' .'> , : ··':';:~'1'.:,,',,·· , '. ....~.. , 
,medical maIpractice .'aition;>J1J~ ,t1lUst"s,how that -the inj~ry-

. more lik~iythan:'niJ~::·resti)..t'e~'fiom,th~l>ef~~darit:s ' ' >.-' 

" . . ." ":,.,'-' .'. ~', ;,:.' . . "',",,',;;:' '. '. .'ri-'~l/',',,'{' . negligence ge~J:~';'g., .G~~qing v. Univers:l$y;i;fr<i£lpit~I'~f4':~\:.: 
'j,:;:.; , : 

B~i1<iing••lqe.F~~·.so~ ~a';:iOt5. Hi20(Fia' ·198~i;, Green;: .... :
",,~r 

. ' ..J~. f'.~" F.lewel11hg.~~;.·.J66· S~~.·'2d.'7ZZ'(2d. t>Ci;'~1~ ... t9.t~),~,,: ':'! ' ",.' .'.;?'t 
': '. 

";The Fourtq'Disi:~ic t' ~~' hQldingthatthe';a2:t'~~n::'Of'~~l'i'ts, 
,:(Defe1)~~nt:( may"hav~,'q6~t7i~~~~.Ead to the ultimat~ f~il~t:'bi~' 

,;..: -.~ . ~';~" "," :" .:j'. .' ,:,,' ..~,,;":,"" ''-'':<,;~'-'''. ,,~.~~:,:::~;:~: . /. ,.,' . :,.: ~':',;' ' . -" 
" 

;;t:tt.~~~~aintiff 's sil'r;gery ,i~!'c~htrB.ry:sand:~nspff~ci~rtt ,under 

'cr;'~erta$~t'f\)#~~h;;Y thl~;'Courtin>~GQOaiPS~.·,;:::~'~kenin" ." .• 

"t'he ligh~ of,.;..~~gc i'Q.Oa'e'favorable to th~:' Pla{ntiff, the, 
. '., ..~~, . 

'''''' 
~ '-"~. 
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.- .. ~": 
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eXFert wit~esrse~'~~~lled did 'not 

than not the injury, sustained -by the, 

'. result .QJ ,theaJ.le~~d' ml.Sl11atchingOfcompom~n:f:~~rts\ 
slleh,testfmony,the FoUrth 'D{stitd.t9P~ri:rQn. 

aga:i:nst St.Mary's $bd~id 'b~ 
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STATEM~Nf OF FACTS 

,The Plaintiff 'jO~PH TILL~;:l?rought':a med{caln,i.~l"1 

..... 

:.•.. ;. 
"'� prabt;tce action againstST; .MARX' S H~gpITAI..and BRirC~'/; 

· WAXMAN? M.D. , . an<Orthoped±c SU:r"sepn.' 'The 

·that ST ;·MARY 'S HQSPITAL wasneglJgent in 
Plaintiff with a··'kn.eeprosthesii?femQral conq,on·~~tofa.::~i.#~ 

. - " " ~-" ,':>' ~.:::'.:,.~,,:'.:.~:, > :- .', .," • ~.~ -'-'::, -:"\-;.~,~'-.. ';': 

othert:harl.requested by the. phys:ictan.; It was'fur.ther .... . 

·alleged t~.att~e~e was amisma~chhetw~enthe femor~l.~coii:;..,/·: 

• 
,;; ." . , ' " - . ' ...."', '.- "/,:~:~>-'> ~Y' )

ponent and the tibial (plastic) coltlpbn~nf.· (. i. e. , ·ti;·s;ma:rJ.::!:'\ 

femoral component and a st'andard tibial .. (plast'ic) con~~";··::·:S':J:;~~·. 
l' ',," " . -" . ' . _ .~.' ~. ... ..., .:'. '·-~~·-:":'_\.::·.'·~'·F:··~<~ 

· ponen7, /; I~ w.aEl.~f,Ul:.t~.er~a~leged th,artp.i,s.~i.~~~~4:b:~~~~'l 
~'.. ,~ , ~ ,;';;"..'./ . ':., :.,~. , ~ ">'!, " / .. :,... " .~;" 7!;. :;,:i, ~,~~,:_:;.':.,~'lJ.', ,<,'':<:'<, ""'. ~;J'.;; ,,..;

th.e ~¢W,p~i '~n,'d;: ~tl?'1,~l c6~nen't. r~q.uiretii:-Ph~;:,~aJntiffo~.y~j"i 
'. .'� ".~""/":: . ..:';.:):. . :'.:~.:	 .'

.under~~): ali<;l~tf9n.a.~fk~ee,,~l.\rg~;:l7"~ at JS~d~! Te~~hirit?j{~S-~~~it.~·~_ .. 
r,', .. lJ,;' : ~ :, :>.~ '~J \f:~.,~ :l,~, : i, ,~., ,'oj .~j\":'[fJt~ _,}'".,,;~"'i :"""":'" '. : .:~"~':<"-_:-;':>~?;:~;>_;:' 

where""the ·pro.~th.esfs.was' removed'ahd .right ··k~rj;ee:.;cotnP~~¢.~ts';$~~,~.; ... 
. ;.� 

·arthro'de.)i.s ':.was, _p~.tf~r~ec(: i\tlofiJa~~at.~ts;{.::d~~p~n$'~:b:i~~' .•.. :c; 
" ',' 

· . ". •� . . ' ..~ . . '. < . '...... ··:>r:.·::":;.;.;hii~Y.::·' 
.JFund v. Tl.llman,.4J. S,9; 2d 137,6 (4th DCA'.F~a;!;.\?a4t·;;:·;;:·.:};.~. 

. . ..... ~ .•. ' ". f.," ." . . .... ..:-'.. . '.' ...• '. . .'. ,i.i'::->~'::'·c~· >t~::··,:::.;)~..' 
In'SU1Jport of its po'sition:.tj:he: Plaln~~ff,~lrs'F.·ta:-1-i:eq> 

"' /' ~.	 . ....,. , " -- ~ . ~: ..",-~.~~ ...", ,·.;,l~."--··~<>;)~:·:·-"'·' .,' ''')'' 

as an expert wit~es's by d~posi,~'~~ri Dr. w:i/~~~~m:"B~tty, .;th~· ,-::' 

::::::::~:.:::g::: .:::::~:::. ::~;:tt~;::~~~~i: ···a&.. 

ShartdsTeacbing Hospital Dr. Petty,t.estlf.~ea~thait::the·•� , " :'. _ ;. '_"~~_'-'.:_/.~!'."'::" :,_:_·>:.>~1~ ,."~~_.·~-.::-:.~:~'><1~~:1" . . /.- ,.' ~_, 

Plaintiff had a failedknee·re.placWn~nt. mO&E:}l·i.:~t~'·'dt.letQ:>· 

1 ..... . . ".;'. . . ': '.: . ".' "~":~,:;t~' ..:.' .:'.~' 
-It shquLd be noted that there'was:no' alleg-a.ti.:on::~gainst:.:';ST:~·: 
HARY'S.HOSPITAL that the tibial (pla:stic) cOtnP()ri:~n.-t'was&the·•� · than the size as reqties t::edbyflie,·:.physici,gn ~:'-',.: '>.::;. ·~,.r/ .~;':" 

'~ '.;. . .. - ','-. . ,. ," .. : ....~" .'. ,.",-, ,;;, . ,. :,:'":_.)(~'-;."'.~,:' .~~ 

•� 
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. .. '..: . . .,.' .c. ,; . ;:~):~;'~~it . 
inst~bility (A-J) .. ·A$. to 'the caUses of the.:'in~tabilitY{~::i:.:''. 

,.', .,_:' ". 'c <. '~:J ",' .,' - ',.,_. '.~'~. -·:~'~'ff<';~·:~~~\~~·~." 

Dr. Petty was of,the oplp,iori that' during'Sl,ll~gel!y.'.eithe~':~§:.,::,:~' 
. . " '.' , .' .....'" .'. :.' .."<', '.. .>' '" ~i:::;.', - ·)'~:/·Y:';~ 

excessive bone was removed 'or tpo small a '1'>1!p'sthesis··;, .'
••; J 

. '. .. . .' .' ." '. . ' ." , .,':' '., ''' :' ". ;··,,:~\k:t.:;, ;' 
· (tibial and felIlQral) ~a·s,"1p.,ut·tnplace (A~2, .3); .Al1;'boU;~j.}/~·~'tTi·:.;''''~.''''' 

•.
•. '.' " _' " " .-r#~·-_·~,.,_,. ,":.,,',:", .... ,,' . '.' ·:·::_· __ ..~:·-:,~~-.:::,:~:$t~~-'.~~-~·>~~'~ 

· Dr. P'ettyfelt that tne:pr·osthesis· (bot'h.tibial.and·;£e.t~)ih' 
. :' ,'; :, " ..:..... _' '- ,'. ,-",", .. ". , .: _'. -",' '." _.- ::~l.:}_~:::,:~< :~~ ': "', .,,;~>;~~,~~~:.~~~:.·-::1;i~. 

was� too small,. he did ·not· testify that~.there.'ttl1.a:~{niiema.tl;l:t.i};X 
..•... '.' .•. '. ···'·,.;:,'··i- ':- ···?;,;,:~,,·;.:~~;;'~.>1::·<~;;· 

: 

.. c,aus irig instabili ty'(Le. ,~~:l1' fe1tl<?r~1·}~n4:',:Btltn~~td•.;;Y~,'~;:~~,·.:,;} 

tibial) . Although Dr.. ~P~tty fel,t:·;'t:~t.the :fe~or~i·.c:,~~-~~ 
:"'- " , -""" :',"', _ ' '.'- ~~: ,.'-. , ,"; --::~,. . ,': ''', : ._.<_":" .~ . .--,>/-. , ," ~.,:" .•-:-:.~_:.':~~~'.< .. ' ~~t::. 

. "~." W~s~I~.~a.l' 1 e:r:~'~ c,Mn"';'1 ~a.l:'tt::h,~;:;dif::~::~p.ea·tA-:.:t:naer:j;t:,(~a$ :~!~(,:. ~\:t', 
· . j;~/C· tt.' .•~ ,:', :.:: ,I;:):::; ft,,(·~'.<.';'/;{ .···',.,,··t;\~:i~t;,:>'':. 
smail' 'e(itWar'e~d-'to \,'ci·.?S"tailaiai'U .riM:- dfa'~'he ;'rt'a~e .that···tl1.~t~2~:~ ~:~l 

.. ..... .... . '. ..' '. ~ .' .... .... . ..;..~ ,·~~~,;ji:""~:·:}~:H ....• ;,~. 
. . . was l!.~pt;$mat~.~',~~'f~e,:~\'t!,llafe1'f,i4lrci li a1ld Alb ~al :c'bmp<>tl:eri~,~~~r . 
.'. "'fl:. rL,:..' '<j • \":, , -: J 1 ""~ f.'! ~' ..~(- '.,);1 1"~ '. '.. (. -'. ·~,:Q';~:"(,;.1'.~,K 

(A-4, 5). .WIien specifically asked .'1)9' you h~v~:':anop,~~i:R~)::',:' 

;. 
~; ;: "'f"l'''f' (hf� ..........•.... '.�~~.{ t:-'fr"'~:::~.( ...... .... ','<t<5/:~:): 

.) astd::.wtie{h·erth~e!t.Wo 'eohtponenes.;~r.f~ta'1;.a*d.~'~ib~at~ '·~t{~', 
.~"" - , :~- ,'. ~.~ '< ". ,- " .. , ": -~:. '.• 'tf" ,"., - '" ,'·'·:··:':f·~~~ '...... '., .. '~.~ .. ~';, " :~'::";':.::::.:_~:/~~'7<.":~\~'~:~<;~:'~·':-~;:~; ~f 

were ,J;.n· fact ,m1.smat~hed? Dr. :petty rep;~1.ed.'-·"'~NQ:.,,~~"(;,:·.():,/ 
_ , .. _ '. ' .. " _ ...... _, .• "_ .. ' " " ' .. ' .. .. :,' ......: ..."- c. -:~ ..'. :"." ',> '.... ~.'. ~.;?~'.:~: ....,~~~ _~/.~·.<_:"';;~;~:~~.::,i.!"\ __ ,~."~. <(:..f: 

,Dr. Pettyalsotest:ified' ·that.a If·thicker. tibial<gpw.pone~r;,r,';~;~~'~*1_t,,<hL~J 
". •... . '.. " ';"'>,; ","-(', :;. /'.'.;&';,;,d\;.t.: 

would have' made thek,n~:emo1:.'estit)Je·. (A-6') ';, ··tfkew,i,$;e~>'~·,.:',·':t2!~·:·';'·'''i(;:?:! 

::~::::: '::::::ea::7::.:~::/:~:'::;; .::~i~ii;:;::;~~}';:~;! IJii! 
. succeed.� '.' (A~ 6) , Dr. Pe~ty was,.al~o":Of.th.e9P.~~p~th."'l:':~i;{":~<;.,:'.'.,, . ~~~ 

.. the ulti~te respo~sibnttt forthe:it~ht,:~~~~~~~~.~t';~:J. ,. 
was that of the surgeon . " (A-7) •.,,~:,> . .'.iit:.,::,:{..;;';:.'\';'';;.,";. 

. . '.' .. .{:~"'."" .>:;;:';";'i";:'. ..":!<;".~r:<" ,'. 
Illaddition tol?r,P§lt.;~y·; ··th~·~~~~.~nt:i~;;:i:~~iitf~1lt~-t·· 

• • .;'� ~ - •• > .~, __ ';"~":-:i:~" ~f > /'/~·\~¥:~,.:~,f:~~~~> '""" ...~.,' \~::..~·?;r:-$-:>~/:.,J<:·:£·'" 

a witness Dr, Robert' Volz. ::Dr-.. 'Vo'~~ ·te$t,tfl.e,~~~ :. ,.~f., . 
. ::..-,-' -,,:-:: ~: ..' . "', -,","':', __ :_,;•. ~-:-._- ;',. :, _ ~. '~', :_':,,~ . ~::;j·";?~j:k:{\,.:."·:':-'_·-:;F.:.~~·~~~~·:'·::-·:'·-' 

wasorily.~ne condition ~y:. Which::tl1..e ...prostl1e~ts:;;~;9:q+~;,~," t:-·.;;~" 

failinga~d ~at '*a~that"i~~it~tZ!fi~~,ir¥~*it~~1!~~1~
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"'. ~~;~~:~.i<f' :<."~~;,.~~i 
";) -~. 

'~...
':.', enougt"i· to hold the· c?mpOb:a~tParts't~ge>t11e;r:re.sul~t;:.~~·-:i.~/~~W;~~ 

... el(tte~ly ~s t~61~ ·.~n"~,M-8i 9,).. .It;~f ~Ij~;~i~ .'~" ·~'::i.:; . 
qpitl~pnthat the: 4lt:t~:~I~,.:~:fe$ponsibi1ity':'o'f/:~~ .tl;lsi~b.i,}.:~~1~g··'~.lt·~,>:<,.';L 

.; - ,,: '. <'. '. -. ~_,.~f )~:?> ~,~ /,_. .. , ", ,.. ' '". _;. '. '. ". !, ""')".: .:: \~.:~.: '~"r: ._f'''--:':~ ~-"~: - ~.';J:..".:"'~'" . :~,:,~ 

"W6;8 , the. operating. ~~i~ort',;i:' (A~10). c·'Specif!.6.it~,;,:':;tt<..t:~~~>,{. 
'." '.' - '", ' "':,')' ,'.' . < - -. . . . ':. ":", ';,~; .. <~<:<>;:';:<'~:"7.,.~<;'i:,:.;-, 

Dr. Vol,z' s opinion ··th..a~ '.either,- too much b~ne. W~,~:;/t~~y#~!:~~':~ 
".' '. ','-~" " ':' "'... ,,' ....:;>. :' ",', .. ~~ _ - ~ '.· .. ··.·~:::'h:.-:' ....'/>· .",".:">.-,,.~~~;~,:~tw::<'/?' 

not:.: t~-i.<:k~eQou-gh .p,l~ii,t.iC:::.~ompohent:.<tibi~l)~ci~·A~~,~i·ttitdt1~1i~;~~ 
• ::' ':': • • :' ';:' .' "'. • < "" • " .' :. ". • .'.':~.'"~ ~"':. >, ",' .. ,--:, ~,~>: '>:", ,.,:<.;i ~ ::" ..... ;:.:~>, ':~:>: .. ~~.<·':i.!~:~~'~~i~·:::f~...- :~ " 

.~. (A-llt.,'.· predi~a.~eaupa~.'abypd,tll~tid:q"qite$t;i;~#,:<;Dr~;":~~f-Z'~c::t~, 
..'~:"~j . . . . . , .~, ' '. 

, - , ? , "':. " ". :; • ,. - '4'''': ' .," \;( .,.# '; 

.'
" .. 

"," did say that if a :-stand~rd femo1;:aJ, ',€omponent w~~e;"~sed wi.(t~(·:, 
;, " f >- ~ ~~, "''If: ~. '

:':' 

a standard tibiai-iomp<>nent there, would be"so~.:,:~dde~: ' " ,'. 

measure of stahili~yt;"O'V~·t·What:':~~ld.be 9bS~:t~d/ 

':::~n::::.a\:::~;~,w~~::::~;~::/at[:~~.~t.~~~;'>~'". .. ". ,':.t 

"",' .. 

" •. 

testi,fieq. thatai\y is,sue of inismatching.,lnignt1.:np:t have.l:?~:7:l. - :,:~<,.S\:A>:;···· 
_.\:- . ~~: f, ' • .:'; ~~ ,."~:,"._ " ~,', :/.'~;'.", .~';">,, :T.,-,~~. .<••:::~~~<~": "': / ..<,~~:;:~~:~~:}'. ' :;'::<'; ~~~~~;~~.,~1~:~~:'~' 

a 'probre~ Qt ...all- :if t:he phy&iciari' had used~a: w~da:t: ,_piec~t'· <. ,.~;~t;Y!,,:,,:/,> 
. .... ',<, <' ,~" '-'{ .... "c::: .'\ '/>f/:~~;' ,~~" ::'~:',:-~r.:;~:'~'~,~~~'?:"('>",~!i~~~ 

of plastic (tib:Lal c'ompone-nt)•. '. ,The erltical de-ficietf¢M:',i.:;t-i;J,~·, 
..", < ',:,':;~:' ?~':. :;';~<:,::>..,~~·.~~;4;;,~(~ 

Dr. Volz' S 0pini.on was', the·,,',.+~PF'Ot)ef· siz~d ,~ibiaL:'q9YtP~,E$e*, 
, :; ,- '. '. ..,: -:'.;. .::' ~;~:;%'Fs'~::15 I 16):, 

; . 

l .': / 

.,~ 

,.' "- . ~""; '" 
'1' .~ _,I' .r ,_ _" ~~ ...' 

. " , .-.\ '1" - ;,jc 

~. ,~:' :~J .,:. ;.. ;J 

".. ' 

. ~, 

. ~' .. 
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POINT J 

THE FOURTH DISTRICT' COURT OF' APPEALE~D . 
" IN HOLDTNG<T.HE LlMITATION OF: LIABltlt.:!;';,' 

.. PROVISIONS, OF FLORIDA STATUTE,' 768.'54:''/;'" 
UNCONSTITUtIONAL." , .... ' 

The'~ P'laintiff, .JOSEPH TILLMAN , did 
~" i '. :" " " ~~: ",;,. 

constitufionaLityo~. the 1imi.tatio.n of ·.:r~~bilfty .proyisiJ?~~;:··.· 

of Florida Statute 763.54 at the tt~t4,~<),,~t~~;~~iir?\'t 
appeal. As. such, it is. suggested that'anyi'$su~>;li'st:(}'~:Pff~~:' 

'-' ' "'., . "', - "-. ~ ,,?/:_~-:"" 

cconstitutionalit:fhas' been ..abandbn,ed.6rhas.not beep.·.PXe.....' ....• 
',:."" • '.' ~.: -, ,'..... • .' '~ ;~~,:~_{~", c 

served on appea1.Florida.FirstNcft~~~aJBank·a,·t:·Ke'Y .~~1 .. 
.v .. , Fryd.Construction corporation!~'2~4~:;o.:',~.d;.883·,·..~a&a·~<t~U::f~'; 

. ,W • ~>..
. ,.-'J.-, 

, ~-. .3d DCA 1971). 

:.. Neverthe;le.s~,. ip resppusetO S·T;· MARY I SHOSP1TAL' ."i 

'. reques t that ~f the judgment ·was rever~:ed as 'to the p~e,t'~.~i 
,. .J".": -; "'. 

.·Gompe?~a,t~p.,~.~~~;/. th~ :J~dg~en t)~j3.~P~~': ~!'~~t1ARY I snospi~~~~ , 
, :"." -, _/~.~, ,"., ',' _~ .-r '.f.,;;'..:;,·_ '/,:: ",;.:~' -'. 'J' _ "_~~_,_', ~"_~" '" . f'."", ,~'. ;,~r" ;,1 . . , "',',, ',". ~: ',>'i<' . 
shou~it'~:he/']:&nLie;d' to ,$'lOo." obo ,'{;be' 'O::LstVi,c'\t Court; ()f·Ajn);~.t ,.'" 

.. ~s ',--,?j ::, ..,.:),".;:' 'J 

'-~ !. r;" ;. (~C;~·· .r.: 1·C·::V L: >,'" ~\ ,', ;~1 

"ST .. l1ARY'S HOSPI1ALal;guesift:he.;judgment . 
'~. ;e~~, ,re"e~~(.~ .to:'l.nhe· .. ~W\lfia.s)ttt!)ju~gmep:t: . " . 
'" ) lfgain}>t~,STt;~Ii~-1'8~~RQ~PllrAt> fl)wuld' be· limited',':' 

to$lOO,OaC);:;' \l,rider'§768:>54') .Florida, Statute ':;', " 
Howav~~:,;,.2we;:h~J.di1J'F1;orida,'Me:dicC:tl:i·,Center,· >' 

Inc;¥.~;·Vdn Sl:et;,ina,':436.·$o·.Zd>10!G;}·:rg:2$ ..'.::' .,_ 
~.[t~·ith DCA+9!Pl tha,t_ .17·68"'$4 {?"$b)<,,/ 'c. .. 
FrQ~ida St:a;ut.e tl,9.77)'; Vtwo5es .. nosub·-"c."f,:.:-c , 

. stantj;.veJ;imi.t.at~on upo.~· tti·eP;I;iit~9tJ:f.f.~,,~. ·;.Y:::·:";i.", .s< 
"'~'v;ght't:o:jqd.gtnel}t.in thefull~~un.t~\.a.n~·;,·\·:::':':;':>~· 
··to\ind,j~tpati:::$ec·tionuncons ti,tlJtt~al~ ".;,The:t"e:~ ;,.":("Jj,';; 
,for~:.:j~h~:::·.l?l,aln t itl Js .entitled,·to.:i~o\ret·;,:·:,·~··i:;i ... 
·against.S:C,;·MARY' S 'HQSPITAL.'wtthout:· '1 :t'lrlit.ii:;'~;;~·''>;\/;~:;~;;

Florida pa:~::~S"~~d" '/ ..- 138~.~tK~~> i 4"·' .,.",',";." 

;,.....-. ',', . 

7 



. '. '. ,,*" i~{~i~~iJ
specificAlly. the' <", 'i.,'.,<:"'i/.• 

• . ,,~:,.:~. "':c' •.". :'/>,Yi,\~~~#~~;~ 

constitutionality' of the limidat.i~n of IJ,.abj,Lt,ty ;·p\lrsuant;.~,; 

.'� 
< " ... '. '. >" .•. ,' • '<.~" .._c'·";'·~~'~""'" -~ '.,' ~-\:~~:;::>,~_,,_,~:" ~
'. ._,

Florida Statute 768.54 is. currently uridereo:n~dd~~ati.oR..bj:\ . 
.... ',.' . . '. :;~:><}:,.J:",:/., co',;..};'<'.,' 

this Court. . That issue' has ,been· ·thpr'0:+1ghli ·an~,::ia.P1Y~:·1).:~:l~:;~d\,. 
• '.: " ",. <. • .,-'~:,:h ::(:)i~~'<' <~,;0; ~~-~. '::, ....)":<? ,,: .- - . 

and argued before this Court'~· Therefortf, :~'~i:':"1J:~:~ose,wQ~d. 

be served by the Appellant,ST.MARY~S,'1:l()?fttA~l<"~~;i:'elj"': 
reiterating, resta~ing or re~~itingr~?$~!;:;~:~~.~~~'i: 'T~ 
thee~tent notinC'orisist~pt:',herewith,th{.Api,~ifa:nt,'st. 
MARY'S ,'HOSPITAL, 'wouldthereforeadOP~" a~d:~~c·d±tYb~;~~~p:.k.';;;j.':~!i";'!;i 

'. '. .... .... . ; . . .... '., '. ..' ..' "',,"'i~;;!;~I<J 
reference ;th?~einattersconeainedin tfie;J~n~s;'arid.:·a:r ~ 

'. ". '. ....•• '. ..... .' ,; .' "<{'::.,': .. '~•.'··;:·J-t 
of the parties in.the Von"$te.tina ma~.tert~$~~~,;~~!ia:,·,;thi 

• _ ,~ "... . ,.> _ .~ <: :, "~ , ',"-'>~,:,'-_._. -.:~~~:,~.'<J~.' _"'~". - .. ,.' '/',:: ...~' ~~ .~>:[:.~.-~~:_~~::c.; _-~i<:~:~2~~ 
constitutionality oJ .the,.11mitatiou·of. l.iabilt:ty<p:to'V~· 

of noridaSt~~rtt~c,J6$,di'J....' '" '..<"; ':2:~~}~~,,'~~:' 
Al thougJ}·nb~'&:e:tf(}rth.·~pe,?ifica.+:t:y'in J:.:ne'<~'s~~~.t<:.~g~?.

"/." .. >;<,. .... '••:'" ......., ./ .,<' ." .:fr~·;j.·:~ .. ;;/.;·.<·t;~}~~~:~:J:'~;' .. de c i s.ion, tne.Four.th, Ri.s~t:rict,'i,n.... V~ri;Stet:inf3..i~~P~i~P.~.:.t6·~:-·',· ..;}·

•• have predicat~d its~eC~~~~t~o~as'to~~t~~~~O~~j 
upon~'{indin'S ·thai,~.~q.~ ,~sJ~at\td~~"r$t)~lb~i;,::~ti:~f6~~":""U·":'·:" .'.<C' 

" " ;': : /.. /;, i. //{. 1 ':<. '>t ··.. ::'t!f /'~,t •.t.,~,~/ /l/){',:~.~/;.,>';:~<~~:1;' 
upon 'the,'/powelt&J~i:-ant:ea'QXGlus;i,.vely:r~tJJ,t~~~ju(j'iel:l:tl:Q.r·-·' . - , , .,,' '. -. ,", ~~:~,:-~r/ ' .~ .. ,,~: 

of out" g~verl'ltrt'n." /l'~(~l~J:5;;"d,~~'~ft~ii~eItt:el::i! 'Iri~:'I'!;:*i~)i~ii;g,;,;',;ff'~': 
;: -~'~"_~ .~ .•,.__~ . ~_. ~ "'~- ;; ::~.j ,t.,} ,~'~ ..' ;. ~ ~_-.~ -~.;,.j .<,~)) - . "-. ,~~ ".':.' ~':k;";~ fb~~ ""~ '.<" ~- .', ~~,~ .. :,:- ,~,._. ", '/~ ':{.:~~.:~~\;:~~' ·:',~i· __ ~.l;' ~>.'" 

Stetina. 43690. '2d 1022, 1028 (4th OOAFlal~83}",:'~¢.'::i~';;~i),' 
r 

.", . .' . • .' ..."" 1',,>-.....·...~V' ',010, .~.r, ,:",j," .> ,.~~;;t' c· . ::.';\~;.,:<%,;lc·. 
suggeg;ied ,tilt.at ~«\nOrk rleaJ~bleJot\.~~*''tidhof;,·the:statu·~ 

. . , '. . .... .' .. ' ". ..' ' .. '. i;",1~'(~> .... 7',' 

was presented .by' the Third Di-s-tr,iQt;ln, t~~¢aa~ ':pf! ~l:"gYi-

Hospi taL v .Menend~z. 371Sb.2i:!.i:p~j7;:(Ft~1;'.3i":~{}BcA l'97i~rj':" 
.' cert. denied, )"83 So , 2d 11.9~!~'lFta:t980~'.;'·'·.rh,~~~"·:i:;ihe,,'" ':.' 
~ ••'.,~_.::-.' ," ',' ,1.'->""/'1"'0,", 

'-j '" -.' ,,'''~'' 

statute :was construed as·a rllkitatlon' on the Plj;(intiflf~s 
"- ,}{7~ -' , ": .,:. ,'" 

~;>~~';-.'. 



•• 

•� 

• .--'.,J,,_" 

. '. :~, <,< ,:'- ::, ,.,'. '_', -'_~,~:. ',> .~: :.:d'..",':\:" _' .' 
right .to J:;ecoyer ..agt;linstal. . Pt()~i~~r~'t.~pher~;~;~~:<::i' 

,:, ", , . " "/" ,~ .. ,.:", , " '. . \ " .,:-'":.<"', "";'. '/ '::,~ ,~-J<.-.:,_., :--(..,!,,:~~~:,,~:"'./ 

any limitation rest,:ticting:.Jpd:Lctal'authorit3., l't.is.·' ·'·;';i;::(H:···(.·.:~:..n:;;~:::;'-';::1Ji;f:1 
, " - . , ;t. " ~':"~'>;" 'J,:. 

suggested' that this is clearly" "amo:t:epr9~et1:??i{~ading;.;~;:::" ,".. 

• interpretation, and: cons.;:rUG t:~O~:o'f:~tbeY'st;~~~~;.!l~~'+~t~~~i;t;,f':;> 
, ','~;;: - ;,.~-, ,- : ';~::-~ ,.' -. ." 

a.nd pU\tpose.. . , '.. .<~t 
' 

':~. 
"., . 

As a limit~ticm o,f liabifi.ty·pf'ov~~;i.oP t·t11J~,.}~~~:atut~·<,... 

• is no IiIore uucousUtutionalt:hau the,w~~u~/~~~"emi.~t~ 
~tatute >which also 'modifies a De£endailt'scommon'Iaw' ..A':·,~:{ 

. ..... .'.. • . . ..... ...•.'r,'. ..\c::.~;);;; ,-;<:'·.:~h·· 
liability.. Simila·rl.y, theUniformCont'r::LPlJtio.n AmoijgfJoih({' 

• ,Tort F~aso~s Acts which changes'.. co~n,.la.W·liabiii'~y~.,·~'tcc~".··~';:< 
. .'.. .' . .... '., '. '. .' .. ". .' .. "..,>;.~ ...:",'>. 

Defendants' has been 'held constftutional; .- Vi,11ageof·El·.·.. ·· .... : 

. l'ortal v." CitY' of' Mlamf Sh.~r¢$, 362.60..·: 2p.,;27·S(Fla 1.978);" 
'C, • .. - '. l,{ . _,' .'" ~,.. '. 2 • _ .,. , _ .•_.. _, 

··.Also, ..Florida sovereign,.' .. .~"~ . 

liability. of ind'ividual� 

paymeri,.t from� 
. .~ . 

. of.' Jacksonvil1e,':4:O:tSo: •... 2hdj79·~Fla1981Y::~;{; .... 
,.' - " .' '.' '._" -;. - ',-" ,'-,' / -..,.. .' '''',. -"-. -,",'. ".' 

. 'Florida S'tatttte ;76·~.54does·n~:t>~eroac.~ upOll'<;;.»:.':
..,~ ,', ,..... '.',' "'.'.' , '- '-;", '" ,- "", 

>any rUl~.making: pot!i.~r or" jUdlcialauthoirt:Y'.'i·it.:merel.}i·p:;~

~.'.),::~~,:,-:,. . . "vides for an adJu9trnent. Qf:the sl.;1bs't4htive "rfghts of~e~~1?-'''': 
'-." 

•� 

'for paying fees and assessment as setout in the 

,.. 



•• 

~~,:, ,.; 

~;~:'(.: 

. '.,',''''.'. ,'. '." 

(' ::.' 

~. 

"".:'� ' 

,,'

• 

"-,,' '. >:,' ~,<>~;."~~';::',<,, ,'''-'' .~:,\,.~\,(£.,'t-._ ' '. ,·~",,.,~,~,,t: 

,. ,health care prov~d~:#.s;~~•.' the~'~enefJt .O(;;t:~~~}.~i:ni.ta. tiot,1::~:«: 
, ,:." 0, P: ,,'; ."'.+.',>. ',' ":"",;: '., " ,J::£~~;r<:~;":,,",:"""':'- ,~'.::",., ""', _~'/:' ,:{,.

·~rli.a.ab.ilit:y'· as provided. in Flo~i'da 'Stattite';'76.~<:5,~'(2)',~tt)·;' 
" ,"!.':;'-<' '.' '. ,:: .:~ '.. ......, ',,: '. ' '.:':'":,, .>;j.' , 
,!\lthoU~hthe App~ll~fl.t,", 5T . MAltY 'S 'HPS~ITAL~":~!f~~. 'jlQre9lf~;¥r~a 

<' ': • ".' , ", ':,.' , ,,' 'fof,:';'?':" ,,;~' .. ::;',".:. "'~ ,'- .' 'to:-. 'I,';'; ••• ~. ",( ,';~: ( . ,', "" "'-'."·':'~,s~,:,.:':-:··: 

',;to b~ar the burdeJloft9.e.i..~:~,,c~mt:rac~.in re'g~~st ,t;oasse.s~-··, 

': m;nts, the Fo~rth.Dist~i2£,,~op-!rii~on d~nie~., themi.anr l;~n~fr~:' 
~. ' ' • ' ' ' ', o· • <,~ 

'gained, (L e':, li~i.t~;'~Q~:of liab;ilitYJ. 
, .. ' : .;~ " 'k , 5: 

~. . . 

Thi5t'esu1t :becomese-vien;ltlore anOma1otiff. in, the 
' . '" . ,,' ........ ,', - '. ".� 

;;>,~i: .
' 

context 'aE't~e,::~r'ep,en:5".J,j.~!~~~n,;·~:,sfhe},'ati:nt.s ...� 

Comp~ns ation,Fund "tak,e's~~~h,.e.P9~{;t~qn,~ef9-;re "i:;~:~$ .� 
..•. 't. ....1 ~ ~ ) .;).,,1 it Lil,c:; ~,,;:'" ~".' ','t, ','., 

Court that th~ PL:li~trff '15 ,;iinab'le....~~: ha'V~jJ~Sment. . 

agafti¢l: \j:t'l~l>~callst~3!~e':~~~~~~'~$f'tf~rl~dt)?~:'i:~'inthe,).'>;tt",> 
::,' .~ ',J ,~' ..-; ,''' .1/ ~ .. '.", ",.~',,:,:,,::' ~,) '. '. ',: /,;,:~·".f,~.:~':"" (k<'t!' ,~' '. ·'~.i:;',:~~~~,~, ~.."_,' '. 

C 

,,' :#L~(t~~;:,'" 

FUri~;w'itb{h',thea.pi?1.ic'a~~. 'st~tti.te 0,£ ~'li~! ~#e~<jns perf~\~.,;, 
".~,~'__ '" -'" . ,'.'Jt:"'~~" ':",., :"~, ~~" " <',,' ' .. "~~Y':. .;:' ·'''~''-<'~'<·'f~~'~·':(-~,>;~;,,~,'.,,~,0: ,:, 

Thus, shoutdthisCourt:;s.ti$tatn·th~.;Fund :';i''$'~Qsitton:>,.·;; 
'. .' .' .,.: ' .""'~': ...., '.,;,,;!, ....i; ..' '."" 

and also det~r~~nethel:i~~~tfon"~ft;1~4,bt~'~~'::Pt':o';i'si~~~::~,";:}" , ." . ' ,." . ~< "/ :,'; ,':'::' ", >"." 0" ,~:;' ,;~,~£\~;:,.;~} , . ': ... ".' }" 

unconstitutional" it coatct',;'be contended ,tbat ~. MARy!g
... i, ·,,~l"J>, f '. " "".,t'·~-f'~~;:" .. 

HOSPITAL has thete£6r.e 1()~t: its cpnttact'·,ffttt~\'~kPt:ect:i.bn;~:~f,;{!·'~ 
, ," ,~ , ',', .,'_ ...",:"~':-.,~, " >·~~~,-·/~·t~:~f,·,~:~'.,;;, ..:".,., ," ~ ",~,~" ...;,:,~~~. 

for. amounts 'above $100,,000' as' a' re:siH-t'ti:£,t;~;"jJdiintifi's'
'. ' ..' . . "::"',,\r~/'/,;,,', ,./.", .": 

failuretpcomply: wit:JI, the; statute al1d',:1;:hii~8h no· f·iuIt"";.?·', 

. of 'ics own. Such should:n¢t· be the':~n,t:e~I?~'i'ti.q~,'ari~!~.
 
constrUction of th'~' 'sta~~f~\'~n q~e~t:ion>;.~b·4~"'~o' ;';w~d.� 

-'. ',' ". ."':' ". " .. 
. rrustrate the :'int~ht, purpo.se a~d ,me'~n¥i'g'~Qf'legj;:-sJ;a~i.~p¥' 

• .', " , ' .. .,,' ,'.•~ , i''?: >: ,.~; ~ 

1',' • 



• 

POINJ,' II.",
. ,:':' 

• 

• 
i·~ .,'. . . .,' 

the 

'.' . 

of 8T. MARY'S, 

of the above. 

injury of the Plaintiff. 

Plainttff 

,8f ST.' MARylSHOSPITAL' inca~sin.g ~ne:"i' 

~ : " 

, i .. 

agains~' 
":,' 

-. ',' .' 

.. 
,~ . 

.~.' ,.. 

,..t:" :: ~ 

.. ~. £,,;. ' 
#' "-I <~ •. 

. .,' .:: . 

;. ~ ... ' 

'" .: 

", 

" ............� 
" 

-.0: •• " .•· . , "". -' ," .. 
. . l .~.,. 

.. 
': - .../ .....:;"'..' 



'. ,', 

•� .-"". 

,~..-...~.. .~ 
I ~ : ", (' '~:.~:~ ,:~:'-,,;':! 

',.;.~ 

•� 

•� 
". 

•� 

• 

..: 

'.� 

, ., .~ :~ 

, , '".:'- .:: . ' -'';'.''' '. . c: 

.f'~-,C ~._ .,;~;;. ~ ~~" "O",.:",::r/i.V,:. ,r"':, ." ;~',~;' . t:'·~ /.t~{<'·'~·1".-."~··'~·';'·'-~ 'r~ '. .. ,_;,': '_',' ",". :J:~'>~;":"::_::: .. 
~~ •• we ~t :. r~~~fi\tf:1~ftli'e~ f~9t :tll~1;. :~h,~/.H9spital';,fatle~:;;' 

. ! to ~'fieck the components beforeaurgery .. >.:·<;:r 
, :~9p.~'tft~t~4i!-~1 o~iri@~,brf~ch9~·clu.~y., .., :;:'~~.J:1'~<'"E6<:.. ..9Xl<:t::btaca,use:a,; smal1et,~Aat>ral,¥.omr>Q1:a.nt.·;~, ...;;,' 

than 'What waf:? ideaI for the pa>tj,:~nt,;1l1aY>':;:';: 
havecontribl.1,t:e4, to theultima.,~~,';~f~~ilur~~~<·~:\,'>,,, 
of the operation,~.'tl1e, trialco~~l~d~;*~~t~¥~;;.:;~,.,;,··:..}'~i,',"'·~'?'ll'" 
e~rorin denying ST. }1t\RY'S HOSP.lTAH;'·,{:\:',~~:'l;~ 
motion for directed verdict. I El'1phasis ' .' ' '".',' . ;, 
supplied], . 

, ,,""

The District Court of App~al, 'inuphpldi~g .t~e <.;~~:\:~i§~,<::§~.',n.';(,~~'.,~<... <, 

j udgmen t against ST. MARY'S HOSP'ITAL, howeve~,,' :,~i.sappil,ijr>:;'~'i;f,. 
'.' . . <. '" , " _: ,'/ . ",~,,,,X'~)"2~'; 

.' exi~ting1aw; ·:Inor.der, .fora. Plaintiff· torec.o:~er in ·a;.~,>'·';< i .. . . ,.' . >, . .' .\":;>":,- ." c,<'}" .~~l<~lll.:;;, .. -<'••~".; .• 

medical nia1pra¢tice4ction llle 'mustshoYl, that:',~heJ:i,:4,:pJ~ri~:;'4¥,~t,lC"';"""'" 

more' likely than' not resulted ~rotn the D~f~i14~(s,h:e~~~~.:.n:,'''''!i'.':', d'~.:./,:'W"', 
, ,..... .' . '.'.' .." ··.·:),:<\·.,."··::::.:f:::*.f~~'~·,~~~;;;'~;~'~~~~i~j~ 

. See. e:.g.,: Gooding v.' University Hospital··.iuilding";.,:;1~¢.,.~1;·;'h;x:,:~ 
". .,., ..'."' .. '., .' ....,.. '/. '~::;;~//.i· 

445 8'6. 2d .1015" 1020 (Fla, 1984) ; Green v. F,lewel1i4g·f...~.~~~St' 

So. 2d777(2d DcA FIB, 1976).� .... . . ··,'-i,ilt 
In Gooding the Plaintiffs expert witness test'i£':Led ,;~,,::·t 

tha t the inaction of the emergency room s taft violated' . 
. " 

accepted medical' sta,ndar9,-s. rhat.'expert,however,:¢;fd·.n~b. , 
.' - ",' " .. ' . .- '. ", ,';:, ':,.;- ':" -,-", ," ."''' "'.~" ':1'":>' -~ 

testify that immedia.te di-~gnosiS andsurger'y.m(rri:!~li.ke.~y,}:..)~· 
.� '.' ,'-~'~, . 

than not would have ena.bled the Plairi:tiff. to .. sur-Jive.: " . 

.rd. at 1017. 
:~ ~ " 

reversal of the trial court 1 8 '.deni~l· of:·'·amot:fori··Q.f:i~;"~1;7';:.-'." ,- ,,--'- ~ ''',,': ',>:'~: '/',:'~'._-' 

• .,' Jf' '-, • . ~ '~~;~1'/~~ 

directed verdict held "the� PI,g,intJ;ff llltist,~f:'ih6w' 'that·the·,,"t~~~r 
,- ~~,.-:".-:! .::.' ,,?\):'~,'.'~~~?~i': . ';'i:t'~f;>;:~~:'i'::/ 

injury more likely tha.n notiregulte~ 'from' t#e~ J;)~'fendani8 ·'·:~:;!r " 
. negligeri<oein ordet to establ*,ShaJurY(~~e~~~~~~" ... ",: . 

proximate cau.se." . ld. a·t l020. As ;ind:t.~at:edb¥.·th:is,' 
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·.. ·is,not enough and when ·theniatter· remain:soP;e,o£..t.ru~./-::l·:;t~,~:;;'
 

spec~latio.n, or conjec~ure- or if ~e .poSSi:b;ii~ti~S.a~;"at::~·f:::~.:.. "� 

b'e'st;:;ieyenl;"ba:lart~ed ,itbecomesthe. duty .of··t;l;t~.):~~ourt;·
 
',' .' . . '.. '. :';" ..... ..... . . .,. >. '" •...... '.,.~~<:>.:: .' 

to direct averd:l(ftfor theDefendant.: .1<:Lat·f€rig.~·.··.· 
'., ~-' :.',.... ,- .' ,. ' . - --.- .. '" '. -;-': , . 

'stltii~atly;.in,; Green SU~H:a : 'the .Plaintiff :¢laitn~d<' .;:� 
that he. ~'~~dl~~'t':llJ$ ,ability'to:.s,m¢,ll' and.,'. t~'s~~;>t~a;,a'~;";";<';\'
 

.. ." ,." .. .."':"'.}(' ·:·':~:':~.'~r:1'IJ~~·,? 
result of :.at:i ~u,t:;OmQbile" acc.~,~nt.'· ,Tnupho-ldin-g ' c.f'F;"i.:.al.:·:::;:::;,·:;~" 

'. ." '.". ". .. ' ': ..../ '.'.. "".': '.:, 
c
. ,/':-".;,:"":-',+:;;11,p,:~~~;~~~~;~~~~,.: 

coux,:t's order' se,tting as id12a j ~ryVerd'ic t fdr~,the:', Pl.·~ij.~i:f~!:ill'l:.'~"H;"r 
.... .,' ' .' .' . . . • )";.' ,'Co", .'.. ./> . ". ~.,.j.:;tj,!;$;);:,:: 

the Seconq., District heJ,dtha.tttt;pee.-Yi:derice at·b~stra:i:s.j;$):. 
. .... ' ','.: .'.' '. '" .~::,j"'" , . .'. ' .~" ,r.;.',' .'" __ "" 

a me:r.-e:possibility.of' leg:at,causation.:and Il9thing mq~~';tj;;'~c<;} 

·Id. at?81 .• '. '.' siich':')posstb~¥ity' 0 f causatiqn W'~~~t~'~'c;t£:,;1 
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in. Go(jdthg.;Pt~~sumably in-'s'bholding th.e Fourth D'istrict>� 
:" . ,-' ,'" .."" . - - ,',- "" " 

Court .~f AppealfolIQweditsdec{s'ion j,n::j)~st>h.v. /W~etis:_::>: 
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comp,one:nt, ,he· did:no!=, 'tes tiff tbat· ?:.ny:,~ Cll.leged inismateJi;',.·, 
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',more ;1"Ctbib1y'~h~n;tiot~ c~'~i~d the >r fciiru~e; pf,,.Plainttf.,f's.. 
• ". "", , • ~ • ,,~~ > 

.Bursary'. 'Abs~rit s'uch testim6riY,.,tl1e F~:>urth 
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CO~CLUSI:ON 

For. the reasons stated 
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