IN THE SUPREME COURT OF FLORIDA

ST. MARY'S HOSPITAL,

Petitioner,

vs. _ CASE KO. 65,998

- 65599

JOSEPH TILLMAN, BRUCE WAXMAN,
M.D., et al.,

Respondents.

ON PETITION TO INVOKE DISCRETIONARY
REVIEW OF A DECISION OF THE
DISTRICT COURT OF APPEAL OF FLORIDA,
FOURTH DISTRICT

PETITIONER'S INITTAL BRIEF ON JURISDICTION

PAXTON, CROW, BRAGG & AUSTIN, P.A.
1615 Forum Place

Barristers Bldg, Suite 500

Post Office Drawer 1189

West Palm Beach, FL 33402

(305) 684-2121

DAVID F. CROW
Attorney for Petitioner, ST. MARY'S
HOSPITAL



THE DISTRICT COURT S OPINION IS IN
'DIRECT. AND EXPRESS :CONFLICT WITH
DECISIONS QF THIS COURT AND OTHER
DISTRICT COURTS OF APPEAL
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ThlS matter arlses out of a,petltlon” y:S
Mary s Hospltal to Invoke Dlscretlonary Jurlst
order to rev1ew*the dlrect and express confllct be ;&
"the dec1s1on oflthe Fourth DiStrlCt Court of Appeal,
- and dec151ons of thlS Court and cher Dlstrict CourtS»
'iAppeal that have addressed the same 1ssue n{CaseJNgmb
‘65 997] ST MARY'S also has flled Notlcer al

\,ed fo f;%‘aggellata puqusesn ig @;‘_ﬁ
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:WAXMAN M;

component /[i.e.,

a small femoral comnonenthandt‘

'standard tlblal (plastlc) component]
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l'femoral component the Plalntlff was requ1red to~undergoeo'

“ arthrode51s was performed (App 2 5) | :'. >l7§

Shands Teachlng Hospital (App 5) Dr.

too much bone was removed or. not thlck enough plastlc

add1t10nal knee surgery at Shands Teachlng Hospltal Wh

the prosthe51s was removed,and a rlght knee compressio

In support of its pos1t10n the Plalntlff called

h1;as an. expert w1tness Doctor Wllliam Petty, the orthopedlc'""i

surgeon performlng the removal of the knee prosthesis‘ak

compared to a’ standard nor did he state that there was a‘
mismatch between the femoral and tlbial components. f’

(App 5-6) .

The Plalntlff also called by v1deo tape

dep031t10n Dr Volz Dr. Volz '8 oplnion was that elther




(tibfal) e-o’mpo'n‘eﬁt was inserted. (App 6) "A jhough-
Dr. Volz did testify that a mlsmatch between a femora a

:tlblal component would not provide as. much stability as

us1ng a standard tlblal and standard femor”l component: he -

stated that the issue of mlsmatchlng would nét have beenf”a‘

problem had a w1der plece of plastlc (tlblal) been used by

the phys1c1an (App 6)
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'w"Because the fact that the hosPltal

- patient may have. contributed to 'the.

Goodlng V. Unlver31ty Hosp Bldg.,_

4,The DlStrlCt Court of Appeal oplnion:is

ARGUMENT

g POINT ON APPEAL

THE DISTRICT COURT S- OPINION“I
' DIRECT AND EXPRESS CONFLICT WITH ‘
DECISIONS OF THIS COURT AND OTHERi

DISTRICT COURTS OF APPEAL o

failed to check the. components before”
‘surgery constituted an obvious breach
of duty -and, because of a smalle¥. femo‘.'
- component than what was' ideal’ for. the

‘ultimate failure of the operation, theé.

_trial: court:did not err in-dénying . . . ..
'ST. MARY'S“motion for dlrective;vard”ct'
[Emphasms Supplxed] v e

flOlS (Fla

1984)

| (2d DCA F

la 1978)
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_the Court found that the " Vldence at best ralse

poss1billty of. legal causatlon and nothlng more.

781. The pos51b111ty of causatlon was held by the COurt
1nsuff1c1ent to allow a: clalmant to recover f Id; ‘ |
Such 1s the case at bar.- The Dlstrlct Court '8 oplnicn

allows recovery for. the p0531b111ty that the actionj 'ﬁﬁ

the Defendant ST MARY S contrlbuted to the ultlmate*
fallure of the knee replacement surgery .
‘ The expert testlmony presented concerning‘the'.rw
negllgence cau31ng the injury to the Plalntlff was one(or;v;°
more a comblnatlon of three thlngs (l) too much boneflz&"u
removed; (2) a too thin a plastlc component (tlbial), Vd
or*i(3)‘ too small a prosthe81s (tlblal and femoral) -
Since the alleged negllgence of ST. MAR¥ S Hospltal wasi*h

its fallure to check the 31ze of the femoral component

thereby resultlng in a mls-match there was no expert

testimony that" the negllgence of ST. MARY' S more probablyv%h
than not caused the 1nJury to the Plalntlff As suchﬁ

the dec131on of the DlStrlCt Court of Appeal‘ls 1n &1rect;

\.x.

and express confllct with thls Couf'

V. Unlver31ty Hospltal etc. f;and the Second'District

.Court of Appeal dec1sion in Greene i,

Flewelllng

7;» It should be noted that i ,Hdlitian to the;_r

sbdec1sxon 1n Goodln S
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determmed that Plalnt f Was‘ eritit:led ’to{recover agaiﬁs




?CONbLUSIONkf“"

1615 Forum Place Sk :
'Barra.stérs Bldg, . Su:.te- OG
PO Drawer 1189 :
“rWest Pa _ ch

(305) 6




Lof October,

'CE TIFICATE OF SERVICE

1984 to{

STUART E _KOCHA ESQUIRE'5P08

- 1615 Forum Piace ﬂ .
‘Barristers Bldg, Suiteg50

Post Office Drawer 1189 -
' West Palm Beach, FL 33402
$(305) 6842121 - :

of'Péﬁitid'ér“
'S HOSPITAL-




