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Statement 'of< Gasa·. and Facts 

Argument: 

THE DISTRICt COU!tT'S·OPINION IS'IN ': 

DIRECT AND EXPRESS,CQNFLICT WITH' 
DECISIONS OF THIS COURT AND 'OTHER 
DISTlnCTcOURTS:OFAP:PE:AL. 4,' 
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.'. STA,TEMENTOFCASEAND FACTS 

, '. ,', .,,::;&il~:i,:'~}:·:~"U ~f~~t~~;:~~:::'~: 
This matter arises'Qut of a. petitipoby St.;:' ' 
.' . :',., ," .: '.-.:,","" ~:~~",.~'.::.- ,~~)'~::.<;, 

Mary's Hospital ,to Invoke ,Discretionary Juri~p;i:eti:pii', ,'7 ~"',••. 

. '., '"'" ," .... '",~" : "','::" l~,~~"~"._::"''''; ~~~, " 

orderto revie:W;',' the direct andexpres s ·conflici~:betwi;.~·;1,f~'.; 

the decision of the Fourth District. Court.qf APpe~i<',~~l.It~'~~: 
.' ' " .' , ," ' ."".',.... " ",', :";::i,'i':\'1:f1' 

and decis.ions:bfthis Court and other D'istrict Courts>~qf~'.~i1·::""·"""'_':· 

Appealthatp.av.e- addressed the same>.iS~J,le.rCase Nl~J~}~~";'~ 
.". " " '"" "·,.{;e/f~::'ll,!>l~,, J'~,,,,;,:,, 

65,997f ST." MARY 'Salso has. filed NotiC~'~:{Q:f'·)~p.ea~·>;.;::;)X0,3J~i~~£ji;;¥:~:;,;• . . ,"'," "' '....,... :"", .'.',tvt;; 
[Case Nurober .65,998} ", s~~kin;,g a revie~ af·~l1~ ·<iec~si'onO,,f')i~",,·n~.>;:.• ,,,,,,:':'''';' 

. :' :'" '·:fi:';.~':'::>"·\· "tf::,e'>~~t'j·2'··;~,~ 
the District Court of Appeal Fourth Distri~t;'d~:c:}.·a..t'il\&~j,<~',"'" 

"'?'. , " ,'.' ;., '~;';'C(l':l"- .",~cf·".>~{~~"~:'::'::'~~;~'·:':~' '.o:,';'f."'.",:':".~:'~'to 

'inV9:J.~qhflSt~~·~tat:t.lt~~. :' :'By ~:rd~~ .Q~l;f;1.i.;S ,Qourt;d'ated: ;\'",;E 
·Octb@l,121-:;1~8ig(ctl~~:~~~E! .. ~~{~~le,d:!\~~'~'~!s ··.. ~~t~~i:i~ns&iJ:~f~::n., .."," -"C;';"',f:-:-;:.l

' '. ,'. ' , /,{.:,.'{,.". ;.-," ·,i.... ··<:'--· '. 
. ..~", . ' . 

ed~~r1 t,rt-tf\;~~t[: t' ·r~~pcej:S,'; L)S1l~:, ..,"""'" ':)'<;:~.';i?::,lt':;:"':;~},'<:';>;,i ,.O' ......, 

. The Pla1.ntiff, JOSEPH TILLMAN, br.ougJ:if;:: a:1liedi_l:~;;, .
'. ,;",,,-t ':', "'~,~ .• , ,-<ij: ,~ ..'.,;_ ~'. ",.i!-;,,' '~ • ':\' ."." ;:-...,;.:, .' " ,~" ••••.. ;1, ':,'c' ~.:< '.<",i,'J.~;,'j. 

malpr,aaeioe a~~t<>~ against ST!.' MAR3.rCS ~HOSPITAL" ~d'.~c~~ ~,>", 
. ...,.. , '.' . . ':' ';:' .. ""; ,,':- ,',:':,,:...:, " 

WAxMAN,,~~::,~., an orthopedic surgeotl!,. ·7'he·al1.;.~ti01;1 <,:,~+,.ii{>~X' 

relative to .8T .'MAR~lS· HOSPITAL. wa"s:'·th54,ti~'¢<:#asbP,egl:tg(;~t{J· 

.' in sUPP~Yingtheplaintiffwith the,Wr'6~g"~i.~'~'~~1ll~i;1:·i;(i>f:,·: ',:"" )~~:~:jt~,,;J ..> 
.." .,. . . .., . . " '. . . ;.. ·.··.>i,":, ....\~'{J:;/., ..� 

" component than as'requeste(i by the physj.,cial+} "{App .8}·.·:~':>;~',;
 
'..; ..' . ' .. '.' . . '. .'. ',": ',:,,>';> .... ,,<';;:,P:(·, .'� 

•� Asat.e,sult,itwasal1eged... that there wa'~'~~'~'!!ti:~match~;:~~s'ii~~;~IJ',,:';d:"":~~:;';;'
 

between the feinoral \componentand.the1;ibi~i:::tp~~sti~d,~~·;J~~.{' " 
..". .... ..' . ". . .f':'" \' ;',- '."',?","~ 

component. [i.e .,asmallfemoral cOlnodnerti', :and.:<a .' .. :" >,ili:i 
, " '.' A... .. .;':<:;.;;.,::{f::);i,"':"' .. 

standard tibi:al (plastic):,c'omponent] . (A"p :5-g,~ "",~~:~:';,~ '"• It was further aUe~~dthilf~s a re~t>ct: o:,,~;~~~~~~K"~Jn'?1;j'~:'::~:~::'g.!&~£,~~,::,:, 
"" . 

•� 



.• ' 

. femoral 'component the Plaintiff was required to un€;lergo:: 
"" - , 

.' -~- ' 

<"additional knee surgery at Shands Teaching'Hbspitalw~et¢ 
;..... ~ "';~', 

-~, " 

the pros thesis was removed and a right knee compressiQ.ri\'·

• arthrodesi~ was performed. (App.2, 5). 

In sUPPC1:tt of' its position the Plaintiff 
.- ':.; 

a,s . an, expert witne'ssDoctor Willia~ l'etty, the orthopeci;(c...• 
0"" surgeon perf~rmingthe removal of the !<nee P~osth'<>Sisl!~~i~': 

Shands Teaching Hospital. (Ap,p.< 5). Dr. Petty fel(~"tlla~::~>r ' ·,i<·c~jf."c-"'''', 

~.:: . ' . ,,:.. " '" .,;~. .' '" ",. "':";<:/?'::~~>:~. " _'::·~·:~;:1~:};'~~, 
the Plaintiff'had a 'failed .~ne~ rel'l.acement most;:l!k:el:t:)'~~~i~ 

. "' ..' '..' ". '.. '.. ..'~" .' :" ':~=':!" ;~;'~:~~;. ' 
due to instability. (App.: 5). '0' As·t'o.the,cau$e:S~of\t~i:{.:j~:c 

'., ..... :.. ...:'i. .... ..' ...'. " .. /'i,·:'.' .".'" ' ..:·· ..·:·'\:y":~~ ..··If. '-~·\.:.:.!";;,,,.,{.:(:f.j.;o;d;:· 
ihst~biliJy/Dr:?e.ttyt,~stiffed::.t~atE}ither:d",.t'~ng,~~:~y:, " 

• ..'. • .'>:)i.;;, ' .. ' ...' '.. '<~.~~$;;'}" 
excessi\1e:bon~..was.removeAor .t·hat;:~go .small~a ~pr9s'~h~~lif': 

(tfbia3-an<i~~;al,),,~i,~t .i~IUIf~~F~J:,'a.5'lUl~~~it~~t>;:.•,-I';\"::-"",,';' 
the two . AJ.,thoughDr:.fettyf~Lt,th'at the',pr~isthesi;$;~:/"{,}2:< .� 

(bothti.piaL'and femoral) was too"' ~ll, ·"h~~. 'dtd>n6t' :.~~~~~~~lI,·~~~.<g:;;t'I;::)~-!l:£(.;'-:
 
thar:F~~-W~f,¥:~~{5p>at~lb; yi .!(,~}ii#l£;£I'~oi{~ :mfJ;irt"'f6:� 
stand~r'~: 'e'fbik:r.')" ~;cis:iKg' insf~bifi~Y .. ··~APP'j/5~6)... <··· :':>:{fti3i '� 

. . ;......t~." ',.,~ '". ;, ••.• ~,.'.". ".:-:;~:~~'~'~ '; -. 'J'~;_':>""'+" ii" '.'~- f\, .,' . --.>;".,':'::. ,0';-' ~: _·.~-.·:~_··-~~~·~;?!i';u~u,·....~;:'·· ...:~.. ,.,.,.. ',n" 

~~\l ~ndu~; J?r:. 't<j;tf1t"fe;l f'~ t ~Clt.<.~P~;: f etn«l1a;L .c0l11P'onen 1;: was,:}\{:t~~;'\.JI'.'::::'ii'·'''c':l'i\ ."··,r,."•.,.",

• :( _ ,"',', . - . , .:'. ::.: _; i ;c"-;, ~ ; .~> "­

smal},e:r; t~ailid~a1.h~ d;t4,pQt.s4at~.t~a,t it was a.:snia:t1 
> r <.", :. :,:';, i (, :'•. ' " .'; "X. ::"~"i '. ... . ', .. ,"<' 

compared to a standard nor did he state that;'; there: was a' 

nti'sma,tch between the femoral and tibial componeI)-ts. 

(App. 5-6). 

The Plaintiff also called, by video tape. 

deposition, Dr. Volz. ·Dr. Volz' s opinion was that 

• too much 'bone w·a:a removed or· not thick enough 

• '- 2 _. 



•••• 

-...:" (tibial) component was inserted. (App .6) •. 
, <-/,~.( ":,.."_ "1t:~'~ 

Dr. Volz did tefjtifythat amismat.ch between a·feIlloraa:~cE1rid 
- . " !~ *. 

tibial .component would not provide as mu~'st8;b':ilit;yf~~,..;:;~_ 
. ". ,':.,' - ~" " . < ~'" . . ",',,". - .,-"": .. '":.~-~:":-("-_: 

usiri'ga standar.d tibial and standard femora.');.: c01l1pc:ment·~.,}}:J.:~ 
. ,~~,~.,:, ;' ,::." ... ;:,;:,.' ::'~'~':,~~:,~;:."~.;'--.. 

stated that th~ issue ofmislllatching wou.ld:not. have been<a~ 

problem had a wider piece OfPlas.t'ic(t:L-b_i<~l).beeI;lus¢d·,.b~::(·-. 
, ", 'Y~'-" }':" , ':," . 

.-< , . the physician. (App. 6}.-· 

'J." 

• 

• 
.'{ J',
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-j,~,~-,: ~~.. - ~ 
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ARGm,mNT 

POINT ON APPEAL ' 
. . . 

. " . " ';.... " .. -": ,- :' ~: :': :. -:' " ~-'.{, , -,' ':-, " 

THE DISTRICT .. COURT' S OP;INION~$~"~~':;i" 
DIRECT,AND EXPRESS CO~FLICT W!nt,i<':<" . 

,DECISIONS OF THIS'COURTAND.OT<H;E:R.;:.··; 
DI5TR.-r'C:rCOURTS or APPEAL .. ' . ':,. 

The District Court of·Appea.l 

the Judgment against the. 'Defendant, 5T. 

held":, 

"'Because the.' f~ct that the: hospital ,: '" 
fa:tledto~heck the.Qomponents .'p.fore" 

'sUl:geryconstituted auobvious:breach. i
:\,' 

.of duty and , b.ecause ofastnaller, fembta! 
. component than whatwas':i'dEialfor·fhe .. ' . 
patient may havecQutributedtottte ... 
ultimate failure of'tIie operat;t,.Qn·~ the: 
triaL court:-d'j.d not errinf;ienYiq-g.. .. 
ST. MARY' S/motiOtlfor directivE!:;:~e.t:ttt~t.:'~ 
[blphas is 5uPP'~:Led}'". ." " ", i>{•. ,:""" 

The District Court of App'ea~ ~oPinion.. ~'is;:·fti ;~,,~;J.-, :"" .~.. n:::;..'j~"".;., ..";,, 

direct and expres,s conflict. witb~::f~;{t~~t.;~iri';}. 
Gooding v. Urliversity Hosp: B+dg.,.iliJ~·.,,~t,.4S."~()~d;.,'(l~· "::;,{~~ 

::::l~:~a~i::8~~~. D~:t~:C:;;~h::·.:fj;~~~~jf~~aa,?;~f!: 
5ecQildDi~triceinGreene·v.FJ,.ewellin'g':/\3'6:6':"$p~;.,;2d777':'<:~·.~',"*"<::.. :;:f!!."""'" 

. ''''.' ,'"'- :',,;' ' . .!:/ :·'.::';.:'_-,"j~~;:l·< :\/ - ',,' >.",:- ,·'.:..\i~.:..~:,' 
>.• .'··;~~:,:·i-·~·: ;~-.'.(2d DCA'Fla. 1978)~ 

. . .' .'. ,"y':',':', .9. . ,."::.~::fr . 
In Gooding' Plainti~ff s E:f~'et't,w~th~'~Si~t:es tifief}t."'; 

, >. "" 'S,"! -< " ":. i~~·,.: :".<~~>~;/~__.,: ' ~ ,--- -; 

that the inacti~n ·of the, Em8~gen¢f'RoO~ st.~f ~~¥~ted: 
JI" ~ '"!~' • ~ i!:" r--,,'l'., 4 4~' l' ~~"/',.. :~J., ~'i . J,\ . ../-... 'I~' , 

accep'~~d :·nt~·~li'c~]j~·,g'i~nJa:~td~ ·"~~f!'/t>W;\i\'t1t.?.f' s <'~J¢l>ert . 
'.~i~ .. $;~ ... f~ ~"''''~\''\''',,/~ rt'~"-r~~:~~" (~.~~ ../".....J. ~\.."~~lI;::1"" ~ 

... ~ "~' ,I; " -'i\" .,.~ .... " ," .,', ""'" ~-. _',".', _";:,: . /.. ,~ 

witness, however; failedt:otest~fy.tha:~ i?ll1I1~9.i:~t!~;,· .c" 

. (',':: '; i l~ittr;, '• .; .. t";"~j' tl(")\· ·"·.i··:;:<·;~~i ·.·..~·Li:~·;H:·;:, 
d iagpos i,p ,a~d ;£tir~y .', more ,1 iRe JiY~than·RJot.wo.ulg.¢~~,v~.,:.:;:'./'.,' 

enab~;~,~. Ge't~~"f tf ~;ViV~; f;i\.:~:'f'l,i~l.L'C. ~p":~M~~;: 
.,.<, 

.:� 



e .. '-"J 

'1" .;'. 

holding th~ Dj.strict· Court' s ,re~er'S~l .of-theti-ial.court~,l~;:,:';· 

denial of a .motion forDir~ci V~r~ict>; ,thi~~;>i,~ti~t<hel4.'~;:H~~·:·:~· 
"The Plaiht:i'ffttiust show t~~t't~, inj~~y tilotr~ti~~,:tkely·;ih~~·'>Il;'.;';..';."::'_ 

~ , . . .: .. '" _~,. _ .. ,~t_: ._,.,_'::':'_~:".·.r' "."_'.,. .," -~~',." .,,' ,~,.:_~".,~(.,_" ::;~':-~<';::_ 

not 'resulted from the Defend~nt;~,i.'>Aegl'igenCein' ordei::'eo::<·'te· 
':. . .. .' . - '" .<; ,.,': : ~:~ ":. _. t'~,::" .. ' . ,: . ' .' ;", ~r<'<-)";:~~'L' .I, 

establis,h .Ci Jury question pn approximate c~use." ,ld.\.a.tZ::i~)if 
. ",.- -. ':.:<. -:'·~·'F ,~ ~, 

1020. 

:e,' 
.' . -', :.~";: ;: -: . 

· iithe possibili'fies are at best eve.nly·balanced; 
/~ 

· :the dl,lt.Y of the Court to. direct a verdict"for.,thee 
,Id. at 1018. The' Fo'utth Di$t~f,~t CoU'rt 
~. ,._¥~:". 

ho l'ding 'thst thea,l;t~ged:~¢tiono!. :this ,qefen~Ilt.}Ra.!::.f.iave .~~ . 

.contrtbtited totlJ,e:tilt.-i~t~ f~il.ure':o.fthet;lainti·£f·~i:>:.{,';': .:,.~~e·' 
:.'- "::'.:, < ,_,'" ~~.'.. '1 

.surg~ry iSinsuf.ficie~.~;·· ,In sq~pl·a'~ng the. FQ'Q.t't'!l. 'P1sttict\' 
' .. " .•. ,:.,;~.,~,~";"',,~" 

Court ,ot' Appeal' followed' its 4.e.6ision. in:nawsot{,:-Y,.>Wee~~.th 

· 352 So. 2d 120Q·(4thDCA ,Fla.' 19,1S) . 'Th;",d~Ci~~~~ln'" <;'; ..:: 
-; , ','<: ",> ~-

Dawson, ho~ever'lilas e}ij)res~ly>re~iJ4iated~;,bythis.·~coui~:.'in .' 
• '1+ 

:,.Goocling. Id.·at, 1019. , . , ':"',. 

;

•

•.
,':'.~< :'1­
',:' 

· direct 

366 So'''~ •.·· •.·~d' 777 .(2dPCA,'1'a(19T9)~.::,.In(~,et3l1e,i;~,e'.~$~~"'~~ff.;.:le-'i' '. 

. . '.' .~ '., . . ..... '. . '. .>'" 'e:: i. "/":''':' :,<":it:.:·:.'~':~iy.,·n:~.,::~::'~\}:".': ~1::: 
~lai1ned that he had 10s,~·;1j:fS!~b,11j.t,y,t~:··'&,m~~1··:·iij'4,·:t~s·tz. ", " 

, . . '. i. :'. ' '/' "".;";'~J:2,'.'i ..~,";.; •. ,.. >;.}ff 

a result, of ana~t:~mQbil~;.acc:idhi:.. _,:~:Itf tiRbdJ'dttr~f'i¢~)~f: 

e court:;l,~r~~r,se~~~~\E~~~~~,~~)tt~t·tt"~~~i~I~, 
l .. ' "'( ~ "': f' ..t::... • I" .5,...i ....,,) .; -I . 

', 



;

"-," ;''''1­
.Jt;;. ',Po!(" ';'''';-'', " if., 

\",n'''~' i' ........-. ',,,.' ~"',:
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•� 

•� 

· .', 

e·· "',' 

."� 

•� 

the Court fptmdthat the "evidence� 

possibility of legal causation and� 

781. The possibility of causation was ,h¢ldby;'th~ Court', 
. . . ':'" '- '" . ,"." '.~, .',: ' ~. ' ~,:' .' 

insufficient to allow a' claimant' to 'recover. ~
 

Such is the case at bar. The District Court's� 

allows recovery for ,the~'possibility" that the actfoq~'(?:f
 

the Defe.ndantST.MARY' S:'c9ntributed to the ultimate,~;
 
, ..:..... ~" " . 
>;' . : :~.;'~ , ' 

failure of the knee replacement surgery.'� 

The expert testimony presented' concerning th,.~;"
 
. . '~. ­

negligence causing the injury to the Plaintiff was one, or� 
mOre a combination of three things:(l) too much bone� 

removed; (2) a too thin a plastic component (tibial) j,� 

or (3} too small a prosthesis (tibial ansifelIlo,ral).� 

Since the alle.ged' negligence of ST. MAR~ 'SHospital was';,:� 

its failure to check the size of the femoraleckponent� 
<...< 

thereby resultittgin amis--:match, there was no expert 
" .' .,< 

tes timony that the negl:tgeric~ of ST. MAllY is mo~~\Iirobah~'y 
",' ..... 

than not caused the injury.to the Plaintiff. -Assueh\.'3/( 

the decision 6f the District Court ofAppeat~,:;isji.tl. 

and expres s conflict with ,tllis co~t;':~L:de~isi~n:it:lGoS9.;in~­

v. ,Universit¥ Ho~pital, etc .,and:;·:~h~,:~ise·co~d.'~:~ic-t.·.-2',� 

Court,of Appeal decis1o~ inGreene.. ~.'"F.lew~lilri$:~:.'" y}� 
-,,'" >",...~/~",;, '.. , ,-,"j' ':,)' 

It should"be' notedtn:At:Lfi;ad~ft'iQn'to the ,','::{<:'
:,' ~.", -. .'_,'" '. "'- .':",'~ .:--'."-:~;'" . ",' "'.. " >';,~,',,;;' 

Petitio'ri for Discretionary Rev,t,elo\i, th¢:<'~~1::iti()neri Sl~;::j·:~:E.;<~"~ 

. MARY'S ,has also filed'~Notic~'>~!:'~p~'h':tn,,~e~~d'~~'~~' 
initialdecl~rin~0~ a." S~'a,~e~tat'l.1't~ ~invali,d? "Spec~~ii~,~il'Y, 

," ~, "'~j,~'j;;~{}{.,;:. :' , :'; ,~/:>f',,';;~;~t.. : 
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• 'CONCLUSION 

.' , , 

s i ttlat ions :decis~~i;l,S' 6ftheDi.Sf::ri.~,t, Courts, of,App:e<!ll, 
":0<. '. . -- , • ~" .~ :.<::. 'r\:" 

should be f,irl<lL.:~Wev~t', the decision of the Fourth(
.'<",-,. : '. 

.District Court.b:$'Afjp~~i in,thepr.es,ent litfgatid~"'ii 
,:' ,/<,," ..,' -'''.~';- ':: :~, .. ~_.'. - '" - .' , . : 

• 'clear ly con'tr,ary:t:&,~',{~p.4',expres s ly'in;doJ;1f).iq,t,;',Wi th 

de,c,isions of thi~:;,C;6Q.rttb~:',a simil;·~~~,is-sue.>r,1her~:eor~;" 
'the ,Supreme' C'ourt' ·'~·c'ting::.in its SU;::ViSlJry, cap~cit~ ,: / 

. . .. " . " .... . ~~ ~ 

shoiHd interject in,'this matte:r' to pre-serve :the unif-~I4ty'j 
, , . . , . :',.-' ~,' -""",': -': :'"" ' ,. 

-of legal principle ap.d decisions tl;lroughouf;;",,:th~" Stat'§i~):):f.:" 
. , , , ~ 

", ',Florida: 
'''.. ' 

.' ~ i" ~. ­

t:~.) ~~_ ~(__:. ~./ ,;,_.' 

.,,', ::.. 

• 

• .:, ::., 

..
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CEWtIFICA'l'EOF siRvICE' 
'" .'-;':·i'. ......•.... >..< ....• ;~;>'. ..,.,.\~,)~':': ..; 

. . IHEREBY>QERT:!FY tha.t .a,copy, of .~he \£4.)r~g~:i:llg·,,/ . 
. . .' . 'i '. . • . . .' ,'. . "- '" ... . '... ...C:{.,,- ',,).,-:::,;,:., 

Brieg of'Jurisdi~tion<was fut"nj.s·f\.(L,by·,ma'iJ. bP:;:'$,.'.19t;.}ltt~i~Y ..... ,. 
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