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POINT L' 

THE FOURTH DISTRICT,COURT'OF APPEAL 
ERRED IN HOLDING ,THE LIMITATION,JQF,' 
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Section 768.54. Florida Statutes, "which 

the obligation to pay any.judgment in exce$S o~:$lOO~.tfOP'~<O.O ., 

from the health care provider to' the Fu;nd,' i~>;C6~$titllt~{onal 
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Since there was no testimony t6 show: 

MARY'S HOSPITA;L had breached the sta'ndardof.ca.,re whi.cq' 
'", . ~. ~.':~'-~"~'/ 

"more l'ikely than" not" caused Plaint:~t~',·s lrljul'ie~;:'tfte·. 

Fourth District Court' g, op:Lnion' sh()ul~btr'i7.¢'ter-s·ed. " 
. '. -' ': ';f : '. -~J 

";. 

MARY I S HOSPITAL moved for a directedverli:t:~'t.based on the 
. <- , ;-"":. ~~ .. :,:}, ~." - . "'" 

Plaintiff~sfa:ilure to provenegligen~~ on :.the part o.f .. - ."'. .. ,"- . ...'..... . 
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t .. ' " " f ,f''''; ,~J-' r: _f" ,\ " , .,,' . '~.-,.~ I',! .-:.; ,;-,~ "c' ,_ I,. :.' _ ' '. ," 

uph~ld~ng!'>tkg~G'~d~~nt''~gain~'t·Sit'; .. ~~i~"·~li()sPITAL,~ ''the'~' 
. '':." 

Fof·t;~; p~ ~ ~rJ6?'h/ t9pr~ ~ f'PP~f!:L J?=l¢9~~a,c~tl;:, 
the "~9re li~ely. t,pa!f.1[\p't;;.'..sta.n1a;I:"d., ", 
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A.RGUMENT' . 

. POI~ I'· 

.'The Fourth. Dtstri:~t','iri;'hQ~d{ng: t1;i<iPS~Ct ion. 7&:8'. 
• ,.~ ,~. ,': : •. :,":.' :.',,' ,""I. :-:~.. ' - ',., . ,:,?;,.:: 

" ' , ,-/:. '. '.' " , _, ',' , 0 " " •••• : ,_' 

54 (2) (b) was unconstitutional and did not,:: impo~ea.limitat: ,.,' 
.' • ". ~ • 0 • • " " ."., ..' .,', .. .< _~" 

tiononPlalritiff's :r.ightto' ~avejti.d~ent:.ent~redfo}:'.-~1l~::'7',:. 
,,: • ,:-",: :' •• , ': "," :".: •• - - '0, ...,:~.::'~":': '~:, -,.,::~:""<'-'-'.~.>:: 

full amount ~:relied upon ":it~ ,priqr deCis)..ol1;~n·F1.orid.a.'M~dt~· 

Center, In~.,{·-\t.Von St~t'fni;,436, ~o.2d 10"22-. (Fla;"ith,DCA" 
. . 

198:3). ,The Supreme Coul;t:.:;~¢eritly,rev~r.seif..the'F()Urth<·,·; , 
-..,'-. "",' . ".,', /: 

District's opinion, ari:d,sjreCi:fica.!.ly' upheld the c~~~~·tutioh 

ality of this provision.;';: "See Florida Medical Centet,·c'I.ne~<~, 
" .. ,"". ..·.~~· .. 'i. ~., '". . "' <':ro'. . .' .' •....~..':"., ., j., 

Von'ptet;i.ni:l~." .\' .' "So. ~·;l4;:":t9:·,.F:LW·, 2~6 f:,ppinion fi1e4<May,:.6.~,.~.· 
" ·;'·t.. , .. ' . ~i' . ': ·(.'[e·,}!: J' r <>;;:., .' .....<,,:{.;~{::::.;~<~., ,_·.··:·"~:c.' 

1985'<(Fi~{. '1'985). Thus ,v the·~·Fourth District' ~ opitl~9~:··~ho.titd :'.i;;:::f:";·2:;~:;':;:;. 

b~"~:~~eTS~~a~t{lh~ ,'s~~ti9~y~i~i~~~{9nshould be. i~pd'~:~~:':On 
,,1;j<'t~ '" •., .••:~ -:~- .. .' ..... .. ~ l. .;~' ,"~'" ,1--.;.'~' ,'~ ,'i- ',,' ':,' ;," _ ,,:', ,';� 

j , " . 

Ph~.:i~t~ft' S /jU~gIIU~I}~.8:Stt.o SA'; lJf\R)\",' $.,c,HOSPITAL ... 
~..,: .~~ "', ~;:/'~,~ .t~,. '. ' .: i -.~! ~"'. ~ ';~:~\. ~.\ a·....:·, , 

POINT II 
-:; . 

Plaintiff argu~s that ST. MARY'S I:IOS:PI'rAL'never ,,-' ,'., ~~·>~ ..t·o::,. 

raised in the t.rial pourt: Plaintiff 's fa.i1.Uf~:;'b~/Frq;,,~..>:."~~~· 
the Hospitalts negligence "more likely than n~t:ft; C$.u.~·~~·;,,: 
injury to Pla:Lnt1ff. ST. 

directed vetdici·t.'basedotl'.P1aintiff 's failure. to pres~~.;;~.\: 
. .':' .'. .' . .' . .' .,.,<." .,'. »:~;.; 

expert testimony as.: 'to' the Hospital's negligenGe w~is~~T" . 

led· to Plaihtiff'~~!1j,U;ies. rheFOu,th~ist;)i"i~t:~~:.'£: 'n,..,""." 

of>Appea1, in. upholainf,~.he··judgment .ag~i1:tst,'~lr~;~{~!:;' .. ' 
... .- ,..," ". ° ::'; /: '::( "'" ' " " , ' ~:: " '. " ,,~o '/~.~~~~" ':," .' ' '~~~':~.:,<~?~~~~:~:':~~~::~;~,~ ;'-1}: ~~~ '?If':";;~"'., .< c."':' 

HOSP'ITAL, considered'thecatiSationissuE!:c,·and ;f9#nd:·t'h.~~;;~:t?::;~~, ......f>....... ,,, ..;j',.,'.,.,,
. ..... ... ..' \, '. .....~, ·/'tF'.:.u~.~:::;0A~';;i;,~·,."/1l, .~~t;t~·::::t 

the Hosp'ita1 's obV'iotis breach ,of duty mayfta;ve-"·"'·'ii'J;.".i':;. 

... . C:":~'ijJt~:~"~~'D'"'''''.,''' 



.~." ....:", .. to::, : 
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.: ....'.~ 

contributed to Plaintiff'sd.amag'e.s. 

Plainti·ff. a:,tgue~~umerous' d¢.cisfons; recognizitJ;I:':';; ." .' 

certain exceptions to tlt~\,p'rop'os'it.-ionthat·.~:,patient~ti~~?<'.' 
. ': '-,~' 

· produce expert testimony in order to 2~eat~:,:an~.~ssue>;:f,~:r.. 
, ':,'.' , ",' 

the jury in a medical negligeric:e <.::ase. TheJe'::~Jtc~kti9ri~,~ie 

inapl'licali1c.to .tli~ faCtsofitbel#sta;;tca~tifhe tllr'!~tp· 
purported bases~:for the inStab:L~ity of Pla~t.t,t:.if£'.~.$ kne·e • 

.'/»~~, .,' >:' 

according to Plaintiff' sown ex:perts, dpp.Qt,.:;i¢!-~#~~{,·tP· 
. . ..' .'. . . . ..' .•,. ." .' ;....:.; <~:::f,t::.;i;i, >:. 

common knowledge 'nor n.egligertt administratJp.n 9~;:}~-

approved meciicai treatm~nt.Th~s, th·er~.·:~~:~t.:~~\.:~i·~~ti.~~iJ<:·' 

:::::::::~:::~~:~:::::e:~·.::~t:':u::::t:~'~;i~:o~~III':':;'7•..• " 

''; 

hi"s injury "more likely" than' not" resulted .. fr9m:;ST~ .MAi¥;;s'·}<:4J!><)~!~' 

·HOSPITAL'S, negl.igence,but argues that the b~:;J~n~~s"l1le'~):::'i::' 
While Dr. Volztestifled;·.thatth~aligrl1Uel1t..O~cthe·'*~p·~~~~~. 

. '". "'.' .'. 7 . '. ',' . .. ~ .·'}f~.-~·~~'·">.' ',."'".. 

's" •.•. '. . . 
parts was gross~y unsat1.;sfa¢torYtp:JZ·~ Volz.~i$),pini9n .wa~. ....;;. 

that either too much bon~.was remo:ved, or nqta 'thick:enougn::; '. 
• • ,.' , .' • ',' '. '. c ;'" '. ..; • • ': '. <:_~' •.;~:" .: 

ptastic tibial c~mpon~mt,' was'ins~rteq.· He'.Aid.·np~tes.ti£:y 'Ir.·':.i:t:::~t~5~;'}' 
~ . " 

tha.t the alleged 1l1i..smatcl:) "more likely than: .not"cau~edtJle/·: 

surgica.l. failur~,:: fsee:Plai~.tiff's 'AA'::il-l~~nd' St.... ·~·.~ary··:s··;i;~ 
A-8~ 16) . While;J)r . Pe'ttytestified<that theprosthes!sws.s:

:' ,"~ -~". -.:'?;:" '.:' "';'" ,,",-- "~'~"'>'~:;",.:~ '.:-',:' ',' ,~.~:.,_.. -::~.. , , ...<.~..~.> 

.too'; .. smallorthat too. 11lucb bone was'removed{he did not·;..:,::. 
· . .' .., " .•.. .. <. . . ' :',.':" '. . "f~:·:::~r./!:·?: 
.testify that.therewa$ ·ami$1Ilatch.,that n moX'elikely.. 1:,n:~;;,..n¢:*. 

. . ". ;.' "". .' .' : .. .' .•.• < ' . •...•.... . . . .•...... }:..~.".;. 
causedPlaintiff~·s.:inst~b~lity~; .' ··(SeEL:.St~',~a.~¥ i:~. >Ai"Z)Ji"·!!.y: . 

•- '''.' -~ ~.:-",- ../;~~):_';-.,.@ ,'«:,;;:'. -, '. -,':, , -:;..,.:,::":;,,: 
'" i \:-~(,~,.~;;,.,':"':~ . 
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.' 
. Moreover, both expertspla~ed'uitim~tE! "r~~ponsibiiity).l1l,9n . ' 

, 

, th~' o,p~r~t:1n~sur~7:i:>~'~:j,'$:'~cf·~1~rl\.eitf.~:'\¥,i~~.~dth8.t :~t~f::;~'~\':" 
;.. ::.", .. ' '" :i'::.~·"· '," i~. ;~:,~ "~.' J;',..'~.''I!' ,j;'} : f·•./',·."'f~.:~~j.t~./i':" - ,:'",. ~:,-~;-... ,:-.-.:, .. ", 

,MARY'S HOSPI'lkLvtas' rtegl:±'gertt,"'in'suliply1ng' ;the 'PlaiIJ:t.iIf',,' " 
• ' . ' ' " -.~_ ': ", ... , • • • , • 'l.'_~-_ ".,". " 

• '" - ~ .'~ ~.~ 'j 

W;it.h(;4~~t1~~,;pt.osth~'8t~;fem6f4l'·aomF.onept of a'siz~6ther<..} .:,:,} -,1 _,; f .'~" ;"" f ~_ , ~~ \';' f~~ , ii- ; ". : "i ':-~. ,:$, r , ".~ .,;, '," ",",'<;' -,' /. ".- _' ':." . -", 

thanreques'ted by the physician, Plaintiff ,fa:i.l~d t.o 
.,,,: "_?__ ~ ':~., . ~J ~"'''-'. '>t" "'>" "":~: ,(:'. ~. ,-.> t':' ::~. ",.:""::-,,,"':'," ....., ; 

est'abli'§h' ne'gl'i'gehcE! d'rl ;St. P1AR¥"S iHOSPITl\L.:jhtCh 
. ;'~~~Jf.~~}y:;:< " 

likely than not" caused Plaintiff's injurie,~.,' 
:" ~. 

", " 

.. ~ .' . 



.'CONCLUS'lON.. \'}~!:;'i>,>. 
l"·'·;-~·"~··~' ~ ... , "-;',~:;>:1;-"~"'" 

The Fourth I)'istric+:!'s.hoi'4ing th~~\~e'ctiorl'7'6~~.f '" 

54, )16ridaStatutes is unconstitut,id~ar,sh6U'id'b~~r~~e~~~~;:< . 
- ' . .'.. -". - ,,', ",-. ~ . ..' ... - ~ '" ': ", ., . , "'. 

_ , ' ," " .. '., ' " , , ' , . ...-. , ' ,_,'"i: ': - _ ',' , , . " - ~:': ' • ,' ~ 

in accord with the Supreme Court'· s "rece;nt d~CisionAn.~,\.~ 
or .::.~, 

. Florida Medical~en\ter;n.ne .~.:"v,i':Yo'h~t;~tiri~,sup·ra·. 
Co,'"~ '. '.. ',".:,' ,'Le', )~ "-'J ;.'/J:'~": ',:. '.' ,': .... .,.: 
.... Since ther~" is'''no;'eV'ideric~:f''e~ri::abli8hingnegligenC:61 

on.~',th¢ pa'r;t: '~~.' S~'i~" ,. MAJ,T l ~":!C1pP(rFAF;~~\ch J''mor'~'li~~~y''1~ah'' 
1- ' " '.(~. - - ,I, .,- • -.: "_'.''''' .J i: .. -'f 

not" resulted in Plaintiff's injur'y; the, Fourth Dis,tricti· 
..;~ "' ~.~'.'" -'.PC'" ',., r' {v:-~, :~. ~'v~~:',"'h::' " ,,-,.- : ~ 

cotirt' 6f Appeal' dpihi6n' should I])'e ~'e~~rEied and judgmen.,t, ; 

entered in favor of ST. MARY'S HOSPITA,L. 

, RespeetfullY$'llbntitted";' 

ROSEMARY COON'EY' 

'. '-~i-



I'., 

~ . :. 
"

',,-"')<: ,.;;,," 

I ;HEREBY CERTTFy.,t:hcit.� corre.c:tcc9Pl.:i.~t:;,:. 

the" £()regoiri.g has beerit~~nished bY;jn~il.thiS'·Tlth~da;'~;~~:\:~f:' 
J4ne, . 1985 to; . RICHARD;B~"·'·d()~LI~J')'J~.,Q·.)·:D~~~r~~~·~·':<,~<.:.\ 

'. . '.. . . . .'. •'.'1 <..< .'.', .<' . •. •.. . .... . ....•... '. " ::;'.,r? . 
Tal1ahas;·s·se,.·,Fl 32314; ROBERT .. ~.<:t{1.EI~;.·.~~~ Bi.scayt1~·T~~r;~ 

SUit~'24'OO, Mi~i~ FL • ·33131';~.: ~RTJ:N"FiA~AG~Nl P.i·.. ··1~i~~~ 
. '.' "........ . . . . '. .<, '. '. .' ..;;~ ·~;·~'.,;;·}·"ti ' 

E". ,W~$t,: IP.ax:mx~e~9h): F·L .. ·j34Al-2~/~~$ZOURL;<P .... :Q. i~~·;.'~4~~~;: 
/}::~ z~.. ',~~._.-.! -f. ~.' {~': ~/~~:r;_ :'-\'~-~ (:' l",~:.~ :~,~~ .~ ,>''! ~;' \{ ,;~, ..~'-;t'/f.~:\,:I·~,it~},~· ", -''''::-'.:- . '","" ._,;':~',:' ,',., .--:" :c,' ._:{~ ,.~:~:~<~>.>~";~<~-;~~,';', 
~es t' Paltn'B~ach~,. F'L' ." 33402 i.. 1VtlcHA:ltL·n~IS ,:-1655 Jr<i1m·B~:ic1\,~\;. 

. . .., .... '.. . .... . '.. '. .... . ........;' ...., . .: ..;,,:,'tS,:·~··~ 
i\ilc~s; '~·ii1.e"a.ttfi [Wes1i;Pa;tt.;.1(BeAdlit;.Ft,U 83401; 'KOClIA &:,,:,}t~?fi 

.,; '. 'I,. i·.·· ':r. ~ ,n< ' , :>: ·'·L', L J (: 'i'" ···.. .... ·'0.: f'.,..~:: 

HOUSTON, P.A., P. 0 .. :SoX:1427,Westralm.',Bea~h, FL:' 3340.2 . " 
~""; i:'~"- ._'" ,,/' f':-,_" -~ '·"l··)';··~j:·.':·,ij,~_~i __j ,,,('~ .:.:, -~ J;,,:': <.~' "', ,~.':- " '-.- ~ . . 

.anli ~EDl-1A L. ;dAiUS6/ i6t51/Fo~u~ Plice~"'suj.t~'~::4B, W~s·tj·rai~ 
.•:< ,. • ' .- . ~ ,-~' <. " .'. 

. Beach, F1 33401 . 

..� PAXTON "CROW, &l~RAGG~ 
Barristers ':Bui:J,.ding . '. 
1615, Forum Place , SuiteSOn', 
West Palm, Beach, Florida::C, ,'!3).~Ql/·': 
(305)684-2.~21 " ..•. ,:~<:., 

, .'" ..~ 

",-.:;

.-6


