IN THE SUPREME COURT OF FLORIDA

THE FLORIDA BAR, RE:

Petition to Amend Florida Bar Integration CASE NO.
Rule, article XI, Rule 11.02(4)(e)

(Unidentifiable Trust Fund Accumulations),

Rule 11.08(5) and (6) (Resignation),Rule 11.11(9)
(Reinstatement), and Rule 11.04(7) (Review P I L

of Grievance Committee Action by Designated

Reviewer) SID J. WHITE
AUG 16 WM
PETITION CLERK, SUPREME COURT:
By.
Cihitelf Deguuity Cliegi

The Board of Governors of The Florida Bar, pursuant to
Florida Bar Integration Rule, article XIII, files this petitioh and

says:

1. Pursuant to article V, Section 15, Florida Constitution,

this Court has jurisdiction over this matter.

2. Florida Bar Integration Rule Bylaws, article XIII,
Section 1, requires the Board of Governors to "...make a continuous
study of the Integration Rule..." and recommend desirable

improvements to the Supreme Court of Florida.

3. The Board of Governors of The Florida Bar, at its
May 1984 meeting, voted to recommend to this Court adoption of
amendments to Florida Bar Integration Rule, article XI,
Rules 11.02(4)(e), 11.08(5), 11.08(6), 11.11(9) and 11.04(7). These
amendments also require amendment of the restatement of the
Integration Rule pending before this Court in Case No. 65,197

("Rules Regulating The Florida Bar").

4.(a) The proposed amendment to Florida Bar Integration Rule,
article XI, Rule 11.02(4)(e) ("Rules Regulating The Florida Bar",

Section 5-1.1(e)), is as follows:



(e) Unidentifiable Trust Fund Accumulations and Trust Funds

Held for Missing Owners. When an attorney's trust account

contains an unidentifiable accumulation of trust funds or
property, or trust funds or property for missing owners, such
funds or property shall be so designated. Diligent search
and inguiry shall then be made by the attorney to determine
the beneficial owner of any unidentifiable accumulation or
the address of any missing owner. If the beneficial owner of
an unidentified accumulation is determined, the funds shall
be properly identified as his trust property. If a missing
beneficial owner is located, the trust funds or property
shall be paid over or delivered to the beneficial owner if he
is then entitled to receive the same. Trust funds and
property which remain unidentifiable and funds or property
which are held for missing owners after being designated as
such shall may, after diligent search and inquiry fails to
identify the beneficial owner or owner's address, be disposed
of be reported to The Flerida Bar with a reguest that The
Florida Bar accept such money or property and hold the same
in trust for the missing er unidentified owners and for
ultimate dispesitien as provided in Chapter 717, Florida
Statutes. £ The Florida Bar deelines o aeeept the subjeet
moRrey or property then within ene year after the money or
preoperty is designated as an unidentified accumulatien or
Mbeing held for missing oewners the atteorney shall petition the
eirewnit eourt for deelaratien of abandened preperty as
previded in Seetien 717131 Flerida Statutes; and serve @
eopy ef the petition en The Fleorida Bar~

Proposed "Rules Regulating The Florida Bar," Section 5-1.1(e) must

be amended as follows:

5-1.1(e) Unidentifiable trust fund accumulations and trust

funds held for missing owners. When an attorney's trust

account contains an unidentifiable accumulation of trust
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funds or property, or trust funds or property held for
missing owners, such funds or property shall be so
designated. Diligent search and inquiry shall then be made
by the attorney to determine the beneficial owner of any
unidentifiable accumulation or the address of any missing
owner. If the beneficial owner of an unidentified
accumulation is determined, the funds shall be properly
identified as his trust property. If a missing beneficial
owner is located, the funds or property shall be paid over or

delivered to the beneficial benefieiary owner if he is then

entitled to receive the same. Trust funds and property which
remain unidentifiable and funds or property which are held
for missing owners after being designated as such shall may,
after diligent search and inquiry fails to identify the
beneficial owner or owner's address, be disposed of be
reported to The Florida Bar with a reguest that The Flerida
Bar aceept such money eor preoperty and hold the same in trust
fer the missing or unidentified owners and for ultimate
diespositien as provided in Chapter 717, Florida Statutes. £
The Florida Bar deelines te aceept the subjeet money or
property; then within one year after the money or property is
designated as an unidentified accumulation or being held feor
misgsing owners the atterney shall petitieon the eireuirt eourk
for deelaration of abandoned property as provided in Seetien
FH=3131+ Flerida Statutes; and shall serve a copy of the
petition on The Fleorida Bar+

(b) These proposed amendments remove the provision of the

current rule which authorizes a member of The Florida Bar to report

unidentified or unclaimed trust deposits to The Florida Bar and

request that the Bar accept the same, prior to proceeding under

Chapter 717, Florida Statutes, to receive judicial direction as to

the disposition of the accumulated funds. The Bar is currently

declining to accept control over all funds reported under the

existing rule. The reason for the Bar's declination is that the
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personnel and financial costs associated with a properly
administered program concerning these funds far outweighs the

resulting benefits.

Chapter 717, Florida Statutes, provides a fair and orderly process
for the disposition of abandoned property such as unidentified trust

fund accumulations.

5.(a) The proposed amendment to Florida Bar Integration
Rule, article XI, Rule 11.08(5) ("Rules Regulating The Florida Bar,"

Section 3-7.11(a)(4)), is as follows:

(5) If resignation is accepted under this rule, such
resignation shall serve to dismiss all pending disciplinary
cases. The resigned attorney may be &hern again admitted o

the Bar upen appliecation to and appreoval by the Board of
ceverners reinstated as a member of The Florida Bar in good

standing pursuant to Rule 11.11 and upon full compliance with

any conditions required by the judgment which granted the
leave to resign. A rejeetieon of such application may be
reviewed by petitien to Supreme Court—r

The proposed amendment also requires amendment of
Section 3-7.11(a)(4), "Rules Regulating The Florida Bar," as

follows:

(4) Dismissal of Pending Disciplinary Cases. If resignation

is accepted under this rule, such resignation shall serve to
dismiss all pending disciplinary cases. The resigned
attorney may be then again admitted teo the Bar upon
appitication to and apprevat by the Board reinstated as a

member of The Florida Bar in good standing pursuant to

Section 3-7.9, hereof and upon full compliance with any

conditions required by the judgment which granted leave to



resign. A rejeetieon of such applicatien may be reviewed by
petition to the Supreme Court.

(b) These proposed amendments conform the language of
current Florida Bar Integration Rule, article XI, Rule 11.08(5) to
that of Rule 11.11 and amends the proposed "Rules Regulating The
Florida Bar" to reflect consistency with the Integration Rule, both
now clearly stating that a resigned attorney is reinstated, not

readmitted, to Bar membership.

6. The proposed amendment to Florida Bar Integration Rule,
article XI, Rule 11.08(6) ("Rules Regulating The Florida Bar",

Section 3-7.9(m)), is as follows:

(6) In the case of a resignation submitted in connection with
a disciplinary action, nme readmissien appiieatien a petition

for reinstatement may not be filed until three years after

the date of Supreme Court order which accepted such
resignation or such additional time as the attorney may have
stated in his petition to resign, nor until all costs in
disciplinary cases that were dismissed because of the
resignation have been paid by the applicant for readmissien

reinstatement. If an attorney's petition to resign states

that it is without leave to apply for readmission

reinstatement permanently, such condition shall preclude any

readmissien reinstatement.

The proposed amendment to "Rules Regulating The Florida Bar",

Section 3-7.9(m) is as follows:

3-7.9(m) Reinstatement Readmissien. In the case of a

resignation submitted in connection with a disciplinary

action, no readmission applieatien petition for reinstatement

may be filed until three years after the date of the Supreme
Court order which accepted such resignation or such
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additional time as the attorney may have stated in a petition
to resign and not until all costs in disciplinary cases that
were dismissed because of resignation have been paid by the

applicant for readmissien reinstatement. If an attorney's

petition to resign states that it is without leave to apply

for readmissien reinstatement permanently, such condition

shall preclude any readmissien reinstatement.

(b) These proposed amendments conform the language of Florida
Bar Integration Rule, article XI, Rule 11.08(6) to that of
Rule 11.11 and make it clear that attorneys who resign their
membership in The Florida Bar when disciplinary charges are pending
must comply with reinstatement procedures provided under Rule 11.11.
Such proceedings will require a showing of rehabilitation, which is
necessary to provide assurance that the public will be adequately
protected against continued professional misconduct. These
amendments also require amendment to Section 3-7.9(m), "Rules
Regulating The Florida Bar", in order to conform that section with

the amendments to the Integration Rule.

7. The proposed amendment to Florida Bar Integration Rule,
article XI, Rules 11.11 and 11.11(9) (Sections 3-7.9(b) and

3-7.9(k), "Rules Regulating The Florida Bar"), are as follows:

An attorney who has been suspended or has resigned fer cause

pursuant to Rule 11.08 may be reinstated to membership in The

Florida Bar pursuant to this rule. The proceedings under
this rule are not applicable to suspension for nonpayment of

dues.

(9) Judgment. If the petitioner is found unfit to resume the
practice law, the petition shall be dismissed. If the
petitioner is found fit to resume the practice of law, the
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judgment shall reinstate him in The Florida Bar; provided,
however, that the judgment may make such reinstatement
conditional upon the making of partial or complete
restitution to parties harmed by the petitioner's misconduct

which led to the suspension or resignation of his membership

in The Florida Bar; and further provided, however, that if

suspension or resignation of petitioner has continued for

more than three years, the reinstatement may be conditioned
upon the furnishing of such proof of competency as may be
required by the Supreme Court, which proof may include
certification by the Florida Board of Bar Examiners of the
successful completion of an examination for admission to The
Florida Bar subsequent to the date of suspension or

resignation.

The proposed amendments to these sections of the Integration Rule

also require amendments to Sections 3-7.9(b) and 3-7.9(k), "Rules

Regulating The Florida Bar."

The proposed amendment to Section 3-7.9(b), "Rules Regulating The

Florida Bar," is as follows:

3-7.9(b) An attorney who has been suspended or has resigned

fer eause pursuant to Section 3-7.11 of these rules may be
reinstated to membership in The Florida Bar pursuant to this
rule. The proceedings under this rule are not applicable to

suspension for nonpayment of dues.

The proposed amendment to Section 3-7.9(k), "Rules Regulating The

Florida Bar," is as follows:

3-7.9(k) Judgment. If the petitioner is found unfit to
resume the practice of law the petition shall be dismissed.
If the petitioner is found fit to resume the practice of law,
the judgment shall reinstate him in The Florida Bar;
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provided, however, that the judgment may make such
reinstatement conditional upon the payment of all or part of
the costs of the proceeding, and upon the making of partial
or complete restitution to parties harmed by the petitioner's
misconduct which led to the petitioner's suspension or

resignation of membership in The Florida Bar; and further

provided, however, that if suspension or resignation of

petitioner has continued for more than three years, the
reinstatement may be conditioned upon the furnishing of such
proof of competency as may be required by the judgment in the
discretion of the Supreme Court, which proof may include
certification by the Florida Board of Bar Examiners of the
successful completion of an examination for admission to The
Florida Bar subsequent to the date of the suspension or

resignation.

(b) This amendment deletes the language "for cause" from the
applicability clause of Rule 11.11 of the Integration Rule and
identifies the specific rule which applies to resignations pending
disciplinary proceedings. This amendment also clarifies that
judgments, entering a ruling arising out of Rule 11.11 proceedings,
also include reinstatements following resignations under Rule 11.08.
Sections 3-7.9(b) and (k), "Rules Regulating The Florida Bar", are
also proposed to be amended to be consistent with the Integration

Rule.
8.(a) The proposed amendment to Florida Bar Integration
Rule, article XI, Section 11.04(7) (Section 3-7.4(b), "Rules

Regulating The Florida Bar"), is as follows:

(7) Review of grievance committee action by the designated

reviewer. A designated reviewer at any time may review the
actions of a grievance committee and shall review those
grievance committee actions referred to him in writing. If
the designated reviewer disagrees with the grievance
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committee action, he shall make a report and recommendation
to the Disciplinary Review Committee. In those matters
referred in writing, b¥ Bar headguarters staff eeunsel the

designated reviewer shall make the report and recommendations )+
e

within 21 days following the mailing date of theé%%%%%%EE;r——_Aiﬂ“

otherwise the grievance committee action shall stand.

The proposed amendment to Section 3-7.4(b), " Rules Regulating The

Florida Bar", is as follows:

3-7.4(b) Review by the Designated Reviewer. A designated

reviewer at any time may review the actions of a grievance
committee and shall review those grievance committee actions
referred to him in writing. If the designated reviewer
disagrees with the grievance committee action, the designated
reviewer shall make a report and recommendations to the
Disciplinary Review Committee. 1In those matters referred in
writing by staff eounsel the designated reviewer shall make
the report and recommendations within 21 days following the
mailing date of the referral,; otherwise the grievance

committee action shall stand.

(b) These proposed amendments make it clear that the duty of
the designated reviewer is to review only those actions of a
grievance committee referred to him in writing. It also makes it
clear that the designated reviewer has 21 days to report on those
matters referred to him in writing, regardless of the source of
referral. The 21-day limitation on review will avoid delay at this

level of processing of disciplinary cases.

9. The Florida Bar does not intend to file a brief in

support of this petition unless requested by the Court.



10. Pursuant to Florida Bar Integration Rule, article XIII,

this petition will be published in the September 1, 1984 edition of

The Florida Bar News.

11. The Florida Bar requests that the proposed amendments

set forth hereinabove be considered in conjunction with "“Rules

Regulating The Florida Bar" pending before this Court in case

number 65,197.

0/ 155 d

WHEREFORE, The Florida Bar prays the Court will enter an

order approving the amendments as set forth above.

Gerald F. Richman

President

The Florida Bar

One Biscayne Tower, 25th Floor
Two South Biscayne Boulevard
Miami, Florida 33131
(305)377-0241

John F. Harkness, Jr.
Executive Director

The Florida Bar
Tallahassee, Florida 32301
(904)222-5286

John A. Boggs

Director of Lawyer Regulation
The Florida Bar

Tallahassee, Florida 32301
(904)222-5286
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Respectfully submitted,

Patrick G. Emmanuel
President-elect

The Florida Bar

Post Office Drawer 1271
Pensacola, Florida 32596

John T. Berry

Staff Counsel

The Florida Bar
Tallahassee, Florida 32301
(904)222-5286

Phyllis Shampanier, Chairperson

Integration Rule and Bylaws Committee

Financial Federal Building
407 Lincoln Road
Miami Beach, Florida
(305)538-2531

33139

Egecutive Director



