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ISSUE 

• 
IN REPLY TO THE STATE AND IN SUPPORT OF 
THE CONTENTION THAT THE STATUTORY 
PRESUMPTION SET FORTH IN SECTION 810.07 
IS INAPPLICABLE ON ITS FACE TO A CHARGE 
OF ATTEMPTED BURGLARY. 

Respondent appears to be interjecting a related but 

totally irrelevant issue into the case at bar. This interloper 

is the current conflict of authority on the issue presented in 

Frederick y. State, 451 So.2d 1066 (Fla. 5th DCA 1984) (conflict 

certified and presently awaiting decision in Frederick v. State, 

Case No. 65,534.) The intruding issue relates to the state 

choosing to specify the intended offense during the course of a 

burglary and the state1s reliance upon the statutory presumption 

of Section 810.07 regarding stealthful entry. This Court should 

focus upon the certified question from the Fifth District Court 

• 
of Appeal in resolving the case at hand. Once again, Petitioner 
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• asserts that State v. Waters, 436 So.2d 66 (Fla. 1983) answered 

this question in holding that Section 810.07 is inapplicable on 

its face because here the charge was attempted burglary rather 

than burglary. (Emphasis Added). This Court should answer the 

certified question in the negative • 
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CONCLUSION 

Based upon the foregoing cases, authorities and poli

cies cited herein and in the initial brief on the merits, Peti

tioner respectfully prays that this Honorable Court reverse the 

decision of the District Court of Appeal of the State of Florida, 

Fifth District. 

Respectfully sUbmitted, 

JAMES B. GIBSON 
PUBLIC DEFENDER 
SEVENTH JUDICIAL CIRCUIT 
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