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.'� ISSUE' ON APPE1\L ...' 

,'.......� 

I • WHETHER THE INSURANCE COVERAGE' CFTRE 
-;� LESSOR OFA MOTOR VEHICLE, IN,:" Tut,'ABSENGE, 

OF A WRITTEN LEA$E, IS PRlMARY,POR THE ," ' 
LIMITS OF LIABIL!TY AFFORDED ,THE ':LES$OR 
OR IS PRIMARY FOR THE LTMITS;,\OFLtABI:r..,IT¥ 
REQUIRED BY THE FINANC~ALRES~f;jS IB ILITY":: '::' 

LAW..� .... ••. .... .. ;;:;?;~~~ 
11.·, WHETHER GROUNDS OR~ OBJECTIONS CONCERNING; ":;::~;;" 

" AN AWARD OF ATT0.1U4:E'{.FEES ,NOT TIMELY ',,;<~r ,'" 
, RAISED AND RULED'.·UpGN'.BY)rHETRIAL COU~T' 
'MAY BE RAISED FOR THE'FIRST Tum 'IN T.HE~' 

APPELLATE COURT. 
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I..� wHETHER TH:E'INstH~AN~E,rCOVERAGE'OFTHE ' .. ' .. 
LESSQR OF"A MOTOR V~1l~tE1 tN THltABSEN'C~<i.. ' 
OF.A':WRITTEN ..·LEASE,,·:tS:.;PRIMARY.·l1()R Tl:t~;':~yl~:',~'. 
LlMITSOF L lABIL·ITYAFFORDEOTHE LE.S . ' 'S:'~<,,:·.: 
OK IS:PRlMARY.FO~}rHE~tnU:TS;OF·.J,';IABit;.~':?: ..... 
REQUIRED';BY THE \F1N,AN,C:~M.2'.RtSPONSIBl1l1,~:<'.;·::;:: .' 
,LAW. ' .': ?~~~J>'!.~~;:{'\'~.;t: ,W\;:;~~~:': '~;'!:''-;~~; 

.� . ~'. ~,: .... '~; '," ...,,,-, : .:", 

.Florid~a-GoIt1mon lawr;egugni.zks th~~ ..a::.mot~r, J~h~9:~~~~;~%~:" . 
'.. . ;. .,... .." .' .':',:? .' •. ',<>:;,,;':; .' ..',:,.:<c~:;.'·:,>rl:S':'::?i~.'
 

oWne;who has prim~ry resp'onsibi~:ttf fo~, dam~~,~"ca~~~~~"~')
 
" '. . '; ",::,.,/..:,:~,~':".,<,' " . <, ",.,:, .' ~ ,'" .::.':i~>:': ?-~/<l< ..: ",' "',:'-:~'~<::~}'l~:"~i~','~':-:':-i:;:,~
:"'_'. • 

a. result: .of the'>h~gligentuse'o:f:;thevehiel.e..~;~:d:J,,1~·~"tt):.,··:~};II,..-".':'.,'i<,~ ..<,:,' 

..only.·vicarihusl~.,;iab:l¢ <;0:" i~t,'lfj,e, .. ·... i:;r~~b:t~"]~~'~~:n. f::;"::""';i":Cl.~ 
indem~ificatiQp'.f¥ol1l'the.l1egrigentopera:tQ;:~~'; Ho.w,¥~~~,;~':t:ft;;<
 

.' ., .. '. .'. '. ..>,;:,'. .••• .•. . '" ·:,,·('fr,~,,· '."::0':~f./,;j; ':-." .'� 
Sect:iori.62} . 7263.)Flb.ridaStatute~~,modifi.~:d.;:·the' (:Q_1$ , :'.� 

", '.. ......, .... ,'. . . "::'," ". f .',',;.,:;\;;.'~(.:":"''-~:::''-':
 
law.and requiiet:i that the insurance .cover.;i·J!~:i?:,~l~~~k·,
 

" .', .'~: <.::) I'" , ...' .': -;~-: ;'",.:.,: . .:.~ ,':;\/:4"."i;>f··:'·,h.:::"~~:/:>~
 
ofa m(j't:o't vehj.~1:e.: i'n t;:1;i'e absenee of~' 'W~1:et;e'n: le.~e·,,~g~:~:~:;
 

t,': 'I~;' ,-.: " . ':.,"" < ..;, j:::t '. . •.~
,'.' ··.,.......:'.,,;S,"'·~it~ ~t:~i1;'::
 
primary. While the lessor. is only required 't(""'Pr()v1de';1:;'~.;:";,,;,.:.
 

.: .,..... ' , ", ~. ,. ". . •. " ',' . . . , '",¢::,/":(,� 
li~1>i;ti1;Y1 tdv,e\"cig~whidlcpmpliesw~tit~. t;he'i.~#~tit~~.req;U:ht:~;';,
 

" ~~ <� • " ."'j'::~~~~~~~, :~t "t·" :' ~ ;":';:::;:' '·,i>,.~;;:~~<' :'i .� 
ments of ..the "Fl.oFida fi·nancial t::.h~:· , '�1:e-sp:ens4.b.ilitY':':i~~·;~·

. -:.. :,.,.' , . ' ,\i. :,' ::~•.') ~. ".' . ;:;f'·:~:':", '<:',;·,·;h~.':~,~'·c .•"·· ,� 
lessor may choose higher coverage.' Int:he'.};~~.s:.~:>at·:b8:r;.t-he
 

. less~t·· did not contract inwriti~g;':or ,~ut.~d~;·'~la:~e.~~:~~':';:· 
'. '. .. :: ..:~,... . .. ," . ,:.,';{;-~'� " 

notice so as to shift the. bur<;len 6fl01:;$ frotfr· ·the l~sts'<.;r. 

. or so a~ to allow for thi>~ight ,of . inde~n7fi~t€~~!"'\'~~~: 
over, the less~ei~ a pePnissiveuser and'ari:irtsi1re4(:~~er, 

:::� ~:::::' :sP;::::~y ·:::s:h:n:::~::e b;a:::h:~i:~;r~I,~, 
by the lessor;' :in the absence of compliancew'ith the.,\;"· ,;ft;j";',2·,1~(:':'j.j: 

statutory method6f shifting the +oss. Therefore, 
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';conti-a~y «~o<R~';e9,Tild,enf~' argu,rne~;<;)'Sectio~ 
, .-' '. .' .:'~-~~,': ::~~~P\~':- ';.;,-', .:: 

not, ~l'0vide tha,tt<}':iP< thEa <apsenc~ of a' writt~nleas~<. ,the 
i;<~~,';," f; ~f ~'" ",', " ,"', , ,,'. , ' ,,', <,,' 

lessor" is<not<r~<q~.irec.i>to,provide :pI:im~y protection' for 
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le~~~e'.b~yo~ddi~ ,minimUm st.atutory requiteiiten,t s"·when 
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:. when~rgued. ~p :l;>t·~ef~:i,may be stricke,n~ T~~~ef?t:e""~:::'i,; 
' ..._ • ,. - : : •• "" ", ~.., • :: _.' • :.::. <' .,"", . ."> • ", : ~. :/~.=;~~~~~ .. to';," J' 

ResJ)Q,hdents ',,: aq~iiUi.~tlt~gafn'8t' the ',prbpiiIe#Y':';~l ' 
. ..,' , .' . . . :.1 :. . ',l~ ", .: '.' .:. - •• ' '~'. - -~. ::.:>~<, 

ofabtorney's fee.s'in dnit r~ga"fd':s~9uld 

'., \P~'~on:$tder~db>.' ',t~~s Court. ,',' 

I~:·~~~~tif~;ut~~ that die 

':entere:a:'tt~~,{S~a.:t'YJudgm~:ri~in f~~~:~:'oi p'e,t'i,t;ionerla,:;~:~;,\'" ':~( ':, 
, .... ' ....,",;: '.'-"~.'\ . <;.;/'.,': .. :.'~ ,_. ._. ',"" >. ;: ";' :.,:," ·:~~,:f~,~'· 

.~~'thi~sp~at .... t(.} ,ihe f;i;ndings' that'the :" in'suranc¢.. ~ov~ra' .� 

\frQ~~~~~~/~~tsorfaSPr1Dlary; that~~e.· ··rj~!<~~\
 
~eBBq-~pentJLess:<H:.' s .in,s~.e:r 'lhlda .duty to d,~fet1d ;.,<'·~:"~F::~;,f~.~';$:'~
 

.. .•. ,. ;md~ ~~~t .Re$p~n¥n~insu!;er ~uirto r~ i~~.~.,~,.-i~,::, '~:J,'.~_,J;(~
 
~7 :.', ,'~' 

.'. P~;ti.t'lo~erfi.e~s~~1 s insu.rer' for property d~~g~s;." Siri:C,¢ 
.T"/:~ . T' " ~ - ':~;'.i:;..y.'.;. . ... .~ ".. '::'" ~," .-.:;" "J" ..'. 

it wll-f?/:necessary'. to,)J.:tigat:e,: agaihs~ ,>~ 
. '.! .'. • t ::' .~ - . • . ' t. - .~.'. ~" <-4~ 
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~.:",' ,: ;,,~,\: . ..:::':.~; :"/~tri;z::");:"; . .. ".� 
. .. c· for.ce·:fln~')eff~ct.·tbthe::·6'~Cfpe .. clause· and die. remain:f.llg� , " :<~:~' ,..'~:~ .. ~" , ~':~.'" ..~/ 1: ~r', ,,::-' ',. ;~~. ". " ._ /. 

.P~.ovis:~.Qns>~t'};he le~sJjT''t s ~ifsurance 'policy. ·In tne,' 

'~$e> atb·at:t~·;·'$lh~e.::th~r~:>is~"no w~itten·:·l.e'~s'e, .tQ give". 
<, ••.... ,.' .i ••r:-;:;;... .' ·. ...;" ~ ," > .' . ':' .' . . .....:.) / . 

.;:~/:·'£9::r;~e and·e£·~~·f;·'JO piovi·sionsofthe:<Jp~t.ie$} ' 

.. ,_i·····..<.. >··::F~':p~ctive t~$~~bc~ poli'9~~s,·th~ insur.an;c~cov~r~g~ .. ~! 

:. ~ji~~iH:d~~·.,~~e l~~·s~~·.,.~h~~ld be'~~~mar~' to' th~'llm'it's"~~.:.. 
l{"api:~ity~ffo~dedtihe·le$sor·}~:~tThiSiSprecise]s' ~he 

.(Fia. 5th," 
. '.':. '. 

.,:-;". 

J.. ,,,, ' •. : " ' . . " . 

. 'la/f. L. VI. 117J,F.la. .:~ ;qJ:<ti.'*qA ·'1985»)' Op~p~~:nff'1ed.J~m~ary 
< ";, .. fl'·" :,':~1{,:'~" " /::~c. ",> :,~",.~!:: ...... " , ' ' _~'.. :. ;~'.,': ..•. , ..• : .....:,., .... :','; 

·~~"·198:.s~· as authbritat;j.ve.;;Ci-However ;~'~in thiscclse ,- 6h"e' Fif;-t,h 
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AllGUMENT':-',,; 

I L WRE'rHER GROONDSO~'~llJEcTI0~~ONCERNl~~;\i;;Ut/;i.{'£~:~*i~;::,?~)~j
AN AWARD. OF ATTORNEy'FE!S, NOTTTMEL'Y."<ic~)::'.,'i!;:JfJ' 

• -, • - " • ': - ',,' "'-" : _.:- _-, ,,' ,~_ _- .' . ,; ",: "..•, _'. .••• "1- " : ~_' :, ',' .:= ::,
.', RAISED AND RULED UPGN;BYTHE TRIA:~~.COUl.tW;~!~··'.:·~ 

MAY BE RAisEti'FOR:r:iIE~f~tkS'I"TnfE'Iit THE.~r'~~:~¥;~~; 
APPELLATE~e(}tJRt. . ".'"~\ '·A/2:~.~~{,:.::.:.;:. 

, .' .,., ••.•• , ',". ~ ':'. f~. ':>:<'C_~'~;>}t< 

.Respondentsa~gue ,'ro:r'~h~ first ..•. t}me, that·the.i~~'fk: 

.' '.:.'i .. . ,~ . " ~.~. _. . '.' "'.:' :, '" ... ·::~-:,.,·~:·-·-~:"y~t·,~>:·.>~~~.· .. 
of attorney's fees .by the .t1:."ial courtW€lS imp~op.erb~~4:::~;;;r .'. ';/(:;i:V··::'2·.:i'\ 

, ..',. " .'., '. ';. . '. .,<:,~~,'.;,,~~",.<' .'. 

upon the d~Ci~~~ri,·~'~/thec~~,~r:~.Di~tri,~,~.:court Of~pp~a~~*~>~" 
Argonaut .. Insur~mce,:CQ~panyv~'~rYla~a. Ca,s~altY:CoD1P'at\t~~~'~~;f:f~;; ..� 

. .. ' ':i:. ' '. ..':>'•.... ",<", ", ."'. • ..•.. .> ,':.::.:.. '7;':: '� 
372.' SQ->2d 960 (Fla.' 3d DGA"1:979) ..:See,Respondent,s.~ .~;;(~~'.:' '.'� 

-" ' _,~. ,,~- - ". .:, .~;}!<,,:<~:,~~j;':"'- :-'·~,-,~~4t, ..~~~':t:~~~~;~~.~~:~",
 
to the Fourth Distri.,ctCour1:> of Appea.~.· ' The ¢t~te:',~:!~a,~·t::,~{;lb~·
 
. ,,_,: _- " _", ,.'~ ."~ ;-'~_" _ '" . -.-; ,_,' , ~::2~;~~~-~(:'~::"_ .. ~< ,.-.';:'~'*f.:.~~~~~::~>~:':'"
 

clearly holds that question~~,pGip.~~!,ground.$·orp,bjec~~:~;.{
 
. .' ", " "•• : • • •••• ' ,,". ":'";': . , ,-0' >< -';>-ti.~~~i~,!~·:,,;,~~-" 

not timely raised. and rule<f.upc)Jl{i6y·,',t;:he 1;rial·COUX"t..:ht~~;~;#~i;~:···J1 ·.....".. ·!,··.·.,'...i;- ... r. 

,. ' '. ,t', .C· '''':'/':\''': ..... ..... .'::'\.,~)'~}i\i'/,C'''mi,f!';:'''"~'''':;'''c.,; 
.be raised' for"t;h~.first.t:,:b1t~,onthE!/ap'pel;lit:e'cC?\J.·rt.;.·.··,\I~(l,,{J,"~; 

.: . ""'- '.;, _""-:<.~ . ~ .;":~ -",'" ,.. >.'~,<:~:_ ,",',:"', " .,-,<.Y"~ ",>'>:;..< <:" "", ·:.'~::r~_<f1/;:!X~:~..:'::- ::·',~ii:c:':;';;>;f.£~~~] 
the . duty ,of. the appellate courtto:·::Cori~it'l7·~:tie.~·~"p:t;tei~~";~4,t?:~~'~:· 

" points .raised ~n_th~' 'trial court. Ther:~f?l:;'~··.~:~¢'~:~··iJ.~#:~~·'·· 
for th~' ffr'st time bn' app~a+ ",sh~ula,b.~~ 4~~~~4:"te;'be W~'±~~C:li
 

. and strick~n wh~:>'~~{Odinri~fs }~"Mur;t~Y~?~!~i li~~'",;:y
 
.390'.So.2d 1222 (Fla. 4th DCA·J98l») B~y.'tlt"v~'g~ptnoot;.~~3·: .� 

.. .... . ..... ... ...~~~d .•D;.~.. :~~!); .rrilff~v •.• ·Endg'''~~:;~i~/T~~j£\"
 
.Awnitig 'S,ales ,.lpe,,'~ '98'S6,•.2d, 77' ·(Fla .. 195 7?i.~u~t;Et';rna1;.*~~t:<·.
 
:' ..•. . .. .•.. '.. . '. .'. ',;'. ';;~:, '.' .' . ..'i' • <:/:: '.' <, .......";;,::.;.,~; '::� 
.. Asso.ci~tJ9n di;Ma2:f:;l!nis ts" v.,-" St, Re'gis 'P$P!£" G9'.J.~·~·~~$:f.d':: 

- ~ j~.-" : '~,- --:., "., .~. .' ·t(· 'Y~'" :<'""'", '. -' .' '~''',~' .•: "., '. _. ~'~~~;/;':Ji~.~~~":" 

337 fFla.' 1st' DCA "19611)'.', 1.31 ~ So. 2d '29" unA.' 1st, DCA 196G,)f~: .:' 
, ..' •.•. . . . .'., .'. ',' ,.. -., . .,' I: ' 

Cert .. denJ, Ijff.·Sd.~2d 333.(Fi~~·1961); .Cowa~~\r~;w~st::BaiJ:·' .' 
. .' "',.".:. ~.. .", ", , " .,~ "\ y,:..;; , '. ...' " C'•. ' ':'~i ':"". . ,;' ; .' .:~<'('.;;<i:,.;.: 
.~each?)~·,~j~·d/~q;)(J1ittF.~~ft,·197;~:j\ /'Wh~.rJ~"i9}t~~~'.ts:no~~#tf.c':""'''fc:;:'f:i;!SD~·~jf''

. '>', ::"".: \, l ~'i /)',3{/ .. '-. ",.:::;; •. £,.,::;::,,1.' \f~.~· •. ,.'~;." .• ,.- ..." )~~'~;':-;:':.:;;l: 
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Condominiuin,A..ssoc 0' 319 So .2d 90 (Pla ; 3rd 'DCA<li;,I5-J .• ' ..C:'; be, . 

::::9~:~::: ::~::d:::r:a{:::~ea::::::::~~~:::~it~;\~~~": ~~~~ii.fj
 
... ' . "" •... ...•... '.. .·.'<."t··'·c, .... • .;.·;,::.. r';;:~~l}'>: .y-,,_':: .:,_,~'.",-? 
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Finally, under Section 57.105, Floridn Statutes,.. 
Petitioners would be entitled to an award of attorney's fees 

There was no justiciable issue that the insurance coverage 

afforded the Respondent/lessor was primary, that the

• Respondents had a duty to defend the Petitioners and that 

Respondent insurer owed Petitioner insurer reimbursement 

for property damage paid prior to determining the existence

• of lessor's insurance coverage pursuant to the above 

mentioned statutes. 
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