0/0 57688

0/?

IN THE SUPREME COURT OF THE STATE OF FLORIDA

CITY OF DAYTONA BEACH SHORES,
a Florida municipal corporation,

Petitioner,
vs.

THE STATE OF FLORIDA, ex rel
STEPHEN L. BOYLES,

Respondent.

Nt Nt N Nt N il Nt Nl et Nt Nt Nt

FmED

o J. WHITE
FEB 19 1985

CLERK, SuPrEME COURT é

By”iChlef Deputy Clerk / /

CASE NO.: 65-912
(Fifth District Court
of Appeal Case No.
83-263)

. PETITIONER'S INITIAL BRIEF

PETER B. HEEBNER, ESQUIRE
van Wert, Heebner, Baggett,
Bohner & Prechtl

523 North Halifax Avenue
Post Office Box 5578

Daytona Beach, Florida 32018
(904) 255-1428

Attorney for Petitioner



TABLE OF CONTENTS

Page
CITATION OF AUTHORITIES..O..ooooooo..o..oa..nnooo.oo.-.-oii

STATEMENT OF THE CASE...uueeeeeenecccennnnsennonaseennses 1
STATEMENT OF THE FACTS....eveeeennccecanooscannsscnnnnees 4
POINTS ON APPEAL. ... vveeeenenceennnsecsnnaseonnnseanssnesal?
ARGUMENT AS TO POINT I..veeuuseennceonncennesonncennseesssld
ARGUMENT AS TO POINT Il.eeuuueeeunesenneonnesenncennseanss2l
ARGUMENT AS TO POINT IIT.uuuueeeennneeeannneeennnecennnses2d
SUMMARY .+ v e s eesaeennnneeennneosennnseennnneennnnsennnnaessdd

CERTIFICATE OF SERVICE....-ao.-a.oo..o.o.o..--c.ocoooooo.o35



CITATION OF AUTHORITIES

CASES PAGE

Baldwin v. Montana Fish and Game Commission,
436 U.s. 371, 98 s.Ct 1952, 56 L.Ed.2d. (1978)........ 15,32

Borough of Neptune City v. Borough of
Avon-by-the-Sea, 294 A.2d 47 (N.J., 1972)ccceecccccccse 15,25,32

Buckles v. City of New Smyrna Beach,
Case No. 73-2618 (May 6, 1975; J. Cobb)...cccceeeceeses .4,15

Chase v. City of Sanford,
54 S0.2d 370 (Fla.1951)...cceececcccscccscans ceccccns ..15,30

City of Daytona Beach v. Tona-Rama, Inc.,
204 So.2d 73 (Fla.1974)..tit....... ......... ..........10,23

City of Daytona Beach Shores v. State of
Florida, 454 So.2d 651 (Fla.5th DCA, 1984)..... eeseessl5

City of Miami Beach v. Cayfetz,
92 S0.2d 798 (Fla.l957)cccccecccscccsccnsnnses cesessesssns 19

Harkow v. McCarthy, 171 So. 314 (Fla.l936).ccceoeseesel5,19,32

High Ridge Management Corp. v. State of
Florida' 354 So‘zd 377 (Fla.lg77)....-.......l.‘-.....19

Hull v. Board of Commissioners of Halifax
Hospital Medical Center, 453 So.2d 519

(Fla. 5th DCA’ 1984). ..... ® & & & 5 6 © & 5 80 0 " 0 0 ......'....31

Lewis v. Chas. C. Mathis, Jr.,

345 S°.2d 1066 (Fla01977)...C.O..0 ........ ® ® & & 6 & 5 0 0 O 0 & 19

Newman v. Carson, 280 S0.2d 519 (Fla.l973).cccccecccss 31

Nichols v. City of Jacksonville,

262 S0.2d 236 (Fla. 1lst DCA, 1972).ccevccccss cesesceesl, 4,11,
15,17
18,29

Orla Ralph v. City of Daytona Beach,

412 So.2d 875 (Fla. 5th DCA, 1982, Sup.Ct.

Case No. 62,094 (Fla.(Feb. 17, 1983),

rehearing pending:))).eeeeeececcccsccsscsce ceecsssccnse 10

ii


http:��......��.�...���.����
http:�.....�.�..�.....�....�.......�

CITATION OF AUTHORITIES, CONTINUED

Sarasota County Anglers Club, Inc. v. Burns,
193 So.2d 691 (Fla. 1lst DCA, 1967), cert.den.,
200 S0.2d 178 (Fla.l967)...cccececccnscncscssosscnnasssnse 26

State ex rel Ellis v. Gerbing,
47 So. 353 (F1a01908)tl.‘..'.‘I...O....I.-.......'I.O.21'22’23
24,26

State v. City of Miami Beach, Fla,
47 So'zd 8650..'.."..0...'.'..'Il.l..................30

State v. Ocean Highway and Port Authority,
217 So.zd 103 (Fla.1968).'.........O..................20

State of Florida, Department of Natural Resources
v. Contemporary Land Sales, Inc., 400 So.2d 488,
491 (Fla. Sth DCA, 1981).'.-II.‘.-......... ...... .....24

The Estate of Leo Greenburg, 390 So.2d 40
(Fla.lgso).....l........'............. ......... .......31

Town of Atlantic Beach v. Oosterhaut,
172 So. 687 (Fla. 1937).cceeececccscnce cesessreesennae 11

FLORIDA CONSTITUTION

Art.xlsll, Fla-consto ® e e 00000 oo s 000000 0000000.00000510'21’
23,34

Art.VIII,S§2(b), Fla.Const. ....cccc.. cessseseseennas .10,13

Art.VIII,S1(g),3,6, Fla.ConSt. .cccccecsces D I

FLORIDA STATUTES

Chs. 334—339' Fla.Stat. ......................'...IC.Q

§166.01' Fla.stat. ® o6 0000000 ® e o 000800 ® & & 000090000000 4
§166u021' Fla.Statn e ® o0 00000009000 ® 000000090000 s o0 00000 13
§166.201, Flaostat. ® © 0 9 0 8 080060 ° G000 B0 e s e 0.0.9,22

§253.03' Fla.stat. oo...Ill.oooooooooo.-.o‘.......o..g

TEXTS

56 Am.Jur. 2d Municipal Corp., §361 .....ccccceceeeeeelB

iii


http:�....�.�..�.�..�......�...�.�.��������.�

"CITATION OF AUTHORITIES, continued

OTHER REFERENCES

29 U.Fla.L.ReV. 859 (1977)0000.00.oo.......oo..oooo...24
A.G.O. 079-71 (1979)..0......-on000030000000000000000026

Waters and Water Rights,
Clark, ED_N—G' p. 202 (1967).....................-....28

iv


http:�.����.....�.........�...�����

STATEMENT OF THE CASE

On June 9, 1982, the City of Daytona Beach Shores,
a Florida municipal corporation, enacted Ordinance 82-14

providing inter alia for a fee for vehicles entering the

Atlantic Ocean beach via existing beach ramps or through the
northerly boundary of the City (R-135-139).

On August 13, 1982, the State of Florida ex rel
Stephen L. Boyles, The State Attorney of the Seventh Judicial
Circuit, filed its Complaint seeking Declaratory Judgment and
injunctive relief (R-122-128). This action was apparently
precipitated by a request by the Florida Department of Natural
Resources acting as agents for the Trustees of the Internal
Improvement Trust Fund.

On August 23, 1982, an evidentiary hearing was held
before the Honorable John Upchurch regarding the State's re-
quest for a preliminary injunction.

Subsequent to that hearing, the Court entered its
preliminary injunction dated September 1, 1982 (R-208-210).

The City immediately filed its Answer and Affirmative Defenses
(R-211-213) and filed a Motion for Rehearing (R-214-216).

On November 17, 1982, a trial was held on the State's
prayer for Declaratory Judgmeht and permanent injunctive re-
lief. After the submission of memoranda by all parties, the
Court issued its Final Declaratory Judgment on January 28, 1983

(R-335-343). An appeal of this Final Declaratory Judgment was



perfected to the Fifth District Court of Appeal. After brief-
ing and oral argument, the Fifth District Court of Appeal
rendered an Opinion filed July 19, 1984 (R-348-353).

The City of Daytona Beach Shores timely filed its
Motion for Rehearing and Clarification (R-354-356) and its Mo-
tion for Certification of a Great Public Interest (R-357-358).
On August 22, 1984, the Fifth District Court of Appeal did deny
the City of Daytona Beach Shores' Motion for Rehearing and
Clarification and Motion for Certification of a Great Public
Interest (R-357-358).

It is from this Decision of the Fifth District Court
of Appeal that the City of Daytona Beach Shores petitioned this
Court's certiorari jurisdiction alleging an express and direct

conflict with the First District Court of Appeal in Nichols v.

City of Jacksonville, 262 So.2d 236 (Fla. lst DCA, 1972) and

for the further reason that the status of this law was in flux
and clouded by the Opinion of the Fifth District Court of Ap-
peal leaving all levels of government in question as to what
legal authority they may have on the Atlantic Ocean beach.

For the purposes of this Brief, the City of Daytona
Beach Shores will be referred to as the "City" and the State of
Florida will be referred to as the "State". The following ab-
breviations shall be utilized:

"R" for "Original Record on Appeal”;

"A" for "Appendix to Brief",



References to documentary evidence introduced by
either party are referred to as "Plaintiff's (or Defendant's)
Exhibit #___ ".

Because there were two separate evidentiary hearings,
the Transcript on Appeal will be referred to as:

"TA" for "Transcript of Proceedings of August 23, 1982.

"TB" for "Transcript of Proceedings of November 17, 1982.



STATEMENT OF THE FACTS

The City of Daytona Beach Shores is a Florida
municipal corporation operating pursuant to its Charter dated
November 26, 1970. That Charter specifically authorizes the
City to establish user charges for municipal services by
ordinance (A-1, Page 7).

The Charter acts as a grant of power to the City
pursuant to the provisions of §166.01, Fla.Stat., et seq,
"Municipal Home Rule Powers Act".

On June 9, 1982, the City passed Ordinance 82-14
providing for a beach ramp toll within the municipal boundaries
of the City of Daytona Beach Shores (R-135-139, A-2). At the
time of the passage of this ordinance, there existed operating
beach ramp tolls in the Town of Ponce Inlet, the City of New
Smyrna Beach, St. John's County, and in the City of Jackson-
ville Beach. In fact, the beach ramp toll of the City of New
Smyrna Beach had been previously validated by the Circuit Court

in Buckles v. City of New Smyrna Beach, Case No. 73-2618 (May

6, 1975; J. Cobb). The City of Jacksonville beach ramp toll
had been expressly validated by the First District Court of

Appeal in Nichols v. City of Jacksonville, 262 So.2d 236 (Fla.

lst DCA, 1972).
The City's Ordinance 82-14 contained findings by the

City Council as follows:



"WHEREAS, the City Council of the
City of Daytona Beach Shores has
determined that a clean, safe and
attractive beach is necessary for
the health, welfare and safety of
the citizens of the Daytona Beach
Shores,

WHEREAS, the City Council has con-
sidered the increase in cost of pro-
viding police protection, clean-up
service, beach ramp maintenance,
capital improvements, and similar
services to the increasing members
of the general public utilizing the
Atlantic Ocean beach,

WHEREAS, the expense of these services

is being borne largely through taxes

upon property within the City, while

the need for such services is being

generated by users who do not share

in the costs, and

WHEREAS, the City Council desires to

continue and improve the services being

provided to all beach users and to

provide capital improvements for the

future enjoyment and cleanliness of the

Atlantic Ocean beach,..."
The ordinance provided for a toll on any vehicle seeking to
enter the Atlantic Ocean beach through the existing beach ramps
within the City and through the northerly boundary of the
Atlantic Ocean beach. A toll of $2.00 was assessed per vehicle
on any holiday, Saturday and Sunday, and $1.00 on any weekday.
The toll would continue from March 1 through Labor Day of each
year. The ordinance also provided for season permits. The use
of the funds generated was clearly restricted to municipal
services to the Atlantic Ocean beach. Section 3 of that

Ordinance states:



"Section 3. The funds collected pur-
suant to this ordinance shall be used
solely as follows:

(a) After deducting direct costs, the
funds will be used to reduce gen-
eral fund budget expenses for ex-
isting beach-related services, for
law enforcement, fire and rescue,
and public works.

(b) Any funds remaining will be used
for future beach improvements as
follows:

(1) Permanent comfort stations.

(2) Improved pedestrian access to
the beach (walkovers).

(3) Acquisition of eventual off-
beach public parking.

(4) Landscaping." (R-138)

The State of Florida, ex rel Stephen L. Boyles, State
Attorney of the Seventh Judicial Circuit, filed its Complaint
claiming that the City has no authority to impose a beach ramp
toll which acts as a restriction on the public to the use of or
access to the land easterly of the mean high water mark of the
Atlantic Ocean, which the State holds in trust for all the peo-
ple. Hearings were held on August 23, 1982 and November 17,
1982. At the hearings on August 23, 1982, the State of Florida
called a surveyor employed by the Florida Department of Natural
Resources who introduced a survey showing the mean high water
mark (R-133). The surveyor testified that of the 217 feet of
beach being barricaded, approximately 23 feet was below the

mean high water mark (TA-23). At trial, the State also as-—



serted that the easterly terminus of Dunlawton, a main arterial
road running from the mainland to the Atlantic Ocean beach
within the City limits was a State highway upon which no muni-
cipal toll booth could be placed.

The City placed into evidence by the testimony of Mr.
Wallace T. Fish, of the Florida Department of Transportation,
that neither the Atlantic Ocean beach nor the Dunlawton ap-
proach is a State highway, but in fact, is classified as a
local road under the exclusive control of the City of Daytona
Beach Shores. At the hearing on August 23, 1982, Mr. Robert
Holmquist, City Manager of the City of Daytona Beach Shores,
also testified that the revenues from the beach ramp toll were
kept in a separate enterprise fund and in a separate checking
account with the Flagship Bank. The funds are aécounted for in
a separate fund as approved by the City's auditors (TA-55).

The City Charter extends the municipal boundaries two miles
easterly into the Atlantic Ocean (TA-62).

As a result of this hearing, the Court issued its
preliminary injunction on September 1, 1982 (R-208-210).

A trial was held on November 17, 1982, on the issue
of the issuance of a Final Declaratory Judgment and permanent
injunction. At that hearing it was stipulated that all of the
evidence, testimony, exhibits and arguments which were produced
at the hearing for temporary injunction on August 23, 1982,
were admissible for purposes of review by the Court in deter-

mining a Final Declaratory Judgment (TB-2). The state immedi-



ately rested based on its prior evidence submitted on August
23, 1982 (TB-2).

In behalf of the City, Councilman Otto Schultze was
called to testify. He testified as to the financial needs of
the City to generate revenue to amortize beach-related costs
(TB-8). Councilman Schultze also related that the funds gen-
erated by the beach ramp toll were to be used for no other
purposes than direct beach-related costs and improvements
(TB-9). Councilman Schultze also testified that by the passage
of the beach ramp toll the City was in no way intending to in-
terfere with the right of the public to use and enjoy the beach
(TB-9). Councilman Schultze also testified under cross-
examination that the ordinance and especially Section 3 was
meant to exclude any expenditure that was not related to the
beach (TB-12). Mr. Robert Holmquist, City Manager for the City
of Daytona Beach Shores, was then called to testify. He testi-
fied that the annual beach-related expenses to the City of Day-
tona Beach Shores is approximately $126,000.00 (TB-22). The
City Manager also briefly described the services rendered by
the City to the beach, which include public works, the pick-up
of garbage and trash, and keeping the beach approaches passable
by vehicles entering and leaving the beach (TB-24). The City
also provides regular police patrol and criminal investigation
on the Atlantic Ocean beach (TB-24). The City, through Mr.
Holmquist, offered into evidence a summary of the beach ramp

toll account and a disposition of the revenues (TB-27). Mr.



Holmquist testified that none of the funds received from the
beach ramp toll had ever been used to pay anything other than
direct beach-related expenses (TB-33).

The City called Mr. Joseph Fox, the Public Works
Director for the City of Daytona Beach Shores, to testify. He
testified as to the various public works activities of the City
on the beach. Mr. Fox testified that if the City did not con-
tinue its public works activities on the ramps and removing the
obstructions on the beach, that the beach and ramps would be
impassable to vehicular traffic within four or five days
(TB-39).

On January 28, 1983, Judge John Upchurch entered his
Final Declaratory Judgment. The Court specifically found:

1. That the City of Daytona Beach Shores has ex-
clusive jurisdiction over the Atlantic Ocean beach and the Dun-
lawton approach by virtue of the grant of authority under the
1968 Florida Constitution and the Municipal Home Rule Powers
Act, together with Chs. 334-339 (Fla.Stat.). Further, there is
a specific statutory grant of authority over the Atlantic Ocean
beach and the Dunlawton approach by virtue of §166.201,
Fla.stat.

2. That the foreshore in the City is a "road right-
of-way" that is specifically excluded from the lands under the
control of the Trustees of the Internal Improvement Trust Fund

in §253.03, Fla.Stat.



However, the Court found the beach ramp toll to be
unlawful for the following reason:

1. A municipality may not impose a toll on a dedi-
cated public street.

2. That Art.X,§11, Fla.Const., 1968, imposes a pub-
lic trust on the Atlantic Ocean beach between the ordinary high
and low water marks which requires the public to have unhin-
dered free access to the foreshore.

3. That as to the soft sénd area, the proposed
beach ramp toll is not an "appropriate governmental regulation”

as contemplated by the City of Daytona Beach v. Tona-Rama,

Inc., 204 So.2d 73 (Fla.1974).

The Fifth District Court of Appeal affirmed the trial
Court's Declaratory Judgment and permanent injunction, but for
reasons other than stated in the trial Court's Opinion. The
Fifth District Court of Appeal dismissed the evidence contained
in the Record on Appeal by finding that the Atlantic Ocean
beach is not a road but is a beach subject to different rules.
The Fifth District Court of Appeal concluded that the City is
vested with both police and regulatory powers which included a
power to impose a user fee for certain municipal services. The
Fifth District Court of Appeal further concluded that the City,
as a valid exercise of its police power, has authority if not
the duty to regulate vehicular traffic on the Atlantic Ocean

Beach, citing Orla Ralph v. City of Daytona Beach, 412 So.2d

875 (Fla. 5th DCA, 1982, Sup.Ct. Case No. 62,094 (Fla.(Feb.

- 10 -



17, 1983), rehearing pending); (Town of Atlantic Beach v.

Oosterhaut, 172 So. 687 (Fla.l1937)))). Although, the opinion

is not clear, The Fifth District Court of Appeal apparently de-
termined that the use of tolls for any other purpose than to
control vehicular traffic was not a valid exercise of the
City's regulatory power. Use of those funds for any other mu-
nicipal services on the Atlantic Ocean beach is apparently il-
legal or unconstitutional. There is not a single citation or a
statement of authority for that position. The Fifth District
Court of Appeal acknowledges that its Opinion conflicts with

Nichols v. City of Jacksonville, 262 So.2d 236 (Fla. lst DCaA,

1962). The Opinion then states that the Record reflects that
the monies collected are used for nonbeach-related municipal
services. There is no reference to any portions of the Record
(nor can there be) to support that contention. Finally, there
is a veiled statement by the Fifth District Court of Appeal
that the attempt to levy a user fee on drivers of vehicles and
not on pedestrians is in some way an unconstitutional classifi-

cation.
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POINTS ON APPEAL

POINT I

IS THE MUNICIPAL IMPOSITION OF A USER FEE
FOR VEHICLES ENTERING AND UTILIZING THE
ATLANTIC OCEAN BEACH TO DEFRAY THE COST OF
MAINTAINING AND REGULATING THAT BEACH A
VALID EXERCISE OF MUNICIPAL POLICE POWERS?

POINT II

DOES ART.X,S§11, Fla.Const.(1968), OF THE
PUBLIC TRUST DOCTRINE REQUIRE PUBLIC AC-
CESS TO NAVIGABLE WATERS AT THE FORESHORE
WITHOUT ANY COST?

POINT III
IS ORDINANCE 82-14 A VALID EXERCISE OF THE

CITY'S REGULATORY POWERS OR A REVENUE-
RAISING MEASURE?

- 12 -



ARGUMENT AS TO POINT I

POINT I: IS THE MUNICIPAL IMPOSITION OF A USER FEE
FOR VEHICLES ENTERING AND UTILIZING THE
ATLANTIC OCEAN BEACH TO DEFRAY THE COST OF
MAINTAINING AND REGULATING THAT BEACH A
VALID EXERCISE OF MUNICIPAL POLICE POWERS?

The "Municipal Home Rule Powers Act", §166.021,

Fla.Stat., states in part as follows:

"(l)

(2)

(3)

As provided in Art.VIII, §2(b),
of the State Constitution, a mu-
nicipality shall have the govern-
mental, corporate and proprietary
powers to enable them to conduct
municipal government, perform
municipal functions and render
municipal services, and may exer-
cise any power for municipal pur-
poses, except when expressly pro-
hibited by law. (emphasis added)

"Municipal purpose" means any ac-
tivity or power which may be exer-
cised by the State of its political
subdivisions.

The legislature recognizes that pur-
suant to the grant of powers set

forth in §2(b), Art.vIII, Fla.Const.,
the legislative body of each muni-
cipality has the power to enact legisla-
tion concerning any subject matter upon
which the State Legislature may act,
except:

...(b) any subject expressly pro-
hibited by the Constitution;

(c) any subject expressly pre-
empted to state or county govern-
ment by the Constitution or by
general law; and _

(d) any subject preempted to a
county pursuant to a county charter
adopted under the authority of §l.(g),
3, and 6(e) ,Art.vVIII, Fla.Const. ...

- 13 -



There are no citations to statutes or judicially im-
posed limitations in the Opinion of the Fifth District Court of
Appeal herein or elsewhere which prohibits or preempts the
authority of a municipality to impose a user fee on vehicles
utilizing the Atlantic Ocean beach. There is no provision of
the Constitution, Statutes, or case law that prohibits or pre-
empts to the State the power to impose use fees on vehicles
utilizing the Atlantic Ocean beach.

The beach in the City of Daytona Beach Shores is used
regularly by thousands of vehicles for transportation and for
parking each year. This use by vehicles has been ongoing for
many, many years. Since its inception, the City has provided
police, fire and rescue, maintenance, and public improvements
on the Atlantic Ocean beach within its boundaries. Much argu-
ment was made in the trial and appellate court as to whether or
not the Atlantic Ocean beach can be deemed a "right-of-way", a
"local road", or is simply "a beach". Do different rules apply
if it's a road or a beach? This question was not answered by
the trial and appellate Court. The trial Court concluded that
the Atlantic Ocean beach was a "right-of-way" or a "local road"
because of its longtime usage by vehicles for a road. The
Fifth District Court of Appeal determined that it was not a
road, but a beach. However, that distinction seems to make no
difference in the analysis by both the trial court and the ap-
pellate court. They concede that the City has the right, if

not the obligation, to regulate and maintain the Atlantic Ocean

- 14 -



beach. Further, they have the power to impose a user fee for
municipal services. However, here, the logical analysis ends.

The test of the validity of a municipal ordinance is
whether or not it offends constitutional guarantees and whether
or not it is designed to carry out a proper legislative pur-
pose. 56 Am.Jur.2d, Municipal Court.§361.

The next question in this analysis is whether or not
the municipal power to regulate vehicles on the Atlantic Ocean
beach includes the power to charge reasonable user fees. In
other words, by statute, and by judicial determination, a
municipality may impose user fees in its proprietary as well as

regulatory function. City of Daytona Beach Shores v. State of

Florida, 454 So.2d 651 (Fla. 5th DCA, 1984); Nichols v. City of

Jacksonville, 262 So.2d 236 (Fla. lst DCA, 1972); Buckles v.

City of New Smyrna Beach, In the Circuit Court, Seventh Judi-

cial Circuit, In and For Volusia County, Case No. 73-2618-01,

(May 6, 1975; J. Cobb); Borough of Neptune City v. Borough of

Avon-by-the-~Sea, 294 A.24d 47 (N.J., 1972); Baldwin v. Montana

Fish and Game Commission, 436 U.S. 371 (1978); Harkow v.

McCarthy, 171 So. 314 (Fla.l1936); Chase v. City of Sanford,

54 So.2d 370 (Fla.l951).

The Opinion of the Fifth District Court of Appeal ap-
parently states that a beach ramp toll can only be enacted and
utilized for the regulation of traffic and the law enforcement
relating to that regulation. The Fifth District Court of Ap-

peal also states:

- 15 -



"If the ordinance only sought to regu-
late and police vehicular traffic

rather than imposing a user charge for
vehicles using the beach ramps, and then
applying those revenues to underwrite
city-wide services, the ordinance might
withstand attack. 1Instead, the ordi-
nance pays for municipal services from
police protection and fire and rescue
services to capital improvements.

The ordinance also must fail as a user

fee because the monies collected are

not designed to pay for only beach-

related municipal services caused by

vehicular use. The record reflects

that city-wide services are benefited

by the revenues collected and there-

fore drivers of vehicles on the beach

are asked to subsidize governmental

activities unrelated to the purpose

for which they are charged."™ p.654-655

From this language it is difficult to determine upon
what basis the Fifth District Court of Appeal determined that
the Ordinance 82-~14 was invalid. If the Court invalidated the
Ordinance because they construe the language of the Ordinance
and the Record at trial to allow the use of toll revenues for
law enforcement, fire and rescue, and public works not related
to the beach, then the Court clearly misread the Ordinance and
misread the Record on Appeal.
It is undisputed from the record that the language of

the Ordinance and the clear intention of the City Council was
for all funds generated by the beach ramp tolls be used

exclusively for direct beach-related services including law

enforcement, fire and rescue and public works. In fact, the

record clearly shows that all funds were placed in a separate

- 16 -



enterprise fund, were completely segregated from other city
funds to the extent of being placed in a separate banking
institution.

The second possible construction of the Fifth Dis-
trict Court of Appeal's Opinion is that it is appropriate to
use tolls for the purposes of regulation and law enforcement of
vehicular traffic. However, it is not lawful to use those
revenues for law enforcement, fire and rescue and public works
on the Atlantic Ocean Beach. There is absolutely no citation,
no cases nor statutes in support of this contention. Further,
if that be the gravimen of the Court's Decision, that clearly

conflicts with Nichols v. City of Jacksonville, 262 So.2d 236

(Fla. 1lst DCA, 1962). The Court in Nichols v. City of Jackson-

ville, 262 So.2d 236 (Fla. lst DCA, 1962), was reviewing Ordi-
nance #6674 of the City of Jacksonville Beach (A-3) Section 4
of that Ordinance states:

"The funds collected by virtue hereof
are required and shall be used to de-
fray the expense of lifeguard service

on the ocean beach; the collection and
removal of refuse and debris from the
ocean beach and adjacent public walk-
ways; the collection and disposal of
refuse and debris from public thorough-
fares and public parking areas normal-
ly used by persons relative to the use
of the ocean beach as a recreation area;
the providing of traffic control on the
ocean beach; the construction, mainten-
ance and operation of sanitary facilities
for the use of persons using the ocean
beach; the installation, maintenance and
operation of other recreational facil-
ities; the installation and maintenance
of lighting along the public walkways
adjacent to the ocean beach and to

- 17 -



cover the cost of purchase, supervi-
sion, protection, inspection, instal-
lation, operation, maintenance, control
and use of all materials and activities
necessary to effectuate the purpose of
this Ordinance."

Uses authorized by this Ordinance of funds generated
by beach ramp tolls are substantially broader than that con-
tained in §3 of Ordinance 82-14 of the City of Daytona Beach
Shores. Yet, this Ordinance was validated by the Circuit
Court, who determined that the use of the funds were regulatory
in nature and was not unreasonable. (A-4) ' Subsequently, that
Ordinance and the Opinion by the Circuit Court was approved by
the First District Court of Appeal in Nichols, who stated:

"From such review we are not

convinced that the trial Court

applied erroneous principles of

law at arriving at its ultimate

conclusion that the Ordinance

in question constituted a reas-

onable exercise of police power

by Appellee City in light of

the evidence adduced at the trial."

p.236
Thus, we have the First District Court of Appeal determining
that the imposition of a beach ramp toll in Jacksonville Beach,
which could be used for the purposes of public works, lifeguard
service, maintenance, refuse collection, construction of sani-
tary facilities and recreational facilities, lighting, and any
and all other uses necessary to effectuate the purpose of this
Ordinance, was an appropriate regulation. In the case at Bar,
the Fifth District Court of Appeal found that the collection of

a beach ramp toll for more restrictive uses relating to public
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use of the beach is a purely revenue-raising measure, therefore
an improper exercise of the City's régulatory powers,

It should be again noted that there is no citation in
the Fifth District Court of Appeal's Opinion to support any of
those statements.

All presumptions are in favor of an ordinance's val-
idity and all ordinances will be construed, if possible, to
give a result which renders them constitutionally valid High

Ridge Management Corp. v. State of Florida, 354 So.2d 377 (Fla.

1977). 1If reasonable argument exists on a question of whether
an Ordinance is arbitrary or unreasonable, the legislative body

must prevail City of Miami Beach v. Cayfetz, 92 So.2d4 798

(Fla.1957) 1In Lewis v. Chas. C. Mathis, Jr., 345 So.2d 1066

(Fla.1977) the Florida Supreme Court stated:

"The legislature has wide discretion
in choosing a classification and
therefore, the presumption is in favor
of the validity of the statute.

Those who complain of unjust discrimin-
ation by the State in violation of the
State and Federal Constitutions have

the burden of showing that the alleged
discrimination has no conceivable basis,
in differences of conditions, sufficient
to justify the statutory regulation
under attack."

In Harkow v. McCarthy, 171 So. 314 (Fla.l1936), the

Florida Supreme Court stated:

"Undoubtedly, a City may not 'make
gain under an illegal exercise of
the police power,' but it is well
settled that a license fee may be
of a sufficient amount to include
the expense of issuing the license
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and the cost of necessary inspection
or police surveillance connected with
the business or calling licensed,
and all the incidental expenses

that are likely to be imposed upon
the public in consequence of the
business licensed. The Courts will
not seek to avoid an ordinance by
nice calculations of the expense of
enforcing police regulations, but
will promptly arrest any clear

abuse of the power." p.317

In State v. Ocean Highway and Port Authority, 217

So.2d 103 (Fla.l1968), the Supreme Court again stated:

"Appropriate respect for the author-
ity of a coordinate branch of the
government impels us to accord pre-
sumed validity to an act of the Legis-
lature. To disturb it on constitu-
tional grounds, invalidity must be
demonstrated beyond a reasonable
doubt. A legislative decision re-
garding the public need and welfare
of a particular area should not be
disturbed unless it can be demon-
strated that the conclusion is
clearly unwarranted or is prohibited
by some express constitutional limi-
tation.” p.105

In Summary, Ordinance 82-14 is clothed with the
presumption of validity. Municipal police powers are limited
only by express prohibitions or preemptions by the Constitu-
tion or the legislature or by judicially imposed limitations.
No citation to any express limitation to the City's passage of
Ordinance 82-14 is contained in the Opinion of the Fifth Dis-
trict Court of Appeal. No abuse of discretion nor arbitrary
classification is stated. Therefore, Ordinance 82-14 is a
valid exercise of the police power of the City of New Smyrna

Beach.
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ARGUMENT AS TO POINT II

POINT II: DOES ART.X,§11, Fla.Const.(1968), OF THE
PUBLIC TRUST DOCTRINE REQUIRE PUBLIC AC-
CESS TO NAVIGABLE WATERS AT THE FORESHORE
WITHOUT ANY COST?

The Opinion of the Fifth District Court of Appeal
herein contains a finding that the Atlantic Ocean beach is not
a road, contrary to the findings by the trial Court. The
appellate Court stated that it was a beach and therefore, not a
road.

"The fact that this particular beach
is unique in that it can accommodate
vehicular traffic does not change its
inherent nature as a beach." p. 654

The appellate Court then cites Art.X,S§11,

Fla.Const. (1968), and State ex rel Ellis v. Gerbing, 47 So.

353 (Fla.1908) p.654 and discusses the "Public Trust Doc-
trine".

Thereafter, the appellate Court makes no further
reference to the "Public Trust Doctrine". However, it may
be inferred from the Opinion that the Constitutional provision
and the "Public Trust Doctrine" has some impact on municipal
powers regarding the Atlantic Ocean beach.

If this was in fact an unstated consideration by
the Fifth District Court of Appeal, then it is clearly
unfounded.

The "Public Trust Doctrine", as stated in Gerbing

and in Art.X,$§11, Fla.Const., simply prohibits a private ripar-
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ian owner from charging a fee to the public for access to pub-
lic waters as a method of making a profit. However, the "Pub-
lic Trust Doctrine" does not prohibit a public body with regu-
latory authority over the Atlantic Ocean beach from charging a
user fee to amortize the cost of maintaining and regulating
that beach. §166.201, Fla.Stat.

It is also clear from the record that at no time is
any person prohibited free access at any time to the Atlantic
Ocean waters or the foreshore. It is only vehicles who are
required during specific hours and days to pay a very small fee
to amortize the cost of maintenance and policing of the beach.
Therefore, a condensed issue remains for examination by this
Court,

"Does the 'Public Trust Doctrine'’
prohibit a municipality from im-
posing a user charge on vehicles
entering the Atlantic Ocean beach?"

In order to properly examine these issues, the
following diagram is provided to show the various portions of
the beach and the law applicable to each.

The area under discussion here is the beach within
mean low water and high tide upon which the "Public Trust Doc-
trine" is imposed. Gerbing only states the common law doctrine
that the state holds in trust the lands between the high and
low water marks for the rights of the public for navigation,
commerce, fishing, boating and other public uses. Gerbing
simply provides that the State may sell those lands to private

ownership only when the public and private rights are not im-
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paired. State of Florida, Department of Natural Resources v.

Contemporary Land Sales, Inc., 400 So.2d 488, 491 (Fla. 5th

DCA, 1981). Gerbing does not stand for the proposition that
the State cannot delegate its control over these areas to the
municipalities of the State of Florida. Further, it is impos-
sible to use Gerbing as a basis for invalidating a beach ramp
toll unless there is a finding that a toll in fact is contrary
to the public interest.

The "Public Trust Doctrine" is well evaluated in a
comprehensive Law Review article, "Public Beach Access: A
Guaranteed Place To Spread Your Blanket", 29 U.Fla.L.Rev. 859
(1977). This article states clearly that the "Public Trust
Doctrine™ is concerned with private upland owners prohibiting
the public's access to public beaches and waters. id at 860.

In this excellent and comprehensive Law Review
article, not one mention is made of any restrictions by common
law or by Statute on a beachfront municipality to impose a
reasonable user fee that is nondiscriminatory. In fact, this
article, which purports to carefully review this issue in the
State of Florida proposes a model beach access ordinance to be
passed by municipalities pursuant to the "Local Government Com-
prehensive Planning Act" of 1975. Section 6.3 of that proposed
Ordinance regards charging of fees and states:

"The [local recreation department] may
impose reasonable and nondiscriminatory
fees for the use of public beaches and
public accessways acquired by purchase

or by dedication to the [local govern-
ment]." p. 879
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In New Jersey, the "Public Trust Doctrine" is ap-

plied to beach access. 1In a landmark case of Borough of

Neptune City v. Borough of Avon-by-the-Sea, 294 A.24 47 (N.J.

1972), the New Jersey Supreme Court stated:

"We ought also to say that we fully
appreciate the burdens, financial and
otherwise resting upon our oceanfront
municipalities by reason of the at-
traction of the sea and of beaches in
the summer season to large numbers of
people not permanently resident in the
community. The rationale behind N.J.S.A.
40:61-22.20 certainly is that such mu-
nicipalities may properly pass on some
or all of the financial burden, as they
decide, by imposing reasonable beach
user fees, which we have held here
must be uniform for all. We think it
quite appropriate that such municipali-
ities may, in arriving at such fees,
consider all additional cost legiti-
mately attributable to the operation
and maintenance of beachfront, includ-
ing direct beach operational expenses,
additional personnel and services re-
quired in the entire community, debt
service of outstanding obligations
incurred for beach improvements and
preservation, and a reasonable annual
reserve designed to meet expected fu-
ture expenses therefor. They may also,
we think, very properly regulate and
limit, on a first-come, first-serve
basis, the number of persons allowed

on the beach at any one time in the
interests of safety." p.55

Therefore, the "Public Trust Doctrine" as it re-
lates to the hard sand area between mean high and mean low
tides can only be violated if it can be shown that the muni-
cipality is interfering with the public's access to the beach
and waters to such an extent as to be contrary to the public

interest. Municipal regulation of protected trust doctrine
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rights may be necessary in order to prevent injury and to pro-
tect the public interest. A.G.O. 079-71 (1979)

There is not one case, Statute, or Constitutional
provision cited by the Fifth District Court of Appeal which re-
stricts the municipality's right to impose a user fee on the
Atlantic Ocean beach or its access points. There is not one
finding by the appellate Court that the imposition of a user
fee is contrary to the public interest, but for a minor hin-
drance to vehicles. The exaction of a toll for the ingress of
a motor vehicle to the Atlantic Ocean beach is not unreason-
able.

There are times when the public interest demands
that there be some impairment of individual freedom and use of

public water bottoms Sarasota County Anglers Club, Inc. v.

Burns, 193 So.2d 691 (Fla. lst DCA, 1967), cert.den., 200 So.2d4
178, (Fla.1967).

As stated in Gerbing and its successors, the "Pub-
lic Trust Doctrine" exists to protect the public's right to
enjoy recreation associated with public waters. It is designed
to prohibit a private upland owner from hindering public access
to those waters. If a municipality chose, because of financial
constraints or otherwise, not to police or maintain the Atlan-
tic Ocean beach, does that promote the public interest which is
the basis for the "Public Trust Doctrine"? Of course not. The
"Public Trust Doctrine" must be examined in a context of con-

temporary Florida. The modern issue on the Atlantic Ocean
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beach is not unfettered access, but overaccess. With massive
influx of population not only in our Atlantic Ocean cities, but
especially in Central Florida, the pressure on our beach grows
daily. That pressure impacts the safety of all our citizens by
increasing the encounters between pedestrians and vehicles.
This influx impacts the health of our citizens by increasing
the debris that humans leave behind. Congestion brings with it
the increased incidence of crime. The pressure of increased
vehicles has a substantial impact on the environmental health
of the beach and its dunes itself. If it can be argued that
the "Public Trust Doctrine" prohibits the imposition of a beach
ramp toll, how does that support the public interest element
which is the underpinning of the "Public Trust Doctrine"? If
there are no places to park off of the beach when the beach
becomes full, is not the public practically restricted in its
right to access these public waters? If municipal public works
are not continued to remove debris and sand buildup to allow
vehicles to enter and to travel along the Atlantic Ocean beach,
will not this practically restrict the public's access to this
beach?

In light of modern times and pressures, the imple-
mentation of a rational nondiscriminatory user fee, designed to
improve the access and quality of life to people enjoying the
Atlantic Ocean beach is in fact, an enhancement of the "Public
Trust Doctrine". To rationalize otherwise, is to deny the

reality of modern Florida. Like ostriches, we must not stick
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our heads in the sands of our beach to avoid the reality around

us.

"The law regarding the public use of
property held in part for the benefit
of the public must change as the pub-
lic's need changes. The words of
Justice Cardozo expressed in a differ-
ent context nearly a half-century ago
are relevant today in our application
of this law: 'We may not suffer it to
putrify at the cost of its intimating
principle.'" (Clark, Ed-N-G), Waters
and Water Rights, at 202 (1967)
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ARGUMENT AS TO POINT III

POINT III: IS ORDINANCE 82-14 A VALID EXERCISE OF THE
CITY'S REGULATORY POWERS OR A REVENUE-
RAISING MEASURE?

An additional statement contained in the Fifth
District Court of Appeal's Opinion is as follows:

"The Ordinance also cannot be con-
sidered a valid exercise of the
City's regulatory powers because
it represents a purely revenue-
raising measure for underwriting
various governmental activities
and, as such, is not regulation.
But, see Nichols v. City of Jackson-
ville, 262 So.2d 236 (Fla. lst DCA,
1972) (imposition of a toll to con-
trol vehicular traffic was held to
be valid exercise of City's regu-
latory power). id at 654

This argument was never made to the Court by the
Respondents. No record was made by the Respondents indicating
in any way that the charges by the City do not relate to the
cost of the regulation. No citation is made to the record or
to any facts contained therein in the Fifth District Court of
Appeal's Decision providing any basis that the funds generated
were used for other than direct beach-related expenses. The
very words of Ordinance 82-14 and the implementation of that
Ordinance as established in the record show that all funds were
used for direct beach-related expenses necessary for the
protection of the public health, safety and enjoyment of the

Atlantic Ocean beach.
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In Chase v. City of Sanford, 54 So.2d 370
(Fla.1951), this Court stated:

"The mere fact, however, that some
revenue might result to the City
from the operation of the parking
meters does not, ipso facto, clas-
sify the charge as a tax; and many
decisions may be found in which
ordinances authorizing a City to
apply the revenue from parking
meters not only to the narrow and
restricted purpose of a mere instal-
lation, operation and maintenance

of the meters, but also to the broad
purposes of general traffic control,
have been upheld as a valid use of
revenues derived from the exercise
of the City's police power." p.72

In that same Opinion, this Court cited the

authority of State v. City of Miami Beach, Fla., 47 So.2d 865

and stated:

"It was held in the City of Miami
Beach case that a covenant by the
City to fix and maintain rates and
collect charges for the use of its
off-street and on-street parking
facilities sufficient to the pay

the principal and interest on

bonds issued for the purpose of
acquiring, equipping, maintaining
and improving existing and addition-
al parking facilities was proper.
The off-street and on-street park-
ing facilities maintained by the
City of Miami Beach are part of one
general regulatory scheme to con-
trol and regulate the tremendous
amount of traffic there and the cost
of improving and extending which
necessitated the issuance of the
bonds there involved." id at p.373

There is no legal requirement that the funds gener-

ated by the beach ramp toll be attributable precisely to cost
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attributable to vehicles. There only must be a reasonable re-
lationship of the Ordinance to the legitimate City purpose of

having those persons who create a need for municipal expendi-

tures and who benefit from such expenditures contribute toward
the funding of the services provided by the expenditures. The
fact that the City has made a determination not to attempt to

collect a user fee from people who enter the beach by foot or

to collect tolls at heavily-trafficked points of entrance does
not invalidate the Ordinance. It is a rational legislative

decision. 1In The Estate of Leo Greenburg, 390 So.2d4 40 (Fla.

1980), this Court stated:

"Where utilizing the rationality test,
the equal protection clause is not
violated merely because a classifica-
tion made by the laws is not perfect.
Equal protection does not require a
State to choose between attacking every
aspect of the problem or not attack-
ing it at all, and a Statutory discrim-
ination will not be set aside if any
statement of facts reasonably may be
conceived to justify it. Dandridge v.
Williams

To be constitutional, a statutory classification

need not be all-inclusive. Newman v, Carson, 280 So.2d 426

(Fla. 1973).

In Hull v. Board of Commissioners of Halifax Hos-

pital Medical Center, 453 So.2d 519 (Fla. 5th DCA, 1984), the

Court stated:

"Under Florida's equal protection analy-
sis, appellants have the burden of show-
ing 'that there is no conceivable, factual
predicate which would rationally support
the classification under attack.'"
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In Baldwin v. Montana Fish and Game Commission, 436

U.s. 371, 98.Ct. 1952, 56 L.Ed.2d 354 (1978), the U.S. Supreme
Court determined that a Montana Statute requiring non-residents
to obtain a license to hunt elk was not unconstitutional. That
Court further found that the license fees were an econémic
means not unreasonably related to the preservation of a finite
resource and a substantial regulatory interest of the State.
This is analogous to the City of Daytona Beach Shores' desire
to preserve a finite resource and to enforce a substantial
regulatory interest in a clean, safe ocean beach used by thous-
ands of people on a daily basis. Finally, in an early Decision

by this Court, in Harkow v. McCarthy, 171 So. 314 (Fla. 1936),

this Court stated:

"...Those who enjoy a privilege rather
than the general public may be required
to pay the extra cost of providing and
maintaining the means to the enjoyment
of the privilege and the extra cost of
the supervision and policing of it."

See also Borough of Neptune City v. Borough of

Avon-by-the-~-Sea, 294 A.24 47 (N.J.,1972).

In summary, there is absolutély no basis for the
Fifth District Court of Appeal's determination that the
revenue-raising aspect of Ordinance 82-14 renders it an unreas-
onable exercise of police power. Further, there is no record
support whatsoever that the funds were utilized for any other
purpose than the cost of the reasonable regulation of the At~

lantic Ocean beach. The burden is on those who challenge the
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Ordinance to provide record support for improper expenditures
or an unreasonable classification for charging fees for ve-

hicles entering and utilizing the Atlantic Ocean beach. That
burden has not been met by the Respondents nor the Fifth Dis-

trict Court of Appeal.
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SUMMARY

Ordinance 82-14 is a reasonable exercise of munici-
pal police power regarding a subject .which is not prohibited
nor preempted by the Constitution, Statutes, nor judicial au-
thority. Ordinance 82-14 is not prohibited by Art.X,§1l1,
Fla.Const., the "Public Trust Doctrine", as it is in fact pro-
moting the gravimen of the "Public Trust Doctrine”. There is
no record support either in the words of the Ordinance or the
record in this cause to show that Ordinance 82-14 created an
improper classification or generated funds which were used for

any other purposes than direct regulatory expenses.
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