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INTRODUCTION 

P e t i t i o n e r ,  Rene Ramos, was t h e  a p p e l l a n t  i n  t h e  T h i r d  

D i s t r i c t  Court  o f  Appeal and t h e  de fendan t  i n  t h e  C i r c u i t  

Court  o f  t h e  E l e v e n t h  J u d i c i a l  C i r c u i t ,  i n  and f o r  Dade 

County, F l o r i d a .  Respondent ,  t h e  S t a t e  o f  F l o r i d a ,  was t h e  

a p p e l l e e  and t h e  p r o s e c u t i o n  i n  t h o s e  same c o u r t s .  The 

p a r t i e s  s h a l l  b e  r e f e r r e d  t o  a s  p e t i t i o n e r  and responden t  i n  

t h i s  b r i e f .  

R e f e r e n c e s  t o  t h e  r e c o r d  on a p p e a l  w i l l  b e  d e s i g n a t e d  

by t h e  l e t t e r  "R" . References  t o  the t r a n s c r i p t  o f  p r o -  

c e e d i n g s  w i l l  be  d e s i g n a t e d  by t h e  l e t t e r  "T". 

STATEMENT OF THE CASE 

On October  28,  1982,  a Dade County Grand J u r y  charged 

t h e  p e t i t i o n e r ,  Rene Ramos, w i t h  f i r s t  degree  murder and 

aggrava ted  a s s a u l t .  1 - 2 ) .  A p l e a  o f  n o t  g u i l t y  was 

s u b s e q u e n t l y  e n t e r e d  on h i s  b e h a l f .  

T r i a l  commenced on February  8 ,  1983. A t  t h e  c l o s e  o f  

t h e  S t a t e ' s  c a s e ,  t h e  p e t i t i o n e r  moved f o r  a judgment o f  

a c q u i t t a l  on t h e  charge  o f  f i r s t  d e g r e e  murder and reduc-  

t i o n  o f  t h a t  count  t o  second degree  murder.  The t r i a l  c o u r t  

r e s e r v e d  r u l i n g  on t h e  mot ions .  The t r i a l  c o u r t  den ied  t h e  

same motions a t  t h e  c l o s e  o f  a l l  ev idence .  



The j u r y  r e t u r n e d  a v e r d i c t  o f  g u i l t y  on bo th  t h e  f i r s t  

deg ree  murder count  and t h e  aggrava ted  a s s a u l t  coun t .  

When t h e  p e t i t i o n e r  a g a i n  f i l e d  a motion f o r  judgment 

o f  a c q u i t t a l  a f t e r  t h e  j u r y  v e r d i c t ,  t h e  t r i a l  c o u r t  g r an t ed  

t h e  motion and reduced t h e  p e t i t i o n e r ' s  c o n v i c t i o n  f o r  f i r s t  

degree  murder t o  second degree  murder. (R. 121) . 

The p e t i t i o n e r  t ime ly  f i l e d  a n o t i c e  o f  appea l  (R.120) 

and t h e  S t a t e  t ime ly  f i l e d  a n o t i c e  o f  c ro s s - appea l .  

(R. 122) . 

On A p r i l  1 6 ,  1984,  t h e  p e t i t i o n e r  f i l e d  h i s  i n i t i a l  

a b r i e f  i n  t h e  Th i rd  D i s t r i c t  Court  o f  Appeal. A t  t h e  same 

t i m e ,  t h e  p e t i t i o n e r  submi t t ed  a motion t o  d i smi s s  t h e  

c ro s s - appea l  o f  t h e  S t a t e .  A f t e r  S t a t e  response ,  t h e  Th i rd  

D i s t r i c t  Court  o f  Appeal denied  t h e  motion. Ramos v .  S t a t e ,  

457 So.2d 492 ( F l a .  3d DCA 1984) .  Concluding t h a t  t h e  t r i a l  

c o u r t ' s  p o s t - v e r d i c t  a c q u i t t a l  was a q u e s t i o n  o f  law and 

t h a t  c o n s i d e r a t i o n  o f  t h e  i s s u e  no t  b a r r e d  by double  j eo-  

pa rdy ,  t h e  Th i rd  D i s t r i c t  Cour t  o f  Appeal h e l d  t h a t  t h e  

S t a t e  was e n t i t l e d  t o  review pu r suan t  t o  F l o r i d a  Rule o f  

Appe l l a t e  Procedure  9 .140(c)  (1 )  (H) . Ramos v .  S t a t e ,  s u p r a ,  

457 So.2d a t  493-494. 

A f t e r  d e n i a l  o f  h i s  motion f o r  r e h e a r i n g ,  motion f o r  



r e h e a r i n g  en  banc,  and motion f o r  c e r t i f i c a t i o n  t o  t h i s  

c o u r t ,  t h e  p e t i t i o n e r  f i l e d  a  n o t i c e  t o  invoke d i s c r e -  

t i o n a r y  j u r i s d i c t i o n .  Because t h e  Th i rd  D i s t r i c t  den ied  t h e  

p e t i t i o n e r ' s  motion t o  s t a y ,  m a t t e r s  i n  t h e  d i s t r i c t  c o u r t  

of  appea l  con t i nued .  

Ora l  argument i n  t h e  Th i rd  D i s t r i c t  Cour t  of  Appeal was 

h e l d  on January  1 5 ,  1985.  During t h e  argument,  a  new p a n e l  

ques t i oned  bo th  p a r t i e s  about  t h e  S t a t e '  s a b i l i t y  t o  c r o s s -  

appea l .  The c h i e f  judge sugges ted  t h a t  t h e  p e t i t i o n e r  con- 

t emp la t e  f i l i n g  a  c o n d i t i o n a l  n o t i c e  o f  v o l u n t a r y  d i s m i s s a l ,  

t h e r eby  f r u s t r a t i n g  t h e  S t a t e  i n  i t s  e f f o r t  t o  o b t a i n  

a p p e l l a t e  review. 

Fol lowing t h e  c h i e f  j u d g e ' s  s u g g e s t i o n ,  t h e  p e t i t i o n e r  

f i l e d  a  c o n d i t i o n a l  d i s m i s s a l  o f  appea l  and s u g g e s t i o n  o f  

l a c k  o f  j u r i s d i c t i o n  on January  1 6 ,  1985. I n  t h a t  p l e a d i n g ,  

t h e  p e t i t i o n e r  sugges ted  t h a t  he  would d i smi s s  h i s  appea l  

e x p r e s s l y  cond i t i oned  upon a  r u l i n g  from t h e  Th i rd  D i s t r i c t  

Court  o f  Appeal t h a t  d i s m i s s a l  would d i v e s t  t h e  c o u r t  of  

j u r i s d i c t i o n  t o  e n t e r t a i n  t h e  S t a t e ' s  c ro s s - appea l .  

I n  r e sponse ,  t h e  S t a t e  moved t o  s t r i k e  t h e  n o t i c e  o f  

c o n d i t i o n a l  d i s m i s s a l  and responded t o  t h e  sugges t i on  o f  

l a c k  of j u r i s d i c t i o n .  The S t a t e  argued t h a t  t h e  Th i rd  

D i s t r i c t  Court  o f  Appeal cou ld  n o t  r e n d e r  an a d v i s o r y  



opinion on the  i s sue .  The S t a t e  f u r t h e r  contended t h a t  

d ismissa l  would not d ives t  the  cour t  of j u r i s d i c t i o n  t o  hea r  

t h e  S t a t e ' s  cross-appeal and t h a t  the  S t a t e  could have 

obtained review of the  t r i a l  c o u r t ' s  pos t -verd ic t  judgment 

of a c q u i t t a l  through o the r  a p p e l l a t e  veh ic les .  

P r i o r  t o  a  r u l i n g  on t h i s  i s s u e ,  t h i s  court  accepted 

j u r i s d i c t i o n .  

STATEMENT OF THE FACTS 

During the  evening hours of October 7 ,  1982, Daniel 

Enrique Paneque died a s  a  r e s u l t  of a  kn i fe  wound i n f l i c t e d  

by the  p e t i t i o n e r  a t  t h e  Malaga Restaurant ,  740 S.W. 8 t h  

S t r e e t ,  Miami, Dade County, F lo r ida .  The S t a t e  submitted 

t h a t  the  ac t ions  of the  p e t i t i o n e r  e s t ab l i shed  the  crime of 

premeditated murder. The defense,  however, contended t h a t  

the  p e t i t i o n e r  should have been acqu i t t ed  on se l f -de fense  

grounds o r  convicted of a  l e s s e r  included offense.  

Ada Ramos married the  p e t i t i o n e r  i n  Cuba i n  1976. I n  

1981, t h e  p e t i t i o n e r  and h i s  wife came t o  F lo r ida  t o  l i v e .  

(T.69). The v ic t im,  Daniel Panequ, was a  f r i end  of the  

family.  (T.74). 

Af ter  a  period of time, t h e  marriage d e t e r i o r a t e d  and 



Ada Ramos f i l e d  f o r  d i v o r c e  i n  J u l y ,  1982. (T. 104) .  During 

t h e  p e r i o d  o f  s e p a r a t i o n  between J u l y  and September,  t h e  

p e t i t i o n e r  o f t e n  v i s i t e d  h i s  w i f e  and c h i l d ,  t a l k e d  o f  t h e i r  

s e p a r a t e  f u t u r e s ,  and even agreed  t h a t  r e m a r r i a g e  would b e  

b e s t  f o r  Ada Ramos. (T.  75) .  

I n  August and September,  t h e  v i c t i m  main ta ined  a c l o s e  

r e l a t i o n s h i p  w i t h  Ada Ramos. (T.106-110). Indeed ,  t h e  

p e t i t i o n e r  and t h e  v i c t i m  argued about  t h i s  s u b j e c t  i n  l a t e  

August .  ( ~ . 1 0 6 ) .  

I n  mid-September, t h e  a p p e l l a n t  took a twe lve  day t r i p  

t o  New J e r s e y .  P r i o r  t o  h i s  d e p a r t u r e ,  however,  t h e  p e t i -  

a t i o n e r  was w e l l  aware t h a t  Ada Ramos was d a t l n g  t h e  v i c t i m .  

(T. 76,  268, 288).  When t h e  p e t i t i o n e r  r e t u r n e d  from h i s  N e w  

J e r s e y  t r i p ,  h e  was informed t h a t  Ada Ramos loved  t h e  v i c t i m  

and t h a t  t h e y  were t o  be mar r i ed  a t  t h e  end o f  t h e  y e a r .  

(T.76-77).  

On October  7 ,  a t  approx imate ly  7:00 p.m., t h e  

p e t i t i o n e r  t e l ephoned  Ada Ramos. The p e t i t i o n e r  s t a t e d  t h a t  

he  was go ing  t o  come t o  Ada Ramos' house  t o  v i s i t  h i s  c h i l d .  

Although Ada Ramos t o l d  him t h a t  h e  would n o t  b e  p e r m i t t e d  

t o  e n t e r ,  t h e  p e t i t i o n e r  s imply  hung up.  (T.77-78).  

Approximately 7:30 p.m., t h e  p e t i t i o n e r  a r r i v e d .  The 



a p e t i t i o n e r  e n t e r e d  t h e  r e s i d e n c e  a s  Ada ~ a m o s '  u n c l e  began 

t o  l e a v e  t h e  apar tment .  A s  t h e  p e t i t i o n e r  e n t e r e d ,  Ada 

Ramos t o l d  h e r  u n c l e  no t  t o  l e a v e .  (T.79) .  

Approximately 7:30 p.m., t h e  p e t i t i o n e r  a r r i v e d .  The 

p e t i t i o n e r  e n t e r e d  t h e  r e s i d e n c e  a s  Ada ~ a m o s '  unc l e  began 

t o  l e a v e  t h e  apar tment .  A s  t h e  p e t i t i o n e r  e n t e r e d ,  Ada 

Ramos t o l d  h e r  u n c l e  no t  t o  l e a v e .  (T. 79 ) .  

The p e t i t i o n e r  began t o  a rgue ,  u s e  obscene words i n  

r e f e r e n c e  t o  t h e  v i c t i m ,  and i n s u l t e d  Ada Ramos. The 

p e t i t i o n e r  t hen  grabbed Ada Ramos by t h e  neck,  and p u l l e d  a 

pocke tkn i f e  t h a t  he  had brought  from New J e r s e y .  The 

a p e t i t i o n e r  t h e n  s t a t e d ,  " I ' m  going t o  k i l l  you." (T.79-80). 

A t  t h a t  p o i n t ,  t h e  p e t i t i o n e r ' s  daugh te r  e n t e r e d  t h e  

room and s a i d ,  "Do no t  k i l l  my mommy." (T.80) . The p e t i -  

t i o n e r  pu t  t h e  pocke tkn i f e  away, hugged h i s  l i t t l e  g i r l ,  and 

began t o  c ry .  Both t h e  p e t i t i o n e r  and h i s  c h i l d  went 

o u t s i d e  t h e  f r o n t  door .  

A f t e r  a  s h o r t  pe r i od  o f  t i m e ,  t h e  g i r l  w a s  c a l l e d  

i n s i d e  by h e r  mother and Adas Ramos c lo sed  t h e  door .  The 

p e t i t i o n e r  t hen  began t o  shout  o b s c e n i t i e s  a g a i n  and s a i d ,  

I I I ' m  go ing  t o  k i l l  him. I ' m  going t o  k i l l  him." (T.81).  

The p e t i t i o n e r  then  l e f t  a t  approx imate ly  8: 00 p.m. (T.86).  



The p e t i t i o n e r  nex t  drove t o  t h e  Malaga Res t au ran t  and 

a r r i v e d  a t  approximately 8:15 p.m. (T.195). The p e t i t i o n e r  

en t e red  t h e  r e s t a u r a n t ,  qu i ck ly  moving toward t h e  v i c t im .  

The v i c t im ,  s e a t e d  wi th  h i s  back t o  t h e  door ,  rece ived  a 

wound from t h e  k n i f e  w i th  which t h e  defendant had p rev ious ly  

th rea tened  h i s  w i f e .  (T.195-229). The v i c t i m  had no wea- 

pons nor made any f u r t i v e  movements. (T.199). 

A f t e r  t h e  p e t i t i o n e r  a t t a c k e d  t h e  v i c t i m ,  he  s tepped 

back and wiped o f f  t h e  k n i f e  a s  he e x i t e d  t h e  r e s t a u r a n t  

door. (T.200-210). The p e t i t i o n e r  en t e red  h i s  c a r  and 

drove away. (T. 201 -202). 



ISSUE ON APPEAL 

WHETHER THE STATE OF FLORIDA MAY 
OBTAIN APPELLATE REVIEW OF A POST- 
VERDICT JUDGMENT OF ACQUITTAL. 



SUMMARY OF THE ARGUMENT 

F lo r ida  Rule of Appellate Procedure 9.140(c) (1) (H) and 

Sect ion 924.07(4), F lo r ida  S t a t u t e s  (1983), express ly  

author ize  the  S t a t e  of F lo r ida  t o  obta in  a p p e l l a t e  review on 

a " ru l ing  on a quest ion of law" when a defendant appeals h i s  

judgment of convict ion.  It cannot be reasonably suggested 

t h a t  a t r i a l  c o u r t ' s  r u l i n g  on a motion f o r  judgment of  

a c q u i t t a l  i s  anything but such a quest ion of law. A s  such, 

t h e  Third D i s t r i c t  Court of Appeal was eminently co r rec t  i n  

denying the  p e t i t i o n e r ' s  motion t o  dismiss the  S t a t e ' s  

cross-appeal .  

The p e t i t i o n e r ' s  r e l i a n c e  on Kirksey v.  S t a t e ,  433 

So.2d 1236 (Fla .  1 s t  DCA 1983),  p e t .  f o r  r ev .  den.,  446 

So.2d 100  l la. 1984), and i t s  cons t ruc t ion  of F lo r ida  Rule 

of Appel late  Procedure 3.620 i s  c l e a r l y  misplaced. Rule 

3.620 permits the  t r i a l  c o u r t ,  on a motion f o r  new t r i a l ,  t o  

reduce a f inding of g u i l t  t o  a l e s s e r  necessa r i ly  included 

of fense  where the  evidence i n  the  opinion of the  t r i a l  judge 

i s  i n s u f f i c i e n t  t o  support the  v e r d i c t .  Because the  t r i a l  

court  i s  permitted under Rule 3.620 t o  s i t  a s  a t r i e r  of  

f a c t ,  t h e  decis ion does not c o n f l i c t  with the  r u l i n g  i n  the  

present  case o r  the  numerous dec is ions  governing motions f o r  

judgment of a c q u i t t a l .  

Independent of the  au thor iza t ion  i n  F lo r ida  Rule of 



Appellate Procedure 9.140 (c) (1) (H) and Section 924.07 (4) , 

Florida Statutes (1983), the State may obtain appellate 

review pursuant to Florida Rule of Appellate Procedure 

9.110(g), Florida Rule of Appellate Procedure 9.110(a), 

State v. McInnes, 133 So.2d 581 (Fla. 1st DCA 1961), State 

v. Williams, 444 So.2d 434 (Fla. 3d DCA 1983), and State v. 

McKinney, 212 So.2d 761 (Fla. 1968). The rules in these 

cases permit cross-appeal so long as it arose from the same 

order in the same prosecution. Here, each party sought 

review from the trial court's judgment of conviction. Under 

such circumstances, the Third District properly entertains 

the State's cross-appeal. 

The petitioner also argues that the State should be 

prohibited from seeking review under the circumstances of 

this case because it creates a "chill" of the petitioner's 

right to seek review himself. The main flaw in the 

petitioner's rationale is that the State could not have 

otherwise obtained review without the petitioner's appeal. 

As will be seen, the State possesses a constitutional right 

to appeal under Article V, Section 4(b) (1) , Florida 

Constitution. The State could have also obtained direct 

review by recharacterization on the trial court order to 

fall within Florida Rule of Appellate Procedure 

9.140(c) (1) (A) , or by common law certiorari. 



a The r e c u r r e n t  theme o f  t h e  p e t i t i o n e r ' s  argument i s  

t h a t  t h e  S t a t e ' s  r i g h t  t o  a p p e a l  i s  p u r e l y  s t a t u t o r y .  

Although a  number o f  d e c i s i o n s  i n  r e c e n t  y e a r s  h a s  sug- 

g e s t e d  such  a  p r o p o s i t i o n ,  see, S t a t e  v. C . C . ,  449 So.2d 280 

 l la. 3d DCA 1983) ;  S t a t e  v. G.P. ,  429 So.2d 786  l la. 3d 

DCA 1983) ;  S t a t e  v. Brown, 330 So.2d 535  l la. 1st DCA 

1976) ,  t h e y  c l e a r l y  and e x p l i c i t l y  c o n f l i c t  w i t h  t h i s  

c o u r t ' s  o p i n i o n s  i n  S t a t e  v. Smith ,  260 So.2d 489 ( F l a .  

1972) ,  and Crownover v. Shannon, 170 So.2d 299 ( F l a .  1964) .  

An h i s t o r i c a l  a n a l y s i s  o f  t h e  d e c i s i o n s  which have  caused  

t h e  confus ion  and t h e  c o n s t i t u t i o n s  under  which t h e y  were 

dec ided  once and f o r  a l l  makes c l e a r  t h a t  t h e  r i g h t  t o  

a p p e a l  i s  c o n s t i t u t i o n a l  i n  n a t u r e ,  n o t  s t a t u t o r y .  

F i n a l l y ,  t h e  p e t i t i o n e r  s u g g e s t s  t h a t  t h e  S t a t e  ' s appea l  

should  b e  d i s m i s s e d  because  doub le  jeopardy p r e c l u d e s  review 

o f  an a c q u i t t a l .  The argument ,  however,  i s  o v e r l y  b r o a d .  

C lose  s c r u t i n y  o f  t h e  a p p l i c a b l e  law and t h e  f a c t s  o f  t h i s  

c a s e  p l a i n l y  d e m o n s t r a t e s  t h a t  t h e  T h i r d  D i s t r i c t  Cour t  of  

Appea l ' s  a b i l i t y  t o  g r a n t  r e l i e f  upon t h e  e x e r c i s e  o f  i t s  

j u r i s d i c t i o n  i s  unimpeded. 



ARGUMENT 

THE STATE OF FLORIDA MAY OBTAIN 
APPELLATE REVIEW OF A POST -VERDICT 
JUDGMENT OF ACQUITTAL. 

The opinion of t h e  Third D i s t r i c t  Court of Appeal i n  

the  present  case c o r r e c t l y  concluded t h a t  the  S t a t e  could a  

review by cross-appeal pursuant t o  F lo r ida  Rule of Appel late  

Procedure 9.140 (c) (1) (H) and Sect ion 924.07 (4) , Flor ida  

S t a t u t e s  (1983). A r u l i n g  on a  motion f o r  judgment of 

a c q u i t t a l  i s  p l a i n l y  a  quest ion of law subjec t  t o  review. 

This b r i e f  w i l l  examine the  a u t h o r i t y  which c l e a r l y  sup- 

p o r t s  the  S t a t e ' s  r i g h t  t o  obta in  review of such an order  

a and w i l l  address the  a t t a c k s  by p e t i t i o n e r  on the  soundness 

and a d v i s a b i l i t y  of such a  pos i t ion .  

A.  Cross-Appeal by F1a.R.App.P. 9 .140(c)( l ) (H) 
and Sect ion  924.07 (4 ) ,  F l a . S t a t .  (1983) 

Both F lo r ida  Rule of Appellate Procedure 9.140(c) (1) (H) 

and Sect ion 924.07 ( 4 ) ,  F lor ida  S t a t u t e s  (1983), provide t h a t  

t h e  S t a t e  may appeal an order  r u l i n g  on a  quest ion of law 

when a  convicted defendant appeals h i s  judgment of convic- 

t i o n .  The p e t i t i o n e r  argues t h a t  a  motion f o r  judgment o f  

a c q u i t t a l  i s  a  quest ion of f a c t  which f a l l s  ou t s ide  the  

scope of the  r u l e  and s t a t u t e .  A b r i e f  examination of the  

law r e l a t i n g  t o  motions f o r  judgment of a c q u i t t a l  makes 



c l e a r  t h a t  t h e  p e t i t i o n e r ' s  argument i s  erroneous.  

F l o r i d a  Rule of Criminal  Procedure 3.380 provides  i n  

p e r t i n e n t  p a r t :  

I f ,  a t  t h e  c l o s e  of t h e  evidence 
f o r  t h e  S t a t e  o r  a t  t h e  c l o s e  of 
a l l  evidence i n  t h e  cause ,  t h e  
cou r t  i s  of t h e  opinion t h a t  t h e  
evidence i s  i n s u f f i c i e n t  t o  warrant  
a  conv ic t ion ,  i t  may, and on t h e  
motion of t h e  prosecu t ing  a t t o r n e y  
o r  t h e  defendant ,  s h a l l ,  e n t e r  a  
judgment of  a c q u i t t a l .  

The t e s t  t o  be app l i ed  on a  motion f o r  judgment o f  

a c q u i t t a l  i s  not  whether i n  t h e  opinion of t h e  cou r t  t h e  

evidence f a i l e d  t o  exclude every reasonable  hypothes i s  bu t  

t h a t  of  g u i l t ,  bu t  r a t h e r  whether a  j u ry  was r equ i r ed  t o  

reasonably so  conclude.  Indeed,  c o u r t s  a r e  precluded from 

weighing t h e  evidence and render ing  a  judgment a s  t r i e r  of  

f a c t  under F l o r i d a  Rule of Criminal  Procedure 3.380. Tibbs 

v .  S t a t e ,  (F l a .  1981) , a f f i rmed ,  

2211 (1982). This cou r t  s u c c i n t l y  addressed t h e  t e s t  on a  

motion f o r  judgment of  a c q u i t t a l  i n  Lynch v .  S t a t e ,  293 

So.2d 44 (F l a .  1974):  

A defendant ,  i n  moving f o r  a  judg- 
ment of a c q u i t t a l ,  admits no t  only  
t h e  f a c t s  s t a t e d  i n  t h e  evidence 
adduced, bu t  a l s o  admits every 
conc lus ion  f avo rab le  t o  t h e  adverse  
p a r t y  t h a t  a ju ry  might f a i r l y  and 
reasonably i n f e r  from t h e  evidence.  

The c o u r t s  should not  g ran t  a  
motion f o r  judgment of  a c q u i t t a l  
u n l e s s  t h e  evidence i s  such t h a t  no 
view which t h e  j u r y  may l awfu l ly  
t a k e  of it f avo rab le  



t o  the  opposi te  pa r ty  can be sus- 
ta ined under the  law. Where t h e r e  
i s  room f o r  a d i f f e rence  of opinion 
between reasonable men as  t o  t h e  
proof o r  f a c t s  from which an u l t i -  
mate f a c t  i s  sought t o  be 
e s t a b l i s h e d ,  o r  where t h e r e  i s  room 
f o r  such d i f fe rences  a s  t o  t h e  
inferences  which might be drawn 
from conceded f a c t s ,  t he  cour t  
should submit the  case t o  the  jury 
f o r  t h e i r  f inding ,  a s  it i s  t h e i r  
conclusion,  i n  such cases ,  t h a t  
should p r e v a i l  and not pr imar i ly  
the  views of the  judge. The 
c r e d i b i l i t y  and probat ive force of  
c o n f l i c t i n g  testimony should not be 
determined on a motion f o r  judgment 
of a c q u i t t a l .  

Lynch v. S t a t e ,  supra,  293 
So.2d a t  45. 

Both Tibbs and Lynch make c l e a r  t h a t  the  t r i a l  court  i s  

not t o  a c t  a s  a t r i e r  of f a c t .  I ts  r o l e  pursuant t o  a 

motion f o r  judgment of a c q u i t t a l  under F lo r ida  Rule of 

Criminal 3.380 i s  t o  accept a l l  f a c t s  adduced and inferences  

therefrom i n  a l i g h t  most favorable  t o  the  S t a t e .  Courts 

may grant  a motion f o r  judgment of a c q u i t t a l  only where t h e  

evidence,  taken as  t r u e ,  cannot support  a conviction a s  a 

matter  of law. McGahee v. Massey, 667 F.2d 1357 (11th C i r .  

1982); F le tche r  v .  S t a t e ,  428 So.2d 667 (Fla .  1st DCA 1982); 

Rodriguez v. S t a t e ,  436 So.2d 219 (Fla .  3d DCA 1983);  

Muwwakil v .  S t a t e ,  435 So.2d 304 (Fla .  3d DCA 1983); Adams 

v. S t a t e ,  189 So. 397 (Fla .  1939). 

This court  was presented with the  i d e n t i c a l  f a c t s  i n  



a t h e  case  o f  Mixon v .  S t a t e ,  59 So.2d 38 ( F l a .  1952) .  Mixon 

was charged w i t h  second degree  murder and conv i c t ed  a f t e r  a  

j u r y  t r i a l .  The t r i a l  c o u r t  g r an t ed  a p o s t - t r i a l  motion t o  

reduce  and found Mixon g u i l t y  o f  manslaughter .  Mixon 

appea led  h i s  manslaughter  c o n v i c t i o n  and t h e  S t a t e  c r o s s -  

appealed  t h e  t r i a l  c o u r t ' s  r e d u c t i o n  o f  t h e  second deg ree  

murder v e r d i c t .  

On review,  t h i s  c o u r t  concluded t h a t  t h e  e r r o r s  r a i s e d  

by Mixon d i d  no t  war ran t  r e v e r s a l .  Th i s  c o u r t  f u r t h e r  h e l d  

t h a t  t h e  t r i a l  c o u r t  i n c o r r e c t l y  reduced ~ i x o n ' s  second 

degree  murder c o n v i c t i o n :  

The law i s  q u i t e  c l e a r  t h a t  one 
may n o t  provoke a d i f f i c u l t y  and 
hav ing  done s o  a c t  under  t h e  neces-  
s i t y  produced by t h e  d i f f i c u l t y ,  
t h e n  k i l l  h i s  adve r sa ry  and j u s t i -  
f y  t h e  homicide under  t h e  p l e a  o f  
s e l f - d e f e n s e .  

We t h i n k  t h a t  was t h e  p o s i t i o n  
t h e  a p p e l l a n t  g o t  h imse l f  i n  and 
t h a t  t h i s  view was adopted by t h e  
j u r y  when t hey  found him g u i l t y  of  
t h e  h i g h e r  o f f e n s e ,  murder i n  t h e  
second degree .  

So, w e  conclude t h a t  t h e  judge 
committed no e r r o r  i n  r e j e c t i n g  t h e  
t e s t imony  r e l a t i v e  t o  t h e  
a p p e l l a n t ' s  p h y s i c a l  c o n d i t i o n .  
For  t h e  same r ea son  w e  t h i n k  t h e  
S t a t e  should  p r e v a i l  on t h e  c r o s s -  
appea l ,  t aken  under  Sec. 924.07 (4)  , 
by which i s  ques t i oned  t h e  a c t i o n  



by t h e  c o u r t  i n  reducing t h e  
o f f e n s e  t o  manslaughter .  

Mixon v. S t a t e .  suDra. 59 

Like Mixon, t h e  t r i a l  judge i n  t h e  p re sen t  ca se  gran ted  

t h e  motion f o r  judgment of  a c q u i t t a l  and reduced t h e  convic-  

t i o n  t o  a l e s s e r  o f f e n s e .  The t r i a l  cou r t  d i d  s o  b e l i e v i n g  

t h a t  bo th  Clay v .  S t a t e ,  424 So.2d 1004  l la. 3d DCA 1983) ,  

and Tien  Wang v .  S t a t e ,  426 So.2d 1004  l la. 3d DCA 1983) 

r equ i r ed  such a r e s u l t .  A s  such,  it w a s  a  l e g a l  conclusion 

which w a s  wrong and s u b j e c t  t o  a p p e l l a t e  review. 

The Kirksey Decis ion and F1a.R.Crim.P. 3.620 

• To support  h i s  argument t h a t  a  r u l i n g  on a motion f o r  

judgment of  a c q u i t t a l  i s  one of  f a c t  and no t  l a w ,  t h e  

p e t i t i o n e r  r e l i e s  on Kirksey v .  S t a t e ,  433 So.2d 1236  l la. 

1st DCA 1983) ,  p e t .  f o r  r ev .  den. ,  446 So.2d 100 (F l a .  

1984).  I n  Ki rksey ,  t h e  defendant was convicted of  a t tempted 

sexua l  b a t t e r y ,  aggravated a s s a u l t ,  bu rg l a ry  w i th  a s s a u l t ,  

and kidnapping.  Pursuant  t o  F l o r i d a  Rule  of Criminal  

Procedure 3.620, t h e  t r i a l  cou r t  a t  sen tenc ing ,  i n  l i e u  of a 

new t r i a l ,  r u l e d  t h a t  t h e  evidence d id  no t  s u s t a i n  t h e  ver -  

d i c t  of kidnapping bu t  was s u f f i c i e n t  t o  s u s t a i n  a f i n d i n g  

of  t h e  l e s s e r  o f f ense  of  f a l s e  imprisonment. When t h e  

l ~ h e  p e t i t i o n e r  a t t empt s  t o  avoid t h e  p l a i n  a p p l i c a b i l i t y  
of  t h e  Mixon case  by sugges t ing  t h a t  nothing i n  t h e  Mixon 
opinion demonstrates t h a t  t h e  i s s u e s  r a i s e d  i n  t h e  p re sen t  
case  were r a i s e d  i n  Mixon. Although t h e  v e t i t i o n e r  does not  

t h i  c  u t mu t r e v e r s e  fiixon t h  r e v e r s e  t h e  Thi rd  fi~s@$Bct@ ~ c o u r f  oP AppeaB opmlon  irrtke presen t  case .  



a defendant appealed h i s  convic t ion ,  the  S t a t e  cross-appealed 

the  t r i a l  c o u r t ' s  reduct ion of the  kidnapping v e r d i c t .  

On appeal ,  t he  defendant ' s  motion t o  dismiss t h e  

S t a t e ' s  cross-appeal was granted:  

The S t a t e  would now appeal [ t h e  
reduct ion of the  kidnapping 
v e r d i c t ]  on the  b a s i s  of Rule 
9.140 (c)  (1) (H) , Flor ida  Rules of 
Appellate Procedure, which permits 
t h e  S t a t e  t o  appeal an o rde r ,  
I I [ r l u l i n g  on a  quest ion of law when 
a  convicted defendant appeals h i s  
judgment of convict  ion .  . . " We 
hold,  however, t h a t  a  r u l i n g  pur- 
suant  t o  Rule 3.620 i s  one of f a c t ,  
not of law, and from which t h e  
S t a t e  has no r i g h t  t o  appeal under 
the  r u l e s .  

Kirksey v. S t a t e ,  supra,  
433 So.2d a t  1241. 

The Kirksey opinion may be d is t inguished from the  

present  case.  F lo r ida  Rule of Criminal Procedure 3.620, on 

which Kirksey was based, provides:  

When the  offense i s  divided i n t o  
degrees and necessa r i ly  includes 
l e s s e r  o f fenses ,  and the c o u r t ,  on 
a  motion f o r  new t r i a l ,  i s  of t h e  
opinion t h a t  the  evidence does not 
s u s t a i n  the  ve rd ic t  but i s  s u f f i -  
c i e n t  t o  s u s t a i n  a  f inding  of g u i l t  
of a  l e s s e r  degree o r  of a  l e s s e r  
of fense  necessa r i ly  included i n  the  
one charge,  the  cour t  s h a l l  not  
grant  a  new t r i a l  but s h a l l  f ind  o r  
judge the  defendant g u i l t y  of such 
l e s s e r  degree o r  l e s s e r  offense 
necessa r i ly  included i n  t h e  charge,  
un less  a  new t r i a l  i s  granted by 
reason of some o the r  p r e j u d i c i a l  
e r r o r .  



A reduct ion  of offense pursuant t o  Rule 3.620 may occur only 

i n  conjunction with a  motion f o r  a  new t r i a l .  S t a t e  v .  

Farmer, 384 So.2d 311 (Fla .  5 t h  DCA 1980) . 2  

The t r i a l  judge in  the  Kirksey case avai led  himself of 

Rule 3.620 because the  weight of the  evidence was contrary 

t o  the  kidnapping v e r d i c t ,  but  not t o  the  l e s s e r  included 

of fense  of f a l s e  imprisonment. Under such circumstances,  

t h e  F i r s t  D i s t r i c t  Court of Appeal was co r rec t  t o  conclude 

t h a t  the  dec is ion  of t h e  t r i a l  court  was one of f a c t ,  and 

not law. Any o t h e r  i n t e r p r e t a t i o n  of the Kirksey dec is ion  

would run a f o u l  with numerous cases i n  t h i s  cour t  and t h e  

o t h e r  d i s t r i c t  cour ts  of appeal .3  

a 2 ~ l o r i d a  Rule of Criminal Procedure 3.600 (a) (2) provides 
i n  p a r t  t h a t  a  new t r i a l  s h a l l  be granted i f  t h e  v e r d i c t  i s  
cont rary  t o  law o r  the  weight of the  evidence. 

3 ~ e c a u s e  Rule 3.600(a) (2) provides f o r  a  new t r i a l  when a  
ve rd ic t  i s  cont rary  t o  law and when the  ve rd ic t  i s  cont rary  
t o  the  weight of the  evidence, Rule 3.620 can employed 
i n  two separa te ,  though r e l a t e d ,  a reas .  F i r s t ,  a s  
previously d iscussed ,  a  court  may f ind  a  v e r d i c t  cont rary  t o  
the  weight of t h e  evidence,  but not cont rary  t o  a  l e s s e r  
included offense.  Ins tead  of a  new t r i a l ,  t h e  court  may 
simply e n t e r  judgment on the  l e s s e r  included of fense .  

Rule 3.600(a)(2) a l s o  provides,  however, t h a t  a  new t r i a l  
must be granted i f  the v e r d i c t  i s  cont rary  t o  law. This 
r equ i res  the  t r i a l  court  t o  again engage i n  a  determinat ion 
t h a t  the  evidence presented,  viewed i n  a  l i g h t  most 
favorable  t o  t h e  S t a t e  i s  i n s u f f i c i e n t  a s  a matter  of law t o  
support the  convict ion.  Under those circumstances, t h e  
question i s  purely one of law and not f a c t .  

This court  discussed t h e  r e l a t i o n s h i p  between these  two 
concepts in  Tibbs v.  S t a t e ,  397 So.2d 1120 (Fla .  1981), 
aff i rmed,  102 S.Ct. 2211 (1982). A convict ion r e s t s  upon 
i n s u f f i c i e n t  evidence when, even a f t e r  viewing the  evidence 



a The Th i rd  D i s t r i c t  c o r r e c t l y  concluded F l o r i d a  Ru le  o f  

A p p e l l a t e  Procedure  9.140 ( c )  (1)  (H) and S e c t i o n  924.07 ( 4 ) ,  

F l o r i d a  S t a t u t e s  (1983) ,  pe rmi t  t h e  S t a t e  t o  o b t a i n  review 

o f  a  t r i a l  c o u r t ' s  p o s t - v e r d i c t  judgment o f  a c q u i t t a l  by 

c r o s s -  

appea l  when a  de fendan t  a p p e a l s  h i s  judgment o f  c o n v i c t i o n .  

C .  A l t e r n a t i v e  Cross-Appeal Review Pu r suan t  t o  
F l o r i d a  Rule  o f  A p p e l l a t e  Procedure  9.110 

Assuming arguendo t h a t  a r u l i n g  on a motion f o r  judg- 

ment o f  a c q u i t t a l  i s  an i s s u e  o f  f a c t  and t h a t  review by 

c ro s s - appea l  cannot  be had pu r suan t  t o  F l o r i d a  Ru le  o f  

a Appe l l a t e  Procedure  9 .140(c)  (1 )  (H) and S e c t i o n  924.07 ( 4 ) ,  

F l o r i d a  S t a t u t e s  (1983) ,  t h e  S t a t e  can n o n e t h l e s s  o b t a i n  

c ro s s - appea l  review pu r suan t  t o  F l o r i d a  Rule o f  A p p e l l a t e  

Procedure  9.110 ( a )  . A rev iew o f  t h e  h i s t o r i c a l  b a s i s  f o r  

t h i s  r u l e  c l e a r l y  s u p p o r t s  t h e  S t a t e ' s  p o s i t i o n .  

i n  a l i g h t  most f a v o r a b l e  t o  t h e  p r o s e c u t i o n ,  no r a t i o n a l  
f a c t  f i n d e r  could  have found t h e  de fendan t  g u i l t y  beyond a 
r e a s o n a b l e  doubt .  A r e v e r s a l  based on t h e  weight  o f  t h e  
ev idence ,  on t h e  o t h e r  hand,  draws t h e  c o u r t  i n t o  q u e s t i o n s  
o f  c r e d i b i l i t y .  The "weight o f  t h e  evidence"  r e f e r s  t o  a 
"de t e rmina t i on  [by ]  t h e  t r i e r  o f  f a c t  t h a t  a g r e a t e r  amount 
o f  c r e d i b l e  ev idence  s u p p o r t s  one s i d e  o f  an i s s u e  o r  cause  
t han  ano the r . "  A r e v e r s a l  on t h i s  ground,  u n l i k e  a r e v e r s a l  
based on i n s u f f i c i e n t  ev idence ,  does  no t  mean t h a t  a c q u i t t a l  
was t h e  on ly  p rope r  v e r d i c t .  ~ n s t e a d ,  t h e  judge s i t s  -as a 
" t h i r t e e n t h  i u r o r  . I '  I d .  

It i s  f o r  t h i s  r e a son  t h a t  Ki rksey  must be  cons t rued  as a i n v o l v i n g  a  v e r d i c t  c o n t r a r y  t o  t h e  weight  o f  t h e  ev idence .  
I f  Ki rksey  invo lved  a  v e r d i c t  c o n t r a r y  t o  law, Ki rksey  w a s  
i n c o r r e c t l y  dec ided  and must be d i sapproved .  



a The beginning p o i n t  of a n a l y s i s  on t h i s  i s s u e  i s  t h e  

p r e - r u l e s  d e c i s i o n  i n  S t a t e  v .  McInnes, 133 So.2d 581 (F l a .  

1st  DCA 1961) .  I n  McInnes, t h e  S t a t e  appealed an o rde r  

quashing two counts  of a  four-count in format ion ,  and t h e  

defendant cross-appealed t h a t  p a r t  of t h e  o rde r  denying h i s  

motion t o  quash t h e  remaining counts .  The s t a t e  moved t o  

d i smiss  t h e  c ross -appea l ,  contending t h a t  t h e r e  was no r u l e  

o r  s t a t u t e  a u t h o r i z i n g  a  defendant t o  c ross -appea l .  

Addressing t h i s  con ten t ion ,  t h e  cou r t  noted t h e r e  was 

nothing i n  t h e  r u l e  p r o h i b i t i n g  a  c r imina l  defendant from 

t a k i n g  a  cross-appeal  and t h a t  c i v i l  a c t i o n s  permi t ted  

c ross -appea ls .  The c o u r t  then  s t a t e d  t h a t  "c ross -  

assignments o f  e r r o r  a r e  a l lowable  only when they  could have 

• supported a  s e p a r a t e  and d i s t i n c t  appea l ,  u n l e s s  t h e  r e l a t e  

t o  t h e  same judgment from which t h e  main appeal  i s  taken." 

S t a t e  v .  McInnes, sup ra ,  133 So.2d a t  583 (emphasis 

suppl ied)  . Although t h e  law d i d  no t  a u t h o r i z e  t h e  defendant 

t o  t a k e  an appeal  from t h e  d e n i a l  of  a  motion t o  quash,  

de fendan t ' s  cross-appeal  of  t h e  d e n i a l  of  t h e  motion t o  

quash was pe rmis s ib l e  "s ince  it r e l a t e s  t o  t h e  same o r d e r  

from which t h e  S t a t e ' s  appeal  i s  taken." I d .  

The subsequent h i s t o r y  o f  S t a t e  v. McInnes i n d i c a t e s  

t h a t  t h i s  c o u r t  gave a t  l e a s t  t a c i t  approval  t o  such a  pro- 

p o s i t i o n .  I n  t r a n s f e r r i n g  t h e  case  t o  t h e  d i s t r i c t  cou r t  of 

appeal  on o t h e r  grounds,  t h i s  cou r t  s t a t e d :  



[W ] e  apprehend t h a t  t h a t  t r i b u n a l  
may wish  t o  r e - d a s h  examine t h e  
q u e s t i o n  r e l a t i v e  t o  t h e  r i g h t  o f  
t h e  de fendan t  t o  f i l e  a  c r o s s -  
a p p e a l  because  i f  t h e  f o u r  c h a r g e s  
a r e  c o n s i d e r e d  a s  i n  e f f e c t  f o r  
d i s t i n c t  p r o s e c u t i o n  which cou ld  
proceed i n d e p e n d e n t l y ,  under  f o u r  
s e p a r a t e  i n f o r m a t i o n s ,  t h e n  t h e  
de fendan t  f o r  a l l  p r a c t i c a l  pur -  
poses  is  u n d e r t a k i n g  t o  r a i s e  by 
c r o s s - a p p e a l ,  i n  a p p e a l  p r o p e r l y  
t a k e n  by t h e  S t a t e  from a d e c i s i o n  
a f f e c t i n g  two c o u n t s ,  o r  p rosecu-  
t i o n s ,  a  r u l i n g  made i n  a  d i f f e r e n t  
and independent  p r o s e c u t i o n .  

S t a t e  v. McInnes, 1 4 0  So.2d 
519,  521 ( F l a .  1962) .  

Th i s  c o u r t  found no impediment t o  t h e  d e f e n d a n t  ' s c r o s s  - 
a p p e a l ,  s o  long  a s  it a r o s e  from t h e  same o r d e r  i n  t h e  same 

p r o s e c u t  i o n .  

The s t a t e  o f  t h e  l a w  h a s  t h e r e f o r e  developed i n t o  

c l e a r l y  p e r m i t t i n g  a  p a r t y  t o  c r o s s - a p p e a l  a n  o r d e r  t o  

a s s e r t  t h a t  t h e  o r d e r  gave him less t h a n  t h e  f u l l  r e l i e f  t o  

which he  was e n t i t l e d ,  even  i f  no r u l e  o r  s t a t u t e  a u t h o r i z e d  

a d i r e c t  a p p e a l  from t h e  o r d e r .  S e e ,  S t a t e  v. McInnes, 212 

So.2d 761  l la. 1968) ;  S t a t e  v. W i l l i a m s ,  444 So.2d 434 

 l la. 3d DCA 1983) .  

The o n l y  remaining q u e s t i o n  i s  whether  t h e  McInnes 

d e c i s i o n  has  been e f f e c t e d  by t h e  c u r r e n t  F l o r i d a  Rules  o f  

A p p e l l a t e  P rocedure .  F l o r i d a  Rule  o f  A p p e l l a t e  9.110(g)  



a permits cross-appeals i n  cases governed by t h a t  r u l e .  Rule 

9.110(a) (1) s t a t e s  t h a t  the  r u l e  app l i e s  t o  cases  invoking 

the  a p p e l l a t e  j u r i s d i c t i o n  of the  d i s t r i c t  court  of appeal 

t o  review the  f i n a l  orders  of t h e  t r i a l  cour ts  not d i r e c t l y  

reviewable by the  Supreme Court or  a c i r c u i t  cour t .  Thus, 

the re  appears t o  be no impediment t o  a cross-appeal where an 

appeal has been taken by a defendant i n  a cr iminal  case.  

Rule 9.140 (a)  provides t h a t  "[ a lppeal  proceedings i n  

c r iminal  cases s h a l l  be a s  i n  c i v i l  cases  except a s  modified 

by t h i s  ru le ."  Since nothing i n  Rule 9.140 p r o h i b i t s  a 

cross-appeal i n  a cr iminal  case ,  and s ince  the  need f o r  spe- 

c i f  i c  au thor iza t ion  f o r  such a cross-appeal was d i r e c t l y  

a r e j ec ted  i n  S t a t e  v. McInnes, 133 So.2d 581, approved i n  

S t a t e  v .  McKinney, 212 So.2d 761, i t  seems c l e a r  t h a t  the  

S t a t e  has a r i g h t  t o  cross-appeal where a defendant seeks 

review of  a f i n a l  judgment of convict ion.  See, S t a t e  v.  

Williams, supra,  444 So.2d a t  438. 

D. The Cons t i tu t iona l  C h i l l  and the S t a t e ' s  
Right t o  Direc t  A ~ ~ e l l a t e  Review 

The p e t i t i o n e r  contends t h a t  t h i s  court  should preclude 

t h e  S t a t e  from seeking review i n  the  present  case because it 

would present  a dangerous precedent.  I n  p a r t i c u l a r ,  

p e t i t i o n e r  argues t h a t  permi t t ing  t h e  S t a t e  t o  cross-appeal 

uncons t i tu t iona l ly  c h i l l s  the  e l e c t i o n  of the  defendant 



a himself  t o  appea l .  I n  e f f e c t ,  t h e  p e t i t i o n e r  argues  t h a t  a  

c ross -appea l  p l aces  a  defendant i n  a  Catch-22 s i t u a t i o n .  

The p l a i n  and s imple  answer t o  t h i s  argument i s  t h a t  t h e r e  

can be no " c h i l l "  where t h e  S t a t e  has  t h e  r i g h t  t o  d i r e c t  

review. 

Although a  number of cases  suggest  t h e  con t r a ry  ,4 t h e  

S t a t e  has  a  c o n s t i t u t i o n a l  r i g h t  t o  appeal  f i n a l  o rde r s  and 

judgments en t e red  a g a i n s t  it pursuant  t o  A r t i c l e  V ,  Sec t ion  

4 ( b ) ( l )  of t h e  F l o r i d a  Cons t i t u t i on .  A r t i c l e  V ,  Sec t ion  

4(b)  (1)  provides  i n  p e r t i n e n t  p a r t :  

D i s t r i c t  c o u r t s  of appeal  s h a l l  
have j u r i s d i c t i o n  t o  hear  appea l s ,  
t h a t  may be taken a s  a  mat te r  o f  
r i g h t ,  from f i n a l  judgments o r  
o rde r s  of t r i a l  c o u r t s ,  i nc lud ing  
those  en t e red  on review of adminis- 
t r a t i v e  a c t i o n ,  not  d i r e c t l y  
appea lab le  t o  t h e  Supreme Court o r  
a  c i r c u i t  c o u r t .  5  

The f i r s t  case  t o  d i s c u s s  a  c o n s t i t u t i o n a l  r i g h t  t o  

appea l  was Crownover v .  Shannon, 170 So.2d 299 (F l a .  1964).  

4 ~ t a t e  v.  C . C . ,  449 So.2d 280 ( F l a .  3d DCA 1983);  S t a t e  v .  
G.P., 429 So.2d 786 (F l a .  3d DCA 1983);  S t a t e  v.  Brown, 330 
m d  535 ( 1 s t  DCA 1976) .  The erroneous n a t u r e  of  t he se  
dec i s ions  i s  explored i n  p a r t  E of t h i s  b r i e f .  

51n a d d i t i o n  t o  t h i s  c u r r e n t  p rov is ion  of t h e  F l o r i d a  
C o n s t i t u t i o n ,  t h e  predecessor  p rov i s ion ,  A r t i c l e  V ,  Sec t ion  
3 ,  of t h e  1956 C o n s t i t u t i o n  provided t h e  S t a t e  wi th  t h e  same 



In Crownover, a habeas petitioner sought prohibition 

against a district court of appeal because the petitioner 

contended that the court was without jurisdiction to 

entertain an appeal by the State. Holding that appeals from 

a final judgment in habeas corpus cases should be treated as 

appeals in other cases of a civil nature, this court dis- 

cussed whether a constitutional right to appeal existed: 

The right to appeal from the 
final decisions of trial courts to 
the Supreme Court and to the 
district courts of appeal has 
become a part of the Constitution 
and is no longer dependent on 
statutory authority or subject to 
being impaired or abridged by 
statutory law, but of course 
subject to rules promulgated by the 
Supreme Court regulating the 
practice and procedure. See State 
v. Furen, 118 So.2d 6 (Fla. 1960). 

Before the 1956 amendment, 
Article V of the Constitution did 
not provide the procedure for 
invoking the jurisdiction of the 
Supreme Court for purposes of 
review, but left such matters to 
the legislature and the Supreme 
Court; it simply provided that: 

The Supreme Court shall 
have appellate jurisdiction 
in all cases at law and in 
equity originating in circuit 
courts,***. 

Section 59.01 (3) (4), F.S.A. 
(Cha ter 22854, Laws of Florida, 
19455 p rovides : 



"(3) W r i t  of E r r o r  Abolished; 
Appeal Subst i tu ted. - -Review 
i n  t h i s  S t a t e  by w r i t  of 
e r r o r  i s  abo l i shed .  A l l  
r e l i e f  h e r e t o f o r e  o b t a i n a b l e  
by w r i t  of  e r r o r  may h e r e -  
a f t e r  be obta ined by appea ls  
a s  i n  e q u i t y .  

"(4) Appeal a s  a Mat ter  o f  
Right.--Appeals,  except  where 
o therwise  exp res s ly  provided 
by law, s h a l l  be a mat te r  of 
r i g h t  . 11 

The f i r s t  paragraph o f  Sec t ion  
5(3)  o f  A r t i c l e  V o f  t h e  
C o n s t i t u t i o n ,  a s  amended i n  1956, 
provides  : 

" J u r i s d i c t i o n .  Appeals from 
t r i a l  c o u r t s  i n  each appel-  
l a t e  d i s t r i c t  may be taken  t o  
t h e  cou r t  of appeal  of such 
d i s t r i c t ,  a s  a matter of  
r i g h t ,  from a l l  f i n a l  
judgments o r  decrees  except  
t hose  from which appea ls  may 
be taken d i r e c t  t o  t h e  
Supreme Court o r  t o  a  c i r c u i t  
c o u r t .  " (Emphasis added) . 

It thus  appears  from t h e  f o r e -  
going c o n s t i t u t i o n a l  p rov i s ion  t h a t  
appea ls  t o  t h e  c o u r t s  of appea l  a r e  
a  ma t t e r  of  r i g h t  and as of  course .  
The r i g h t  seems t o  be a b s o l u t e  and 
u n q u a l i f i e d  except where an appea l  
may be  taken  t o  t h e  Supreme Court 
o r  a c i r c u i t  c o u r t .  There a r e  no 
cond i t i ons  s p e c i f i e d  i n  t h e  
C o n s t i t u t i o n  t o  t h e  r i g h t  of  
appea l .  The except ion  c l a u s e  i n  
S e c t i o n  59 . 01 (4 ) ,  sup ra ,  i s  omitted 
from Sec t ion  5 of  A r t i c l e  V of t h e  
C o n s t i t u t i o n ,  a s  amended. 

Under p re sen t  p r a c t i c e  t r i a l  
judges no longer  i s s u e  w r i t s  o f  
e r r o r  o r  "allow" appea l s  and t h e  
t a k i n g  of a  t imely  appeal  t o  t h e  



d i s t r i c t  cour ts  of appeal i s  an 
unimpaired r i g h t  sub jec t  only t o  
t h e  r u l e s  and regula t ions  of the  
Supreme Court governing the  manner, 
mean, mode and method i n  t h e  tak ing  
and prosecut ion of t h e  appeal ... 

Crownover v.  Shannon, supra ,  
170 So.2d a t  301-302. 

This cour t  again r e i t e r a t e d  t h a t  l i t i g a n t s  have a  

c o n s t i t u t i o n a l  r i g h t  t o  appeal i n  S t a t e  v .  Smith, 260 So.2d 

489 (Fla .  1972). I n  Smith, t h e  t r i a l  cour t  ordered t h a t  

s t a t e  witnesses  be examined f o r  v i s u a l  acu i ty  p r i o r  t o  t h e i r  

testimony a t  t r i a l .  By in te r locu to ry  appeal ,  t he  s t a t e  

sought a  r e v e r s a l  of t h a t  order .  On appeal ,  t h e  F i r s t  

D i s t r i c t  Court of Appeal held t h a t  it lacked j u r i s d i c t i o n  t o  

• e n t e r t a i n  the appeal and r e f e r r e d  t o  A r t i c l e  V ,  Section 

5 ( 3 ) ,  F lo r ida  Cons t i tu t ion ,  which provided: 

J u r i s d i c t i o n .  Appeals from t r i a l  
cour t s  i n  each a p p e l l a t e  
d i s t r i c t ,  ... may be taken t o  the  
court  of appeal of such d i s t r i c t ,  
a s  a  matter of r i g h t ,  from a l l  
judgments.. . 

The Supreme Court ... may provide 
f o r  review by such cour ts  of i n t e r -  
locutory orders  o r  decrees i n  mat- 
t e r s  reviewable by the  d i s t r i c t  
cour t s  of appeal.  

This c o u r t ,  adopting the  reasoning of the  F i r s t  

D i s t r i c t  Court of Appeal, held t h a t  Sect ion 924.07 was 

i n e f f e c t i v e  unless  a  r u l e  from t h i s  court  "breathes l i f e 1 '  

i n t o  the  l e g i s l a t i v e  a c t :  



A p p e l l a t e  review o f  any o r d e r  o r  
judgment e n t e r e d  by a  t r i a l  c o u r t  
i s  no t  a  r i g h t  de r i ved  from t h e  
common law. The r i g h t  o f  a p p e l l a t e  
rev iew i s  d e r i v e d  from t h e  
sove re ign ;  i . e . ,  t h e  c i t i z e n s  o f  
t h i s  s ta te .  By means o f  A r t i c l e  V 
o f  t h e  F l o r i d a  C o n s t i t u t i o n ,  t h e  
c i t i z e n s  have g r an t ed  t o  a l i t i g a n t  
a s  a  m a t t e r  o f  r i g h t  a p p e l l a t e  
rev iew o f  a  f i n a l  judgment. The 
sove re ign  ha s  decreed t h a t  " t he  
Supreme Cour t  ... may p rov ide  f o r  
r ev iew by such c o u r t s  o f  i n t e r l o c u -  
t o r y  o r d e r s  ...( emphasis t h e i r s . ) .  
Th i s  e x p l i c i t  p r o v i s i o n  i s  c l e a r l y  
s u b s t a n t i v e  and no t  p rocedu ra l .  
t h e  c o n s t i t u t i o n  does no t  a u t h o r i z e  
t h e  l e g i s l a t u r e  t o  p rov ide  f o r  
i n t e r l o c u t o r y  review.  Any s t a t u t e  
p u r p o r t i n g  t o  g r a n t  i n t e r l o c u t o r y  
appea l s  i s  c l e a r l y  a d e c l a r a t i o n  o f  
l e g i s l a t i v e  p o l i c y  and no more. 
U n t i l  and u n l e s s  t h e  Supreme Cour t  
o f  F l o r i d a  adop t s  such  s t a t u t e  as 
i t s  own ( a s  it d i d  w i t h  r e g a r d  t o  
S e c t i o n  94.071) ,  t h e  purpor ted  
enactment  i s  vo id .  

S t a t e  v .  Smith,  s u p r a ,  260 
So.2d a t  490 - 491. 

Two r e c e n t  lower c o u r t  d e c i s i o n s  a l s o  recogn ized  t h e  

S t a t e ' s  c o n s t i t u t i o n a l  r i g h t  t o  appea l .  I n  S t a t e  v .  W.A.M., 

412 So.2d 49  l la. 5 t h  DCA), p e t .  f o r  r e v .  den i ed ,  419 So.2d 

1201 ( F l a .  1982) ,  t h e  F i f t h  D i s t r i c t  Cour t  o f  Appeal h e l d  

t h a t  t h e  S t a t e  had a c o n s t i t u t i o n a l  r i g h t  t o  appea l  from an  

o r d e r  d i s c h a r g i n g  a  j u v e n i l e  on speedy t r i a l  grounds.  

Noting t h a t  d i s t r i c t  c o u r t s  o f  appea l  w e r e  g iven  j u r i s d i c -  

t i o n  t o  h e a r  appea l s  " t h a t  may b e  t aken  as a  matter o f  

r i g h t "  under  A r t i c l e  V,  S e c t i o n  4 (b )  (1 )  , F l o r i d a  

a 



a Const i tu t ion  (1980), t h e  W.A.M. cour t  held the  S t a t e  had a 

c o n s t i t u t i o n a l  r i g h t  t o  appeal f i n a l  judgments : 

The emphasized language would 
appear a t  f i r s t  t o  be a  mere paren- 
t h e t i c a l  phrase descr ibing the  
appeals which d i s t r i c t  cour ts  have 
j u r i s d i c t i o n  t o  hea r ,  implying t h a t  
the  grant  of r i g h t s  t o  take appeals  
would be found i n  s t a t u t o r y  law. 
However, t h e  c o n s t i t u t i o n a l  provi-  
s ion  formally r e l a t i n g  t o  the  
j u r i s d i c t i o n  of d i s t r i c t  cour t s  of 
appeal ,  A r t i c l e  V ,  Sect ion 5 ( 3 ) ,  
F lo r ida  Cons t i tu t ion  (1956), pro- 
vided in  p a r t  a s  follows: 

Appeals from t r i a l  cour ts  in  
each a p p e l l a t e  d i s t r i c t ,  . . .may be taken t o  the  court  
of appeal of such d i s t r i c t ,  
a s  a  matter  of r i g h t ,  from 
a l l  f i n a l  judgments o r  
decrees  except those from 
which appeals  may be taken 
d i r e c t  t o  the  Supreme Court 
o r  t o  a  c i r c u i t  cour t .  
(Emphasis supplied) . 

This  e a r l i e r  provis ion c l e a r l y  
described the  j u r i s d i c t i o n  of the  
d i s t r i c t  cour ts  of appeal a s  a  
co ro l l a ry  t o  the  grant  of the  r i g h t  
t o  appeal f i n a l  judgments. The 
Supreme Court of F lor ida  held i n  
Crowno-y,e~_.y ,_.,- s w n ,  170 So.2d 299 
(Fla .  1964) t h a t  t h i s  provis ion of 
t h e  Cons t i tu t ion  descr ib ing  the 
j u r i s d i c t i o n  of the  d i s t r i c t  court  
granted a  r i g h t  of appeal a s  a  
matter of course.  I n  Crownover it  
was sa id  t h a t :  

The r i g h t  t o  appeal from the  
f i n a l  dec is ions  of t r i a l  
cour t s  t o  the  Supreme Court 
and t o  the  d i s t r i c t  cour ts  of  



appeal has become a  par t  of 
the  Const i tut ion and i s  no 
longer dependent on s t a tu to ry  
author i ty  subject  t o  be 
impaired or  abridged by 
s t a tu to ry  law. . . " 

Notwithstanding the  subs t an t i a l  
d i f ference  in  language between the 
former cons t i tu t iona l  provision 
considered in Crownover and the 
present provision r e l a t i n g  t o  the 
j u r i sd i c t i on  of the d i s t r i c t  courts  
of appeal,  we do not bel ieve such 
changes were intended t o  eliminate 
the r i g h t  of appeal from f i n a l  
judgments. 

S t a t e  v. W.A.M. ,  supra,  
412 So.2d a t  50. 

In S t a t e  v. G.P., 429 So.2d 786 (Fla.  3d DCA 1983), the 

a Third D i s t r i c t  Court of Appeal panel opinion6 followed the  

r a t i ona l e  of Crownover and W.A.M. The S t a t e  appealed from 

the t r i a l  cou r t ' s  dismissal from a  p e t i t i o n  fo r  delinquency 

because of a  v io la t ion  of the juven i le ' s  cons t i tu t iona l  

r i g h t  t o  a  speedy t r i a l .  Noting tha t  W.A.M. and Crownover 

stood fo r  the proposi t ion t ha t  A r t i c l e  V of the Const i tut ion 

i n  1957 created a  cons t i tu t iona l  r i g h t  t o  appeal,  the court  

agreed t ha t  the S t a t e ' s  cons t i tu t iona l  r i g h t  t o  appeal sur- 

vived the  changes t o  Ar t i c le  V of the  Florida Const i tut ion 

6 ~ o t h  W.A.M. and G.P. a r e  on review t o  t h i s  cour t .  The 
G.P. p ~ e c i s i ~ a s  subsequently re jec ted  by the Third 
D i s t r i c t  Court of Appeal i n  S t a t e  v. C . C . ,  449 So.2d 280 
(Fla.  3d DCA 1983) (en banc). The fau l ty  r a t i ona l e  under- 
ly ing the en banc opinion in  C . C .  i s  discussed i n  pa r t  E. 



[Ar t .  V ,  Sect ion 5 ( 3 ) ,  Fla.Const. 
(1957) 1 "lays down a s u f f i c i e n t  
r u l e  by means of which the  r i g h t  or  
purpose which it gives o r  i s  
intended t o  accomplish may be 
determined, enjoyed o r  pro tec ted  
without the a id  of l e g i s l a t i v e  

I I enactment, Gray v. ~ r y a n g ,  125 
So.2d 846. 851 (Fla .  1960). and 
the re fo re ;  it i s  self-exec;ting. 
See, S t a t e  ~ ~ H a r r i s ,  136 So.2d 633 
(Fla .  1962)(holding t h a t  t h e  con- 
s t i t u t i o n a l  provis ion author iz ing  
t h e  Supreme Court t o  review con- 
f l i c t i n g  dec is ions  of the d i s t r i c t  
cour t s  i s  se l f -execut ing)  . By 
d e f i n i t i o n ,  then ,  no s t a t u t e  was 
necessary t o  brea the  l i f e  i n t o  t h e  
Cons t i tu t ion  author iz ing  appeals.  
As necessary c o r o l l a r y ,  the  j u r i s -  
d i c t i o n  conferred upon the  cour t  by 
t h e  Const i tu t ion  could not be  
diminished nor enlarged by an a c t  
of the  l e  i s l a t u r e .  See Warren v.  k S t a t e ,  1 7  So.2d 429 (Fla .  1st DCA 
1965) . Accordingly, we would agree 
with the  dictum i n  Crownover... 

Since the  j u r i s d i c t i o n a l  provis ion 
makes no d i s t i n c t i o n  between t h e  
S t a t e ' s  r i g h t  t o  appeal and any 
o the r  pa r ty  l i t i g a n t ' s ,  t h e  S t a t e  
should enjoy the  same r i g h t s  a s  a l l  
o t h e r s ,  with t h e  obvious exception 
of double jeopardy b a r .  The court  
concluded, i n  W . A . M . ,  supra,  t h a t  
although t h e r e h a v e b e e n  changes i n  
t h e  c o n s t i t u t i o n  s ince  t h e  1957 
Amendment r e l i e d  on i n  Crownover, 
supra,  t h e  S t a t e ' s  c o n s t i t u t i o n a l  
r i g h t  t o  appeal remains i n t a c t .  

S ta te-v .  G.P., supra,  429 So.2d 
a t  787.' 

' I ~ v e n  though t h e  G.P. panel found a  S t a t e  c o n s t i t u t i o n a l  
r i g h t  t o  appeal ,  i t  nonetheless granted the  motion t o  
dismiss because it f e l t  the  dec is ion  of t h i s  cour t  i n  
Whidden v.  S t a t e ,  32 So.2d 577 (Fla .  1947),  was con t ro l l ing .  
See, Hoffman v. Jones,  280 So.2d 431 (Fla .  1973). ( c o n ' t )  



I n  rev iewing  t h e s e  d e c i s i o n s ,  i t  becomes c l e a r  t h a t  t h e  

S t a t e  could  have f i l e d  a  d i r e c t  appea l  t o  t h e  d i s t r i c t  c o u r t  

o f  appea l  i n  t h i s  c a se .8  Because t h e  S t a t e  cou ld  have 

ob t a ined  d i r e c t e d  review,  t h e r e  can be  no " c h i l l "  o f  t h e  

p e t i t i o n e r ' s  r i g h t  t o  appea l .  The Catch-22 f e a r  o f  t h e  

p e t i t i o n e r  does no t  e x i s t .  

Even i f  no c o n s t i t u t i o n a l  r i g h t  t o  appea l  e x i s t e d ,  t h e  

S t a t e  could  have ob t a ined  a p p e l l a t e  review by common l a w  

c e r t i o r a r i .  Where an appea l  o r  w r i t  o f  e r r o r  i s  n o t  

a v a i l a b l e ,  an  a p p e l l a t e  c o u r t  may de te rmine  whether  t h e  

lower t r i b u n a l  exceeded i t s  j u r i s d i c t i o n  o r  a c t e d  i n  a  man- 

n e r  c o n t r a r y  t o  t h e  e s s e n t i a l  r equ i rements  o f  law. H a r r i s o n  

v .  F ink ,  75 F l a .  22, 77 So. 663 (1918);  K i l g o r e  v .  Berg, 149 

F l a .  570, 6  So.2d 541 (1942) ;  S t a t e  v .  Smith,  260 So.2d 489 

( F l a .  1972) ;  S t a t e  v .  I . V . ,  366 So.2d 186 ( F l a .  1st DCA 

1979) ;  S t a t e  v .  Wilcox, 351 So.2d 89   la. 2d DCA 1977) ;  

S t a t e  v.  S t e i n b r e c h e r ,  409 So.2d 510 ( F l a .  3d DCA 1982) ; 

F l o r i d a  Rule  o f  A p p e l l a t e  Procedure  9 . 0 3 0 ( b ) ( 3 ) ;  A r t i c l e  V ,  

S e c t i o n  4 ( b ) ( 3 ) ,  F la .Const .  (1980).  

Th i s  was e r r o r .  A d e c i s i o n  t h a t  a  c o n s t i t u t i o n a l  r i g h t  t o  
appea l  e x i s t e d  would no t  have c o n f l i c t e d  w i t h  t h e  Supreme 
C o u r t ' s  op in ion  i n  Whidden. Whidden was decided under t h e  
pre-1957 c o n s t i t u t i o n  which l e f t  a p p e l l a t e  matters t o  t h e  
l e g i s l a t u r e .  Because t h e  c o n s t i t u t i o n  had changed, no con- 
f l i c t  would have occur red .  

8 ~ h i s  r i g h t  t o  appea l  i s  l i m i t e d  on ly  by double  jeopardy 
c o n s i d e r a t i o n s  i n  t h e  c r i m i n a l  a r ena .  For  t h e  a p p l i c a b i l i t y  
o f  t h e  double  jeopardy c l a u s e  i n  t h e  p r e s e n t ,  see p a r t  F  o f  
t h i s  b r i e f .  



a The S t a t e  could have obtained a  review by recharac- 

t e r i z a t i o n  of the  order  a s  one dismissing an indictment o r  

information or  any count the reof .  F lo r ida  Rule of Appellate 

Procedure 9.140(c) (1) (A). See, S t a t e  v. H a r r i s ,  439 So. 2d 

265 (Fla .  2d DCA 1983). 

E.  S ta tu to ry  Control of t h e  S t a t e  
Rieht t o  A ~ ~ e a l  

A r ecur ren t  theme i n  t h e  p e t i t i o n e r ' s  b r i e f  i s  t h a t  t h e  

S t a t e ' s  r i g h t  t o  appeal i n  cr iminal  cases i s  purely s t a t u -  

to ry .  A s  a  r e s u l t ,  t he  p e t i t i o n e r  argues t h a t  the  f a i l u r e  

of the  l e g i s l a t u r e  t o  e x p l i c i t l y  permit an appeal from a  

p o s t - t r i a l  judgment of a c q u i t t a l  renders  t h e  S t a t e  h e l p l e s s  • and without an avenue of review. A s  has previously been 

noted, the  l e g i s l a t u r e  cannot r e s t r i c t  o r  expand t h e  

c o n s t i t u t i o n a l  r i g h t  t o  appeal.  Crownover v. Shannon, 170 

So.2d 299 (Fla .  1964); S t a t e  v. Smith, 260 So.2d 489 (Fla .  

1972). S t a t e  v. W.A.M., 412 So.2d 49 (Fla .  5 th  DCA), p e t *  

f o r  rev .  den.,  419 So.2d 1201 (Fla .  1982). Nonetheless, 

t h i s  court  should c l a r i f y  the  confusion i n  t h i s  a rea .  A 

c lose  examination of t h e  support  f o r  recent  dec is ions  

holding t h a t  the  S t a t e  r i g h t  t o  appeal i s  s t a t u t o r y ,  see ,  

S t a t e  v. Brown, 330 So.2d 535 (Fla .  1st DCA 1976); S t a t e  v. 

C C 0 3  (Fla .  3d DCA 1983),  demonstrates t h a t  the  dec is ions  

were wrongly decided. 



a I n  S t a t e  v. Brown, s u p r a ,  t h e  S t a t e  sough t  t o  a p p e a l  a  

p o s t - v e r d i c t  judgment o f  a c q u i t t a l  .9 Gran t ing  t h e  

a p p e l l e e ' s  motion t o  quash  t h e  a p p e a l ,  t h e  F i r s t  D i s t r i c t  

Court  o f  Appeal h e l d  t h a t  t h e  S t a t e ' s  r i g h t  t o  a p p e a l  was 

p u r e l y  s t a t u t o r y :  

A p p e l l a t e  review of  any o r d e r  o r  
judgment e n t e r e d  by a  t r i a l  c o u r t  
i s  n o t  a  r i g h t  d e r i v e d  from t h e  
common law; i t  i s  d e r i v e d  from t h e  
s o v e r e i g n .  S t a t e  v. Smith ,  260 
So.2d 489 ( F l a .  1972) .  The S t a t e ' s  
r i g h t  t o  seek  a p p e l l a t e  review i n  a  
c r i m i n a l  c a s e  i s  p u r e l y  s t a t u t o r y  
and i s  found i n  F l o r i d a  S t a t u t e  
924.07. Whidden v. S t a t e ,  159 F l a .  
691,  32 So.2d 577 (1947).  

S t a t e  v. Brown, s u p r a ,  330 
So.  2d a t  536. (Foo tno te  oml t t ed )  . 

While t h e  Brown c o u r t  was c o r r e c t  t o  n o t e  t h a t  t h e  

r i g h t  t o  appeal  i s  d e r i v e d  from t h e  s o v e r e i g n ,  i t  missed 

t h e  e s s e n t i a l  t h r u s t  o f  S t a t e  v. Smith ,  260 So.2d 489  l la. 

1972) ,  a s  w e l l  a s  Crownover v. Shannon, 170 So.2d 299  l la. 

1964) .  Both Smith  and Crownover p l a i n l y  s t a n d  f o r  t h e  p r o -  

p o s i t i o n  t h a t  a  l i t i g a n t ' s  r i g h t  t o  a p p e a l  under  t h e  p o s t -  

1957 F l o r i d a  C o n s t i t u t i o n  i s  c o n s t i t u t i o n a l ,  n o t  s t a t u t o r y .  

Although Whidden v. S t a t e ,  159 F l a .  691, 32 So.2d 577 

(1947),  announced t h a t  t h e  S t a t e ' s  r i g h t  t o  a p p e a l  was 

9 ~ t  should  b e  no ted  t h a t  t h e  p r e s e n t  c a s e  i n v o l v e s  no t  a n  
a p p e a l ,  b u t  a  c r o s s - a p p e a l .  None the less ,  a n  examinat ion  o f  
t h e  u n d e r l y i n g  b a s i s  o f  Brown n o n e t h e l e s s  i n d i c a t e s  t h a t  i t  
shou ld  be  d i sapproved .  



a s t a t u t o r y ,  i t  d i d  s o  under  t h e  pre-1957 F l o r i d a  

C o n s t i t u t i o n .  A s  s u c h ,  r e l i a n c e  on Whidden was misp laced .  

The S t a t e  v. C . C . ,  449 So.2d 280 ( F l a .  3d DCA 1983) ,  

d e c i s i o n  s u f f e r s  from t h e  same problem. P o i n t i n g  t o  bo th  

Whidden and Brown, t h e  T h i r d  D i s t r i c t  a l s o  e r r o n e o u s l y  con- 

c luded  t h a t  t h e  S t a t e ' s  r i g h t  t o  appea l  was p u r e l y  s t a t u -  

t o r y .  The c o n c u r r i n g  o p i n i o n  i n  C . C .  s u g g e s t s  t h a t  t h e  

W.A.M. c a s e  wrongfu l ly  r e l i e d  on t h e  Crownover d e c i s i o n .  To 

s u p p o r t  t h i s  s u g g e s t i o n ,  t h e  concur rence  i n d i c a t e s  t h a t  

A r t i c l e  V ,  S e c t i o n  4 (b )  o f  t h e  C o n s t i t u t i o n  g r a n t s  o n l y  

c i v i l  l i t i g a n t s  a p p e l l a t e  review. S t a t e  v. C . C . ,  s u p r a ,  449 

So. 2d a t  280-281, n .  1. 

Such a  c o n t e n t i o n  i s  a b s o l u t e l y  devoid  o f  any s u p p o r t .  

There  i s  no i n d i c a t i o n  t h a t  A r t i c l e  V,  S e c t i o n  4 (b )  i s  

l i m i t e d  t o  c i v i l  m a t t e r s .  Indeed ,  t h e  s u g g e s t i o n  t h a t  t h e  

c o n s t i t u t i o n a l  r i g h t  t o  a p p e a l  i s  l i m i t e d  t o  c i v i l  l i t i g a n t s  

i s  r e f u t e d  by t h i s  c o u r t ' s  o p i n i o n  i n  S t a t e  v. Smith ,  s u p r a .  

Fur thermore ,  such  a  h o l d i n g  i s  c o n t r a r y  t o  a  number o f  d e c i -  

s i o n s  g u a r a n t e e i n g  t h e  r i g h t  t o  a p p e a l  i n  c r i m i n a l  matters. 

M a r s h a l l  v .  S t a t e ,  344 So.2d 646, 648 ( F l a .  2d DCA 1977) ;  

Carr v .  S t a t e ,  180 So.2d 381, 382 ( F l a .  2d DCA 1965) ;  S t a t e  

v. M i m s ,  267 So.2d 52  l la. 1st DCA 1972) .  See a l s o  S t a t e  

v. Meyer, 430 So.2d 440 ( F l a .  1983) ;  Bagge t t  v. Wainwright,  

229 So. 2d 239 ( F l a .  1969) .  



F. Review o f  a  P o s t - V e r d i c t  A c q u i t t a l  
i s  Not Barred  bv Double J e o ~ a r d v  

The concern  r a i s e d  i n  t h e  C . C .  d e c i s i o n  and by t h e  

p e t i t i o n e r  i n  t h e  c o u r t  below was t h a t  p e r m i t t i n g  t h e  S t a t e  

t o  a p p e a l  and o b t a i n  r e l i e f  from e r roneous  a c q u i t t a l s  would 

v i o l a t e  doub le  j eopardy .  Double j eopardy ,  however, f o r b i d s  

a  second t r i a l  f o r  t h e  purpose  o f  a f f o r d i n g  t h e  p r o s e c u t i o n  

a n o t h e r  o p p o r t u n i t y  t o  supp ly  ev idence  which it f a i l e d  t o  

muster  i n  t h e  f i r s t  p roceed ing .  T i b b s  v .  F l o r i d a ,  102 S .Ct .  

2211, 2218 (1982);  Uni ted  S t a t e s  v. S c o t t ,  437 U.S. 82 

(1978) ; Burks v. Uni ted  S t a t e s ,  437 U.S. 1 (1978);  Green v. 

Massey, 437 U.S. 1 9  (1978).  Such a  concern  i s  n o t  p r e s e n t  

i n  t h e  i n s t a n t  c a s e .  

It i s  c l e a r  t h a t  double  j eopardy  i s  a  c o n s i d e r a t i o n  

o n l y  when a  r e t r i a l  o f  t h e  de fendan t  would b e  n e c e s s i t a t e d  

by  a  r e v e r s a l  o f  t h e  t r i a l  c o u r t ' s  r u l i n g .  Compare Mixon v. 

S t a t e ,  59  So.2d 38 w i t h  Watson v. S t a t e ,  410 So.2d 207 ( F l a .  

1st  DCA 1982) .  Where t h e  s t a t e ' s  a p p e a l  i s  from a p o s t -  

v e r d i c t  judgment o f  a c q u i t t a l  on t h e  charge  o f  f i r s t  d e g r e e  

murder ,  a  r e v e r s a l  o f  t h a t  r u l i n g  w i l l  r e s u l t  o n l y  i n  t h e  

r e i n s t a t e m e n t  o f  t h e  j u r y ' s  v e r d i c t  and t h e  d i r e c t e d  e n t r y  

o f  a  judgment t h e r e o n ,  n o t  i n  a  r e t r i a l  o f  t h e  de fendan t .  

The Uni ted  S t a t e s  Supreme Court  e l a b o r a t e d  on t h i s  concept  

i n  Uni ted  S t a t e s  v. Wilson,  420 U.S. 332 (1975):  



A system permi t t ing  review of a l l  
claimed l e g a l  e r r o r s  would have 
symmetry t o  recommend it and would 
avoid t h e  r e l e a s e  of some defen- 
dants  who have benefi ted from 
i n s t r u c t i o n s  o r  ev ident ia ry  r u l i n g s  
t h a t  a r e  unduly favorable  t o  them. 
But we have r e j e c t e d  t h i s  p o s i t i o n  
i n  the  p a s t ,  and we continue of the  
view t h a t  the  p o l i c i e s  underlying 
the  Double Jeopardy Clause m i l i t a t e  
aga ins t  permi t t ing  the  Government 
t o  appeal a f t e r  a  v e r d i c t  of 
a c q u i t t a l .  Granting t h e  Government 
such broad appeal r i g h t s  would 
allow t h e  prosecutor t o  seek t o  
persuade a  second t r i e r  of f a c t  of 
the  defendant I s  g u i l t  a f t e r  having 
f a i l e d  with the  f i r s t ;  i t  permit 
him t o  re-examine the  weaknesses of  
h i s  f i r s t  p resen ta t ion  i n  order  t o  
s t rengthen t h e  second; and i t  would 
d i s se rve  the  defendant 's  l eg i t ima te  
i n t e r e s t s  i n  t h e  f i n a l i t y  of a  ver -  
d i c t  of a c q u i t t a l .  These 
i n t e r e s t s ,  however, do not apply i n  
t h e  case of a  pos tverd ic t  r u l i n g  of 
law by a  judge. Correction of an 
e r r o r  of law a t  t h a t  s t age  would 
not grant  t h e  prosecutor  a  new 
t r i a l  o r  sub jec t  the  defendant t o  
the  harrassment t r a d i t i o n a l l y  
associa ted  with mul t ip le  prosecu- 
t ions .  

United S t a t e s  v. Wilson, 
supra,  420 U.S. a t  353. 

The Supreme Court came t o  the  i d e n t i c a l  conclusion t h r e e  

years  l a t e r  i n  United S t a t e s  v. S c o t t ,  437 U.S. 82 (1978): 

In  Jenkins we had assumed t h a t  a  
judgment of a c q u i t t a l  could be - - 
appealed where -no r e t r i a l  would be 
needed on remand: 



When t h i s  p r i n c i p l e  i s  
a p p l i e d  t o  t h e  s i t u a t i o n  
where t h e  j u r y  r e t u r n s  a ve r -  
d i c t  o f  g u i l t  b u t  t h e  t r i a l  
c o u r t  t h e r e a f t e r  e n t e r s  a  
judgment o f  a c q u i t t a l ,  an  
appea l  i s  pe rmi t t ed .  I n  t h a t  
s i t u a t i o n  a  conc lu s ion  by a n  
a p p e l l a t e  c o u r t  t h a t  t h e  
judgment of  a c q u i t t a l  was 
improper does no t  r e q u i r e  a  
c r i m i n a l  defendant  t o  submit  
t o  a  second t r i a l ;  t h e  e r r o r  
can be  c o r r e c t e d  on remand by 
t h e  e n t r y  o f  a  judgment o f  
t h e  v e r d i c t .  420 U. S . ,  a t  
365, 95 S . C t . ,  a t  1011. 

Desp i t e  t h e  c o u r t ' s  heavy emphasis 
on t h e  f i n a l i t y  o f  an a c q u i t t a l  i n  
Mar t in  Linen and ~ a n a b r i a  v .  Uni ted  
S t a t e s .  437 U.S. 54. 98  S .Ct .  2170. 
57 ~ . ~ d . 2 d  43 ,  n e i t h e r  d e c i s i o n  
e x p l i c i t l y  r e p u d i a t e s  t h i s  assump- 
t i o n .  

Uni ted  S t a t e s  v .  S c o t t ,  
s u p r a ,  437 U.S. a t  91 n .7 .  

A r ev iew o f  t h e s e  d e c i s i o n s  and t h e  Double Jeopardy 

Clause  i t s e l f  demons t ra tes  t h a t  a  de fendan t  would no t  r i s k  

be ing  " t r i e d  again"  by g r a n t i n g  r e l i e f  i n  t h i s  c a s e .  1 0  

Because t h e  p r e s e n t  appea l  i nvo lve s  t h e  review of  a  

l O ~ h e  concurrence  i n  C . C .  wor r i ed  t h a t  t h e  S t a t e  cou ld  
appea l  from a  f i n a l  judgment of  a c q u i t t a l  i n  a  c r i m i n a l  
c a s e .  That  concern ,  however, should  p r e s e n t  no b a r  t o  t h e  
' u r i s d i c t i o n  o f  a  c o u r t  t o  h e a r  t h e  S t a t e ' s  appea l .  A r t i c l e  

( b )  ( 1 ,  cons t rued  w i t h  A r t i c l e  I ,  S e c t i o n  9  
would p rov ide  a  c l e a r  answer. I n  a  s i t u a t i o n  where doub le  
jeopardy would p rov ide  a b a r ,  i n  a p p e l l a t e  c o u r t  may d e c i d e  
t h e  c a s e  i s  moot o r  e n t e r t a i n  t h e  appea l  because  of  t h e  need 
t o  c o r r e c t  a p o t e n t i a l l y  r e c u r r i n g  problem. 



a post-verdict judgment of acquittal, no double jeopardy 

cons iderat ions exist . 



CONCLUSION 

Based on t h e  f o r e g o i n g  r a t i o n a l e  and a u t h o r i t y ,  t h e  

responden t  submi t s  t h e  Th i rd  D i s t r i c t  Court  o f  Appeal c o r -  

r e c t l y  p e r m i t t e d  t h e  S t a t e  t o  o b t a i n  a p p e l l a t e  r ev iew o f  t h e  

t r i a l  c o u r t ' s  p o s t - t r i a l  judgment of  a c q u i t t a l .  The S t a t e ' s  

r i g h t  t o  a p p e a l ,  whether  by c r o s s - a p p e a l  o r  th rough  p l e n a r y  

rev iew,  i s  c o n s t i t u t i o n a l l y  p r o t e c t e d  by A r t i c l e  V ,  S e c t i o n  

4 (b )  (1) , Fla .Cons t .  (1980) . N e i t h e r  t h e  l e g i s l a t u r e  o r  t h i s  

c o u r t  may r e s t r i c t  t h a t  r i g h t .  

Because o f  t h i s  c o n s t i t u t i o n a l  r i g h t  t o  a p p e a l ,  t h e r e  

i s  no " c h i l l "  on a d e f e n d a n t ' s  d e t e r m i n a t i o n  o f  whether  t o  

t a k e  a n  a p p e a l .  

A s  such ,  t h e  o p i n i o n  o f  t h e  T h i r d  D i s t r i c t  Court  o f  

Appeal s h o u l d ,  i n  a l l  r e s p e c t s ,  b e  a f f i r m e d .  
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