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INTRODUCTION 

The p e t i t i o n e r ,  t h e  S t a t e  o f  F l o r i d a ,  was t h e  a p p e l l e e /  

c r o s s - a p p e l l a n t  i n  t h e  Th i rd  D i s t r i c t  Court  o f  Appeal and t h e  

p r o s e c u t i o n  i n  t h e  C i r c u i t  Cour t  o f  t h e  E l e v e n t h  J u d i c i a l  C i r c u i t  

i n  and f o r  Dade County, F l o r i d a .  The r e s p o n d e n t ,  Rene Ramos, was 

t h e  a p p e l l a n t /  c r o s s - a p p e l  l e e  and t h e  de fendan t  i n  t h o s e  same 

r e s p e c t i v e  c o u r t s .  The p a r t i e s  s h a l l  b e  r e f e r r e d  t o  a s  

p e t i t i o n e r  and responden t  i n  t h i s  b r i e f .  

II 1 1  A d e s i g n a t e s  t h e  a t t a c h e d  appendix and s h a l l  be  

accompanied by an  a p p r o p r i a t e  page number. 

a STATEMENT OF THE CASE AND FACTS 

On October  2 8 ,  1982,  a Dade County Grand J u r y  charged t h e  

r e s p o n d e n t ,  Rene Ramos, w i t h  f i r s t  d e g r e e  murder and aggrava ted  

a s s a u l t .  The t r i a l  on b o t h  charges  was commenced on February  8 ,  

1983.  

A t  t h e  c l o s e  o f  t h e  S t a t e ' s  c a s e ,  t h e  responden t  moved f o r  a 

motion f o r  judgment of  a c q u i t t a l  on t h e  charge  o f  f i r s t  d e g r e e  

murder and a r e d u c t i o n  of  t h a t  count  t o  second degree  murder.  

The t r i a l  c o u r t  r e s e r v e d  r u l i n g  on t h e  motions and den ied  t h e  

same motions a t  t h e  c l o s e  of  a l l  ev idence .  



Afte r  t h e  ju ry  re turned  a  v e r d i c t  of g u i l t y  on both charges ,  

t h e  t r i a l  cou r t  granted a  p o s t - v e r d i c t  motion f o r  judgment of  

a c q u i t t a l  and reduced t h e  respondent1 s convic t ion  t o  second 

degree murder. The respondent f i l e d  a n o t i c e  of appeal  and t h e  

S t a t e  f i l e d  a  n o t i c e  of c ross -appea l .  

On A p r i l  1 6 ,  1984, t h e  respondent f i l e d  h i s  i n i t i a l  b r i e f  

and moved t o  dismiss  t h e  cross-appeal  of t h e  S t a t e .  A f t e r  S t a t e  

response,  t h e  Third D i s t r i c t  Court of Appeal denied t h e  motion. 

Ramos v.  S t a t e ,  457 So.2d 492 (F la .  3d DCA 1984).  The Third 

D i s t r i c t  he ld  t h a t  t h e  t r i a l  c o u r t ' s  pos t -ve rd ic t  a c q u i t t a l  was a  

ques t ion  of law and t h a t  cons ide ra t ion  of t h e  i s s u e  was no t  

bar red  by double jeopardy. Ramos v .  S t a t e ,  457 So.2d a t  493-494. 

A f t e r  den ia l  of h i s  motion f o r  r ehea r ing ,  motion f o r  

r ehea r ing  en banc,  and motion f o r  c e r t i f i c a t i o n  t o  t h i s  c o u r t ,  

t h e  respondent f i l e d  a  n o t i c e  t o  invoke d i s c r e t i o n a r y  

j u r i s d i c t i o n .  Because t h e  Third D i s t r i c t  Court of Appeal denied 

t h e  respondent ' s  motion t o  s t a y ,  ma t t e r s  i n  t h e  d i s t r i c t  cou r t  of 

appeal  cont inued.  

Oral  argument i n  t h e  Third D i s t r i c t  Court of  Appeal was he ld  

on January 1 5 ,  1985. During t h e  argument, a  new panel quest ioned 

both  p a r t i e s  about t h e  s t a t e ' s  a b i l i t y  t o  c ross -appea l .  The 

c h i e f  judge suggested t h a t  t h e  respondent contemplate f i l i n g  a 

cond i t iona l  n o t i c e  of  vo luntary  d i s m i s s a l ,  thereby f r u s t r a t i n g  * t h e  S t a t e  i n  i t s  e f f o r t s  t o  ob ta in  a p p e l l a t e  review. The respon- 

dent  f i l e d  such a  pleading t h e  next day. 



In response, t h e  S t a t e  moved t o  s t r i k e  the  n o t i c e  of 

condi t ional  d ismissa l  and responded t o  t h e  suggestion of lack of  

j u r i s d i c t i o n .  The S t a t e  argued t h a t  the  Third D i s t r i c t  Court of 

Appeal could not render an advisory opinion on the  i s sue .  The 

S t a t e  f u r t h e r  contended t h a t  dismissal  would not d i v e s t  the  court  

of j u r i s d i c t i o n  t o  hear  t h e  s t a t e ' s  cross-appeal and t h a t  t h e  

S t a t e  could have obtained review of the  t r i a l  c o u r t ' s  

pos t -verd ic t  judgment of a c q u i t t a l  through o the r  a p p e l l a t e  

veh ic les .  (A. 6-13). 

On January 28, 1985, t h i s  cour t  accepted j u r i s d i c t i o n  of the  

case .  (A. 14) .  

• Even though j u r i s d i c t i o n  l ay  i n  t h i s  cour t ,  t h e  Third 

D i s t r i c t  Court of Appeal dismissed  he case .  Ramos v.  S t a t e ,  

So. 2d , Case No. 83-949 (Fla .  3d DCA March 12,  1985)[10 F.L.W. 

6881. The Third D i s t r i c t  Court of Appeal held t h a t  the  S t a t e ,  

a s  c ross-appel lan t ,  had no r i g h t  t o  independently appeal t h e  

r u l i n g  t h a t  the evidence was i n s u f f i c i e n t  t o  s u s t a i n  the  j u r y ' s  

v e r d i c t  of f i r s t  degree murder and was only authorized t o  

cross-appeal the  r u l i n g .  Ramos v. S t a t e ,  supra,  10 FLW a t  689. 

(A. 1 4 ) .  This appeal followed. 



ISSUE ON APPEAL 

WHETHER THE THIRD DISTRICT COURT OF 
APPEAL OPINION I N  THE INSTANT CASE 
CONFLICTED WITH WELL SETTLED 
FLORIDA DECISIONAL LAW PERMITTING 
THE STATE THE CONSTITUTIONAL RIGHT 
TO APPEAL PURSUANT TO ARTICLE V ,  
SECTION 4 ( R )  ( I ) ,  FLORIDA 
CONSTITUTION (1980) ,  PROHIBITING 
ADVISORY OPINIONS, AND DECIDING 
CONTROVERSIES WHERE A REVIEWING 
COURT HAS ACCEPTED JURISDICTION OF 
THE MATTER? 

SUMMARY OF ARGUMENT 

a The March 1 2 ,  1 9 8 5 ,  o p i n i o n  o f  t h e  T h i r d  D i s t r i c t  Cour t  o f  

Appea l  c o n f l i c t s  w i t h  p r e v i o u s  o p i n i o n s  f rom t h i s  c o u r t  as w e l l  

as i t s  s i s te r  c o u r t s  on t h r e e  s e p a r a t e  and i m p o r t a n t  areas o f  

F l o r i d a  l a w .  F i r s t ,  t h e  d i s m i s s a l  o f  b o t h  a p p e a l s  u n d e r  t h e  

c i r c u m s t a n c e s  o f  t h i s  case c o n s t i t u t e d  t h e  r e n d i t i o n  o f  a n  

a d v i s o r y  o p i n i o n .  S e c o n d l y ,  t h e  c o u r t  r e n d e r e d  a d e c i s i o n  when 

it no l o n g e r  had  j u r i s d i c t i o n  o v e r  t h e  case. F i n a l l y ,  t h e  

d e c i s i o n  i n  t h e  i n s t a n t  case d i s m i s s i n g  t h e  s t a t e ' s  c r o s s - a p p e a l  

b e c a u s e  t h e  S t a t e  had  no r i g h t  t o  d i r e c t l y  a p p e a l  t h e  i s s u e  

c o n f l i c t e d  w i t h  two d e c i s i o n s  o f  t h i s  c o u r t  and numerous 

d e c i s i o n s  o f  i t s  s is ter  c o u r t s .  A r e v i e w  o f  e a c h  a r e a  

d e m o n s t r a t e s  t h a t  t h i s  c o u r t  s h o u l d  e x e r c i s e  d i s c r e t i o n a r y  r e v i e w  

i n  t h i s  matter. 



ARGUMENT 

THE THIRD DISTRICT COURT OF APPEAL 
OPINION I N  THE INSTANT CASE 
CONFLICTS WITH WELL SETTLED FLORIDA 
DECISIONAL LAW PERMITTING THE STATE 
THE CONSTITUTIONAL RIGHT TO APPEAL 
PURSUANT TO ARTICLE V ,  SECTION 4 ( ~ )  
( I ) ,  FLORIDA CONSTITUTION (1980) ,  
PROHIBITING ADVISORY OPINIONS, AND 
D E C I D I N G  CONTROVERSIES WHERE A 
REVIEWING COURT HAS ACCEPTED 
JURISDICTION OF THE MATTER. 

A .  Advisory  Opinion 

The n o t i c e  of  c o n d i t i o n a l  d i s m i s s a l  f i l e d  i n  t h i s  c a s e  was 

t r u l y  un ique .  The n o t i c e  s t a t e d  t h a t  t h e  p e t i t i o n e r  wanted t o  

drop h i s  appea l  i n  t h e  p r e s e n t  case  i f  and o n l y  i f  t h e  T h i r d  

D i s t r i c t  Court  o f  Appeal would, i n  advance ,  conclude  t h a t  

d i s m i s s a l  o f  t h e  a p p e a l  would d i v e s t  t h e  T h i r d  D i s t r i c t  Court  o f  

Appeal o f  j u r i s d i c t i o n  on t h e  S t a t e ' s  c r o s s - a p p e a l .  The 

p e t i t i o n e r  f u r t h e r  moved t h a t  i f  t h e  c o u r t  d i s a g r e e d ,  i t  shou ld  

d i s r e g a r d  h i s  n o t i c e  o f  d i s m i s s a l .  (A. 5 ) .  

The a c t i o n  o f  g r a n t i n g  t h e  d i s m i s s a l  o f  b o t h  c a s e s  e x p r e s s l y  

c o n f l i c t s  w i t h  d e c i s i o n a l  law i n  t h i s  s t a t e  p r o h i b i t i n g  c o u r t s  of  

a p p e a l  from g i v i n g  l e g a l  a d v i s e  and r e n d e r i n g  a d v i s o r y  o p i n i o n s .  

Advisory  Opinion t o  t h e  Governor,  196 So.2d 737  l la. 1 9 6 7 ) ;  

Dobson v .  C r e w s ,  164  So.2d 252  l la. 1st DCA 1964) ,  a f f ' d ,  177 

So.2d 202 ( F l a .  1965) ;  C o l l i n s  v .  Hor ton ,  111 So.2d 746 ( F l a .  1s t  * DCA 1959) ;  Schwartz v .  Nourse,  190 So.2d 389  l la. 4 t h  DCA 1980) .  



The p e t i t i o n e r  r eques t ed  and was g r an t ed  an adv i so ry  op in ion  

because  t h e  p e t i t i o n e r  d i d  n o t  know what course  o f  a c t i o n  would 

s e r v e  h i s  b e s t  i n t e r e s t .  I n s t e a d  o f  making an e l e c t i o n ,  t h e  

p e t i t i o n e r  s imply asked t h e  Th i rd  D i s t r i c t  Court o f  Appeal t o  

r u l e  on t h e  j u r i s d i c t i o n  o f  t h e  S t a t e ' s  c ro s s - appea l  i f  t h e  

p e t i t i o n e r  decided t o  d i smi s s  h i s  o r i g i n a l  appea l  and then  asked 

t h i s  c o u r t  t o  t r e a t  h i s  n o t i c e  o f  c o n d i t i o n a l  d i s m i s s a l  i n  

whatever way w i l l  be most b e n e f i c i a l  t o  t h e  p e t i t i o n e r .  The 

p e t i t i o n e r  asked t h e  Th i rd  D i s t r i c t  Cour t  of Appeal t o  become t h e  

S t a t e ' s  adve r sa ry  and t h e  Th i rd  D i s t r i c t  Court  of  Appeal d i d  so .  

The c o u r t s  o f  t h i s  s t a t e  have always r e j e c t e d  a t t emp t s  t o  

manufacture j u r i s d i c t i o n .  - See ,  S t a t e  v .  Vogel ,  415 So.2d 821 

 l la. 2d DCA 1982) .  The op i n ion  by t h e  Th i rd  D i s t r i c t  Court  o f  

Appeal was a d v i s o r y ,  p r o h i b i t e d  by t h e  concept  of  j u d i c i a l  

r e s t r a i n t ,  and c o n f l i c t e d  w i t h  t h e  above-c i t ed  c a s e s .  Because o f  

t h e  g r a v i t y  o f  t h i s  s i t u a t i o n ,  t h i s  c o u r t  should  e x e r c i s e  i t s  

d i s c r e t i o n  t o  r e s o l v e  t h i s  m a t t e r .  

B.  Lack o f  J u r i s d i c t i o n  

When t h i s  c o u r t  accep ted  j u r i s d i c t i o n  of  t h e  p r e s e n t  c a s e  on 

January  28,  1985, t h e  Th i rd  D i s t r i c t  Cour t  of  Appeal au tomat i -  

c a l l y  became d i v e s t e d  of  i t s  j u r i s d i c t i o n .  The i s suance  o f  an  

op in ion  on March 1 2 ,  1985,  wh i l e  t h e  ca se  was s t i l l  pending i n  

t h i s  c o u r t ,  was done wi thou t  j u r i s d i c t i o n  and r e s u l t  i n g l y  

a c o n f l i c t s  w i t h  two d e c i s i o n s  from t h i s  c o u r t  and numerous 

d e c i s i o n s  from t h e  o t h e r  d i s t r i c t  c o u r t s  o f  appea l  i n  t h e  s t a t e .  



0 Over 50 years  ago, t h i s  court  recognized t h a t  t h e r e  can be 

no t w i l i g h t  zone of j u r i s d i c t i o n  nor vacuum i n  i t s  a p p l i -  

c a t i o n .  J u r i s d i c t i o n  i s  e i t h e r  e f f e c t i v e  f u l l  force or not a t  

a l l .  S t a t e  ex r e l .  Davis v .  Ci tv of Clearwater.  146 So. 836 

 l la. 1933). This concept has developed i n t o  the  we l l - se t t l ed  

r u l e  t h a t  when an appeal i s  duly taken, t h e  j u r i s d i c t i o n  of the  

cause is  t r ans fe r red  t o  the  reviewing c o u r t ,  thereby depriving 

the  lower court  of power t o  dispose of the  cause by d ismissa l  or  

otherwise.  Stated another way, pe r fec t ion  of an appeal 

terminates  the  j u r i s d i c t i o n  of a lower court  t o  proceed on the  

sub jec t  matter  of the  appeal u n t i l  t he  appeal i s  determined or  

unless  authorized by the  appe l l a t e  cour t .  De La P o r t i l l a  v .  De 

La P o r t i l l a ,  304 So.2d 116 (Fla .  1974); S t a t e  v .  F lo r ida  

Turnpike Authori ty ,  134 So.2d 1 2  (F la .  1961). General Port land 

Development Co., v.  Stevens,  356 So.2d 840 (Fla .  4 t h  DCA 1978). 

The opinion of t h e  Third D i s t r i c t  Court of Appeal c o n f l i c t s  with 

each of these dec is ions .  

Even assuming t h a t  the  "subject matter" of the  d i r e c t  appeal 

was d i f f e r e n t  from the  cross-appeal ,  which it i s  no t ,  t h e  matter  

under considerat ion i n  t h i s  court  was the  a b i l i t y  of the  S t a t e  t o  

take a cross-appeal .  This c o u r t ' s  acceptance of j u r i s d i c t i o n ,  by 

i t s  very na tu re ,  terminated j u r i s d i c t i o n  i n  the  Third D i s t r i c t  

Court of Appeal, a t  t h e  very l e a s t  a s  it r e l a t e s  t o  t h e  

cross-appeal .  



This  cou r t  should accep t  j u r i s d i c t i o n  on t h i s  i s s u e  f o r  

important  po l i cy  r ea sons .  Although t h e r e  a r e  numerous c a s e s  

which s tand  f o r  t h e  p r o p o s i t i o n  t h a t  j u r i s d i c t i o n  i n  an a p p e l l a t e  

cou r t  d i v e s t s  j u r i s d i c t i o n  i n  t h e  lower c o u r t ,  t h i s  a r e a  has no t  

been d i scussed  where t h e  appeal  i s  t o  t h i s  cour t  and t h e  d i s t r i c t  

cou r t  of appea l  i s  t h e  lower t r i b u n a l .  I n  o rde r  t o  s t a b i l i z e  

t h i s  important  a r e a  of a p p e l l a t e  law, a  r u l i n g  by t h i s  cou r t  i s  

necessary .  

C .  Dismissal  of  t h e  s t a t e ' s  Cross-Appeal 

Although recogniz ing  t h a t  F l o r i d a  Rule of Appel la te  

Procedure 9.350 (b) s t a t e s  t h a t  d i smis sa l  of an appeal  p r i o r  t o  

dec i s ion  on t h e  m e r i t s  does not  a f f e c t  a  c ross -appea l ,  t h e  Third  

D i s t r i c t  Court of Appeal he ld  such language i n a p p l i c a b l e  t o  t h e  

p re sen t  ca se  because t h e  S t a t e  had no r i g h t  t o  o b t a i n  d i r e c t  

review of  t h e  lower c o u r t ' s  r u l i n g .  The conclusion t h a t  t h e  

S t a t e ' s  r i g h t  t o  appea l  was l e f t  t o  t h e  d i s c r e t i o n  of t h e  

defendant ignores  and c o n f l i c t s  wi th  two previous  d e c i s i o n s  of 

t h i s  cou r t  which recognize  t h e  s t a t e ' s  c o n s t i t u t i o n a l  r i g h t  t o  

appea l .  Crownover v .  Shannon, 170 So.2d 299 ( F l a .  1964);  S t a t e  

v .  Smith, 260 So.2d 489 (F l a .  1972).  Noting t h e  changes i n  

A r t i c l e  V o f  t h e  F l o r i d a  C o n s t i t u t i o n ,  t h i s  cou r t  has  p l a i n l y  

s t a t e d  t h a t  t h e  c i t i z e n s  have gran ted  t o  l i t i g a n t s  a s  a  mat te r  of  

r i g h t  a p p e l l a t e  review from f i n a l  judgments. Any s t a t u t e  

purpor t ing  t o  g ran t  o r  l i m i t  such an appeal  i s  merely a  



d e c l a r a t i o n  o f  l e g i s l a t i v e  p o l i c y .  S t a t e  v .  Smith ,  s u p r a ,  260 

So.2d a t  490-491. Other  c o u r t s  o f  t h i s  S t a t e  have  s i m i l a r l y  

r ecogn ized  t h e  c o n s t i t u t i o n a l  r i g h t  t o  a p p e a l .  S t a t e  v .  W.A.M., 

412 So.2d 49 ( F l a .  5 t h  DCA), pe t .  f o r  r e v .  d e n i e d ,  419 So.2d 1201 

( F l a .  1982) ;  S t a t e  v. G.P.,  429 So.2d 786 ( F l a .  3d DCA 1983) 

It i s  p l a i n  t h a t  t h e  T h i r d  D i s t r i c t  i s  de termined t o  l i m i t  

t h e  S t a t e ' s  c o n s t i t u t i o n a l  r i g h t  t o  a p p e a l .  I n  f a c t ,  t h i s  c a s e  

h a s  r e p r e s e n t e d  Chie f  Judge Schwar tz '  wors t  f e a r  r e a l i z e d :  S t a t e  

a p p e a l  o f  a  f i n a l  judgment i n  a  c r i m i n a l  c a s e .  - See ,  S t a t e  v .  

C . C . ,  s u p r a .  T h i s  c o u r t  shou ld  a c c e p t  j u r i s d i c t i o n ,  a s  it h a s  

done i n  a l l  p r e v i o u s  c a s e s ,  t o  r e s o l v e  t h i s  burn ing  i s s u e  o f  

a p p e l l a t e  law and complete p r o p e r  a n a l y s i s  of  t h e  c o n s t i t u t i o n a l  

r i g h t  t o  a p p e a l .  

l ~ h e  G.P. d e c i s i o n  i s  on review i n  t h i s  c o u r t  a long  w i t h  o t h e r  
d e c i s i o n s  on t h e  c o n s t i t u t i o n a l  r i g h t  t o  a p p e a l .  Although t h e  
G.P. p a n e l  adopted  t h e  r e a s o n i n g  o f  W.A.M. and Crownover, t h e  
Th i rd  D i s t r i c t  Court  o f  Appeal r e j e c t e d  i t s  r e a s o n i n g  i n  S t a t e  
v .  C . C . ,  449 So.2d 280 ( F l a .  3d DCA 1983) (en banc) .  That  c a s e  
i s  a l s o  on rev iew b e f o r e  t h i s  c o u r t .  



CONCLUSION 

Based upon t h e  fo regoing  r a t i o n a l e  and a u t h o r i t y ,  t h e  

P e t i t i o n e r  r e q u e s t s  t h i s  Court t o  g r a n t  d i s c r e t i o n a r y  review i n  

t h i s  cause .  
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