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INTRODUCTION 

Respondent, RENE RAMOS, is the Appellant/Cross-Appellee in the 

Third District Court of Appeal and the Defendant in the Trial Court. 

The Petitioner, THE STATE OF FLORIDA, is the Appellee/Cross-Appellant 

in the Third District Court of Appeal and the prosecutor in the Trial 

Court. The parties will be referred to by name or as they stood be- 

fore the Trial Court, or as Petitioner and Respondent. 

The attached appendix of Respondent will be designated by the 

symbol "RA". 



STATEMENT OF THE CASE AND FACTS 

Respondent a c c e p t s  t h e  s t a t e m e n t  of f a c t s  of P e t i t i o n e r  a s  sub- 

s t a n t i a l l y  c o r r e c t  excep t  f o r  t h e  f o l l o w i n g  a d d i t i o n a l  f a c t s ,  and 

f a c t s  t o  b e  argued i n  t h e  w i t h i n  b r i e f .  

The d e c i s i o n  i n  Ramos v s .  S t a t e ,  So. 2d 1985, 

Case No. 83-949 ( F l a .  3rd  DCA March 12, 1985) (10 F.L.W. 688) was 

rendered  March 12, 1985. The S t a t e  s i m u l t a n e o u s l y  f i l e d  i n  t h i s  

Court ,  Emergency Motion t o  S tay  Proceed ings  i n  t h e  Th i rd  D i s t r i c t ,  

and f o r  W r i t  of P r o h i b i t i o n  (RA-1-3) and i n  t h e  Th i rd  D i s t r i c t ,  a  

Motion t o  Withdraw t h e  Opinion (RA-4-6). Ramos responded t o  b o t h  

mot ions  (RA-7-12) . 
On March 19, 1985, t h i s  Court  den ied  t h e  S t a t e ' s  Emergency 

Motion (RA-13). On t h e  same d a t e ,  t h e  Th i rd  D i s t r i c t  denied t h e  

S t a t e ' s  Motion t o  Withdraw t h e  Opinion and t h e n  Stayed t h e  i s s u a n c e  

of mandate i n  t h e  c a s e  pending t h e  d i s p o s i t i o n  of t h e  c a s e  i n  t h e  

Supreme Court  (RA-14) . 
On March 25, 1985, t h e  S t a t e  P e t i t i o n e d  f o r  D i s c r e t i o n a r y  Review 

i n  t h i s  Court  (RA-15) and s i m u l t a n e o u s l y  moved f o r  a  s t a y  of Mandate 

i n  t h e  Th i rd  D i s t r i c t  (RA-16-17). The Thi rd  D i s t r i c t  denied t h e  

motion a s  moot because  i t  had a l r e a d y  s t a y e d  t h e  mandate by p r e v i o u s  

o r d e r .  (RA-18) 



POINT ON APPEAL 

WHETHER THE OPINION OF THE 
THIRD DISTRICT COURT OF 

APPEAL EXPRESSLY AND DIRECTLY 
CONFLICTS WITH A DECISION OF 
THE SUPREME COURT OR ANOTHER 
DISTRICT COURT OF APPEAL ON 

THE SAME QUESTION OF LAW 

SUMMARY 

P e t i t i o n e r  s e e k s  d i s c r e t i o n a r y  rev iew of t h e  Th i rd  D i s t r i c t  o p i n i o n  

i n  Ramos v s .  S t a t e ,  Case No. 83,949, o p i n i o n  f i l e d  March 12,  1985, on 

t h e  grounds s e t f o r t h  i n  F1a.R.App.P. 9 . 0 3 0 ( a ) ( 2 ) ( A ) ( i y ) ,  a s s e r t i n g  t h a t  

t h e  o p i n i o n  e x p r e s s l y  and d i r e c t l y  c o n f l i c t s  w i t h  d e c i s i o n  of o t h e r  

D i s t r i c t  Cour t s  of Appeal o r  t h e  Supreme Court  on t h e  same q u e s t i o n  of 

law. 

The S t a t e  a s s e r t s  c o n f l i c t  on t h e s e  s e p a r a t e  a r e a s :  Adversary 

Opinion,  J u r i s d i c t i o n ,  and F.S. 924.07. Respondent w i l l  a d d r e s s  each 

i n  t h e  o r d e r  b r i e f e d  by t h e  S t a t e .  A  r e a d i n g  of t h e  c a s e s  c i t e d  by 

t h e  S t a t e  c l e a r l y  r e v e a l s  t h a t  n o t  one of them prov ide  t h e  e x p r e s s  

and d i r e c t  c o n f l i c t  a s s e r t e d  i n  t h e  P e t i t i o n  f o r  D i s c r e t i o n a r y  Review. 



A. THE OPINION BELOW I S  NOT AN ADVISORY OPINION 
AND DOES NOT EXPRESSLY AND DIRECTLY CONFLICT 
WITH ANY OPINIONS OF THE SUPREME COURT OR 
OTHER DISTRICT COURTS OF APPEAL. 

The P e t i t i o n e r  c h a r a c t e r i z e s  t h e  o p i n i o n  of t h e  Th i rd  D i s t r i c t  

a s  an  a d v i s o r y  o p i n i o n  i n  an  a t t e m p t  t o  f i n d  c o n f l i c t  w i t h  c i t e d  

d e c i s i o n s  of t h i s  and o t h e r  c o u r t s .  However, i t  i s  c l e a r  t h a t  t h e  

o p i n i o n  under c o n s i d e r a t i o n  i s  n o t  a d v i s o r y .  An a d v i s o r y  o p i n i o n  i s  

a n  o p i n i o n  t o  a  l e g i s l a t i v e  body o r  government o f f i c i a l ,  i n  a  

non-adversary s e t t i n g  on a  q u e s t i o n  of law p r e s e n t e d .  See,  Blacks  

Law D i c t i o n a r y ,  page 75, 4 t h  E d i t i o n ,  1951, West P u b l i s h i n g .  

I n  t h e  p r e s e n t  c a s e ,  t h e  c o u r t  r u l e d  upon Ramos second motion t o  

d i s m i s s  t h e  s t a t e ' s  c ross -appea l .  t h e  motion pending b e f o r e  t h e  

Th i rd  D i s t r i c t  Court  was and i s  a n  a c t u a l  c o n t r o v e r s y  between two 

p a r t y  l i t i g a n t s .  It h a s  been and i s  a n  a d v e r s a r y  p roceed ing .  Both 

p a r t i e s  t o  t h e  l i t i g a t i o n  p r e s e n t e d  argument t o  t h e  c o u r t  b o t h  o r a l l y  

and i n  w r i t i n g  on t h e  i s s u e  determined by t h e  d e c i s i o n .  The d e c i s i o n  

e f f e c t s  t h o s e  p a r t i e s  b e f o r e  t h e  c o u r t  and i s  n o t  a b s t r a c t .  The 

d e c i s i o n  does  n o t  go beyond t h e  r e l i e f  r e q u e s t e d  by r u l i n g  on c o l l a t e r a l  

mot i o n s .  

A l l  of t h e  c a s e s  c i t e d  by t h e  p e t i t i o n e r  a r e  d i s t i n g u i s h a b l e  on 

t h e i r  f a c t s  and s u b j e c t  m a t t e r .  

I n  Advisory Opinion t o  t h e  Governor NO 36214, 196 So.2d 737 

( F l a .  1967) t h e  Supreme Court  r e f u s e d  t o  i s s u e  a n  a d v i s o r y  o p i n i o n  

t o  t h e  governor because  t h e  answer would impact a  p a r t y  who was n o t  

b e f o r e  t h e  c o u r t  and t h u s  deny t h e  p a r t y  t h e  r i g h t  t o  be  heard .  I n  

a Schwartz v s .  Nourse, 390 So.2d 389 ( F l a .  4 t h  DCA 1980) ,  t h e  t r i a l  

c o u r t  was r e v e r s e d  f o r  r e n d e r i n g  on a d v i s o r y  o p i n i o n  t o  v a r i o u s  

l o c a l  law enforcement o f f i c i a l s .  The r e a s o n  f o r  t h e  r e v e r s a l  was 



the lack of an existant legal proceeding. There were no adversaries 

before the court who would be affected by the decision. 

In Collins vs. Horton, 111 So.2d 746 (Fla. 1st DCA 1959), 

the trial court was called upon to determine whether a rule prom- 

ulgated pursuant to a statute was valid. The court found the rule 

invalid as exceeding the authority of the board as authorized by 

statute. The error of the trial court was in thereafter making a 

determination on the constitutionality of some hypothetical state 

legislation, in essence, a ruling which not only involved the leg- 

islative branch of government, but also did not resolve an existant 

controversy between the parties. 

The same reasoning applies to Dobson vs. Crews, 164 So.2d 252 

(Fla. 1st DCA 1964), wherein the court ruled upon the controversy 

between the parties (appropriately) and then refused to issue a 

broader ruling on matters which were not before it in the controversy 

In the present case the issues decided a) affects the party 

litigants; b) rules on an issue presented to the court; c) arises 

in the context of an adversary proceeding; d) resulted from written 

and oral argument on the subject; e) does not seek to merely give 

advice, and, f) was within the jurisdiction of the court to hear. 

Respondent respectfully submits that no conflict has been shown 

with any of the cases cited by Petitioner. 



B .  THE THIRD DISTRICT PROPERLY CONTINUED 
WITH THE CASE PENDING REVIEW BY THE 
SUPREME COURT AND HAD JURISDICTION TO 
RENDER THE OPINION QUESTIONED. 

When a n  a p p e a l  i s  taken ,  and a  m a t t e r  t r a n s f e r r e d  t o  a  h i g h e r  c o u r t ,  

o n l y  j u r i s d i c t i o n  t o  f u r t h e r  a c t  on t h e  reviewed s u b j e c t  m a t t e r  i s  

withdrawn from t h e  lower t r i b u n a l ,  and i t  may conduct f u r t h e r  proceed- 

i n g s  i n  t h i s  cause ,  on o t h e r  i s s u e s .  Mandrachia v s .  Ravenswood Marine,  

I n c . ,  118 So.2d 817 ( F l a .  2nd DCA 1960);  S e i f e r t h  v s .  S e i f e r t h ,  121 

So.2d 689 ( F l a .  3rd  DCA 1960) ;  Ba i ley  v s .  B a i l e y ,  392 So.2d 49 ( F l a .  

3rd  DCA 1981).  

The m a t t e r  pending b e f o r e  t h e  Supreme Court  i s  a  P e t i t i o n  t o  re- 

view t h e  lower t r i b u n a l s  o p i n i o n  which h e l d  t h a t  t h e  S t a t e  was p e r m i t t e d  

t o  c ross -appea l  a  judgment of a c q u i t t a l  when t h e  Defendant appea led  

h i s  c o n v i c t i o n .  I n  t h e  o p i n i o n  which o f f e n d s  t h e  S t a t e ,  t h e  lower 

t r i b u n a l  h a s  n o t  a l t e r e d  o r  receded from i t s  p r e v i o u s  p o s i t i o n  t h a t  

t h e  Court  may e n t e r t a i n  t h e  c ross -appea l .  The lower c o u r t  h a s  s imply 

proceeded i n  t h e  cause  on new i s s u e s  ( a s  d e s c r i b e d  i n  t h e  o p i n i o n )  and 

i s s u e d  a  t o t a l l y  independent  r u l i n g .  

A c o u r t  may, a t  any t ime ,  whether  on motion of a  p a r t y ,  o r  on 

i t s  own motion,  i n q u i r e  i n t o  i t s  own j u r i s d i c t i o n  over  t h e  c a s e .  

Love t t  v s .  The C i t y  of J a c k s o n v i l l e  Beach, 187 So.2d 96 ( F l a .  1st 

DCA 1966).  Once a  d e t e r m i n a t i o n  h a s  been made t h a t  j u r i s d i c t i o n  i s  

l a c k i n g ,  i t  i s  t h e  c o u r t ' s  du ty  and r e s p o n s i b i l i t y  t o  c e a s e  e x e r c i s i n g  

t h a t  j u r i s d i c t i o n ,  Ford Motor Company v s .  A v e r i l l ,  355 So.2d 220 ( F l a .  

1st DCA 1978).  

Fur thermore,  t h e r e  i s  no c o n f l i c t  w i t h  t h e  d e c i s i o n  c i t e d  by t h e  

S t a t e  i n  i t s  P e t i t i o n e r s  b r i e f .  De La P o r t i l l a  v s .  D e  La P o r t i l l a ,  304 



So.2d 116 ( F l a .  1974) ,  on ly  p r o h i b i t s  t h e  lower t r i b u n a l  from f i n a l l y  

d i s p o s i n g  of t h e  c a s e  pending review.  I n  t h e  p r e s e n t  c a s e ,  t h e  lower 

c o u r t  h a s  s t a y e d  i t s  mandate (RA-14) pending r e s o l u t i o n  i n  t h i s  c o u r t  

of t h e  m a t t e r s  which a r e  b e f o r e  i t .  T h e r e f o r e ,  no f i n a l  d i s p o s i t i o n  

of t h e  c a s e  h a s  been made by t h e  Th i rd  D i s t r i c t .  -~ See,  S t a t e  e x  r e l .  

Davis  v s .  C i t y  of Clea rwate r ,  146 So. 836 ( F l a .  1933).  S t a t e  v s .  

F l o r i d a  Turnpike A u t h o r i t y ,  134 So.2d 12 ( F l a .  1961),  has  a b s o l u t e l y  

no th ing  t o  do w i t h  t h e  i s s u e s  b e f o r e  t h e  c o u r t  today.  

General  P o r t l a n d  Development Company v s .  S tevens ,  356 So.2d 840 

( F l a .  4 t h  DCA 1978),  o n l y  r e v e r s e d  a  f i n a l  judgment based on f a c t s  

which had been determined i n  a  t r i a l  which was r e v e r s e d  by t h e  appel-  

l a t e  c o u r t .  Presumably,  had t h e  s u b j e c t  f i n a l  judgment n o t  inc luded  

• t h o s e  f a c t s ,  t h e  lower c o u r t  i n  t h a t  c a s e  would n o t  have v i o l a t e d  

t h e  g e n e r a l  r u l e  p r o h i b i t i n g  i t  from proceed ing  i n  t h e  s u b j e c t  m a t t e r  

of t h e  a p p e a l .  

A s  s t a t e d  p r e v i o u s l y ,  t h e  Th i rd  D i s t r i c t  h a s  n o t  a l t e r e d  o r  

receded from i t s  o p i n i o n  which i s  c u r r e n t l y  under  review,  b u t  merely  

proceeded i n  t h e  c a s e  on o t h e r  developments.  S i n c e  t h e  Th i rd  D i s t r i c t  

h a s  a l s o  s t a y e d  i t s  mandate, no c o n f l i c t  w i t h  any of t h e  c i t e d  c a s e s  

i s  shown by t h e  S t a t e .  



C .  THE OPINION DOES NOT CONFLICT WITH 
CROWNOVER v s .  SHANNON, 170 So.2d 
299 ( F l a .  1964) o r  STATE v s .  SMITH 
260 So.2d 489 ( F l a .  1972) .  

The lower c o u r t  h a s  r u l e d  t h a t  t h e  S t a t e ' s  c ross -appea l ,  pursuan t  

t o  F.S. 924.07, cannot  s t a n d  when t h e  a p p e l l a n t  d i s m i s s e s  h i s  a p p e a l  

because  F.S. 924.07 does  n o t  pe rmi t  t h e  s t a t e  t o  a p p e a l  a  judgment 

of a c q u i t t a l  d i r e c t l y .  

The a l l e g e d  c o n f l i c t  w i t h  Crownover v s .  Shannon, 170 So.2d 299 

( F l a .  1964) ,  is  t h e  s t a t e ' s  a s s e r t i o n  of a  c o n s t i t u t i o n a l  r i g h t  t o  

a p p e a l  i n  c r i m i n a l  c a s e s .  However, Crownover v s .  Shannon, s u p r a ,  d i d  

n o t  d e a l  w i t h  t h e  s u b j e c t  of c r i m i n a l  a p p e a l s  and d i d  n o t  d i s c u s s  

t h e  s t a t e ' s  r i g h t s  e i t h e r  under  t h e  c o n s t i t u t i o n  o r  F.S. 924.07. 

Crownover invo lved  a  de fendan t  s e e k i n g  p r o h i b i t i o n  t o  p r e v e n t  

a  d i s t r i c t  c o u r t  from e n t e r t a i n i n g  a n  a p p e a l  by a  p r i s o n  s u p e r i n t e n d -  

e n t  32 days  a f t e r  t h e  g r a n t  of habeas  corpus  r e l i e f ,  on t h e  b a s i s  

t h a t  t h e  t h e n  c o n t r o l l i n g  s t a t u t e  (Sj 924.10) l i m i t e d  t h e  s t a t e  t o  

a p p e a l i n g  w i t h i n  30 days  a f t e r  " t h e  o r d e r  o r  s e n t e n c e  . . . i s  e n t e r -  

ed . "  T h i s  Court  c a r e f u l l y  reviewed i ts  p r i o r  d e c i s i o n s  which had 

h e l d  t h a t  a p p e a l s  from o r d e r s  g r a n t i n g  habeas  corpus  r e l i e f  were 

governed by t h e  c i t e d  s t a t u t e  c o n t r o l l i n g  S t a t e  a p p e a l s ,  and o n l y  

a f t e r  n o t i n g  t h a t  i n  none of t h o s e  c a s e s  was t h e  S t a t e  a  p a r t y ,  t h e n  

concluded t h a t  habeas  corpus  was a  c o l l a t e r a l  a t t a c k ,  was c i v i l  i n  -- 

n a t u r e ,  and t h a t  t h e  s t a t u t e  d i d  n o t  c o n t r o l .  I n  t h e r e b y  r e c e d i n g  

from i ts  p r i o r  c a s e s ,  and a l t h o u g h  s t a t i n g  i n  broad language t h a t  

t h e  r i g h t  t o  a p p e a l  from f i n a l  judgments of t r i a l  c o u r t s  was no 

l o n g e r  dependent upon s t a t u t o r y  a u t h o r i t y ,  t h i s  Court  d i d  n o t  i n  

t h e  s l i g h t e s t  r e s p e c t  q u e s t i o n  t h e  v a l i d i t y  of t h e  s t a t u t e  governing 

t h e  S t a t e ' s  r i g h t  t o  a p p e a l .  



The S t a t e s  r e l i a n c e  upon S t a t e  v s .  Smith, 260 So.2d 489 ( F l a .  

1972) i s  s i m i l a r l y  misplaced.  The Smith c a s e  d e a l t  w i t h  a  s t a t u t e  

which a u t h o r i z e d  t h e  s t a t e  t o  t a k e  i n t e r l o c u t o r y  o r d e r s  from pre-  

t r i a l  r u l i n g s  i n  c r i m i n a l  c a s e s .  The Smith c o u r t  noted t h a t  t h e  

s u b j e c t  of r ev iew of i n t e r l o c u t o r y  o r d e r s  was r e s e r v e d  t o  t h e  

Supreme Court  by A r t i c l e  V of t h e  F l o r i d a  C o n s t i t u t i o n ,  and t h a t  

t h e  l e g i s l a t u r e  does  n o t  have t h a t  p e r o g a t i v e  w i t h  r e s p e c t  - t o  

i n t e r l o c u t o r y  review.  No p o r t i o n  of t h e  Smith c a s e  h e l d  o r  even 

addressed  whether o r  n o t  t h e  s t a t e  could  a p p e a l  d i r e c t l y  from a  

f i n a l  judgment of a c q u i t t a l .  On t h e  o t h e r  hand, t h i s  Court  h a s  

s t a t e d ,  i n  S t a t e  v s .  H a r r i s ,  136 So.2d 633 ( F l a .  1962) 

". . . we have no doubt t h a t  [ t h e  
l e g i s l a t u r e ]  can r e s t r i c t  t h e  s t a t e  
i n  s e e k i n g  rev iew by c e r t i o r a r i  of 
a d v e r s e  d e c i s i o n s  i n  c r i m i n a l  c a s e s  
j u s t  a s  i t  h a s  l i m i t e d  i t s  r i g h t  -- 
t o  a p p e a l  through S e c t i o n  924.07." - 

(emphasis s u p p l i e d )  



CONCLUSION 

Respondent r e s p e c t f u l l y  submi t s  t h a t  t h e  P e t i t i o n e r  h a s  f a i l e d  

t o  demonstra te  e x p r e s s  and d i r e c t  c o n f l i c t  between t h e  lower c o u r t ' s  

o p i n i o n  and any of i t s  c i t e d  c a s e s .  I n  r e a l i t y ,  t h e  p r e c i s e  q u e s t i o n  

r e s o l v e d  by t h e  Th i rd  D i s t r i c t  is one of f i r s t  impress ion  i n  F l o r i d a .  

For t h o s e  r e a s o n s  d i s c r e t i o n a r y  rev iew should be den ied .  
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