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Nos. 65,964 & 66 ,811  

RENE RAMOS, P e t i t i o n e r ,  

v s  . 
STATE OF FLORIDA, Respondent .  

STATE OF FLORIDA, P e t i t i o n e r ,  

V S  . 
RENE RAMOS, Respondent .  

[ A p r i l  9 ,  19871 

PER CURIAM 

These c a s e s  a r e  b e f o r e  t h e  Cour t  on p e t i t i o n s  f o r  

d i s c r e t i o n a r y  r ev iew of  two d e c i s i o n s  of  t h e  T h i r d  D i s t r i c t  C o u r t  

o f  Appeal .  Review i s  g r a n t e d  on t h e  ground o f  c o n f l i c t  of 

d e c i s i o n s .  W e  have  j u r i s d i c t i o n .  A r t .  V ,  § 3 ( b ) ( 3 ) ,  F l a .  Cons t .  

Both d i s t r i c t  c o u r t  d e c i s i o n s  w e r e  r e n d e r e d  i n  t h e  same a p p e l l a t e  

p r o c e e d i n g .  W e  c o n s o l i d a t e  t h e  two c a s e s  f o r  d i s p o s i t i o n  

t o g e t h e r  i n  t h i s  o p i n i o n .  

The d e c i s i o n s  under  r ev iew a r e  r e p o r t e d  a s  Ramos v .  S t a t e ,  

457 So.2d 492 ( F l a .  3d DCA 1 9 8 4 ) ,  Supreme Cour t  c a s e  no.  65 ,964,  

and  Ramos v .  S t a t e ,  469 So.2d 145 ( F l a .  3d DCA 1 9 8 5 ) ,  Supreme 

C o u r t  c a s e  no. 66,811.  I n  c a s e  no. 65 ,964 ,  Rene Ramos s e e k s  

r ev iew o f  t h e  d i s t r i c t  c o u r t ' s  d e n i a l  of h i s  mot ion  t o  d i s m i s s  

t h e  s t a t e ' s  c r o s s - a p p e a l  f i l e d  i n  c o n n e c t i o n  w i t h  Ramos' a p p e a l  

o f  h i s  c r i m i n a l  c o n v i c t i o n .  I n  c a s e  no. 66 ,811,  t h e  s t a t e  s e e k s  

r e v i e w  o f  t h e  d i s t r i c t  c o u r t ' s  s u b s e q u e n t  h o l d i n g  t h a t ,  Ramos 

h a v i n g  v o l u n t a r i l y  d i s m i s s e d  h i s  own a p p e a l ,  t h e  s t a t e ' s  



c r o s s - a p p e a l  a l s o  had  t o  b e  d i s m i s s e d .  I n  c a s e  no. 65 ,964 ,  t h e  

i s s u e  i s  w h e t h e r  t h e  s t a t e  may c r o s s - a p p e a l  a  p o s t - v e r d i c t  o r d e r  

o f  a  t r i a l  c o u r t  a c q u i t t i n g  t h e  d e f e n d a n t  of  t h e  o f f e n s e  of  which 

h e  was found g u i l t y  by t h e  j u r y  and e n t e r i n g  judgment f o r  a  

lesser o f f e n s e  when t h e  d e f e n d a n t  a p p e a l s  h i s  c o n v i c t i o n  o f  t h e  

lesser o f f e n s e .  I n  c a s e  no. 66 ,811 ,  t h e  i s s u e  i s  w h e t h e r  s u c h  a  

c r o s s - a p p e a l  can  b e  p u r s u e d  by t h e  s t a t e  a f t e r  t h e  d e f e n d a n t  h a s  

d i s m i s s e d  t h e  main a p p e a l .  W e  h o l d  t h a t  unde r  t h e  c i r c u m s t a n c e s  

o f  t h i s  c a s e  t h e  s t a t e  may c r o s s - a p p e a l  t h e  o r d e r  a d j u d g i n g  t h e  

d e f e n d a n t  g u i l t y  o f  a  lesser i n c l u d e d  o f f e n s e .  W e  a l s o  h o l d  t h a t  

s u c h  a  c r o s s - a p p e a l  c a n n o t  s u r v i v e  t h e  d e f e n d a n t ' s  abandonment o f  

h i s  own a p p e a l .  

Rene Ramos was i n d i c t e d  on  a  c h a r g e  o f  f i r s t - d e g r e e  

murder .  A t  t h e  c l o s e  o f  t h e  s t a t e ' s  c a s e  he  moved f o r  a  judgment 

o f  a c q u i t t a l  on t h e  ground o f  i n s u f f i c i e n t  e v i d e n c e .  H e  renewed 

t h e  mot ion  a t  t h e  c l o s e  o f  a l l  t h e  e v i d e n c e .  The c o u r t  d e n i e d  

t h e  mot ion  and t h e  j u r y  found Ramos g u i l t y  o f  f i r s t - d e g r e e  

murder .  Ramos a g a i n  renewed h i s  mot ion  f o r  judgment o f  

a c q u i t t a l . '  H e  a l s o  f i l e d  a  mot ion  f o r  new t r i a l  and a  mot ion  

f o r  " r e d u c t i o n  of  judgment"  unde r  F l o r i d a  Rule  of  C r i m i n a l  

P r o c e d u r e  3.620. A t  t h i s  p o i n t  t h e  t r i a l  c o u r t  e n t e r e d  a n  o r d e r  

1. F l o r i d a  Rule  of  C r i m i n a l  P r o c e d u r e  3.380 p e r m i t s  s u c h  
r e n e w a l s  o f  a  mot ion  f o r  a c q u i t t a l  a s  f o l l o w s :  

( a )  I f ,  a t  t h e  c l o s e  of  t h e  e v i d e n c e  f o r  t h e  
S t a t e  o r  a t  t h e  c l o s e  o f  a l l  t h e  e v i d e n c e  i n  t h e  
c a u s e ,  t h e  c o u r t  i s  o f  t h e  o p i n i o n  t h a t  t h e  e v i d e n c e  
i s  i n s u f f i c i e n t  t o  w a r r a n t  a  c o n v i c t i o n ,  it may, and 
on  t h e  mot ion  o f  t h e  p r o s e c u t i n g  a t t o r n e y  o r  t h e  
d e f e n d a n t ,  s h a l l ,  e n t e r  a  judgment o f  a c q u i t t a l .  

( b )  A mot ion  f o r  judgment of  a c q u i t t a l  i s  n o t  
waived by s u b s e q u e n t  i n t r o d u c t i o n  of e v i d e n c e  on 
b e h a l f  o f  t h e  d e f e n d a n t ,  b u t  a f t e r  i n t r o d u c t i o n  o f  
e v i d e n c e  by t h e  d e f e n d a n t ,  t h e  mot ion  f o r  judgment o f  
a c q u i t t a l  must b e  renewed a t  t h e  c l o s e  of  a l l  t h e  
e v i d e n c e .  Such mot ion  must  f u l l y  set  f o r t h  t h e  
grounds  upon which it i s  b a s e d .  

(c )  I f  t h e  j u r y  r e t u r n s  a  v e r d i c t  of  g u i l t y  o r  
i s  d i s c h a r g e d  w i t h o u t  h a v i n g  r e t u r n e d  a  v e r d i c t ,  t h e  
d e f e n d a n t ' s  mo t ion  may b e  made o r  renewed w i t h i n  t e n  
d a y s  a f t e r  t h e  r e c e p t i o n  o f  a  v e r d i c t ,  and t h e  j u r y  
i s  d i s c h a r g e d  o r  s u c h  f u r t h e r  t i m e  a s  t h e  c o u r t  may 
a l l o w .  



g r a n t i n g  t h e  motion f o r  judgment of a c q u i t t a l  i n s o f a r  a s  t h e  

charge of f i r s t - d e g r e e  murder was concerned and en t e red  a  

judgment of conv ic t ion  of second-degree murder. 

Ramos appealed h i s  conv ic t ion  of second-degree murder. 

The s t a t e  cross-appealed t h e  t r i a l  c o u r t ' s  judgment a c q u i t t i n g  

Ramos of f i r s t - d e g r e e  murder and e n t e r i n g  judgment f o r  

second-degree murder. Ramos then  f i l e d  a  motion t o  d i smis s  t h e  

s t a t e ' s  c ross -appea l  on t h e  grounds t h a t  appea l  of a  judgment of 

a c q u i t t a l  i s  no t  au tho r i zed  by s t a t u t e  and would v i o l a t e  h i s  

c o n s t i t u t i o n a l  r i g h t  a g a i n s t  double jeopardy.  

The d i s t r i c t  c o u r t  denied t h e  motion t o  d i smis s ,  f i n d i n g  

t h a t  t h e  s t a t e ' s  c ross -appea l  was au tho r i zed  by s e c t i o n  

924 .07 (4 ) ,  F l o r i d a  S t a t u t e s  (1983) ,  which provides  t h a t  t h e  s t a t e  

may appea l  a  " r u l i n g  on a  ques t ion  of law when t h e  defendant  i s  

convic ted  and appea ls  from t h e  judgment." The d i s t r i c t  c o u r t  

a l s o  h e l d  t h a t  t h e  cross-appeal  was n o t  a  v i o l a t i o n  of t h e  r i g h t  

a g a i n s t  double jeopardy. Ramos v.  S t a t e ,  457 So.2d 492 ( F l a .  3d 

DCA 1984) .  Ramos then sought  review of t h e  d i s t r i c t  c o u r t ' s  

d e c i s i o n  here  ( c a s e  no. 65,964) . 
Having denied Ramos' motion t o  d i smis s ,  t h e  d i s t r i c t  c o u r t  

proceeded t o  cons ide r  t h e  s t a t e ' s  cross-appeal  a s  we l l  a s  Ramos' 

appea l  of h i s  conv ic t ion .  Ramos then  v o l u n t a r i l y  dismissed h i s  

own appea l  and aga in  moved t o  d i smiss  t h e  s t a t e ' s  c ross -appea l .  

Finding t h a t  t h e  s t a t e ' s  r i g h t  of c ross -appea l  was wholly 

dependent on t h e  c o n t i n u a t i o n  of t h e  main appea l ,  t h e  d i s t r i c t  

c o u r t  d ismissed t h e  s t a t e ' s  c ross -appea l .  Ramos v .  S t a t e ,  469 

So.2d 145 (F l a .  3d DCA 1985) . The s t a t e  seeks  review of t h i s  

d e c i s i o n  ( c a s e  no. 66,811) . 
Case No. 65,964 

Ramos contends t h a t  t h e  d i s t r i c t  c o u r t  e r r e d  i n  r e f u s i n g  

t o  d i smiss  t h e  s t a t e ' s  c ross -appea l .  He argues  t h a t  t h e  s t a t u t e s  

d e f i n i n g  t h e  s t a t e ' s  r i g h t  of appea l  i n  c r i m i n a l  c a s e s  do n o t  

a u t h o r i z e  appea ls  from judgments of a c q u i t t a l  and t h a t  t h e  t r i a l  

c o u r t ' s  o r d e r  was a  judgment of a c q u i t t a l .  However, a l though  

s t y l e d  a s  a  judgment of a c q u i t t a l ,  t h e  t r i a l  c o u r t ' s  a c t i o n  i s  



b e t t e r  u n d e r s t o o d  a s  a judgment o f  c o n v i c t i o n  o f  a  lesser 

i n c l u d e d  o f f e n s e  p u r s u a n t  t o  r u l e  3.620 . 2  The t r i a l  c o u r t ' s  

a c t i o n  w a s  t a k e n  i n  r e s p o n s e  t o  t h r e e  p o s t - t r i a l  mo t ions  f i l e d  by 

Ramos: a  mot ion  f o r  new t r i a l ,  a renewed mot ion  f o r  a c q u i t t a l  

and  a  mot ion  f o r  a r educed  judgment unde r  r u l e  3 .620.  

S e c t i o n  924.07 ( 4 )  , F l o r i d a  S t a t u t e s  (1983)  , p r o v i d e s  t h a t  

t h e  s t a t e  may a p p e a l  f rom " a  r u l i n g  on  a q u e s t i o n  o f  l a w  when t h e  

d e f e n d a n t  i s  c o n v i c t e d  and  a p p e a l s  f rom t h e  judgment." The i s s u e  

i s  w h e t h e r ,  p u r s u a n t  t o  t h i s  s t a t u t o r y  a u t h o r i t y I 3  t h e  s t a t e  

may a p p e a l  when t h e  t r i a l  c o u r t  e n t e r s  judgment f o r  a  lesser  

i n c l u d e d  o f f e n s e  p u r s u a n t  t o  r u l e  3 .620.  I n  Mixon v .  S t a t e ,  59 

So. 2d 38 ( F l a .  1952)  , t h i s  c o u r t  h e l d  t h a t  t h e  s t a t e  may a p p e a l  

s u c h  a n  a c t i o n  o f  a t r i a l  c o u r t .  

I n  Mixon, t h e r e  w a s  a  p r o s e c u t i o n  f o r  u n l a w f u l  homic ide  i n  

which t h e  j u r y  r e t u r n e d  a v e r d i c t  f i n d i n g  t h e  d e f e n d a n t  g u i l t y  o f  

s econd-degree  murder .  The t r i a l  c o u r t  r educed  t h e  s e v e r i t y  o f  

t h e  c o n v i c t i o n ,  e n t e r i n g  judgment f o r  m a n s l a u g h t e r .  The 

d e f e n d a n t  a p p e a l e d ,  q u e s t i o n i n g  t h e  s u f f i c i e n c y  o f  t h e  e v i d e n c e  

t o  c o n v i c t  and a s s i g n i n g  as e r r o r  a n  e x c l u s i o n  o f  e v i d e n c e .  The 

Supreme C o u r t  found no m e r i t  i n  t h e  a p p e l l a n t ' s  c o n t e n t i o n s  on 

r e v i e w  o f  t h e  e v i d e n c e  and i s s u e s  a t  t r i a l .  The C o u r t  t h e n  s a i d :  

" F o r  t h e  same r e a s o n  w e  t h i n k  t h e  S t a t e  s h o u l d  p r e v a i l  on  t h e  

c r o s s  a p p e a l ,  t a k e n  u n d e r  sec. 9 2 4 . 0 7 ( 4 ) ,  by which i s  q u e s t i o n e d  

2 .  F l o r i d a  Ru le  o f  C r i m i n a l  P r o c e d u r e  3.620 p r o v i d e s  a s  
f o l l o w s  : 

When t h e  o f f e n s e  i s  d i v i d e d  i n t o  d e g r e e s  o r  
n e c e s s a r i l y  i n c l u d e s  lesser o f f e n s e s ,  and  t h e  c o u r t ,  
on  a mot ion  f o r  new t r i a l ,  i s  o f  t h e  o p i n i o n  t h a t  t h e  
e v i d e n c e  does  n o t  s u s t a i n  t h e  v e r d i c t  b u t  i s  
s u f f i c i e n t  t o  s u s t a i n  a f i n d i n g  o f  g u i l t  of  a  lesser 
d e g r e e  o r  o f  a  lesser o f f e n s e  n e c e s s a r i l y  i n c l u d e d  i n  
t h e  one  c h a r g e d ,  t h e  c o u r t  s h a l l  n o t  g r a n t  a new 
t r i a l  b u t  s h a l l  f i n d  o r  a d j u d g e  t h e  d e f e n d a n t  g u i l t y  
o f  s u c h  lesser d e g r e e  o r  lesser o f f e n s e  n e c e s s a r i l y  
i n c l u d e d  i n  t h e  c h a r g e ,  u n l e s s  a new t r i a l  i s  g r a n t e d  
by r e a s o n  o f  some o t h e r  p r e j u d i c i a l  e r r o r .  

3 .  I n  c r i m i n a l  cases, t h e  s t a t e  may t a k e  a n  a p p e a l  o n l y  
when e x p r e s s l y  a u t h o r i z e d  by s t a t u t e .  S t a t e  v .  C r e i g h t o n ,  469 
So. 2d 735 ( F l a .  1985)  . 



t h e  a c t i o n  of t h e  c o u r t  i n  r e d u c i n g  t h e  o f f e n s e  t o  mans laugh te r . "  

59 So.2d a t  4 0 .  

A motion f o r  judgment of a c q u i t t a l  and a  p o s t - v e r d i c t  

motion p u r s u a n t  t o  r u l e  3.620, and t h e i r  c i v i l  c o u n t e r p a r t s ,  a  

motion f o r  d i r e c t e d  v e r d i c t  and a  post- judgment motion f o r  

judgment i n  accordance  w i t h  a  motion f o r  d i r e c t e d  v e r d i c t  ( o f t  

t i m e s  r e f e r r e d  t o  a s  a  judgment n .  o .  v . ) ,  a l l  have one t h i n g  i n  

common: t h e y  q u e s t i o n  t h e  s u f f i c i e n c y  of  t h e  e v i d e n c e  t o  s u p p o r t  

a  v e r d i c t .  The d e f e n d a n t  movant, f o r  t h e  purposes  of  such  

mot ion ,  admi t s  a l l  f a c t s  adduced i n  ev idence  and e v e r y  c o n c l u s i o n  

f a v o r a b l e  t o  t h e  s t a t e ,  o r  t o  t h e  p l a i n t i f f  i n  a  c i v i l  s e t t i n g ,  

which i s  f a i r l y  and r e a s o n a b l y  i n f e r a b l e  t h e r e f r o m .  S p i n k e l l i n k  

v .  S t a t e ,  313 So.2d 666 ( F l a .  1 9 7 5 ) ,  cer t .  d e n i e d ,  428 U.S. 911 

( 1 9 7 6 ) .  A s  s t a t e d  i n  Cook v .  E s t a t e  of K i l l s ,  374 So.2d 599, 

( F l a .  3rd  DCA 1 9 7 9 ) ,  w i t h  r e f e r e n c e  t o  a  motion f o r  d i r e c t e d  

v e r d i c t :  

The t e s t  i s  whether  it a p p e a r s  a s  a  m a t t e r  of  law -- 
t h a t  no p r o p e r  view of t h e  e v i d e n c e  c o u l d  p o s s i b l y  
s u s t a i n  t h e - p o s i t i o n  of t h e  p a r t y  a g a i n s t  whom t h e  
v e r d i c t  i s  s o u g h t  t o  b e  d i r e c t e d .  

I d .  a t  601 (emphasis  s u p p l i e d ) .  Again,  i n  t h e  c o n t e x t  of a - 

motion f o r  d i r e c t e d  v e r d i c t ,  t h i s  Cour t  i n  Bourgeois  v .  Cade 

County, 99 So.2d 575, ( F l a .  19561, s a i d :  

Under o u r  sys tem o f  t r i a l  by j u r y  a  c a s e  s h o u l d  n o t  
b e  withdrawn from t h e  j u r y ' s  c o n s i d e r a t i o n  u n l e s s  a s  
a  m a t t e r  of law no p r o p e r  view of t h e  ev idence  c o u l d  -- 
p o s s i b l y  s u s t a i n  t h e  p o s i t i o n  o f  t h e  p a r t y  a g a i n s t  
whom t h e  v e r d i c t  i s  d i r e c t e d .  

I d .  a t  577 (emphasis  s u p p l i e d ) .  Accord, Lynch v .  S t a t e ,  293 - 

So.2d 4 4  ( F l a .  1 9 7 4 ) .  

When a  mot ion  i s  made under  r u l e  3.620, t h e  movant admi t s  

b o t h  t h e  f a c t s  i n  ev idence  and a l s o  every  c o n c l u s i o n  f a v o r a b l e  t o  

t h e  s t a t e  which a  j u r y  might  f a i r l y  and r e a s o n a b l y  i n f e r  from t h e  

e v i d e n c e ,  and t a k e s  t h e  p o s i t i o n  t h a t  such a d m i t t e d  f a c t s  and 

i n f e r e n c e s  w i l l  n o t  s u p p o r t  t h e  c o n v i c t i o n  a s  a  m a t t e r  of  law. 

I f  t h e  t r i a l  judge a g r e e s  and f i n d s  t h a t  such ev idence  and 

i n f e r e n c e s  w i l l  s u p p o r t  a  f i n d i n g  o f  g u i l t  of  a  lesser d e g r e e  o r  

of a  lesser o f f e n s e  n e c e s s a r i l y  i n c l u d e d  i n  t h e  one  charged ,  t h e  



c o u r t  s h a l l  n o t  g r a n t  a  new t r i a l  b u t  s h a l l  f i n d  o r  adjudge t h e  

de fendan t  g u i l t y  of  such l e s s e r  degree  o r  l e s s e r  o f f e n s e  

n e c e s s a r i l y  i nc luded  i n  t h e  charge .  

We t h e r e f o r e  conclude t h a t  t h e  t r i a l  c o u r t ' s  a c t i o n  

e n t e r i n g  judgment f o r  second-degree murder a f t e r  t h e  j u r y  had 

found t h e  de fendan t  g u i l t y  of f i r s t - d e g r e e  murder,  r e g a r d l e s s  of 

whether  it was c a l l e d  a  judgment of a c q u i t t a l  o r  a  r e d u c t i o n  of 

judgment t o  a  lesser o f f e n s e  under r u l e  3.620, was a  " r u l i n g  on a  

q u e s t i o n  of  law" w i t h i n  t h e  meaning of s e c t i o n  9 2 4 . 0 7 ( 4 ) .  Thus 

t h e  s t a t e  was a u t h o r i z e d  t o  p r o s e c u t e  t h e  c ro s s - appea l .  

W e  a l s o  approve t h e  d i s t r i c t  c o u r t ' s  ho ld ing  t h a t  t h e  

double  jeopardy c l a u s e  d i d  n o t  b a r  t h e  s t a t e ' s  c ro s s - appea l .  

Appe l l a t e  review of a  t r i a l  c o u r t ' s  r u l i n g  on a  q u e s t i o n  of  law 

a f t e r  a  t r i a l  does n o t  i nvo lve  t h e  t h r e a t  of  a  second p r o s e c u t i o n  

f o r  t h e  same o f f e n s e .  Uni ted  S t a t e s  v .  Wilson,  420 U . S .  332 

(1975 ) .  

Case No. 66,811 

A s  was s t a t e d  p r e v i o u s l y ,  Ramos d i smi s sed  h i s  a p p e a l  a f t e r  

t h e  d i s t r i c t  c o u r t  den ied  h i s  motion t o  d i s m i s s  t h e  s t a t e ' s  

c ro s s - appea l .  Upon d i s m i s s a l  of h i s  a p p e a l ,  Ramos renewed h i s  

motion t o  d i s m i s s  t h e  s t a t e ' s  c ro s s - appea l .  The d i s t r i c t  c o u r t  

found d i s m i s s a l  of  t h e  c ro s s - appea l  p rope r .  Ramos v .  S t a t e ,  469 

So.2d 145 ( F l a .  3d DCA 1985) . 
The s t a t e  a rgues  t h a t  a  c ro s s - appea l  under s e c t i o n  

924 .07(4)  s u r v i v e s  t h e  d i s m i s s a l  of  t h e  main a p p e a l .  The s t a t e  

r e l i e s  on F l o r i d a  Rule of Appe l l a t e  Procedure  9.350,  which 

p rov ide s  t h a t  a  vo lun t a ry  d i s m i s s a l  by a n  a p p e l l a n t  does  n o t  

a f f e c t  p roceed ings  b rought  by means of  a  t ime ly  p e r f e c t e d  

c ross -appea l .  Although t h e  s t a t e  i s  c o r r e c t  i n  a s s e r t i n g  t h a t  

t h e  a p p e l l a t e  r u l e s  app ly  i n  c r i m i n a l  a s  w e l l  a s  c i v i l  c a s e s ,  

t h i s  argument ove r looks  t h e  f a c t  t h a t  i n  c r i m i n a l  c a s e s  t h e  s t a t e  

has  on ly  t h o s e  r i g h t s  of a p p e a l  a s  a r e  e x p r e s s l y  c o n f e r r e d  by 

s t a t u t e .  S u b s t a n t i v e  r i g h t s  c o n f e r r e d  by law can n e i t h e r  be 

d imin i shed  nor  e n l a r g e d  by p r o c e d u r a l  r u l e s  adopted by t h i s  

Cour t .  S t a t e  v .  Furen,  118 So.2d 6 ( F l a .  1 9 6 0 ) .  



Although t h e  s t a t e  had a s t a t u t o r y  r i g h t  t o  t a k e  t h e  

c r o s s - a p p e a l ,  w e  a g r e e  w i t h  t h e  d i s t r i c t  c o u r t ,  f o r  t h e  r e a s o n s  

s t a t e d  i n  i t s  o p i n i o n ,  t h a t  a c r o s s - a p p e a l  by t h e  s t a t e  c a n n o t  

s u r v i v e  t h e  main a p p e l l a n t ' s  v o l u n t a r y  d i s m i s s a l  of t h e  main 

a p p e a l .  " [Wlhere  t h e  c r o s s - a p p e l l a n t  c o u l d  n o t  have i n i t i a l l y  

a p p e a l e d  . . . t h e  c r o s s - a p p e a l  depends e n t i r e l y  on t h e  e x i s t e n c e  

of  a n  a p p e a l .  Ramos v.  S t a t e ,  469 So.2d a t  146-47. 

The d e c i s i o n s  of  t h e  d i s t r i c t  c o u r t  of a p p e a l  a r e  

approved.  

I t  i s  s o  o r d e r e d .  

McDONALD, C . J . ,  and OVERTON, EHRLICH and SHAW, JJ . ,  and 
ADKINS, J. ( R e t . ) ,  Concur 

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND, I F  
FILED, DETERMINED. 
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