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evidentiary hearing he introduced the testimony and reports of 

numerous psychologists, relatives, and friends that he had had 

mental and emotional problems throughout his life, marital diffi

culties, and a history of drug and alcohol abuse. After the 

evidentiary hearing, the trial court concluded that "defense 

\
counsel should have come to the inescapable conclusion that all 

hope of obtaining a verdict of not guilty should have been aban

doned and substantial time should have been expended preparing 

for the penalty phase." 

At the penalty trial the defense had presented the testi

mony of several of Stewart's relatives and of a friend as to 

Stewart's past life and problems. The court found the testimony 

presented at the evidentiary hearing to be merely cumulative of 

that presented at trial. The court, therefore, went on and found 

no relief warranted because "regardless of the conduct of the 

Defendant's counsel there is no reasonable probability that the 

sentence would have been different even if what was presented to 

this Court had been presented during the penalty phase of the 

Defendant's trial." 

In Strickland v. Washington, 104 S.Ct. 2052 (1984), 

the United States Supreme Court set out the test for deter

mining whether counsel rendered ineffective assistance: 

"First, the defendant must show that counsel's performance was 

deficient. . . . Second, the defendant must show that the defi

cient performance prejudiced the defense." Id. at 2064. Both 

showings must be made. Id. Here, however, the trial court 

concluded that Stewart had met only the first part of the test. 

The state argues that Stewart failed to demonstrate even 

that. The trial court obviously found sufficient competent 

substantial evidence to support its conclusion, however, and we 

will not disturb such a finding of fact. The same holds true as 

to Stewart's claim that he proved the second part of the Strick

land test. 

Strickland states that the "court making the prejudice 

inquiry must ask if the defendant has met the burden of showing 
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that the decision reached would reasonably likely have been 

different absent the errors." 104 S.Ct. at 2069. Stewart's 

trial court found that the evidence and arguments presented at 

the evidentiary hearing would not have changed the outcome. 

Again, the trial court's finding this evidence to be cumulative 

of that presented at trial and that it would not outweigh the 

established aggravating factors is supported by the record, and 

we will not disturb such a finding. 

It is difficult to fault an attorney for zealously trying 

to convince a jury of his client's innocence. Here, however, due 

to the strength and amount of the evidence against Stewart, it 

appears that his counsel made an ill-advised choice of his theory 

of defense. But Stewart's argument before us that the additional 

testimony would have changed the outcome is merely speculative. 

As did the trial court, we see no reasonable probability that the 

jury and judge's recommendation and conclusion regarding this 

brutal murder would have been altered. We therefore affirm the 

denial of Stewart's 3.850 motion. 

It is so ordered. 

BOYD, C.J., and ADKINS, OVERTON, McDONALD, EHRLICH and SHAW:, JJ., 
Concur 

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND, IF 
FILED, DETERMINED. 
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